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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

HoN. HORACE GRAY, Cikctjit Justice. 

HoN. LE BARON B. COLT. Cibcuit Sudqs. 

HoN. WILLIAM L. PUTNAM, Cibouit Jud«e. 

HoN. NATHAN WEBB, District Judqe, ÎVIaine. 

HoN. EDGAR ALDRICH, District Judge, New Hampshiee. 

HoN. THOMAS L. NELSON, District Judgb, Massachusetts. 

HoN. GEORGE M. CARPENTER, District Judgb, Rhode Islanb. 



SECOND CIRCUIT. 

HoN. HENRY B. BROWN, Circuit Justice. 
Hoir. WILLIAM J. WALLACB, Circuit Judgb. 
HoK. B. HENRY LACOMBE, Circuit Judgb. 
HoN. NATHANIEL SHIPMAN, Circuit Judgb. 
HoN. WILLIAM K. TOWN8BND, District Judgb, Connecticdt. 
Bon. ALFRED C. COXE, District Judge, N. D. New York. 
HoN. ADDISON BROWN, District Judgb, 8. D. New York. 
HoN. CHARLES L. BBNEDICT, District Judge, E. D. New York. 
Hoîf. HOYT H. WHEELER, District Judgb, Vbrmost. 
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THIRD CIRCUIT. 

HoN. GEORGE SHIRAS, Jb., Circuit Justice. 

HoN. MARCU8 W. ACHBSON, Circuit Judgk. 

HoN. GEORGE M. DALLAS, Circuit Judgb. 

HOK. LEONARD E. WALES, District Judgib, Dbt.awarb. 

HoN. EDWARD T. GREBN, District Judos, Nbw Jbksbt. 

HoN. WILLIAM BUTLER, District Judgb. B. D. Pjsnnsylvania. 

HoN. JOSEPH BUFFINGTON, District Judgb, W. D. Pksnsti-vania. 



FOURTH CIRCUIT. 

HoN.MELVILLE W. FULLER, Circuit Justicb. 

Uoî^. NATHAN GO FF, Circuit Judgb. 

Son. CHARLES H. SIMONTON, Circuit Judgb. 

HoN. THOMAS J. MORRIS, District Judge, Maryland, 

HoN. AUGUSTDS S. SEYMOUR. District Judgb, E. D. North Caroliîta. 

HoN, ROBERT P. DIGK, District Judgb, W. D. North Carolina. 

HoN. WILLIAM H. BRAWLEY, District Judge. E. and W. D. South Caro- 
lina. 

HoN. ROBERT W. HUGHES, District Judgb, E. D. Virginia. 

Bon. JOHN PAUL, District Judge, W. D. Virgisia, 

HoN. JOHN J. JACKSON, District Judgb, West ViiiaisiA. 

FIFTH CIRCUIT. 

HoN. EDWARD D. WHITE, Circuit Justicb. 

HoN. DON A. FARDEE, Circuit Judgb. 

HoN. A. P. McCORMICK, Circuit Judgb. 

HoN. JOHN BRUCE, District Judgb, M. and N. D. Alabama 

HoN. HARRT T. TOULMIN, District Judgb, S. D. Alabam.Il. 

HoN. CHARLES SWAYNE, District Judgb, N. D. Florida. 

HoN. JAMES W. LOCKE, District Judgb, S. D. Florida. 

HoN. WILLIAM T NEWMAN, District Judgb, N. D. Gborgia. 

HoN. EMORY SPEBR, Distoict Judge, S. D. Gborgi.i. 

HoN. CHARLES PARLANGE, District Judgb, E. D. Louisiana. 

HoN. ALECK BOARMAN, District Judge, W. D. Louisiana. 

HoN. HENRY C. NILES, District Judgb, N. and S. D. Mis3issipj?l 

HoN. DAVID B. BRYANT, District Judgb, E. D. Te.ïas. 

HoN. JOHN B. RECTOR, District Judge, N. D. Texas. 

HoN. THOMAS S. MAXEY, District Judgb, W. D. Texas. 
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SIXTH CIRCUIT. 

Hoît. HOWELL E. JACKSON, Circuit Justice. 

HoN, WILLIAM H. TAFT, Circuit Judgb. 

HoN. HORACE H. LURTON, Circuit Judoe. 

HoN. JOHN WATSON BARR, District Jddqe, Kentuckt. 

HoN. HENRY H. SWAN, District Judgb, E. D. Miciiigan. 

HoN. HENRY F. SEVERENS, District Judgb, W. D, Mrc£noA>j. 

HoN. AUGUSTUS J. RICKS, District Judge, N. D. Oaio. 

flON. GEORGE R. BAGE, District Judge, S. D. Ohio. 

HoN. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee.' 

HoN. D. M. KEY, District Judge, E. and M. D. Tennessee - 

HoN. ELI S. HAMMOND, District Judge, W. D. Tennesseb. 

SEVENTH CIRCUIT. 

HoN. JOHN M. HARLAN, Circuit Justice. 

HoN. WILLIAM A. WOODS, Circuit Judgb. 

HoN. JAMES G. JENKINS, Circuit Judge. 

HoN. JOHN W. SHOWALTER, Circuit Judge.» 

HoN. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

HoN. WILLIAM J. ALLEN, District Judgb, 8. D. iLrjxois. 

HoN. JOHN H. BAKER, District Judge, Indiana. 

HoN. WILLIAM H. SEAMAN, District Judge, E. D. WiscoNslN. 

HON. ROMANZO BUNN, District Judge, W. D. WiscoxiiN. 

EIGHTH CIRCUIT. 

HoN. DAVID J. BREWER, Circuit JasTtcE. 

HoN. HENRY C. CALDWELL, Circuit Judgb. 

HoN. WALTER H. SANBORN, Circuit Judge. 

HoN. AMOS M. THAYER, Circuit Judge. 

HoN. JOHN A. WILLIAMS. District Jddge. E. D. Arkassas. 

HoN. ISAAC C. PARKER, District Judge, W. D. Ahkansas. 

HoN. MOSES HALLETT, District Judge, Colorado. 

HOH. OLIVER P. SHIRAS, District Judge. N. D. low.v. 

HoN. JOHN S. WOOLSON, District Judge, S. D. Iowa. 

HoN. CASSIUS G. POSTER, District Judgb, Kansas. 

HoN. RENSSELAER R. NELSON, District Judge, Minnusota. 

HoN. HENRY S. PRIEST. District Judge, E. D. Missouri. 

HoN. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

HoN. ELMER 8. DUNDY, District Judge, Nebraska. 

HoN. ALFRED D. THOMAS, District Judge, North Dakota. 

HoN. ALONZO J. EDGERTON, District Judgb, South Dakota. 

HoN. JOHN A. RINER, District Judgb, Wyojiing. 

■Commissioned January 31, 1895. 

*Resigned January 21, 1895. 

» Commissioned March 1, 1S95. 
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NINTH CIRCUIT 

HON. STEPHBN J. FIELD, Cikcdit Justice. 

HON. JOSEPH McKENNA, Circuit Judgb. 

HoN. WILLIAM B. GILBERT, Circuit Judgb. 

HON. BRSKINE M. ROSS, Circuit Judge.^ 

HON. WM. "W. MORROW, District Judge, N. D. California, 

HoN. ERSKINE M. ROSS, District Judgk, S. D. California. * 

HoN. CLIN WELLBORN, DrsTiucT Judge, S. D. Califobnia.s 

HoN. HIRAM KNOWLES, District Judgb, Montana. 

HoN. CORNELIUS H. HANFORD, District Judqe, Washington. 

Hou. THOMAS P. HAWLEY, District Judgb, Nevada. 

HoN. CHARLES B. BELLINGER, District Judgb, ORBGOif. 

HoK. JAMES H. BEATTY, District Judgb, Idaho. 

HoN. WARREN TRUITT, District Judge, Alaska, 

*Commissionecl Circuit Judge February 33, 1895. 

'Commissioued March 1, 1895. 
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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CRABTEBE T. McCURTAIN 

(CIrcnît Court of Appeals, Bigbth Circuit. January 25, 1895.) 

No. 365. 

Peactice — Motion for Reargument— Diligence. 

Wliere a standing order of the circuit court of appeals directs ttiat 
mandates upon décisions of that court shall be retalned for 60 days 
before transmission to the lower court, a motion for reargument should 
be made witUn sucli 60 days, unless it appears tbat counsel were not 
notifled of ttie décision, or could not, witli reasonable diligence, hâve 
ascertalned the facta on whlch the motion Is based within that time; 
and a motion made over six months after the décision, on grounds easlly 
ascertalnable at any time, comes too late. 

In Error to the United States Court in the Indian Territory. 
Motion for leaTe to file a pétition for rehearing, whicli was re- 
ceived by the clerk November 24, 1894, denied. 

George E. Nelson, for plaintiff in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. May 7, 1894, the judgment of the 
United States court in the Indian Territory in this case, which was 
brought to this court on writ of error, was affirmed with costs be- 
cause it appeared from the record presented to this court that no 
assignaient of errors was filed until after six months from the entry 
of the judgment below. Crabtree v. McCurtain, 61 Ped. 808, 10 C. 
G. A. 86. Pursuant to the standing order of February 20, 1893, 
the clerk issued the mandate of this court to the court below 60 
days after this décision, on July 7, 1894. November 24, 1894, the 
clerk received a motion for a rehearing on the ground that the 
assignment of errors was in fact flled within six months of the 
entry of the judgment below, although by mistake it appeared in 
the record presented to this court to hâve been flled more than 
six months thereafter. The motion papers were not flled, but were 
v.66F.no.l — 1 
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returned to counsel for plaintiff in error on the ground that the 
application came too late. He now applies for leave to renew the 
motion, and to file the motion papers. 

No showing of diligence in preparing this motion for rehearing 
is made, and we think that the lapse of time from May 7, 1894, to 
November 24, 1894, évidences such a lack of diligence that we ought 
not now to hear this motion. Motions for rehearings should be 
made within the 60 days flxed by the order of this court for the 
rétention of the mandate to the lower court, unless it clearly appears 
that counsel was not informed of the décision, or that he could not 
hâve ascertained the facts on which his motion is based, by the ex- 
ercise of reasonable diligence, within that time. The mistake upon 
which this motion is based is that the original record in the court 
below shows that the assignment of errors was flled September 
10, 1893, while the printed record in this court shows it to hâve been 
filed September 18, 1893. We can conceive of no reason why coun- 
sel could not hâve ascertained this fact within 60 days of the dé- 
cision afiSrming the judgment of the court below, as notice of that 
décision, and of the ground on which it was made, was mailed to him 
on the day it was flled. The motion for leave to file this pétition 
for rehearing must be denied, and it is so ordered 



WHITB et al. v. EWING. 

(Circuit Court of Appeals, Sixth Circuit. February 6, 1895.) 

No. 212. 

CiHOUiT Courts— Jdrisdiction — Ancillart SaiTS — Amount in Dispute. 

Has the circuit court of tlie United States, in a gênerai creditors' suit 
properly pending therein for tlie collection, administration, and distribu- 
tion of the assets of an insolvent corporation, the jurisdlction to hear 
and détermine an ancillaiy suit instituted in the same cause by its re- 
ceiver, in accordance with its order, against debtors of such corpora- 
tion, so far as in said suit the receiver clalmed the right to recover from 
any one debtor a sum not exceeding $2,000? Held, by the circuit court 
of appeals for the Sixth circuit, that the question should be certified 
(Act March 3, 1891, § 6) to the suprême court of the United States for 
its proper décision. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This was an ancillary suit, instituted by Boyd Ewing, as receiver 
in the main cause of Bosworth against the Cardiff Coal & Iron Com- 
pany, against J. H. White and numerous others. From the decree 
entered, both parties appeal. The circuit court of appeals reserves 
the question of the jurisdlction of the circuit court for décision by 
the suprême court upon certiflcate. 
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WRITE V. EWING. à 

PEE CURIAM. The Oardiff Coal & Iron Company was a corpo- 
ration organized under the laws of Tennessee, with power to pur- 
chase real estate, to establisi. manufacturing plants thereon, to im- 
prove and subdiyide tke land, and to sell the same in lots. It sold 
many lots to différent persons, more than 100 in ail, and took their 
notes in part payment of the purchase price therefor. It became 
financially embarrassed, and the improvements begun by it were 
abandoned. Bosworth, a citizen of Massachusetts and a judgment 
créditer in the sum of $2,300, flled a gênerai creditors' Mil in the 
court below against the company. He alleged the insolvency of 
the company, the wasting of its assets by abandonment, and his 
inability under the laws of Tennessee, by reason of the incum- 
brance of a mortgage, to levy exécution on the real estate and im- 
provements which, with choses in action, constituted the only avail- 
able assets of the company ; and he prayed for the sale of the prop- 
erty, and the collection of its choses in action, and the distribution 
of the proceeds among the creditors found to be entitled. He fur- 
ther asked the appointment of a receiver and an injunction against 
further disposition of assets by the company. A receiver was ap- 
pointed, and ordered to take possession of ail the assets of the com- 
pany, and to manage and protect the same for the beneflt of the 
creditors, under. order of the court. He was further ordered "to 
ascertain and report to the court what assets the company had, 
the kind and situation thereof, and any proper steps to be taken in 
respect thereto; especially any debts or liabilities to the company, 
and the amount and kind thereof." Creditors were ordered to file 
their claims against the company in the court on or before a cer- 
tain date, and due publication of the order was ordered. Buttse- 
quently the receiver ûled the following pétition in the case: 

"To the Judges of the Circuit Court of the United States for the Southern 
Division of Eastern District of Tennessee: Your petitioner, Boyd Ewing, 
respectfully représenta and shows the court that he was heretofore appolnted 
receiver of thls court In the above-named case, which Is a gênerai creditors' 
bill, brought to wind up the afCairs of the défendant company as an insolvent 
corporation, and to admlnister its assets for the beneflt of its creditors. The 
record of the case as made up to this tlme is referred to without going further 
into détail, which is not deemed necessary for the purpose of this pétition. 
Petitioner, as such receiver, was directed in the order of appointment to make 
report to the July raies in regard to the debts, assets, property, and gênerai 
condition of the défendant company, which he bas done. Petitioner shows 
the court that a large portion of the assets of said company consists of prom- 
issory notes due said company, amounting In the aggregate to about the sum 
of $225,000, given for land purchased from said company, with liens retained 
to secure same. There are also debts by account to the amount of about 
$14,000 due said company. On ail of said notes and accounts, your petitioner 
is informed and believes that it will be necessary to bring suit or suits to col~ 
lect the same, and he bas been requested to bring such suits by the creditors" 
in this court, and cornes by this pétition for spécifie authority and directions 
to institute suit, and as to his duty in respect thereto. Petitioner is advised 
and informed that, in order to save costs and the expense of many suits, It la 
proper, if it may be done, to bring in ail the debtors by bill or pétition in th«» 
above case in one suit, and Is so requested by creditors. Petitioner further 
shows that to sue said debtors separately would require one hundred (100*' 
suits or more, with the enormous expense incident thereto. Petitioner fur- 
ther shows that it would be proper, in his judgment, to allow him to sell, 
on such terms as he may thinli best, certain personal property of defendÀnt 
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Company on hand, and of no use or service, conslstlng of surplus office tnr- 
niture and flxtures, pipe fittings, tcols, hôtel range, flxtures, etc., llve stock, 
and other Personal property, exceptlng notes and accounts, and petitloner aska 
authorlty in this respect also. Premises considered, petitioner prays for ail 
such orders and directions as wUl enable him to fuUy discharge his duty in 
regard to the matters set forth in the foregoing pétition, as well as for such 
gênerai instructions, if any, as the honorable court may see proper to give." 

Thereupon-the court made the following order: 

"Nashville, Tenn., July llth, 1891. At Chambers. 

"Upon application by the foregoing pétition, the receiver in this case is 
ordered and dlrected to instltute suit by proper bill or pétition In the pending 
case against ail persons indebted to the défendant company (the CardifC Goal 
& Iron Co.) by note or account, as set forth in his pétition. Such suit may be 
brought without any addltional bond to that already given for costs of the 
principal cause. The receiver Is also authorized and allowed to proceed to 
sell, on such terms as he may deem best for the interest of ail concerned, 
the Personal property of said défendant company referred to in his pétition, 
and such other Personal efifects belonging to the sald company, except the 
notes and accounts due it, as he may thlnk best, in advance of the hearing of 
the cause. He wiU report his action in the premises to the court after mak- 
Ing sale of such personalty. An entry in conformity with this order and 
permission will be made by the clerk upon the minutes of the court in said 
cause. [Signed] Howell E. Jackson, Circuit Judge." 

In pursuance of this order, the receiver flled his bill in the cause, 
as follows: 

"Boyd Ewing, a citizen of Hamilton county, Tennessee, and receiver in the 
above cause, brings this biU and pétition, as such receiver in said cause, agaiiist 
the défendants named below, and résidents and citizens of the places stated, 
to wlt: [Hère foUow the names of 130 persons, of whom 30 were alleged to 
be citizens of Tennessee, and the remainder citizens of other states.]" 

The bill then proceeds; 

"Said défendants above named are Indebted to the Cardiff Ooal and Iron 
Company by notes given for lots or parcels of land purchased from sald com- 
pany, it being a real-estate company. The amounts due from said défendants 
are shown beiow, where the note or notes, with dates when due and the parcel 
of land for which given, are stated. In connection with the name of each de- 
fendant, as follows: [Then is set forth a list of the défendants before named, 
with the number and amoimt of the notes owlng by them, together with the 
lot or lots for which each note was given. The amounts alleged to be due 
from the several défendants, respeetively, were in most cases less than 
$2,000.]" 

The bill then proceeds: 

"A map of said company's land is registered in the reglster's office of said 
Koane county, Tennessee, and a correct copy of the map is herewith flled as 
Exhibit No. 1, and made part hereof , for further and perfect description of 
the lands, but not for copy. Spécial liens were retalned in each case in the 
deed to each purchaser to seeure the deferred payments of purchase money, 
and copies of the deeds will be filed on or before the hearing, if neeessary. 
Yom: petitioner Is advised that he bas the rlght to hâve said liens in favor of 
said company so retalned enforced in this court by sale of said lots In satis- 
faction of the balances of purchase money, and to hâve decrees against each 
and ail of said défendants separately for the amounts due upon their several 
notes. In addition to the debts due sald company for real estate purchased, 
the défendants below named are Indebted to said company in the amounts 
and manner stated, with résidence and citizenshlp stated, that is to say: 
[Then follows a list of debtors of the company not lot purchasers.]" 

The bill proceeds: 

"Petitioner Is advised that he bas a right to collect said debts, and brlng 
them Into the office of this court for administration, as part of the assets of 
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said Company, and for this purpose to haye decrees thereon. Tour petîtloner 
respectfiilly shows that some of said notes are in the possession of others 
by hypothecatlon or pledge as collatéral security for debts, but the title is in 
said Company, and your petîtloner désires and is advised that he bas the 
right to collect the same subject to the rights growing ont of the pledge, and 
to hâve the balance of proceeds over and above the debts secured by the pledge 
brought into court, as part of the assets to be administered as aforesald, and 
for this pm-pose parties holding said collatéral are in like manner made de- 
fendants hereto; and petitioner does not admit the validity of any con tract 
or pledge, as he bas not personal information, but submits to the court this 
question, and calls on the holders of the collatéral to disclose ail the facts of 
the transaction. This discovery in case of banks to be made by the prési- 
dents of such banks. The holders of such collatéral, the particular collatéral, 
the names and the résidences of the holders are as follows: [Then folio ws 
the llst of collatéral holders, with the amounts of the same respectively held 
by them.] Your petitioner further states and shows that the above-named 
case, in which this pétition or bill Is filed, is a gênerai creditors' bill, pending 
in this court to wind up the afCairs of the défendant Oardiff Coal & Iron Com- 
pany as an Insolvent corporation, and to adminlster its assets as a trust fund 
for the beneflt of ail Its creditors ratably, said company, as stated, being a 
corporation organlzed under the laws of Tennessee. For this purpose, and 
to better effectua te this object, your petitioner bas been duly appointed re- 
ceiver of the property and assets of said company by this court, and he bas 
qualifled and entered upon his duties as such, under the gênerai directions 
common In such cases. Your petitioner, upon examination, ascertained the 
debtors were very numerous, as will be seen, and that the debts could only be 
collected by suit, and that the expense of separate suits would resuit in 
an unnecessary and enormous loss of the assets, and that such course would 
also, for obvious reasons, be almost impracticable and endless. In this situa- 
tion your petitioner applied to this honorable court for spécifie Instructions as 
to his rlght and duty in the matter, and an order has been duly made by this 
court directing this suit as brought. Said application for instructions and 
the order thereon are on file in the case, and referred to. AU or uearly ail 
of said notes proyide for attorney's fées in case of suit thereon, and petitioner 
is advised he has the right to recover the same in this suit for the purpose 
of paying same. Premises considered, let those named as défendants hereto 
be made such by process according to the practiee of the court against the 
défendants residing in the state, and as to the nonresidents, on whom process 
cannot be served, let an order be made pursuant to the act of congress (18 
Stat. 472) directing such défendants to appear on a day to be fixed in the 
order, and plead, answer, or demur, and let such order be served upon such 
nonresldent défendants, wherever found, or, in case such service of order 
cannot be had, let publication be made as the court may direct, as to any one 
or more of such défendants who cannot be so served. On the hearing, let 
petitioner hâve decree against each and every one of the défendants for the 
amounts so due from each, with ail proper interest and reasonable attorney's 
fées, to be ascertained by référence. If necessary. Let the parcels of land 
on which Hens exist for balance of purchase money, as shown herein, be sold 
on time in bar of the equity of rédemption, for the satisfaction of such decrees, 
and let them hâve exécution for any balance not so satisfied. Let decree be 
made against the other défendants named who are indebted to said Cardiff 
Coal and Iron Company. Let the proceeds arising from any of said notes 
held as collatéral be applied in satisfaction of any debt for which the court 
may hold that they are legally and validly held, and let the surplus be pald 
over and go Into the gênerai assets for creditors. Finally, grant ail such 
orders and decrees, spécial and gênerai, as will fully effectuate the objects of 
this bill, as well as ail proper and gênerai relief upon the facts of the case." 

Subpoena was issued and served on the résident défendants, and 
an order of publication made against those nonresident lot-pur chas- 
ing défendants whose notes were a lien on their lots. No exception 
was taken to the form of the bill by demurrer or otherwise. The 
défendants nearly ail answered, denying their liability. The cause 
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was referred to a master, and on his report decrees were entered 
against those foxmd to be indebted. The decrees agatost individual 
défendants were, in a majority of instances, for sums less than 
f 2,000. The lots were ordered sold to pay the amounts so found due. 
Appeals from thèse decrees were duly taken and perfected by the 
défendants. The nonresident défendants who had answered were 
permitted to withdraw their answers by Judge Key, holding circuit 
court, and decrees against them in personam were then refused. 
The right of the court to do this is denied by the receiver, and it is 
made the basis of his cross appeal. 

Questions on the merits of the défenses are made by many of the 
défendants below. But the flrst issue presented for our considéra- 
tion is that in respect to the jurisdiction of the court below to en- 
tertain the bill of the receiver, and to enter decrees thereon. We 
conceive that any objection to the receiver's bill on the ground that 
it is multifarious, or that it should hâve been flled as an indépend- 
ant bill, was waived by the filing of answers without making it, 
and, in case of the nonresidents, by the withdrawal of their answers, 
with the conséquent decrees by default. More than this, we cannot 
think, after the décision of the suprême court of the United States 
in Railroad Co. t. Cox, 145 U. S. 593, 12 Sup. Ct. 905, that there is 
any doubt of the right of the receiver in this cause to bring actions 
in the fédéral court without regard to the citizenship of the parties 
thereto, because his suit, being only maintainable on the authority 
of an order of the United States circuit court, authorizing him to 
bring it, is one arising under the constitution and laws of the United 
States, and is thus manifestly within the jurisdiction of the circuit 
court of the United States, by virtue of the flrst section of the act 
of March 3, 1887, as corrected by the act of August 13, 1888 (25 Stat. 
433), provided that the amount in controversy exceeds, exclusive of 
interest and costs, |2,000. 

But a much more difficult question arises when the receiver em- 
braces, in his suit, défendants against whom he neither claims nor 
recovers an amount exceeding |2,000. The défendants who raise 
this question of jurisdiction were each of this class. Had the cir- 
cuit court the power to authorize its receiver to sue, in the pending 
cause, persons for less sums than |2,000, and to enter decrees there- 
for? This is a question which might hâve been carried directly to the 
suprême court, under section 5 of the circuit court of appeals act 
(11 0. C. A. vii.). The jurisdiction of the circuit court to make the 
order to entertain the bill and to enter the decrees is based on the 
view that the entire estate of the debtor company was in the hands 
of the court for administration and distribution, and that the right 
to enforce the collection of sums less than the usual jurisdictional 
amount of $2,000 is merely ancillary or auxiliary to granting the 
relief sought in the original bill, of which the court is conceded to 
hâve had jurisdiction. 

Because we find diiflculty in reachtag a conclusion on the ques- 
tion, and because it is of a class of questions which congress has 
provided may be examined on direct appeal to the suprême court, 
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it is ordered that, upon the foregoing statemeût of facts, the fol- 
lowing question, concerning wMch this court requests the instruc- 
tion of the suprême court of the United States for its proper décision, 
be certifled to that court, in accordance with section 6 of the act 
to establish circuit courts of appeals, approved March 3, 1891 (11 ' 
C. C. A. X.): 

"Question: Had the circuit court of the United States, in a gênerai cred- 
itors' suit properly pendlng therein for the collection, administration, and dis- 
tribution of the assets of an insolvent corporation, the jurlsdlctlon to hear 
and détermine an anclllary suit Instituted in the same cause by its recelver, 
In accordance wlth its order, agalnst debtors of such corporation, so far as 
in said suit the recelver clalmed the right to recover from any one debtor 
a sum not exceedlng $2,0007" 

It is further ordered that the considération of ail other questions 
in this cause be stayed until the action of the suprême court upon the 
foregoing certiâcate be certifled to this court 



TUTTLE V. CLAFLIN et al. 

(Circuit Court of Appeals, Second Circuit. February 11, 1895.) 

Equitt Practice— Final Decree. 

T. brought suit agalnst C. for infringement of a patent Upon final 
hearing a decree for an accountlng was entered, and the cause referred 
to a master, who reported a large sum due to the complainant On ex- 
ceptions to the master's report, a decree was entered, sustaining certain 
exceptions, and adjudging that the complainant mlght hâve the cause sent 
back to the master for further proofs, if he should elect to do so, by fiUng 
a notice to that effect In the clerk's office wlthln 60 days, and that In 
default of such élection tlie complainant recover six cents damages and 
the costs up to the order of référence, and that the costs of the proceed- 
ings before the référée be taxed in favor of the défendant. The com- 
plainant appealed from the decree. HePl, that such decree had ail the 
essentlal éléments of a final decree, and might properly be treated as 
such. 

This was a motion for a writ of supersedeas, issuing out of the 
circuit court of appeals, to stay ail proceedings in the cause in 
the United States circuit court for the Southern district of New 
York until the hearing and décision by the circuit court of appeals 
of the appeal that had been taken therein. 

The suit was in equlty, for the infringement of certain letters patent for 
improvements in crimping and rufHing machines. The final hearing resulted 
in an Interlocutory decree for an accountlng. 19 Fed. 599. The master re- 
ported $76,215.85 due to the complainant, as profits. The défendant filed 
exceptions to this report, some of which were sustalued, The court set aslde 
the report. On April 10, 1894, a decree was entered on this décision, of 
which the operative part is as foUows: "Ordered and decreed that the said 
exceptions, so far as they relate to said questions, especlally the eleventh, 
twelfth, seventeenth, eighteenth, and twentieth exceptions, be, and the same 
are hereby, sustained, and that the said report be, and hereby is, set aside; 
and it Is further order and decreed that the complainant may, if he desires, 
hâve the cause sent back to the master for further proofs and for a further 
report thereon, such élection to be expressed by a notice in writlng to be filed 
wlth the clerk of this court within slxty days after the entry of this decree. 
That in default of such notice the complainant recover of the défendants the 
sum of six cents damages, and that the complainant recover of the défend- 
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anto his costs to be taxed for ail proceedlngs prior to and tadtiaing the or- 

der of référence made hereln on the day of March, 1884, and that the 

costs of the proceedlngs thus far had before the masters hereln be taxed 
in favor of the défendants." The time withln whlch to elect was extended 
by successive orders to and includlng September 20, 1894. On October 5, 
1894, an appeal was taken fram so much of the decree as sustained the ex- 
ceptions and set aside the master's report and awarded to complainant nom- 
inal damages only, and to défendants certain costs, a supersedeas bond In 
the usual form being glven. On November 17, 1S&4, the défendants at- 
tempted to tax thelr costs before the clerk of the circuit court. The clerk 
held that It was out of his power to do so, by reason of the appeal havlng 
operated as a supersedeas. The matter was brought for revlew before the 
circuit court, whlch decided as follows on December 27, 1894: "The objec- 
tions to taxation should hâve been overruled, and costs taxed. The order 
appealed from was not a final one. The adjustment of respective costs and 
decree for différence yet remained to be done and entered." The complain- 
ant thereupon moved for a wrlt of supersedeas, and the motion came on to 
be heard befwe WALLACE and SHIPMAN, Circuit Judges. 

Benjamin P. Lee, for the motion. 
Edmund Wetmore, opposed. 

WALLACE, Circuit Judge. The question whether the decree 
appealed from is to be regarded as a final decree in the cause is 
not free from doubt Apparently, it was not intended to be in 
formai, final disposition of the cause; but another was to be made 
in case the élection reserved to the complainant, to reopen the case, 
should not be exercised pursuant to the conditions specified, and 
after proof of the default. Nevertheless, it is so expressed as to 
be final in case a notice should not be flled in the clerk's office 
within a specified time, — a fact which could be ascertained merely 
by Consulting the files of the court, — and provides that in default 
of filing such notice the complainant recover of the défendant the 
sum of six cents damages and his costs to be taxed, for ail proceed- 
ings prior to and including the order of référence therein. Upon 
the authority of Forgay y. Conrad, 6 How. 202; Thomson v. Deau, 
7 Wall. 342; Prench v. Shoemaker, 12 Wall. 86; Rubber Co. v. 
Goodyear, 6 Wall. 153, — we think the decree has ail the essentiaî 
éléments of a final decree, and may properly be treated as such. 
The circumstance that the costs were not taxed and entered in 
the Judgment is not material. Fowler v. Hamill, 139 U. S. 549, 11 
Sup. et. 663. The motion for a writ of supersedeas is granted. 

The following is a copy of the order and writ issued in accordance 
with the above opinion : 

Théodore A. Tuttle, Trustée, etc., versus John Claflln, as Bxecutor, etc., et al. 

In Equlty. 

Théodore A. Tuttle, as trustée, etc., the complainant and appellant in the 
above-entitled cause, havlng moved this court for a tvrit of supersedeas 
directed to the United States ciretiit court for the Southern district of 
New York, staylng çad enjolnlng sald court from taklng any further pro- 
ceedings hereln untll the décision by this court of the appeal hereln. and 
this motion coming on to be heard upon the pétition of the said Théodore 
A. Tuttle, trustée, etc., verified January 10, 1895, upon the record on appeal 
herein, heretofore flled with the clerk of this court, and upon ail the pro- 
ceedlngs heretofore had hereln. and after hearing Benjamin F. Lee, Esq., 
In support of said motion, and Edmund Wetmore, Esq., in opposition thereto, 
and due délibération havlng been had, it is adjudged and decreed that the 
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deeree entered herein in the United States circuit court for the Southern 
district of New York on the lOth daj' of April, 1894, is a final deeree, from 
which an appeal properly lies to this court; and it is ftirther ordered, ad- 
judged, and decreed that the appeal talien herein by complainant, and al- 
lowed on the 5th day of Oetober, 1894, with the security thereon taken and 
approved, were such as properly to operate herein as a supersedeas to stay 
ail proceedings In the United States circuit court for the Southern district 
of New York pending the hearing and décision of the said appeal, and the 
return of the mandate thereon; and it Is further ordered, adjudged, and 
decreed that this motion for a wrlt of supersedeas be, and it hereby is, 
granted; and it is further ordered, that the clerk of this court be, and he 
hereby Is, directed to issue such writ In the form hereto annesed, directed 
to the United States circuit court for the Southern district of New York, 
its judges, clerk, and rriarshal, staying and enjoining said court, its .iudges, 
clerk, and marshal, from taking, or suffering to be taken before them, any 
further proceedings herein until the hearing and décision by this court of the 
appeal herein, and the return of the mandate thereon; and it is further 
ordered that this writ be served by lodging the same in the office of the clerk 
of the United States circuit court for the Southern district of New York. 

The United States of America— ss. 
The Président of the United States, to the Judges of the Circuit Court of the 

United States for the Southern Bistrict of New York, and to the Clerk 

and Marshal of Said Court, Greeting: 

Whereas, An appeal has heretofore been taken to the United States circuit 
court of appeals for the Second circuit from a certain final deeree entered in 
the United States circuit court for the Southern district of New York on 
the lOth day of April, 1894, in a certain cause wherein Théodore A. Tuttle. 
as trustée in insolyency of the Elm City Company, is complainant and appel- 
lant, and John Olaflin, as exécuter of the last will and testament of Horace 
B. Claflln, deceased, John Claflln, Edward E. Eames, Horace J. Fair- 
child, Dexter N. Force, and Daniel Robinson, are défendants and appellees; 
and whereas, said appeal was taken, and good and sufficient security was 
given. In due time, to operate, by virtue of the statute in such case made 
and provided, as a supersedeas and stay of ail proceedings in said cause in 
said circuit court; and whereas, notwlthstanding such supersedeas, said 
défendants and appellees hâve attempted to take certain further proceed- 
ings in said cause in said circuit court; Now, therefore, we, being willing 
that fuU justice should be done the said Théodore A. Tuttle, trustée, in this 
behalf, and that his rights In the premises should be fuUy protected, do 
command and enjoin you to refrain from taking, or sufflering to be taken 
before you, any proceedings whatsoever, and especially any proceedings in 
the nature of taxation and collection of costs, in the said cause, until the 
hearing and décision by this court of the appeal taken herein, and the re- 
turn to you of the mandate thereon. 

Witness the Honorable Melville W. FuUer, Chief Justice of the Suprême 

Court of the United States, this day of in the year of our Lord one 

thousand eight hundred and ninety-flve, and of the independence of the 
United States of America the one hundred and ntneteentta. 

Attest: , Clerk. 



BRIDGBNS V. DOLLAR SAV. BANK OF KANSAS CITY, MO., et al. 

(Circuit Court, W. D. Missouri, W. D. January 7, 1895.) 

No. 1,916. 

COBPORATIONS— MiSCONDUCT 01" OfFICBRS— EqUITT J URISDICTION. 

B., as receiver in insolvency proceedings of the C. Bank, flled his bill 
against the D. Bank and one K., alleging that K. was a director and prési- 
dent of the C. Bank, and a director, cashier, and managing agent, as well 
as a stockholder, of the D. Bank, which had long been the holder of a large 
majority of the stock of the O. Bank, and had full control of the affairs 
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of ttat bank. The bill furtlier alleged that, at the time of the insolvency 
of the 0. Bank, it had $26,0i31 on deposit with the D. Bank, and held a 
oertiflcate of deposit of the D. Bank for $3,040; that while the 0. Bank 
was thus insolvent, and on the day before the appointaient of the receiver, 
K-, without authority of the directors of the C. Bank, caused a conti-act 
to be executed for the purchase by it from the D. Bank of the C. Bank 
stock, and a quantity of notes, owned by the J). Bank, for the amount 
of the C. Bank's deposits wlth the D. Bank, and thereupon caused the 
certificate of deposit to be surrendered to the D. Bank, and a check drawu 
to its order for the $26,001, and delivered to it, the stock and notes being 
delivered to the C. Bank. The bill prayed for a rescission of the sale of 
the stock and notes, which the complainant ofCered to return, and for re- 
payment of the $26,061. Hdd, on demurrer, that the bill stated a case of 
breach of trust by K. as an oflicer of the 0. Bank charged with the duty 
of protectlng its creditors and stockholders, and also of misconduot by 
him in acting at the same time for the two bauks whose interests were 
opposed, which case was withln the jurlsdiction of a court of equity. 

W. H. Bridgens, as receiver of the Citizens' Bank of Kansas City, 
Kan., flled liis bill against the Dollar Savings Bank of Kansas City, 
Mo., and Kelly Brent, praying for the rescission of a sale of certain 
stock and notes by the Dollar Savings Bank to the Citizens' Bank, 
and a decree for the repayment to said Citizens' Bank of |26,061.25. 
The case, as made by the bUl, was as follows : 

Kelly Brent was a director and the président of the Citizens' Bank, and 
was also eashier and managing agent of the Dollar Savings Bank. ïhe 
Dollar Savings Bank owned 797 shares out of a total of 1,000 shares of 
the capital stock of the Citizens' Bank, and through its oflicers and agents 
had fuU control of sald Citizens' Bank. On July 17, 1893, the Citizens' 
Bank was wholly insolvent, and was kuown to Brent to be so. On that 
day said bank had on deposit, subject to check. In the Dollar Savings Bank, 
$26,061.25, and held a certificate of deposit of said Dollar Savings Bank 
for $3,040 more. On said 17th day of July, 1893, Brent, as eashier of 
the Dollar Savings Bank, and by virtue of his authority as président of the 
Citizens' Bank, compelled one Charles S. Squier, eashier of the Citizens' Bank, 
to exécute a contract of sale with the Dollar Savings Bank, by which the 797 
shares of the stock of the Citizens' Bank belonglng to the Dollar Savings Bank 
were sold to the Citizens' Bank at their paid-up value, $19,925, and a number 
of notes belonging to the Dollar Savings Bank were also sold to the Citizens' 
Bank at their face value, $9,176.25. ïhe stock and notes were received by 
Squier for the Citizens' Bank, and the certificate of deposit for $3,040 and a 
check for the $26,061.25 were delivered to the Dollar Savings Bank. ïhis con- 
tract and transfer were made without the knowledge or consent of the direc- 
tors of the Citizens' Bank, and were neverratlfied by them, and the transfer was 
never entered on the books of the Citizens' Bank. On July 18, 1893, in Insol- 
vency proceedings in a state court, the complainant was appointed receiver of 
the Citizens' Bank. On August 10, 1893, complainant tendered to the Dol- 
lar Savings Bank the stock and notes, and demanded the return of the $26,- 
061.25, which was refused. The total liabilities of the Citizens' Bank, exclu- 
sive of capital stock, were $78,608.37, and Its assets, apart from the amount 
claimed from the Dollar Savings Bank, were $17,587.72. 

ïhe défendants demurred to the bill for want of equity. 

Scroggs & McFadden, McGrew, Watson & Watson, and Karnes, 
Holmes & Krauthoff, for complainant. 

Lathrop, Morrow, Fox & Moore and Teasdale, Ingraham & Cow- 
herd, for défendants. 

PHILIPS, District Judge. The principal question raised by the 
demurrer to the bill is whether or not the complainant has a fuU 
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and adéquate remedy at law for the grievances complained of . The 
contention on the part of the défendants' counsel is that a court of 
equity in the fédéral jurisdiction will not sustain a bill in a case 
of fraud to obtain only a decree for the payment of damages in 
money, when the like amount might be recovered in an action at law. 
This is predicated of the fact that nnder the judiciary act of 1789, 
under which the flrst congress established the courts of the United 
States, and defined their jurisdiction, it was enacted that "suits in 
equity shall not be suslained in either of the courts of the United 
States in any case where plain, adéquate and complète remedy 
may be had at law"; and, further, because flye days after the en- 
actment of this statute the same congress proposed to the législa- 
tures of the several states the article, afterwards ratified as the 
seventh amendment of the constitution, which déclares that "in suits 
at common law where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved." It may also 
be conceded that it is now the settled rule of law in the fédéral 
courts that an insolvent corporation, prior to dissolution and the 
cessation of business, may, the same as a natural person, dispose of 
its property by way of préférences among its creditors in payment 
of debts, and make sales to bona flde purchasers, so that the pre- 
ferred créditer or bona flde purchaser will hold the propeiiy trans- 
ferred as against the other creditors of the corporation and its stock- 
holders. But it is just as true as ever that such transfers and pur- 
chases must be in good faith, and so as not to seeure any unjust 
advantage to the managing ofiQcers of the insolvent corporation; 
and it is just as true as it ever was that the directors and man- 
aging offlcers of corporations sustain a trust relation to the cor- 
poration for the use and beneflt of its creditors and stockholders, 
and that courts of equity will, as between such offlcers and those 
dealing with them, enforce a strict observance of their duties in 
favor of the stockholders and creditors of the corporation, and will 
interpose to prevent a misapplication and perversion of the trust 
property committed to their keeping and management. And it is 
the especial province of a court of equity to undo their acts and re- 
store the status quo whenever and wherever, by fraudulent collu- 
sion with other parties, they misapply the trust property so as to 
work a fraud upon the cestuis que trustent. To tbis end, in order 
to work ont the trust for the beneflt of the wronged creditors and 
stockholders, a court of equity will pursue the trust property into 
whosesoever hahds it may pass with notice of the wrong, and either 
restore it in kind or compel the participant to make équivalent resti- 
tution. This rule is clearly recognized in Wardell v. Eailroad Go., 
103 U. S. 658, where Mr. Justice Field observed: 

"They [the offlcers and directors] cannot, as agents or trustées, enter into 
or authorize contracts on behall of those for whom they are appolnted to aet, 
and then personally particlpate in the benefits. Hence ail arrangements by 
directors of a railroad company to seeure an undue advantage to themselyes 
at its expense, by the formation of a new company as an auxillary to the orig- 
inal one, with an understanding that they, or some of them, shall take stoclc 
in it, and then that valuable contracts shall be given to it, in the profits of 
which they, as stockholders in the new company, are to share, are so many 
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unlawful devlces to enrich themselves to the détriment of the stockholders and 
creditors of the original eompany, and will be condemned whenever properly 
brought before the courts for considération." 

The bill of complaint allèges, and the demurrer admits, that one 
Brent was the président and one of the directors in the active man- 
agement of the Oitizens' Bank of Kansas City, Kan., and that through 
its offlcers and agents the défendant bank "had full control and man- 
agement of the business and affairs of said Citizens' Bank." It 
further charges, and the demurrer admits, that Brent, the prési- 
dent and director of the Kansas bank, "permaded, induced, and 
compelled Charles S. Squier (cashier of the Citizens' Bank) to ac- 
cède to said Brent's demand" to make the pretended contract and 
transfer of said stock in the Citizens' Bank, and to cancel the certif- 
icate of deposit held by the Citizens' Bank against the défendant 
bank. It is the settled rule of equity jurisprudence that the di- 
rectors and agents of two companies are disqualifled from repre- 
senting both companies in a transaction where the interests of the 
two companies are opposed; nor will one corporation be permitted 
to form a eompany ancillary to the original one, and contract with 
it to the disadvantage of the creditors and stockholders of one of 
the companies. Mor. Priv. Corp. §§ 529, 530. And a court of equity 
will, in such case, notwithstanding the apparent légal effect of 
such transfer and transaction between two such corporations, treat 
the same according to the real facts and equities of the case. Mc- 
Vicker t. Opéra Co., 40 Fed. 861; Interstate Tel. Co. t. Baltimore 
& O. Tel. Co., 51 Fed. 49; Trust Co. v. Kneeland, 138 U. S. 414, 11 
Sup. et. 357; Day v. Telegraph Co. (Md.) 7 Atl. 608. 

Brent, as cashier of the one bank and président of the other, 
and the active manager of both, is presumed to hâve known of the 
flnancial condition and insolvency of the Citizens' Bank at the time 
of the transaction in question. He knew that the 700 and more 
shares of stock which he was putting oÊf on the Citizens' Bank in 
satisfaction of its claim against the défendant bank was worthless; 
and, under the averments of the bill, tte case stands as if he had 
made thèse mutual transfers and had entered the satisfaction in 
the Dollar Savings Bank of its indebtedness to the Kansas bank. 
As cashier and director of the Dollar Savings Bank, he was a stock- 
holder acd interested directly in its assets; so that, by the arrange- 
ment so made by him between thèse two banks, he sought to se- 
cure a direct advantage and beneflt to himself as such stockholder. 
This a court of equity says cannot be doue, and it will interpose to 
undo the act, and either establish the status quo between the two 
companies, or compel the one thus obtaining an unconscionable ad- 
vantage to make restitution in a money équivalent Under the 
statutes of the state of Kansas, under which the Citizens' Bank 
was organized and conducted, provision is made in case of the in- 
solvency of such bank for the state court, upon pétition of any 
party in interest, to interpose and adjudge the fact of insolvency, 
and to appoint a receiver therefor, who, by virtue of his ofQce, be- 
comes the représentative of the state which grants the franchise, 
and of the creditors and stockholders of the insolvent corporation. 
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In his officiai capacity it becomes his duty, and he îs invested with 
authority, to take sucli action for the use and beneflt of such cred- 
itors and stockholders as will protect tiieir interests in the trust 
property. So that in this action the receiver is not only pro hac the 
corporation, but he is the représentative of ail ita creditors and 
stockholders. The bill in this case seeks to uncover the apparent 
legality of this transaction, and to get at the real bona fldes there- 
of in the enforcement of the trust relation that the président, di- 
rector, and manager of the Citizens' Bank sustained to it; and 
to that end it asks for a rescission and cancellation of the trans- 
fer of the certificate of deposit held by the Citizens' Bank against 
the défendant bank, and the transfer of said stock, and the notes 
attempted to be ïnade by said Brent, representing the défendant 
bank, to the Citizens' Bank, which he also represented. Pomeroy, 
in his work on Equity Jurisprudence (volume 1, par. 110), observes 
that, notwithstanding the expansion of the powers of the law courts, 
"there are certain species of équitable remédies which hâve become 
well established and familiarly known, and which are accordingly 
designated by the term 'équitable remédies' wherever it is used." 
Among thèse he enumerates: 

"Those which the légal procédure recognlzes, but does not dlrectly confer, 
and the bénéficiai results of which it obtains in an indirect manner. A fa- 
miliar example is the relief of rescission or cancellation. A court of equity 
entertains a suit for the express purpose of procuring a contract or convey- 
ance to be canceled, and renders a decree conferrlng in terms that exact re- 
lief. A court of law entertains an action for the recovery of the possession 
of chattels, or, under some circumstances, for the recovery of land, or for 
the recovery of damages; and although nothing is said concerning it, either 
in the pleadings or in the judgment, a contract or a conveyance, as the case 
may be, is virtually resclnded. The recovery is based upon the fact of such 
rescission, and could not hâve been granted unless the rescission had takeii 
place. Hère the remedy of cancellation Is not expressly asted for nor granted 
by the comt of law, but ail its efCects are indirectly obtained in the légal ac- 
tion. It is true the équitable remedy is much broader in its scope, and more 
complète in its relief; for its efCects are not confined to the particular action, 
but by removing the obnoxlous instrument they extend to aU future claims 
and actions based upon it." 

Counsel for défendants in their brief, while not controverting 
what seems to be the settled law of the state of Kansas (in Bank 
V. Wulfekuhler, 19 Kan. 63), that such banking corporation cannot 
become the purchaser of its own stock, as was attempted in this 
case, yet contend that there is this exception to the rule, that it 
may do so if necessary to secure a debt owing to it by the stock- 
holder; and suggest that a state of facts may be shown by the 
défendant to bring this action within the exception, and that on 
such an issue, and possibly of complicated and doubtful testimony, 
it ought to be entitled to a trial thereof by a jury. It would be a 
«ufflcient answer to this to say that no such state of facts appears, 
even suggestively, on the face of the bill ; and -even if, on the hear- 
ing of this case, such an issue should arise, as one of the incidents 
of the case, it would not oust the jurisdiction of the chancelier to 
pass upon such issue; and, should he feel any embarrassment in 
pàssing upon such state of the évidence, it is perfectly compétent 
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for him, under recognized chancerj practice, to refer sucli issue of 
fact to a jun-. Of course, if it should turn out on the hearing that 
the single question between thèse two corporations is wliether or 
not the défendant corporation, as such, in its dealing with the 
Citizens' Bank, by mère deceit and fraud obtained possession of the 
property of the Citizens' Bank, under circumstances which a court 
of law would déclare to be void for fraud in its inception, remédiai 
by a judgment for damages, the remedy at law would be adéquate, 
plain, and complète, and the défendant would be entitled to its trial 
by jury. But it seems to the court, from a view of the whole bill, 
looking at the trust relation between thèse two banks, the one 
being operated as an adjunct of the other, and this transaction be- 
ing conducted, in effect, by the managing offlcer for both banks, it 
discloses a breach of duty on the part of the trustée, which a court 
of equity is peculiarly constituted to inquire into, and remove out of 
the way of securing the ends of exact justice, in favor of the cred- 
itors and stockholders of the Citizens' Bank, the légal forms gone 
through with in the impugned transactions and transfers between 
the two banks. See Bank v. Wulfekuhler, supra; Eailway Co. v. 
Miller (Mich.) 51 N. W. 981; Mor. Priv. Corp. §§ 1, 227; Belcher 
Sugar Eefining Co. v. St. Louis G-rain Elevator Co., 101 Mo. 192, 13 
S. W. 822; Patton v. Glatz, 56 Fed. 367. 

It may further be observed that while the bill allèges that the 
attempted transfer of the stock of the bank was illégal, for the 
reason that it was not done on the books of the Citizens' Bank, and 
by authority of its directors, it does not follow that, as ^between 
third parties, a written transfer indorsed on such certificates may 
not, as between them, hâve the effect, in equity, if not in law, to 
invest the transférée with the title and the right to hâve the 
formai transfer on the books of the corporation made. Kortright 
V. Bank, 20 Wend. 93, afiarmed 22 Wend. 360. See, also. Interna- 
tional Bank v. German Baiik, 71 Mo. 191. Why a court of equity 
has not jurisdiction to set aside such transfer as between thèse two 
banks, in holding the managing offlcer conducting the transaction 
to a faithful exécution of his trust, is not apparent. The demurrer 
is overruled, with leave to the défendant to answer the bill if de- 
sired. 



FOWr^ER et al. v. JARVIS-CONKLIN MORTGAGE TRUST CO. 
(Circuit Coui-t, S. D. New York. December 27, 1894.) 

1. Recetvbrs— Appointmbnt of Ofïicbrs of Cokpokation — Pkiob Misman- 

AGBMEKT. 

Officers of a corporation, appointed its receivers because its business was 
complicated, Intricate, and widely extended, with millions of dollars in- 
vested upon small mortgages scattered through several States, will not be 
removed from the receivership because of former imprudent inyestments, 
and other mismanagement of the business of the corporation, as its offl- 
cers, no fraudulent practices which would disqualify them being shown. 

2. Same— FiLLiNG Vacancy upon Résignation — Notice to Intekvbner Pbti- 

TIONING FOR RBMOVAIi. 

After the déniai of an application by an intervener for removal of re- 
ceivers, one of them voluntarily withdrew; and the vacancy was flUed by 
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the court, of its own motion, appointlng a new recelver. SeU, that thé 
fact that such intervener was net notlfied In advance of the court's ac- 
tion, nor consulted as to the sélection of the new recelver, was not ground 
for vacatlng the appointment; there belng nothing to show nnfltness or 
incompétence in the person selected, or sufflcient reason to change the com- 
position of the receivership. 

This was a suit by Benjamin M. Fowler and others against tlie 
Jarvis-Conklin Mortgage Trust Company, in which Samuel M. Jarvis 
and Roland R. Conklin were appointed receivers of the défendant 
corporation. A pétition for their removal, filed by Elizabeth Gar- 
nett, intervening, was denied. 63 Fed. 888. Thereafter, the in- 
tervener again moved for their removal, and the receiver Jarvis 
having resigned, and the court having, of its own motion, fllled 
the vacancy by appointing a new receiver, the intervener moved 
also to vacate the order of appointment. 

The grounds of removal, on whlch the application was renewed, were 
charges of mlsmanagement of the business of the corporation by the receiv- 
ers while its offleers, of the same nature as the charges prevlously made, 
supported by affidavits, part of which had been flled on the flrst application 
In reply to affidavits on behalf of the receivers, but contained new aver- 
ments as to the management of the corporation, whlch were not then con- 
sldered, because not matter in reply to the affidavits or argument on behalf 
of the receivers. See 63 Fed. 889. 

Fabius M. Clarke, for the motion. 

Arthur H. Masten and Winslow S. Pierce, opposed. 

LACOMBE, Circuit Judge. The papers submitted on the orig- 
inal motion, as well as those upon which the présent application 
is based, hâve been examined, and the opinion heretofore expressed 
(63 Fed. 888) remains unchanged. No sufiScient cause is shown 
for the removal of the receivers flrst appointed, nor is any necessity 
apparent for referring it to a master to take proofs on the points 
suggested, and already so fully covered by affidavits on both sides. 
The motion to remove the receivers flrst appointed is denied. 

The new receiver was appointed by the court, ex proprio motu, 
to flU a vacancy caused by the voluntary withdrawal of one of 
those originally appointed, but whose withdrawal from further ad- 
ministration of the affairs of the receivership in no way relieved 
himself or his bondsmen from full accountability for ail his trans- 
actions as receiver, nor himself from like accountability for any 
action as an oflQcer of the company before its afEairs were taken 
charge of by the court The fact that the intervening petitioner 
was not notiôed in advance of the court's action, nor consulted as 
to the sélection of the new receiver, is no ground for reversing that 
action, there being nothing to show unfltness or incompétence in 
the individual selected. If the question of appointing receivers 
were now before this court as an original application, upon ail 
the papers now on flle, the course best fltted to secure a careful and 
intelligent administration of the extensive and complicated business 
of winding up the affairs of the corporation would indicate the sé- 
lection of receivers, one of whom was wholly unconnected with its 
prior administration, and the other thoroughly familiar with the 
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same. The receivership ia now thiis constituted, and no sufHcienl 
reason to change its composition is shown. Motion to yacate the 
order of October 11, 1894, is denied. 



CLARKB V. CENTRAL RAILBOAD & BANKING CO. OF GEORGIA et aL 
CENTRAL RAILROAD & BANKING 00. OF GEORGIA T. FARMBRS' 
LOAN & TRUST CO. et aL BROWN et aL y. CCENTRAL RAILKOAD & 
BANKING CO. OF GEORGIA. 

(Circuit Court, B. D. Georgla, S. D. June 30, 1893.) 

1. ReCEIVBRS— Mat PeOMOTB RAHi-WAT RBOKGAîriZATIOlSr SCHBME. 

It Is not Improper for the recelver of a railway corporation to promote 
any reorganization scheme wliicli ofCers tlie prospect of securing the lar- 
gest measure of protection to ail persona concerned in or connected with 
the property and assets in the custody of the court, but In so doing he 
must not promote one Interest at the expense of others equally entitled to 
the court's protection. 

a. EbcBIVBRS— RbmOTAI,— MlSLBADING REPORTS. 

The recelver of a railway corporation should not be removed for making 
reports as to the condition of the property In hls care, whlch are alleged 
to be misleading, and to depress Its value In the estimation of the public, 
when it appears that he bas continued the exlsting method of accounting 
and reports, vrithout Intentlonally mlsstating or misrepresenting the com- 
pany's true condition. 

8. Same — Fraudulent Acts of Agent. 

The recelver of a railway corporation should not be removed on motion 
of a creditor because his agent has fraudulently permitted certain broliers 
to buy lumber at one price, and blll it to the corporation at a higher priée, 
when It appears that he has used due care In the sélection and super- 
vision of his agents, and has discharged the wrongdoer as soon as ha 
heard of the transaction. 

4. Bamb — Low Freisht Rate to Introdtjce New Product. 

The recelver of a railway corporation may properly, in the exercise of 
hls business judgment, glve an unusually low rate, In order to Introduce 
Into gênerai use a cheap and valuable article, whlch, if brought into gên- 
erai demand, would add to the freight receipts of the roads handling It 

6. Same— Responsibility for Wrongfdl, Acts of Others. 

The recelver of a railway corporation should not be discharged on mo- 
tion of a creditor because labor paid for by the corporation has been used 
by private parties for their advantage, when It Is not alleged or shown 
that he either knew of or consented to such use. 

6, Bame — Breach op Trust — Contracts with Interestbd Parties. 

It is improper for the recelver of a railway corporation to procure sup- 
plies from or enter Into contracts with a company composed of the super- 
Intendent and other officiais of the railway. 

7. Bame— Responsebilitt for Breach of Tkappic Aorbement. 

The recelver of a railway corporation should not be discharged on motion 
of a creditor because a competing Une has for a considérable time broken 
the trafflc agreement between the two roads, when it appears that he has 
upon dlscovery of thls state of facts taken successful steps to put an end 
toit 

In Equity. Bill by Eowena M, Clarke, the Farmers' Loan & 
Trust Company, and Alexander Brown & Sons against the Central 
Eailroad & Banking Company of Georgia. For prior opinion, see 
50 Fed. 338, and 54 Fed. 556. Heard on motion by Alexander 
Brown & Sons to remove H. M. Corner from the receivership. 
Denied. 
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Calhoun, King & Spalding, Leopold Wallace, and M. C. Butler, 
for the motion. 

Lawton & Ounningliam, Denmark & Adam, and N. J. & T. D. Ham- 
mond, opposed. 

Before JACKSOIST, Circuit Justice, and SPEER, District Judge. 

JACKSON, Circuit Justice. The receirer is criticised for liis 
connection witli and approval of the Hollins & Co. scheme of reor- 
ganization, and is charged with the maliing of reports and repré- 
sentations as to the condition of the Central Railroad, which, it 
is claimed, hâve been misleading, and hare had the effect to un- 
duly depress the value of its properties and assets. Thèse and 
certain spécifie acts of mismanagement constitute the gênerai 
and spécial grounds on which the application for his removal is 
based. 

It is not improper for a receiver, in cases like the présent, to 
•advise, aid, and encourage reorganization schemes, which offer 
the prospect of securing the largest measure of protection to the 
varions interests connected with or concerned in the property 
and assets in the custody of the courte and in the possession of such 
receiver, for administration and distribution. If the court said 
anything at Atlanta that was construed to be in conflict with 
this proposition or idea, it made a wrong impression. What the 
court intended to say at Atlanta, and what it means to say hère 
and now, is that its receiver, as an officer of the court, should not 
become a partisan in favor of any parti cular interests or classes; 
that he should not so administer his trust as to represent and pro- 
mote, either in his dealings with the property or in schemes of re- 
organization, one interest at the expense or to the préjudice of other 
interests equally entitled to the considération and protection of 
the court and its ofiScers; that it was the duty of the receiver, 
as it was the duty of the court, to act impartially as between ail 
interests. While this is his duty, it is right and proper, and the 
circuit justice has instructed the receiver (as he wishes the counsel 
to know) that he may with propriety and in the Une of his duty en- 
deavor to bring together the various conflicting interests hère 
involved on some équitable basis or plan that will protect the prop- 
erties and assets of the Central Eailroad from wreck and ruin, 
and, as far as possible, save the debenture holders, gênerai cred- 
itors, and stockholders from loss, or reduce their loss to the lowest 
minimum; that he could by advice and suggestions aid and en- 
courage a reorganization scheme or schemes which would bring 
together the interests represented by the Farmers' Loan & Trust 
Company, the Central Trust Company, the Terminal Company, 
Hollins & Cô., Drexel, Morgan & Co., the Southwestern Eailroad 
Company, the Augusta & Savannah Railroad Company, and any 
and ail other interested parties, including the Central Railroad, 
and hold out the prospect of affording the largest measure of se- 
curity and protection to ail concerned, and according to their re- 
spective rights, but that in doing this his action or actions should 
be impartial as between ail interests. He may not, in his olHcial 
v.66F.no,l— 2 
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character, favor a particular interest at the expense or to the détri- 
ment of another. If, in Ms approval and encouragement of the 
Hollins & Co. plan of reorganization, lie has departed from this 
rule, he has done wrong. But after a careful examination of his 
conduct in relation to the Hollins & Co. transaction, and the scheuie 
of reorganization they formulated, I see no évidence of partisanship 
on the part of the receiver. I f ail to discover that in his approval 
of that scheme, and in his recommendation of its adoption, he was 
seeking to promote any interest at the expense or to the hurt 
and injury of other interests. The court may be permitted, after 
a thorough investigation of the situation, and the condition of 
the Central Eailroad, to say that, in its opinion, it is a great mis- 
fortune that the Hollins plan of reorganization could net be car- 
ried out. An examination of that scheme since the matter vyas 
up at Atlanta has convinced the court that it would hâve afforded 
a larger measure of protection to unsecured creditors and stock- 
holders than can be secured or realized from a foreclosure sale 
without some such scheme to prevent a sacrifice of the property. 
That scheme provided for the floating debt of the Central Railroad 
and its stockholders, or the greater portion of them. It did not 
provide for the Maçon & Northern and other bonds on which the 
Central Company was guarantor, but those bonds had independent 
security, and, after exhausting such security, could hâve reached 
and subjected any surplus proceeds that might hâve been realized 
from the sale of the Central's properties and assets. The court 
does not mean to say that the holders of those guarantied bonds 
should not hâve been taken into the scheme of reorganization, and 
been provided for on some équitable basis, but merely that, in 
view of the situation, and the condition of the Central's properties 
and affairs, it is likely to prove uufortunate for the debenture 
holders, the floating creditors, and the stockholders of the Central 
Railroad that said scheme coTild not be carried out. This wiu 
be the resuit inevitably unless the varions interests concerned 
shall corne together on some équitable plan of reorganization, 
which shall seek to protect ajid promote ail interests in the order 
of their relation and respective rights. Individually and as a 
court I trust that this may be done. I hâve expressed my opin- 
ion about this Hollins scheme as a business man, after understand- 
ing the situation of the property which the court is called upon 
to administer. There is nothing connected with its approval for 
which the receiver should be censured or be removed. 

In respect to the receiver's reports and représentations as to the 
condition of the Central'» properties and assets, which it is said 
were misleading, and had the effect to unduly depress the value 
thereof in the estimation of the public, I find that thé receiver has 
adhered to the same method of keeping his accounts and making 
his reports which prevailed when the railroad was in charge of its 
directory, and I fail to discover that he has intentionally misstated 
or misrepresented the company's true condition and situation. I 
hâve gone carefully over the reports of the company since 1887, 
examined its assets, and the eamings and expenses, not only of 
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the main Une, but of the leased and auxiliary lines, year by year 
since that date, and as the resuit of that examinatiou I am of opin- 
ion that the receiver is not fairly chargeable with any f ailure or neg- 
lect in making correct représentations as to the condition of the 
Central Company. He is certainly not responsible in any way for 
the condition in which he found its properties -and assets in 1892, 
when he took charge of the same. 

Let us now corne to the spécifie instances of mismanagement that 
are brought against him. First, in référence to the purchases of 
lumber, which certain brokers of this city hare bought at one piice 
and billed to the Central Company or to the receiver at another 
and larger price. This transaction seems to bave heen done, or per- 
mitted to be done, by an agent — perhaps a purchasing agent — of 
the receiver. It was promptly disapproved by the receiver as soon 
as it came to his knowledge, and the agent who did it or permit- 
ted it was discharged. The receiver is compelled, like the directory 
of a railroad, to act largely through agents. Neither the directory 
of the road nor the receiver of the court is to be held responsible 
for the fraudulent acts or misconduct of subordinate employés in 
a System like this of 2,G00 miles, when the principal's personal prés- 
ence and actual inspection, day by day, of any agent's actions and 
transactions, is a physical impossibility. No management could 
meet such a responsibility as that. Acts of misconduct may be com- 
mitted by agents hère and there without blâme or any fault or 
want of proper care on the part of the receiver. A ticket agent 
at a distant point, or even at the home office, may commit acts of 
embezzlement for a séries of days. Is it to be expected that the 
receiver is to be held responsible for such acts because he did not 
discover them as soon as committed? Is the f ailure to promptly dis- 
cover misconduct in subordinates, widely scattered, and discharging 
différent functions, évidence of either incapacity or mismanagement? 
It is not claimed or pretended that the receiver in any way sanc- 
tioned the acts complained of ; on the contrary, it is conceded that, 
upon discoyering the same, he promptly dealt with the wrongdoer. 
Ail that could be demanded of him was the exercise of care in the 
sélection of agents, and diligence in looldng after them and the 
business intrusted to them. I suppose the receiver has thousands 
of agents or subordinates over this large System of 2,600 miles. It 
would be a physical impossibility for him to supervise the daily 
transactions of every agent in his employment, and it involves no 
just charge of mismanagement that corrupt acts or misconduct of 
such subordinates take place and run on for a time before being 
discovered. The receiver's responsibility would commence with such 
discovery, and he would be censurable and to be blamed if, after 
learning the facts, he continued to employ the wrongdoer. The re- 
ceiver has not subjected himself to censure on the latter ground, and 
his failure to discover the transactions complained of sooner than 
was done does not establish want of good management. This charge 
against the receiver is not well taken. 

The matters connected with the chert mine do not in any way în- 
volve the receiver. In order to introduce the product of this mine 
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into the markets along the Unes of his road he lias given a spécial 
freight rate, vs'hicli is said to be too low. But tMs is a matter of 
business judgment, and is not shown to bave been wrongly exer- 
cised. The chert is liliely to prove a cheap and valuable material 
for paving purposes, and, if brought into demand, would add to the 
freight receipts of the road or roads handling it But it is alleged 
that there is a company, called the Drawbar Company, the incor- 
porators and members of which are the superintendant and other 
officiais of the raUroads under the receiver, and that said company, 
or some of its members, hâve been using the labor of the railroad 
company, or that in the employ of the receiver, in worMng and 
operating said chert mine. It is not alleged or shown that the re- 
ceiver either knew of or consented to this use of the laborers in 
his employment. If it bas occurred, he is not responsible therefor, 
so far as anything appears from the statement of counsel. If the 
Drawbar Company, or the members thereof, hâve used the laborers 
of the Central Eailroad or of the receiver in operating or working 
said mine, it or they will be held responsible for the payment of 
proper compensation for such labor. If any ofScer or employé of 
the railroad or of the receiver has acted in this manner, the court 
will order his or their discharge from the employment of the re- 
ceiver, as well as hold them responsible for the payment of the 
proper compensation for the labor employed. The court does not 
assume that the superintendent or any other member of said Draw- 
bar Company has used the labor force of the receiver for private 
purposes. It would be unjust to them to assume that as a fact, or 
express any opinion on the subject, without giving them a full hear- 
ing and opportunity to answer the charge. If there is any place 
in the world where an individual ought not to be struck at without a 
hearing it is in a court of justice. What the court means to say is 
that, if the statement made to the effect that laborers of the receiver 
hâve been employed by said Drawbar Company or its members for 
their private beneflt were true^ said. company or the members thereof 
engaged in such acts should and would be made responsible therefor. 

It is proper, while on this subject, to say further that, if said 
Drawbar Company is composed of the superintendent and other 
ofiQcials of the railroad in the employ of the receiver, it would not be 
proper for the receiver to deal with said company in the way of 
procuring from it supplies or entering into contracte with it. Par- 
ties owing duties to the railroad by reason of their oiHcial rela- 
tions thereto, and connected therewith, coald not be permitted to 
deal, directly or indirectly, through the fonn of a company with 
the receiver, in respect to subjects or articles they might hâve to 
sell or contract about. TJpon well-settled principles this could not 
be tolerated by the court. The dual trust relation occupied by 
parties in such situations would forbid such transactions. But the 
receiver has had no connection with the company, and, so far as 
appears, is in no way responsible for its organization or acts. 

The next objection urged against the receiver is his relation to 
the South Bound Railroad, and his action in not making switching 
charges against that company at Savannah. Under the terms of 
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the contract made and entered into between the Eichmond & Dan- 
ville Eaiiroad Company and the South Bound Eailroad, which haa 
been acquiesced in and practically continued in opération by the 
Central Eailroad since the Eichmond & Banville surrendered the 
possession thereof, in March, 1892, 1 am inclined to think the South 
Bound road, or the président thereof (who, I understand, is a différ- 
ent person from the receiver of the Central Eailroad), could reason- 
ably claim and demand that the Central should switch the former's 
cars at Savannah without charge. The contract fairly admits of 
this construction, and the receiver is not censurable for yielding 
to the demand. Neither is he to blâme for the fact, if it be a 
fact, that during one period the South Bound brought about 17,000 
baies of cotton from Augusta to Savannah, while the Central Eail- 
road, during the same period, brought only 16,000. When the re- 
ceiver discovered that the South Bound road was bringing more 
than its proportion or share of cotton from Augusta under the traf- 
flc arrangement existing between the two roads, he took the nec- 
essary steps to change that resuit, and promptly effected such 
change. This transaction discloses no mismanagement on the part 
of the receiver. 

In the management of thèse extensive properties it is a great 
ûeal easier to look back and flnd faults than it is to guard in ad- 
vance against mistakes. I see things in this case that I disap- 
prove. Some things bave been done that were not the best under 
the circumstances, but, after a careful considération of the situa- 
tion, I do not see that the receiver is to be blamed therefor. He 
has made some contracts v^hich, in the light of subséquent events, 
it would hâve been better if they had not been entered into, — con- 
tracts which I would not perhaps hâve sanctioned; but, as far as I 
can see and judge, they were made in the exercise of an honest pur- 
pose and intention. There is no évidence of any corruption or in- 
tentional misconduct. There is évidence of deep interest and con- 
cern in the welfare of the interests committed to his management. 
Tf mistakes hâve been committed by the court in directing and au- 
thorizing certain transactions by the receiver, it would be cowardly 
and unjust to make the receiver the scapegoat, and put on him the 
blâme and responsibility therefor. The court must assume its 
share of responsibility for whatever has been done in an improper 
or wrongful manner by its sanction or direction. Having carefuUy 
examined into the receiver's conduct and actions I flnd no corrup- 
tion, no willful or intentional misconduct, and no such mismanage- 
ment as will warrant the court in directing his removal. The mo- 
tion to discharge the receiver is overruled and denied. In view of 
the decree of sale, and its probable exécution in six months, it is 
not perceived that any good resuit could or would follow a change 
of administration. I dôubt whether any single individual in the 
country could take charge of the properties in question, and relieve 
the embarrassed situation, or do much better than the présent re- 
ceiver is now doing; but, aside from this, no sufiScient cause is 
shown for diâcharging the receiver. 
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JOHN SHILMTO CO. ▼. McCLUNG, Surveyor of Cnstoma 
[Circuit Court of Appeals, Slxth Circuit Fel)ruary 5, 1895.) 

No. 24. 

COSTS— DOCKBT FeE in CoTJKT OF APPBALS. 

The prevaillng party in an appeal to the United States circuit court of 
appeals is entitled to tax a docket fee of $20. 

This was a motion to retax costs in the United States circuit court 
of appeals. 

Mortimer Matthews, for the John Shillito Co. 
John W. Herron, U. S. Atty., for McClung. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge, 

PEE CURIAM. In this case the clerk taxed against the losing 
party, the John Shillito Company, an attorney's docket fee of |20; 
and a motion has been made to retax the same, on the ground that 
no authority exists by law to tax a docket fee in thia court to be 
paid to the attorney, soliciter, or proctor of the winning party. It 
has been the unifonn practice of the suprême court of the United 
States to tax an attorney fee of |20 for the prevailing party in every 
case where costs are given by the court. Tliis is tiie construction 
which has been put upon section 824 of the Eevised Statutes of the 
United States by the long practice of that court, as we hâve learned 
by inquiry of the clerk of the suprême court. We therefore adopt it, 
as applicable to the imposition of costs in this court. The motion to 
retax costs is overruled. 



DEPRBZ V. THOMSON-HOUSTON ELECTRIC Ca 

(Circuit Court, D. Connecticut December 17, 1894.) 

No. 732. 

1. Costs— REQUiRima Addttional Securitt— Pbacticb in Equitt. 

Addltional security for costs may be required in a suit in equlty In a 
United States circuit court, f oHowing the equity practice in the state courts. 

2. FEDERAL Courts — Following Statb Practice in Equitt. 

In the absence of any proTlsion of law of the United States, or rule 
prescribed by the suprême court, the fédéral coui-ts exercise thelr dis- 
crétion as to foUowing the practice of the state equity courts within the 
district where questions airise. 

This was a suit by Marcel Deprez against the Thomson-Houston 
Electric Company for infringement of a patent. Complainant was 
a nonresident, and flled a bond for costs in the sum of |2o0. After 
considérable testimony had been taken on both aides, défendant 
moved for additional security for costs. 

Edmund Wetmore, for plaintiff. 

O. L. Buckingham, for défendant 

TOWNSEND, District Judge. Motion by défendant for an ad- 
ditional security of $7,000 for costa The exhaustive briefs filed 



ROBB V. KOELKEE. 2û 

by counsel show that the courts hâve exercised theîr discrétion as 
to the propriety of following the usages and practice of the state 
equity courts within the district where such questions hare arisen. 
In the absence of a provision of law of the United States, or a 
rule prescribed by the suprême court, a court may regulate its own 
practice in suits in equity in order to advance justice. Bills v. 
Eailroad Co., 13 Blatchf. 230, Fed. Cas. No. 1,409; Cutter Co. v. 
Sears, 9 Fed. 8; Cutter Co. v. Jones, 13 Fed. 567. I flnd that it 
has been the practice of the court in this district to follow the equity 
practice in the state courts, and to order an increase of security 
in such cases. Stewart v. The Sun, 36 Fed. 307; Uhle v. Bum- 
ham, 46 Fed. 500. In view of the circumstances disclosed by the 
affldavits and at the hearing, I think a bond of $7,000 should not be 
required. Let an order be entered for a bond of $2,000 in addi- 
tion to the bond of $250 already filed. 



ROBB et al. v. ROELKER et al. 

(Circuit Com-t, S. D. OMo, W. D. February 28, 1895.) 

No. 4,303. 

1. Attornbt and Cliest— Unauthouized Appeaeance — Elbction dp Remé- 

dies. 

R. and S. were seised, as trustées, of certain land whlch was leased to 
L., with privilège of purchase for $10,000. One G. brought a suit against 
R. and S., asking that they might be declared to hold the land by way 
of mortgage fov $10,000, and that it might be sold, and the proceeds ap- 
plied to the payment of their mortgage, and to other debts of L., including 
a judgment in G's favor. R. and S. were not served with process, and 
K. & E., without authority, appeared as attorneys for them, and con- 
sented to a deeree for sale of the land. ïhe land was sold, and the $10,000 
and interest paid to K. & R., who, however, never paid it over to R. and 
S. Upon discovering thèse faets, R. and S. brought suit against the pur- 
chasers of the land, repudiating the acts of K. & R., and praying that the 
sale might be set aside, and their rights in the land restored. Subse- 
quently, they brought suit against the surviving members of the flrm of 
K. & R. to recover the $10,000 and interest. It seems that the two pro- 
ceedings were not Inconsistent, and that the bringing of the first suit was 
not such an élection to repudiate the acts of K. & R. as to estop the 
plaintiffs to claim the money piaid to them. 

2, Same — Ratification of Unadthobtzbd Acts dp Attornet. 

It appeared that certain proceedings taken by R. and S. against the es- 
tate of a deceased partner of the flrm of K. & R. had been heid, in the 
suit against the pm-ehaser of the land, to be a ratification of K. & R.'a acts, 
although R. and S. had wlthdrawn such proceedings, and attompted to re- 
pudiate such ratification. Held^ that this unsuccessful attempt could not 
now avall défendants, and they could not insist that R. and S. had elected 
not to ratify their acts. 

This is an action by J. Hampden Robb and Charles E. Strong, 
as trustées, against Frederick G. Roelker and Ferdinand Jelke, Jr., 
surviving partners of the flrm of Kebler, Roelker & Jelke, to re- 
cover moneys paid to the flrm as attorneys for plaintiffs. The de- 
fendants hâve answered, and plaintiffs demur to the answers. 

Harmon, Oolston, Goldsmith & Hoadly, for plaintiffs. 
Kittredge & Wilby, for défendants. 
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SAGE, District Judge. The plaintiffs were on the 13th of No- 
vember, 1885, seised in fee of premises described in tlie pétition, 
situate in the city of Cincinnati, and leased by tliem to Moritz Lotli, 
with privilège oic purchase for the sum of |lO,000. On the date 
above named, one Meyer Gruggenheim, a judgment creditor of Loth, 
flled a creditor's bill in the state court; praying, among other 
things, that thèse plaintiffs might be declared to hold said lands 
by way of mortgage as security for the payment of the sum named 
as the purchase price, but which, it was averred in the bill, was 
in reality a loan, and that the lands might be sold, and the proceeds 
applied flrst to the payment of said 110,000, and then to the satis- 
faction of said Guggenheim's judgment and other claims set up 
as lien claims. The plaintiffs were not served with summons in 
said action, personally or by publication ; but on the 18th of Decem- 
ber, 1885, Charles A. Kebler, then a partner with the défendant 
Frederick G-. Roelker, under the firm name of Kebler & Eoelker, in 
the practice of law at Cincinnati, without authority from or the 
knowledge of the plaintiffs, entered, in the name of his firm, theîr 
appearance in said action, and caused an answer, purporting to be 
the answer of thèse plaintiffs, to be âled therein. Thereafter, and 
prior to the 18th of May, 1887, the firm of Kebler & Eoelker was 
dissolred, and Kebler, with the défendants herein, engaged in the 
practice of the law at Cincinnati under the flrm name and style 
of Kebler, Eoelker & Jelke, as successors of Kebler & Roelker. 
Thereafter, said flrm of Kebler, Eoelker & Jelke, without authority, 
but falsely pretending to act on behalf of thèse plaintiffs and in 
their name, took ail steps in said action which wère taken in their 
name; and a decree purporting to be made by the consent of thèse 
plaintiffs, but without their knowledge, authority, or consent, was 
entered in the case, whereby it was directed that said premises 
should be sold for the purpose of said action, and free of ail claims 
of thèse plaintiffs. A sale was made accordingly, and confirmed, 
and there was then paid to Kebler, Eoelker & Jelke, out of the pro- 
ceeds, the sum of $11,361.66; said firm, through Charles Kebler, 
pretending to be authorized to receive the same for and on behalf 
of the plaintiffs. No portion thereof has been paid to thèse plain- 
tiffs, or accounted for to them. Ail thèse facts are alleged in the 
pétition. 

It is further alleged that said proceedings had by said flrm were 
solely without authority from the plaintiffs; that they had no 
knowledge of the pendency of said action, nor of the proceedings 
therein, until after the 23d of November, 1887, on which date Kebler 
departed this life, leaving the défendants sole survivors of the flrm. 
The plaintiffs pray for judgment for |11,361.66, with interest from 
the 16th of June, 1887. The pétition was flled on the 30th of Jan- 
uary, 1890. 

The défendants flled separate answers, presenting, however, the 
same défense. The flrst défense is that the complainants flled their 
bill in equity in this court against August Voss and William 
Stix, the purchasers of the lands sold by order of the state court, 
as hereinbefore set forth, and that in said bill they repudiated, as 
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unauthorized and fraudulent, the acts of said Kebler, professedly 
on their behalf, in the case wherein said sale was ordereà, and 
claiming that the state court had no jurisdiction over them in said 
proceedings, and tha.t the sales to Voss and Stix and the deeds 
thereunder were null and void, prayed that it should be so decreed, 
and thèse plaintiffs, as trustées as aforesaid, be declared to be the 
sole owners, in fee simple, of said premises, that their rights under 
their lease to Loth be restored, and that said lease be held and de- 
clared to be in full force and effect, and the rents accruing there- 
under be ascertained, and adjudged to be a lien upon said leaae- 
hold. They allège that said suit is still pending in this court, and 
is now, by said plaintiffs, being prosecuted and maintained. 

The plaintiffs demur to this défense, for insuflQciency. The de- 
fendants' contention is that, by instituting the suit against "Voss 
and Stix, plaintiffs elected to disavow any relations to or claim 
upon the law flrm of which Kebler was a member, or upon the de- 
fendants as the survivors of the succeeding flrm. That a party 
cannot occupy inconsistent positions, and that, where he has an 
élection between two or more courses of proceeding, he will be 
confined to that which he flrst adopta, as stated in Bigelow on 
Estoppel, at page 578, is an established rule of the law of estoppel. 
It is subject, however, to certain qualifications. In Coleman v. 
Oil Co., 51 Pa. St. 74, a company, having bought in shares of its 
own capital stock, afterwards divided them among the then stock- 
holders pro rata. A stockholder who had, between the time of the 
purchase and the time of the distribjition, assigned a part of his 
stock, sued the company for a pro rata of the shares, on the basis 
of the number held by him at the time of the purchase. The 
court held- that his action was an aflfirmance of the purchase, and 
that he could not thereafter allège that the company's funds were 
misapplied;as to him, the distribution was an équitable one. The 
court said, "Whatever we might think of it in a différent action, 
we can, in tûis action, regard it in no other light than a valid 
corporate act." 

The case of Vulcanite Co. v. Caduc, 144 Mass. 85, 10 K E. 483, 
is in point. There was an action by a corporation against its treas- 
urer, who had misappropriated its funds, and, without authority, 
lent them to the National Color-Printing Company, of which he was 
also treasurer. The plaintiff brought an action of contract against 
the last-named company, and afterwards sued the treasurer for 
the misappropriation of its funds. The treasurer claimed that this 
suit was a ratification of his acts, and discharged him f rom liability 
to the plaintiff for the alleged misappropriation. The suprême 
court said that it might be that the National Color-Printing Com- 
pany would hâve the right to insist that bringing the suit was, as 
to itself, a ratification of the loan, and an élection between two 
remédies, but held that the principle did not apply where there is a 
right to resort to two parties by remédies which are not inconsist- 
ent. We quotef rom the décision: 

"Take the case before us. The plaintiff dlscovers that its treasurer has 
misused its money, and wrongfully lent It Why may it not ptoperly say 
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to him; 'We hold y ou responsible forthis mlsuse. We will reduce our 
damage by recovering what we can froin the borrower, but shall look to 
you for indemnity for such damage as we flnally sustain from your mis- 
conduet'? Thfs Is ail that bringlag a suit against the borrower, in whatever 
form, necessarily says or Implies. ïbere Is nothing Inconsistent in the two 
positions. There is nothing in the nature or the justice of the case which 
should preclude the principal from pursuing this course, which is for the 
interest df the agent To hold that bringlng a suit under such circumstances 
not only ratifies the loan, so far as the borrower is concerned, but condones 
the offense of the agent, and relieves him from ail liability, would be car- 
rying the doctrine of impUçd ratification to an unreasonable and unjust 
estent." 

Applying that décision to this case, the plaintiffs are not estopped 
from prosecuting their action against the défendants. But this 
question is really nothing more than a moot question. On the 
26th of November, 1889, before the answers to which the demurrers 
are interposed were filed, the case, which is made the basis of the 
answer to which the demurrer is flled, was dismissed by this court 
for the reason that prior to the commencement of that case the 
plaintiffs had aiïirmed the agency of Kebler & Roelker, by causing 
themselves to be made parties défendant to a pétition flled in the 
court of common pleas of Hamilton county by the administrator 
of Charles A. Kebler, then deceased; setting forth, among other 
things, that Kebler died intestate and insolvent, and that it was 
necessary to sell the realty belonging to his estate, described in the 
pétition, in order to provide means to pay debts. The plaintiffs 
herein, as défendants and cross petitioners in that case, set up the 
sale of their property under pie supervision of Kebler & Roelker, 
as their attorneys, and alleging that the proceeds of said sale were 
paid to said firm of Kebler, Roelker & Jelke, and that no portion 
thereof had been paid or accounted for to them, prayed that it 
might be decreed to them out of the proceeds of the sale of the 
land belonging to the estate of Charles A. Kebler. Subsequently, 
that is to say, on May 17, 1888, the plaintiffs withdrew, by leave, 
their answer and cross pétition, and flled a demurrer, on the ground 
that they were not proper parties to the case, which demurrer was 
sustained by the court; and they were on May 26, 1888, dismissed, 
with their costs. This court, however, held that by their action 
in that case they had recognized Kebler & Roelker and Kebler, 
Roelker & Jelke as their attorneys, and that they were bound by 
that récognition, and therefore dismissed the bill. The case was 
taken by appeal to the suprême court of the United States, where 
on the 15th of October, 1894 (155 U. S. 13, 15 Sup. Ct. 4), the dismissaJ 
was afflrmed. It appears, therefore, that the flrst and décisive élec- 
tion by the plaintiffs was to recognize the sale made without their 
knowledge and authority, and to hold the défendants in this case 
responsible. That élection was also an afSrmance or ratification 
of their assumed agency. The subséquent attempt to repudiate 
their authority failed, and cannot avail the défendants in this action. 

The demurrer will be sustained, with leave to the défendants to 
présent an amended answer within 20 days, and apply for leave to 
flle the same. 
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LEROY & C. V. AIR-LINE E. CO. et al. v. SIDELL. 
(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

1. ConPOEATIOKS — CONTRACTS OF OFFICBRS — RATIFICATION. 

s. entered into a contract with the L. Ey. Ce. and the M. Ry. Co. by 
whicli S. undertoofe to bulld the road of the L, Ry. Oo., whlch was to 
«xecute and deliver to S. Us flrst mortgage bonds, at the rate of $10,000 
per mile, delivery of such bonds to be made for each flve miles of road, 
as completed, and also to deliver to S. ail its capital stock and ail town- 
shlp ïocal-aid bonds received by it. The M. Ry, Co. agreed to guaranty 
the bonds of the L. Ry. Co. as they should be issued, and was to receive 
ail the stock not required to be delivered to townshlps for local-aid 
bonds, and was to haye the right to complète the road if S. (ailed to do 
so, and in that event to receive the bonds, etc. After the road had been 
partially built, C, the président of the M. Ry. Co., notifled S. that it must 
stop at P., a point aome distance short of the terminus specified in the 
-contract, and that the M. Ry. Co. would guaranty no bonds for con- 
struction beyond that point The L. Ry. Co. notifled S. that he must 
abide by G. 's orders. It appeared that G. signed the contract with S. in 
the name of the M. Ry. Oo., wlthout its seal, and without any vote of 
the dlrectors authorizing it, but that the company afterwards recognized 
the contract, and treated the road as one being built for it; that G. had 
gênerai charge, as président, of the entire System of the M. Ry. Co.; and 
that the company was accustomed to ratify whatever he ordered done in 
référence to its affairs. Behl, that the M. Ry. Oo. was responsible for 
the act of G. in refusing to carry out the provisions of the contract in 
référence to guarantying the bonds. 

3. CONTHAOTS — LlABILITY FOK BeEACH. 

Whether the M. Ry. Co. was liable, in conséquence of such refusai, for 
the profits which would hâve been made by S. upon a completion of the 
whole road, quaere. 
8. Pbactice — Sbveral Judgments in Joint Action. 

S. having sued the two railway companles jointly for the damages caused 
by his being i)revented from completing the road, for extra work, and 
for the value of certain township bonds not delivered, separate verdicts 
and judgments were rendered against the two companies, that against 
the M. Ry. Co. based on the breach of contract as to completion of the 
road, and that against the L. Ry. Co. on the other causes of action. 
Whether such separate recoveries, iù the action against the défendants 
jointly, were proper, quaere. 

4. Samb — Joint Wuit of Errok on Several Judoments. 

Whether a writ of error taken by two défendants jointly, to review a 
several judgment against each, is correct practice, quaere. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Winslow S. Pierce (Rush Taggart and D. D. Duncan, of counsel), 
for plaintilïs in error. 

Chas. D. Ingersoll (Albert Stickney, of counsel), for défendant in 
error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by both de- 
fendants in the court below to review a several judgment for the 
plaintiff against each, entered upon the verdict of a jury. By 
the verdict the jury found against the défendant the Leroy & 
Caney Valley Air-Line Eailroad Company in the sum of |23,414, 
exclusive of interest, and against the défendant the Missouri Pacifie 
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Eailway Company in the sum of $41,233, exclusive of interest; and 
thereupon judgment in favor of the plaintiff was entered against 
each défendant for the amount of the verdict against each. The 
action was founded on a written contract made by one Loss, and 
assigned by him to Sidell & Simmons, with the two companies. 
Under this contract, Sidell & Simmons became contractors to build 
a railway for the Leroy & Cahey Valley Air-Line Eailroad Company 
(hereafter called the "Leroy Company"), from a point in Wilson 
county, Kan., to or near Elgin, Chautauqua county, near the south 
Une of the state. By the terms of the contract, the railroad was 
to be a single-track road, with grades to be not over 56 feet per 
mile, and curves not less than 6 degree curvature; and ail work 
was to be subject to the approval of the engineer of the Missouri 
Pacific Eailway Company. The Leroy Company, on its part, agreed 
to exécute bonds to the amount of $10,000 per mile, to be secured 
by a flrst mortgage on its property, and pay over the same and ail 
its capital stock, together with ail township local-aid bonds re- 
ceived by it, to the contractors, as a considération for the construc- 
tion of the railroad, the payment of flrst mortgage bonds to be 
made in full for each flve miles of road, as the same should be 
completed, and payments of the township aid bonds to be made as 
soon as the conditions upon which they were voted should be com- 
plied with. The Missouri Pacific Eailway Company agreed on its 
part to exécute a guaranty upon the back of ail the first mortgage 
bonds, as each lot thereof should be issued at the completion of each 
flve miles of road, for the payment of the principal and interest of 
said bonds. The contract also required the contractors to deliver 
to the Missouri Paciflc Eailway Company ail the stock of the Le- 
roy Company received by them under the contract, except so much, 
not exceeding in amount $250,000, as it might be necessary for them 
to deliver to townships for local aid granted by them. It reserved 
to the Missouri Paciflc Eailway Company the right to complète the 
railroad in case of failure of the contractors to do so seasonably, 
and in that event to receive in payment ail flrst mortgage bonds, 
capital stock, and local-aid bonds which would otherwise be due 
to the contractors. 

The complaint is framed upon the légal theory that both défend- 
ants were liable for extra work done by Sidell & Simmons in laying 
side tracks upon a portion of the railway which had been built by 
the contractors, and accepted by the défendants ; and also for dam- 
ages for a breach of the contract, whereby Sidell & Simmons were 
prevented from completing the unflnished part of the railroad. 
The complaint also alleged that the Leroy Company had refused 
to deliver to the contractors certain township aid bonds, those of 
Washington township, in the sum of $18,000, which had been 
earned under the terms of the contract. Upon the trial the court 
ruled that the Missouri Paciflc Eailway Company was not liable 
for the claim in respect to the Washington township bonds, nor 
for the extra work done in the construction of side tracks, and in- 
structed the jury that any recovery upon thèse items was to be 
included in a separate verdict against the Leroy Company. The 



tEEOY & C. V. AIE-IilNE K. CO. V. SIDELL. 29 

verdict agaînst that Company seems to hâve been based exclusively 
upon thèse claims. In respect to thé cause of action for breach 
of contract whereby Sidell & Simmons were preT.ented from côm- 
pleting a part of the raiiroad, évidence was given npon the trial 
that in October, 1886, while the first 52 miles of the raiiroad were 
in process of construction, the remaining portion of the road having 
been located and graded in places, Mr. Grould, the président of the 
Missouri Pacific Eaiiway Company, notified them that the road must 
stop at Peru Junction, and that the Missouri Pacific Eaiiway 
Company would guaranty no bonds deliverable for construction 
beyond that place; that thereupon the contractors had a confér- 
ence with the directors of the Leroy Company, and the resuit was a 
notification from them to the contractors that they would hâve > 
to abide by the orders of Mr. Gould in référence to the completion 
of the road; and that thereupon, inasmuch as the contractors were 
to be deprived of the benefit of the guaranty of the bonds by the 
Missouri Pacific Eaiiway Company, they abandoned the building 
of the road beyond Peru Junction. Evidence was also given to 
show what it would hâve cost the contractors to build the road to 
the original terminus, and of the market value of the township aid 
bonds which they would hâve received had it been completed pur- 
suant to contract. The verdict against the Missouri Pacific Eaii- 
way Company was based exclusively upon this cause of action. 

We are not called upon by any exceptions taken at the trial to 
consider the question whether there was any liability on the part 
of the Missouri Pacific Eaiiway Company to the plaintiff, under the 
contract, for the profits which would hâve inured to the contractors 
if the contract had been f ully performed ; nor the further question 
whether it was proper to permit a recovery against one défendant 
upon one or more causes of action, and against another for a différ- 
ent cause of action, in an action at law, where the défendants were 
sued for a joint liability; nor, inasmuch as there has been no motion 
made to dismiss the writ of error, are we called upon to consider 
the question whether a writ of error taken by both défendants 
jointly, to review a several judgment against each, is correct prac- 
tice. Many of the assignments of error hâve not been argued or 
noticed in the brief of counsel for the plaintiff in error, and, in dis- 
posing of the case, we shall not deem it necessary to refer to those 
which hâve been thus ignored. 

The only exceptions taken upon the trial by the défendant, aside 
from those respecting the admission of testimony, relate to in- 
structions given and refused by the trial judge to the jury. The 
défendant excepted to that part of the instructions concerning the 
responsibility of the Missouri Pacific Eaiiway Company for the 
act of Mr. Gould in notifying the contractors tïiat, if the road was 
built beyond Peru Junction, the Missouri Pacific Eaiiway Company 
would not guaranty any of the bonds deliverable therefor. The 
instructions were as f oUows : 

"The first question Is, If Mr. Gould, as président of the Missouri Pacific, 
did improperly and unjustiflably break the contract, and refuse to carry oui 
its provisions in regard to guarantying the bonds of the Leroy Company, 
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and thus compel the con^ractors to abandon work, was such act one which 
he was authorized to do within the scope of the powers conferred upon him 
by the board of directors, and for which, therefore, the Missouri Pacific is 
responsible? Youliave heard the testimony of Mr. Hopkins, the second vice 
président, as to the scope of Mr. Gould's power, what he' was authorized 
to do, what he was permitted to do by the board, and what, Iri the usual 
discharge of his duties as président, he did do In regard to the business of 
the Missouri Pacific, with the assent of his board. I think you will not 
hâve any difflculty in findlng as a fact that, if Mr. Gould did this act, he 
did It within the scope of Ms customary powers, intrusted to him by the 
board of wlilch he was the président. When the président of a corporation 
■does, in tts behalf and within the scope of Its charter, an oiflcial act which 
requires the concurrence of the board of directors, and the board, knowing 
that he has done so, does not dissent within a reasonable time, it will be 
presumed to hâve ratified his act; and when an ofiicial act is performed by 
the gênerai agent of a corporation, in its behalf and for a purpose author- 
ized by its charter and within the scope of his ordinary powers, and the 
corporation knowingly reçoives the benefit of the act, without objection, it 
may be presumed to hâve authorized or ratified the contract of Its agent." 

Coupled with the exception to this part of the instructions, the 
défendant requested the court to instruct the jury that, under the 
testimony, Mr. Gould was not shown to hâve had any authority to 
represent the Missouri Pacific Eailway Company in the matters re- 
ferred to, and that there was no proof of any Imowledge by the di- 
rectors of his action, inferential or otherwise, and that there was 
no évidence that the Missouri Paciflc Kaiiway Company violated 
the contract. 

It is argued in support of the assignments of error based upon 
the instructions thus given and refused that the Missouri Pacific 
Railway Company was a stranger to that part of the contract which 
pro"vides for the building of the railroad, its only relation to it being 
that of a guarantor of the bonds to be given in payment; and, there- 
fore, that its act in refusing guaranty for the uncompleted portion 
of the road did not make it liable for the profits which the con- 
tractors would hâve made had they been permitted to complète the 
road. No such point, however, was brought to the attention of the 
trial judge. His instructions in regard to the liability of the Mis- 
souri Pacific Railway Company were challenged merely upon the 
ground that the act of Mr. Gould was not in law the act of the Com- 
pany, because it had not been proved that it was within the scope 
of his powers as au agent, or that the directors had Imowledge of 
and assented to it; and, consequently, that there was no évidence 
of a breach of its contract by the Missouri Pacific Railway Company. 
Upon the questions thus raised for the considération of the trial 
judge, his rulings were manifestly correct. It had been proved by 
the testimony of the vice président of the company that railway 
Unes built under contracts similar to the one in suit, and which, when 
built, would pass at some future time into the control of the Mis- 
souri Paciflc Railway Company, were treated by the directors as 
being built for the compauy, and were customarily included as its 
property in their annual reports; that the part of the railway which 
consisted of the last 1.2 miles actually completed had been included 
in the report for 1887 under the head of "New Construction"; and 
that in the report for 1888 the 52 miles of that road was included 
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in the list of raiiways which had been completed and tumed over 
for opération to the company. TMs évidence was sufïicient to justlfy 
a finding by the jury that the directors knew that the original con- 
tract for building the road had been modifled, and a road accepted 
in lieu which did not go to the original terminus. It had also been 
proved by the testimony of the vice président that Mr. Gould had 
gênerai charge as président of the entire System of the Missouri 
Pacific Eailway Company; that he was accustomed twice a year to 
make a trip over the railway officially to look after the interests of 
his Company; that whatever he ordered done when on such trips 
was ratiûed by the company; and that he was on one of thèse trips 
at the time when he notifled the contractors that the Leroy road 
must stop at Peru Junction. The original contract was executed 
by Mr. Gould as président of the company, without the seal of the 
company, and there was no évidence of any resolution of the board 
of directors authorizing him to do so; yet the company had recog- 
nized and adopted the contract while the construction was in prog- 
ress by guarantying the bonds and receiving the stock, and they had 
subsequently treated the road as being built for the company, and 
accepted it, although not built according to the original contract. 
Upon thèse facts, there being no évidence whatever to indicate that 
the company had ever dissented from or objected to anything which 
had been done by Mr. Gould, we think the trial judge would hâve 
been justifled in instructing the jury that his authority to represent 
the company in what he did was amply proved. The président of 
a railway .company, who is its chief executive olHcer, and who is al- 
lowed to enter into a building contract by paroi without the corpo- 
rate seal, has like authority, unless the power is withdrawn, to 
authorize a modification of the contract Indianapolis Eolling Mill 
V. St. Louis, etc., R. Co., 120 U. S. 256, 7 Sup. Ct. 542. As applied 
to the facts, the instructions enunciated only familiar and well-set- 
tled principles of law. One of thèse is that if an oiïicer of a corpo- 
ration openly exercises a power which présupposes a delegated 
authority for the purpose, and other corporate acts show that the 
corporation must hâve contemplated the légal existence of such au- 
thority, the acts of such ofltîcer will be deemed rightful, and a dele- 
gated authority will be presumed. Bank v. Dandridge, 12 Wheat. 
70; Pennsylvauia R. Co. v. Keokuk & H. Bridge Co., 131 U. S. 371, 
9 Sup. Ct. 770. "It is not necessary, in order to constitute a gênerai 
agent, that he should hâve done before an act the same in specie with 
that in question. If he has generally done things of the same gên- 
erai character and effect, with the assent of his principals, that will 
be enough," Bank v. Norton, 1 Hill, 502. The facts brought the 
case within the opération of tliese principles. Apparently, Mr. 
Gould had been intrusted with the most plenary powers in repre- 
senting the company when he was making his officiai trips over the 
railway. We flnd no error in the instructions. 

Many exceptions were taken in behalf of the défendants to the 
admission of testimony against their objections. The assignments 
of error are insufflcient to require us to examine thèse exceptions. 
The assignments do not specify an/ particular évidence which was 
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împroperly admitted, and merely state that thé court "erred In ad^ 
mitting testimony produced by the plaintifif agalnst the objections 
of the défendant." In view of the numerous objections of thia class 
which appear in the record, we are not disposed to relax the raie 
which requires the particular errors relied upon to be specifically 
pointed ont in the assignments of error. Bule 11 provides that; 
when the error alleged is to the admission or to the rejection of 
évidence, "the assignment of errors shall quote the full substance 
of the évidence admitted or rejected." 11 0. 0. A. cii., 47 Fed. vi. 

It is argùed in the brief of counsel that the verdict is not sup- 
ported by any testimony showing damages to the plaintiff. This 
argument proceeds upon the theory that the plaintiff was allowed 
to recover without évidence tending to prove what it would hâve cost 
to complète the railway conformably to the tenus of the original 
contract, and by proof tending to show what it would hâve cost to 
complète it with modifications of grade. No such question waa 
raised upon the trial, and there is no exception or ruling in the case 
which suggests that it was brought to the attention of the trial 
judge. 

No sufficient reasons appear for a reversai of the judgment; and 
accordingly it is afflrmed. 



SALMON V. MILLS et al. (CONDON, Interpleader). 

(Circuit Court of Appeals, Blghth Circuit January 25, 1895.Ï 

No. 545. 

t. vVeit of Ekror— What Ordkrs Reviewable— Attachmbnt. 

S. brought an action against M., and sued out an attachment, which 
was levled on property alleged to belong to M. C. flled an interplea, pur- 
suant to the local practice, clalmlng such property. Judgment was en- 
tered In the action in favor of S., but accompanled by an order holding 
the attachment proceedinsrs ooen, and reserving the Issue on the inter- 
plea for trial. An order was afterwards made dissolvlng the attachment. 
Edd, that such order, which determined the rightfulness of the attachment, 
the only issue between the plaintiff and défendant remalning after the 
judgment, was a final order, and subject to review as such by the drcult 
court of appeals. 

& Samb — Jtjdgment. 

A judgment was also entered In f^vor of the Interpleader agalnst the 
plaintifC on the Issue raised by the interplea. BeUf, that such judgment 
was final, and subject to review as such by the circuit court of appeals. 

In Error to the United States Court in the Indian Terrîtorjr, 
On motion to dismiss writ of error. 

Nelson Case, for the motion. 
George E. Nelson, opposed. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. A motion is made to dismiss the 
writ of error to review the order dissolving the attachment in this 
case, on the ground that the court bas no jurisdiction, because the 
order appealed from was not a final décision. The plaintiff, 
Salmon, brought an action May 2, 1889, against the defendantâ, 
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ÏAhraham Mills and Jackson Mills, and on May 24, 1890, recovered a 
final judgment against the défendants for the amount claimed. 
'Prior to tlie entry of this judgment the plaintifl had caused an at- 
tachment to be levied on certain property, which he claimed to be 
the property of the défendants, and O. M. Gond on had flled an inter- 
plea, in which he claimed to be the owner of the property. When 
the final judgment agaiast the défendants was rendered an order 
was made holding the attachment proceedings open for any appro- 
priate action, and reserving the issue on tiie interplea for trial. 
An order was subsequently made dissoMng the attachment, and 
then a judgment was rendered in favor of the interpleader. After 
the final judgment was rendered against the défendants, the only 
fssue undetermined between plaintiff and défendants was whether 
or not the plaintiff had rightfully sued ont his attachment, and 
had thereby obtained a lien on the attached property to secure the 
payment of the judgment. The order dissolving the attachment 
finally determined this question, and left no issue for adjudication 
between thèse parties. The act creating the circuit courts of ap- 
peals provides: 

"That the circuit courts of appeals establlshed by this act shall exercise 
appellate Jurisdlction to review by appeal or by wrlt of error final décision in 
the district court and the exlstlng circuit courts in ail cases other than those 
provided for in the preceding section of this act unies» otherwise provlded by 
law." 20 Stat c 517, § 6; Supp. Eey. St p. 903, § 6. 

In Standley v. Koberts, 59 Fed. 836, 839, 8 0. 0. A, 305, this 
court held that: 

"An order, judgment, or decree whlch leaves the rlghts of the parties to the 
suit aflfected by it undetermined,— one whlch does not substantially and com- 
pletely détermine the rlghts of the parties affected by It in that suit,— le not 
revlewable hère untll a final décision Is rendered, nor Is an order retaining 
or dismlssing parties défendant, who axe charged to be jolntly liable to the 
complalnant In the suit, appealable. U. S. t. Glrault, 11 How. 22, 32; Hohorst 
V. Packet Co., 148 U. S. 263, 13 Sup. Ct. 590. But a final décision whlch com- 
pletely détermines the rlghts, in the suit in which It is rendered, of some of 
the parties who are not claimed to be jointly liable with those against whom 
the suit Is retained, and a final décision which completely détermines a col- 
latéral matter distinct from the gênerai subject of litigation, and finally set- 
tles that controversy, Is subject to review in this court by appeal or wrlt of 
error." 

Withenbury v. U. S., 5 Wall. 819; Wmiams t. Morgan, 111 U. S. 
684, 4 Sup et. 638; Hill v. Eailroad Co., 140 U. S. 52, 11 Sup. Ct 
690; Central Trust Co. v. Marietta & N. G, Ey. Co., 2 U. S. App. 1, 
1 C. 0. A. 116, 48 Fed. 850; Grant v. Rallroad Co., 2 U. S. App. 182, 
1 C. C. A. 681, 50 Fed. 795; Forgay v. Conrad, 6 How. 201, 204; 
Bronson v. Railroad Co., 2 Black, 524, 529; Thomson v. Dear, 7 
ivvall. 342, 345; Trustées v. Greenough, 105 U. S. 527; Potter v. 
iBeal, 5 U, S. App. 49, 2 0. 0. A. 60, 50 Fed. 860, 

The issue between the plaiûtifl and the interpleader was a col- 
latéral issue, distinct from the subject of litigation between the 
plaintiff and the défendants. After the judgment in favor of the 
plaintiff and against the défendants had been rendered, the order 
dissolving the attachment upon the property finally determined 
Ithe only issue remaining between the plaintifl and the défendant» 
v.66F.no.l — 3 
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under the statutes of Arkansas in force in the Indian Territory 
(Mansf. Dig. c. 9, §§ 377, 394); and it is not improbable that this 
was the only material issue tbat ever arose between the plaintiff 
and the défendants, — the issue that determined whether the plain- 
tiff should hâve a lien upon any property by means of which he 
could hâve satisfaction of his debt. In our opinion, this was clear- 
ly a final décision, within the rule established in Standley v. Rob- 
erts, supra, and was subject to review in this court. The motion 
to dismiss the writ of error to review the order dissolving the at- 
tachment is denied. The judgment in favor of the interpleader 
and against the plaintiff, to the effect that the interpleader was 
the owner of the property, is clearly a final judgment on an issue 
squarely made by the pleadings between the plaintiff and the in- 
terpleader under the Arkansas statutes to which we hâve referred, 
and the motion to dismiss the writ of error to review that judg- 
ment must also be denied. 



FIRST NAT. BANK OF BURLINGAME v. HANOVER NAT. BANK OF 

NEW YORK. 

(Circuit Court of Appeals, Blghlh, Circuit February 20, 1895.) 

No. 433. 

Banking — Recbipt op Prockkds op Discount — Estoppbl. 

A New York bank, at the request of S., the président of a Kansas bank, 
discounted a note made by S. By direction of S., It placed the proceeds 
of the note to the crédit of the Kansas bank, and telegraphed S. that it 
had done so. On the receipt of the telegram, S. caused the proceeds of 
the note to be placed to his crédit in the Kansas banii, and used the same. 
ffeW, that thèse acts constituted no évidence that the Kansas bank re- 
talned or enjoyed the proceeds of the ^Iscount, so as to estop it to ques- 
tion the authority of Its otiicers to charge it wlth liability for the note. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Elijah Kobinson, for plaintiff in error. 
0. N. Sterry, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

8ANB0RN, Circuit Judge. The Hanover National Bank of New 
York, the défendant in error, brought an action in the court below, 
and, after a jury trial, recovered a judgment against the First Na- 
tional Bank of Burlingame, Kan., the plaintiff in error, for a balance 
alleged to be due it on account. The writ of error was sued out 
to reverse this judgment. At the trial there was but a single item 
of the account in controversy. That was $5,000, which the New 
York bank charged to the Kansas bank on December 24, 1890, 
on account of a promissory note for that amount made by one 
Sheldon, and discounted by the New York bank at his request 
Sheldon was the président of the Kansas bank, and the New York 
bank maintained that the Kansas bank had agreed to pay this note 
at maturity if Sheldon did not, and that it had authorized the charge 
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of thjs item to its account in that event. The Kansas bank denied 
that it had ever made any sucà agreement or given any sucli au- 
thority. There was confticting évidence upon this issue tliat it 
is unnecessary to recite. But the évidence was undisputed that 
the New York bank discounted this note on September 23, 1890; 
that by direction of Sheldon it placed the proceeds of it on its books 
to the crédit of the Kansas bank, and telegraphed to Sheldon to 
that effect on the same day, and that immediately upon the receipt 
of that telegram by Sheldon thèse proceeds were placed to his 
crédit in the Kansas bank, and were used by him. The court 
charged the jury: 

"If you flnd from the évidence that there was originally a defect of author- 
ity upon the part of thèse parties to this transaction, and if you further find 
that the défendant bank retained and enjoyed the proceeds of the transaction 
made by Sheldon, that wonld constitute acquiescence, as effectuai as the 
most formai ratification afterwards, and the défendant, if you find that to 
be the case, would be estopped from resisting the demand of the plaintifC hère. 
That is a matter for you to détermine from the testimony, for upon the ques- 
tion of authority the testimony is couflicting, and you must détermine It for 
yourselves." 

An exception was taken to this portion of the charge on the 
ground that there was no évidence tending to show that the défend- 
ant bank received and had the beneflt of the loan in controversy. 
We think this exception was well taken. We hâve stated the only 
évidence the record discloses on this subject, and from that it 
clearly appears that the Kansas bank was used by Sheldon as a mère 
conduit through which to pass the proceeds of the discount from 
the New York bank to himself. Just as soon as he learned that the 
New York bank had credited the Kansas bank with this money on 
its books, he caused it to be charged to the Kansas bank, and cred- 
ited to himself on the books of the latter, and he used if. The 
Kansas bank neither retained nor enjoyed the proceeds of this» 
discount, nor did it reçoive any interest, commission, or other bene- 
flt from the transaction. As there was no évidence that it retained 
or enjoyed the proceeds of this discount for the jury to consider. 
the instruction that such rétention and enjoyment might work an 
estoppel of the right of the bank to question the authority of its 
oiHcers to charge it with the liability in issue obviously tended to 
mislead the jury. An instruction which submits a material issue, 
that is settled by the uncontradicted évidence in the case, to a jury, 
as a disputed question of fact for them to détermine, is mislead- 
ing and erroneous. Smith v. U. S., 151 U. S, 50, 54, 14 Sup. Ct. 
2.S4. The judgment below is reversed, and the cause remanded, 
with instructions to grant a new trial. 



ST. LOUIS, I. M. & S. Rï. CO. v. PHILLIPS et al. 

(Circuit Court of Appeals, Eighth Circuit January 2, 1895.) 

No. 431. 

Appbal — Harmlbss Erbor — Unnecbssabt Party Plaintifp. 

A husband is not a necessary party to a suit for injuries sustained by 
his wife before marriage, where the state statute provided that (Mansf. 
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Dlg. Ark. § 4933) "every action must be prosecuted In the name of the 
party In interest," but hls joinder In the suit Is harmless error, and hls 
name can be stricken from the record even after appeal. 

2. Relbasb— Considération — Fraud. 

A rallroad company procured ^ release from an injured passenger In 
full settlement of ail claims (or personal injuries and loss of property upon 
the payment of a sum less In amount than the value of the property de- 
stroyed. fleW, In an action for damages, that the comi; properly refused 
to direct a verdict for the défendant, where there was évidence tending 
to show that the recelpt was procured by fraud, and that at the tlme 
It was slgned the plalntifC was incapable of transacting any important 
business or exercising an intelligent Judgment on any subject. 

3. CoNTRACTS — Validitt — Bffect op Inadbquacy op Considération.) 

Mère inadequacy of considération Is not sufflcient to establish fraud or 
mental Incapacity to enter into a valld contract, but it Is a circumstance 
which may be consldered in connection with the other facts in the case. 

4. Thial — Instructions— Opinion as to Weight op Evidence. 

In an action to recover damages for personal Injuries the judge charged 
that the testimony of the médical experts who were called to testify as to 
the probable duration of the plalntifï's Injuries was "entitled to great 
weight." EM, that no just exception could be taken to this remark, as 
it was a mère expression of the opinion of the judge as to the value of 
the évidence, and was not Imposed on the jury as an obligatory rule of 
law for their guidance. 
6. Appeal— Objections not Raised Below— Jubisoiction. 

In an action to recover damages for personal Injuries and loss of prop- 
erty, the complaint alleged that a recelpt in full settlement of aU claims 
had been procured from the plaintlff by fraud, and at a time when she 
was incapable of transacting any business. Beld, that the jurisdietion of 
the court in determining this issue, not havlng been challenged upon trial 
of the case (on the ground that the recelpt could only be avoided by a 
suit in equity), could not thereafter be challenged in the circuit court of 
appeals. Kailway Co. v. Harris, 63 Fed. 800, foïlowed. 

In Error to the Circuit Court of the United States for the East- 
ern Digtrict of Arkansas. 

George E. Dodge and B. S. Johnson flled brief for plaintifE in 
error. 
Oscar D. Scott flled brief for défendants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge. This was an action commenced in 
the circuit court of the United States for the Eastern district of 
Arkansas by James M. Phillips and Tampa S. Phillips, husband and 
wife, against the St. Louis, Iron Mountain & Southern Railway Com- 
pany, to recover damages for personal injuries and loss of money 
and Personal baggage, sustained by Mrs. Phillips while traveling as 
a passenger on the défendant'» road. At the time of the accident 
the plaintiff, Tampa S, Phillips, was a widow, and her name was 
then Tampa S. Griffl^h, but before this suit was brought she inter- 
married with her coplaintiff, James M. Phillips. The accident oc- 
curred at or near Hope, in Arkansas, on the morning of the Ist 
of March, 1893. The complaint allèges the accident was due to a 
defective track. The plaintifls, anticipating that the défendant 
would plead in bar of the action a receipt acknowledging satisfac- 
tion of the demand signed by Mrs. Phillips, averred that the receipt 
was obtained from her by fraud, and at a time when, by reason of 
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her injuries and the stimulants and opiates administered to lier, 
she "was in a frame of mind incapable of contracting." In addition 
to a gênerai déniai, the answer set up in bar of thé action the re- 
ceipt mentioned, wliich reads as follows: 

"Accounts Payable. 
"The Missouri Pacific Kailway Go., to Mrs. T. S. Griffith, Dr. 

Address Pilot Point, Texas. 
"1893. 

"In full settlement and satisfaction of ail claims and demaands against the 
St. L., Iron Mountain and Southern Ry., and the Missouri Pacific Railway 
Ce, leased, operated, and indépendant Unes of railway, for personal injuries 
received while a passenger of said companies was on pass. train 51, which 
was derailed, and I received scalp wound, and both hands badly bruised, and 
shoulder and neck wrenched and bruised, and grip, hat, and cloak lest, and 
ail Personal property, ail of which occurred near Hope, Ark., Mch. 1, '93. 
And I do hereby fully and forever release, discharge, and acquit said com- 
panies from any and ail claims of whatever kind or character I may hâve on 
account of or arising from said accident or injuries in considération of the sum 
of forty dollars, $40.00. 

"Keceived, Hope, Ark., March 1, 1893, of the Missouri Pacific Railway Com- 
pany, forty dollars, in full of the above account. 

"[Signed] T. S. Griffith." 

ïhere was a trial to a jury, and a verdict and judgment for the 
plaintiff, and the défendant sued out this virit of error. The fol- 
lowing is a brief summary of the leading facts which the plain- 
tiff's testimony tended to establish: When the train was running 
rapidly, the chair car in which Mrs. Phillips was riding was de- 
railed, and thrown over on its side. At the time of thé accident 
Mrs. Phillips was in the wash room, making her toilet. She was 
thrown across the room, and fell to the floor, and was rendered in- 
sensible by the violence of the shoclc. The water tank in the wash 
room upset, and poured its contents over her, and to this circum- 
stance she probably owes her life, for when the car tumed over it 
took fire and bumed up, and when she was revived by the water 
the room was full of smoke, and the flre was near enough to her to 
be felt. The side was now the top of the car, and her only means 
of escape was to break through the window on the top of the car, 
which, after repeated efforts, she succeeded in doing, when her cries 
for help were heard, and she was taken out. She was bruised and 
eut abont the head, face, and hands, and her wounds were bleeding. 
She was taken to a house in the town near where the accident oc- 
curred, where she was waited upon by physicians, who dressed her 
wounds, and administered the usual remédies to allay pain and 
nervousness. She remained at the house until evening, when she 
was taken to the station, and put on a car to résume her journey 
to Texas. She was in pain, and was suffering from nervous pros- 
tration, and was more or less under the influence of the stimulants 
and narcotics she had taken. A witness who saw her in the car 
at this time testifies as follows: "She looked to be pretty well 
used up. I noticed her on the train. She" had her head bandaged 
up, and both hands and arms bandaged up, and she looked to be 
kind of dazed or unconcerned about anything; seemed as though 
she was suflering, and she did say she was suffering;" and the same 
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•witness says that lie saw her the next moming, and "lier face was 
discolored on one side, very much swoUen, and looked inflamed, and 
one eye closed." She had two hand satchels, wMch, with their 
contents, valued at $70, were burned, and her money, amounting to 
|27, and her railroad ticket, shared the same fate. After she was 
put on the car in the evening to résume her journey, the door of 
that car was locked, and she was then approached by two or three 
of the défendant'» agents, and what then took place is thus told by 
her in answer to questions propounded by the défendant: 

"Q. When thèse gentlemen called on you to présent thls matter that you 
hâve signed [the receipt], dld you read It? A. Not a thing. He spoke to 
me, as well as I remember, In thls way. He says, 'You hâve lost your bag- 
gage; you hâve lost your money,' and I told him that I had, and he talked 
about It, and he puUed out thls money and told me to sign my name; that 
I had recel ved the amount of $40.00. Q. Did he read this over to you? 
A. No, sir; he dldn't read anythlng to me at ail. Q. Did you read It 
yourself ? A. No, sir, not a thing. I would not hâve no more known tliat I 
signed to a blank than I did to that. If that Is It. Q. Dldn't you know you 
VFere slgning a receipt for that money? A. Yes, sir. I knew I was signing 
a receipt for the money, and It was very kind to give me something to go 
home on. Q. Was there anything sald about that money being given to 
you to go home on? A. Nothlng, only they said, 'You hâve no money to 
go on,' and I said, 'No,' and they Insisted that I stay over, but I got a 
telegraim that Iny father was very sick, and ail I cared for was to get home. 
He was very 111, and my eare was to get home, and I thought they were helping 
me home. Q. What was your condition, if you can descrlbe It, there at the 
time,— mental condition? A. I do not know, sir. I couldn't tell you how I 
felt, but I was easy, Indolent; I dldn't care; was indiffèrent, just so I could 
get home; and I dldn't seem to hardly be conscious of things around me." 

The first error assigned is that the husband of Mrs. Phillips was an 
improper party to the action. It is undoubtedly true that under the 
Arkansas Code the husband of Mrs. Phillips was an unnecessary 
party to the suit. His name might hâve been stricken out of the 
complaint at any time, and can be stricken out of the record now, but 
its présence is not injurions to the défendant, and is a harmless error. 

The court rightfuUy refused to give a peremptory instruction to 
the jury to fl.nd a verdict for the défendant. There was évidence 
tending to show that Mrs. Phillips' signature to the receipt was pro- 
cured by fraud, and that at the time she signed it she was in a state 
of mind that rendered her incapable of transacting any important 
business, or f orming or exercising a deliberate or intelligent judgmen t 
on any subject. There was a serious conflict in the évidence on 
thèse issues, but it was the province of the jury to say whether, and 
how far, the évidence was to be believed. When, by giving crédit 
to the plaintiff's évidence, and discrediting that of the défendant, 
the plaintiff's case is made out, the court cannot withdraw the case 
from the considération of the jury. It is the province of the jury to 
pass upon the veracity of witnesses, and, when there is a conflict, 
to détermine whom they will believe. Railroad Co. v. Teeter, 11 
G. G. A. 332, 63 Fed. 527; Eallway Go. v. Sharp, 11 G. G. A. 337, 63 
Fed. 532, and cases therfe cited. 

ïhe money and property of the plaintifE which was actually burned 
up exceeded in value more than double the sum paid to her by the 
defendant's agents, saying nothing of the personal injuries she sus- 
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tained, which were serious, and some of them probably permanent. 
While it is true that mère inadequacy of considération is not suAB- 
cient to establish fraud or mental incapacity to enter into a valid 
contract, it is a circumstance whicli may be considered in connection 
with tlie other facts in the case. The weight to be given to it dé- 
pends very largely on the degree of the inadequacy of considération. 
The want of considération may be so gross as to go a great way to- 
wards proving f raud or want of sufflcient intelligence to make a con- 
tract. In Bélier v. Jones, 22 Ark. 92, 99, the court say : 

"No évidence was introduced by Jones so effective, none eould be introduced 
more convincing, to show mental dérangement or want of natural sensé, 
as hls agreement whlch is charged by hlm and admitted by Bélier to hâve 
been made." 

And when it is shown that one has a weak understanding, or from 
any cause is in a mental condition which renders him liable to impo- 
sition, his contract will be held voidable if the nature of the act or 
contract justifies the conclusion that the party has not exercised a 
deliberate judgment, but has been imposed upon, circumvented, or 
overcome by cunning, artifice, or undue influence. 1 Story, Eq. Jur. 
§ 238. It is impossible to define with exactness the degree of 
mental weakness or unsoundness of mind that renders a party in- 
capable of entering into a contract, and this case does not require 
any extensive discussion of the subject. Against the conséquence 
of mistaken judgment or mère imprudence and folly on the part of 
one making a contract, the law will not relieve. Probably as good 
a statement of the gênerai rule as the books contain is found in 
Kelley's Hoirs v. McGuire, 15 Ark. 555, 603, where the court say : 

"If a person, although not positively non campos or Insane, Is yet of such 
great weakness of mind as to be unable to gnard himself against imposi- 
tion, or to resist importunity or undue influence, a contract made by him 
under such circumstances wiU be set aside." 

Vide Kilgore v. Cross, 1 McOrary, 144, 1 Fed. 578, and cases there 
cited. 

No just exceptions can be taken to the charge of the court submit- 
ting thèse issues to the jury, and upon the évidence in the record 
we cannot disturb their verdict. Exceptions were taken to the re- 
mark of the judge that the testimony of the médical experts who 
were called to testify as to the probable duration of the plaintiiï's 
injuries was "entitled to great weight." Widely différent views are 
entertained as to the value of such évidence. The remark excepted 
to was a mère expression of the trial judge's opinion of its value, 
and was not imposed on the jury as an obligatory rule of law for 
their guidance. On the contrary, in the same connection the jury 
were told : 

"But at last you are not compelled to take it as true, if you believe that 
it is improper, and if you believe that it is untrue. You, as Jurors, are to 
Ti'eigh that testimony also as you weigh other testimony. * * » You are 
the sole judges of the testimony as to the whole case, and of the crédit to 
be given to the testimony of any or ail of the witnesses. * * • In regard 
to the peumanency of the injmT, the court will say to you that you should 
be careful in estimating that. * * * You are not to speculate upon that, 
but to be governed by the testimony in the case, and ail the testimony in 
the case." 
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It is urged that the plaintifE cannot, in this action, avoid the re- 
ceipt on the grounds relied upon, but that it can only be avoided by 
a Mil in equity for that purpose. The complaint anticipated the 
défense based on the receipt, and alleged that it was procured from 
the plaintifl by fraud, and at a time wben she was incapable of trans- 
actiûg any business. The défendant took issue on this allégation. 
The jurisdiction of the court to détermine this issue was not chal- 
lenged in the trial court, and cannot, therefore, be raised in this 
court We hâve recently had occasion to consider this question 
(Railway Co. v. Harris, 63 Fed. SOO), and content ourselves with re- 
ferring to what was there said without repeating it hère. We are 
not to be understood as intimating that, if the défendant had inter- 
posed a timely objection to the jurisdiction of the lower court to try 
this issue, the objection would hâve been of any avail. 

Finding no error in the record, the judgment of the circuit court is 
affirmed. 



BERGMAN et al. v. BLY. 

(Circuit Court of Appeals, Eighth Ch-cuit. January 2, 1895.) 

No. 467. 

1. Limitation of Actions — Paymbnt on Note et One of Two Joint Makbhs. 

Payment made on a joint and several promissory note, executed and 
payable in Wyoming, by one of the two makers tbereof, does not operate 
to prevent the runnlng of the statute of limitations of that state as t» 
tbe otber maker. Cowbick v. Shingle (Wyo.) 37 Pac. 689, followed. 

2. Fedbral Coukts — Construction of State Statutes. 

The construction placed upon a state statute by tbe suprême court of 
the state is obligatory on the fédéral courts, such construction being, in 
effect, a part of the text of tbe statute itself. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

This was an action by Damon Gaylord Bly against Isaac Bergman 
and Colin Hunter on a promissory note. The court diiected a ver- 
dict for plaintifE. Défendants now bring error. 

A. C. Campbell (R. W. Breckons, on the brief), for plaintiffs in 
error. 
T. P. Burke (Charles H. Potter, on the brief), for défendant in error. 

Before GALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought in the cir- 
cuit court of the United States for the district of Wyoming, by 
Damon Gaylord Bly, the défendant in error, against Isaac Bergman 
and Colin Hunter, to recover the contents of a promissory note, 
of which the f oUowing is a copy : 
"$5830.00. Cbeyenne, Wyoming, October lOth, 1886. 

"Twelve months after date, for value received, we jointly and severally 
promise to pay to the order of Angeline Bly flfty-eight hundred and thirty 
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00-100 dollars at the banklng house of Morton E. Post & Co., with Interest 
at one per cent, per month from date until pald, Interest payable semiannu- 
ally. 
"Due Oct 10-13, 1886, Isaac Bergman. 

"Colin Hunter." 

The défendants answered separately. The only issue raised by 
the défendant Bergman's answer was that the interest on the note 
had been pald up to July 1, 1891, instead of January 1, 1891, as 
claimed by the plaintiff. The défendant Hunter alleged in his 
answer that he signed the note as surety for Bergman, and, among 
other défenses, pleaded the statute of limitations as f ollows : 

"(1) Défendant allèges that no payment bas been made upon said note by 
him, or with his knowledge or consent, at any tlme since the same was exe- 
cuted and delivered, and that the period of flve years has elapsed since the 
said note became, by Its terms, due and payable." 

The sections of the statute of limitations of Wyoming upon which 
this plea rests read as f ollows : 

"Sec. 2368. Civil actions, other than for the recovery of real property, can 
only be brought within the f oUowing periods, after the cause of action accrues. 

"Sec. 2869. Within five years an action upon a specialty or any agreement, 
contract or promise in writlng." • • • 

"Sec. 2381. When payment has been made upon any demand founded on 
contract or a written acknowledgment thereof, or promise to pay the same 
has been made and signed by the party to be charged, an action may be 
brought thereon within the time herein limited, after such payment, acknowl- 
edgment or promise." 

The circuit court directed the jury to return a verdict for the plain- 
tiff against both défendants for the amount of the note and interest 
thereon from January 1, 1891. Upon a considération of the évidence, 
we are satisfled that this instruction, so far as relates to the défend- 
ant Bergman, was right The only question in the case requiring 
serions considération arises on the défendant Hunter's plea of the 
statute of limitations. The interest on the note was paid up to 
January 1, 1891, by Bergman, the principal in the note, and under 
the Wyoming statute, this payment of interest confessedly precluded 
the bar of the statute of limitations from attaching in Bergman's 
favor. Did such payment hâve a like efifect as to the défendant 
Hunter? The circuit court held that it did, and this ruling is as- 
signed for error. 

The question for décision is this: Does a payment made on a 
joint and several promissory note, executed and payable in Wyoming, 
by one of the two makers thereof, operate to prevent the running 
of the statute of limitations of that state as to the other maker? 
The suprême court of that state has recently answered this question 
in the négative in a well-considered opinion, reviewing many of the 
cases on this subject. Cowhick v. Shingle (Wyo.) 37 Pac. 689. The 
court rests its décision upon its construction of the statute of limita- 
tions of the state, as well as upon the gênerai rule of law. Counsel 
hâve with eommendable diligence coUected and cited to the court, 
and discussed at much length, the numerous décisions on both sides 
of this vexed question. Courts in this country and in England 
hâve discussed it pro and con so long and so often that there remains 
nothing new to be said on the subject. It would be an affectation of 
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learning, and serve no useful purpose, to repeat the reasoning on the 
question, or review the conflicting décisions.^ We content ourselves 
with remarking that the décision of the suprême court of Wyoming, 
holding that the paj-ment made on a promissory note by one of two 
malvers jointly and severally liable thereon, does not suspend the 
running of the statute in favor of the other maker, be he principal 
or surety, is probably in harmony with the weight of authority in 
this country to-day, and it undoubtedly expresses the law as estab- 
lished, either by judicial décision or statute, in a large majority of 
the States of the Union. It is stated by the suprême court of 
Wyoming in the opinion referred to that — 

"At the time of the organizatlon of the territory of Wyoming, in 1868, the 
rule that one joint debtor was aftected by the partial payment of his codebtor 
in such way as to deprive him (the former) of the benefit of the statute pre- 
vailed in only a few of the states pf the Union, to wit, Connecticut, New Jer- 
sey, Rhode Island, Delaware, Georgia, Oregon, North Caroiina, Missouri, and 
perhaps, at that date, Minnesota and one or two other states. In ail the 
other states, and in Bngland as well, the rule had been entirely overthrown, 
either by Judicial décision or by législative enactment" 

And in a late case in Rhode Island (Institution v. Ballou, 16 R. I. 
351, 16 Atl. 144) the court, after reviewing the cases in that state 

1 NOTE. Counsel for plalntiff in error cited and relied on the foUowing 
cases: Bell v. Morrison, 1 Pet. 352; Levy v. Cadet, 17 Serg. & R. 126; Walker 
V. Duberry, 1 A. K. Marsh. 189; Diclîerson v. Turner, 12 Ind. 230; Steele v. 
Souder, 20 Kan. 39 (the opinion was by Judge, now Mr. Justice, Brewer); 
Glick V. Crist, 37 Ohio St 388; Arbuclile v. Templeton (Vt.) 25 Atl. 1095; 
Davis V. Mann, 43 111. App. 301; McMullen v. Rafïerty, 89 N. Y. 456; Lit- 
tlefleld V. Littlefield, 91 N. Y. 203; Littlefleld v. Dingwell (Mich.) 39 N. W. 38; 
In re Sander's Estate (Surr.) 24 N. Y. Supp. 317; Hance v. Hair, 25 Ohio St. 
349; M.irienthal v. Mosler, 16 Ohio St. 560; Bank v. Sullivan, 6 N. H. 124; 
Ooleman v. Fobes, 22 Pa. St 156; Kallenbach v. Dickinson, 100 111. 427; 
Van Keuren v. Parmalee, 2 N. Y. 523; Shoemaker v. Benedict, 11 N. 
Y. 176; Lowther v. Chappell, 8 Ala. 353; Myatts v. Bell, 41 Ala. 222; Tate 
v. Cléments, 16 Fia. 339; Bush v. Stowell, 71 Pa. St 208; Steele v. Jennings, 
1 McMul. 297; Walters v. Kraft, 23 S. C. 578; Belote v. Wynne, 7 Yerg. 534; 
Muse V. Donelson, 2 Humph. 166; Schindel v. Gates, 46 Md. 604; Willoughby 
V. Irish, 35 Minn. 63, 27 N. W. 379; Mayberry v. Willoughby, 5 Neb. 368. 

Counsel for défendant in error cited and relied on the following cases: 
Whitcomb v. Whiting, 2 Doug. 652; Cross v. Allen, 141 U. S. 528, 12 Sup. Ct. 
67; AUen v. O'Donald, 28 Fed. 346; ParUow v. Singer, 2 Or. 307; Burleigh 
V. Stott, 8 Barn. & C. 36; Perham v. Raynal, 2 Blng. 306; Wyatt v. Hod- 
son, 8 Bing. 309; Sigourney v. Drury, 14 Pick. 387; Oox v. Bailey, Ga. 467; 
BUicott V. Nichols, 7 Gill. 85; Schindel v. Gates, 46 Md. 604; Burgoon v. 
Bixler, 55 Md. 384; Lord v. Shaler, 3 Conn. 131; Bound v. Lathrop, 4 Conn. 
336; Caldwell v. Sigourney, 19 Conn. 37; BisseU v. Adams, 35 Conn. 299; 
Beardsly v. Hall, 36 Conn. 270; Merritt v. Day, 38 N. J. Law, 32; Turner v. 
Ross, 1 R. I. 88; Perkins v. Barstow, 6 R. I. 505; Institution v. Ballou, 16 R. 
I. 351, 16 Atl. 144; Green v. Collège, 83 N. O. 449; Moore v. Goodwin, 109 
N. C. 218, 13 S. B. 772; Bank v. Harris, 96 N. O. 119, 1 S. B. 459; Moore v. 
Beaman, 111 N. C. 328, 16 S. E. 177; Goudy v. Gillam, 6 Rieh. Law, 28; Dins- 
more v. Dinsmore, 21 Me. 433; Quimby v. Putnum, 28 Me. 423; Joslyn v. 
Smith, 13 Vt. 353; Bank v. Cotton (Wis.) 9 N. W. 926; Bank v. Hartfleld, 5 
Ark. 551; Biscoe v. Jenkins, 10 Ark. 108; Campbell v. Floyd, 153 Pa. St. 84, 
25 AtL 1033; Craig v. Calloway County Court, 12 Mo. 95; Harris v. Odeal, 
39 Mo. App. 270; McClurg v. Howard, 45 Mo. 365; Koslowski v. Yesler, 2 
Wash. T. 407, 8 Pac. 493; Brandt Sur. (Ed. 1876) § 120; 2 Pars. Notes & B. 
(Bi 1865) 657, 658; Ang. Lim. (Ed. 1876) §§ 240, 248; 24 Am. & Eng. Bnc. 
Law, p. 772, note. 
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wLich hold that the payment by one of two or more joint debtors 
opérâtes to prevent the running of a statute as to ail, say : 

"The cases are doubtless at varlance with the rule now generally prevailing 
in the United States, but In many of the states their présent rule has been 
establlshed by statute, and In some of them after contrary décisions had been 
made by the courts." 

And in Wood, Lim. pp. 608, 609, the author, referring to the doc- 
trine of Whitcomb t. Whiting, 2 Doug. 652, says: 

"The judgment of the profession, as well as of the people generally, as to 
the wlsdom of the doctrine, is best evlnced by the clrcumstance that it has 
been nearly obliterated by législative and judlcial action." 

We think the construction placed npon the Wyoming statute by 
the suprême court of the state a sound one, but we prefer to rest our 
décision upon the proposition that, in the présent state of tlie au- 
thorities upon this question, it is obligatory upon this court to give 
effect to the statute of Wyoming as constnied and expounded by the 
suprême court of that state. The général rule is that the laws of 
the several states shall be regarded as rules of décision in the courts 
of the United States in cases to which tliey apply. The judiciary 
act requires this, and it would be the îavv independently of that 
enactment. Under this rule, the first question which confronts a 
fédéral appellate court is, what is the local law applicable to the 
case? The local law which furnishes the rule of décision may con- 
sist of a statute, or of the décisions of its suprême court, or of both. 
The construction placed upon a state statute by the suprême court of 
the state is obligatory on the fédéral courts. The judicial inter- 
prétation of a statute becomes, in effect, a part of the text of the 
statute itself. It does not matter how like statutes in other states 
hâve been construed. The construction of the statute by the 
suprême court of the state from which the case comes is the law of 
that state, and furnishes the rule of décision. It not infrequently 
occurs that the same statute is dilïerently interpreted, or the same 
question differently decided, by the suprême courts of différent 
states. "When that is the case, the fédéral appellate court gives 
effect to the local law of the state applicable to the case. It does 
not attempt to reconcile the conflicting décisions of the state courts, 
or to adopt a rule of décision différent from that established by the 
suprême court of the state from which the case comes. It contents 
itself with giving effect to the local law. There are some qualifica- 
tions and exceptions to thèse gênerai rules, but they are founded on 
spécial facts and circumstances which hâve no existence in this case. 
The décision of the suprême court of Wyoming which we are con- 
sidering antagonizes no well-settled doctrine in the law, changes 
no former rule of décision in the state, deprives no one of vested 
rights, and does not discriminate against nonresidents. On the 
contrary, it is well supported by reason and authority, and is in har- 
mony with the law in most of the states of the Union. In the case 
of Cross T. Allen, 141 U. S. 528, 12 Sup. Ct. 67, the court did no more 
than apply the rule of the local law. The court held that a payment 
by one of two joint obligors prevented the running of the statute of 
limitations as to the other, in the state of Oregon, upon the ground 
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"that the statute of limitations of the state neTer operated as a bar 
to tàe enforcement of the original demands against both the prin- 
cipal and the surety." 

If the peremptory instruction of the court to the jury to return a 
verdict for the plaintiff against the défendant Hunter is based on the 
idea that the payments made upon the note were made by him or by 
his authorized agent, — as they must hâve been to remove the bar of 
the statute as to him, — it is sufflcient to say that there was no évi- 
dence to warrant that conclusion. It is quite obvions, however, that 
that was notthe grounâ of the instruction, but that the circuit court 
took the View that the payment made on the note by Bergman had 
the effect to keep it alive as to his surety, Hunter. It is due to the 
court below to say that when this case was tried in the circuit court 
the case of Cowhick v. Shingle, supra, had not been decided by the 
suprême court of Wyoming. The judgment of the circuit court 
against the plaintiiï in error Bergman is aflfirmed, and the judgment 
against the plaintiff in error Hunter is reversed, and the cause, as to 
him, is remanded, with directions to grant a new trial. 



PIERCB V. UNION PAC. RY. CO. 
(Carcult Court of Appeals, Eighth Circuit February 20, 1895.) 

No. 479. 

ChABITIES— HOSPITAL FOB RAILHOAD EMPLOYES— LiABILITT POB NeQLIGBNCE— 

Railwat Go. v. Artist, 9 C. C. A 14, 60 Fbd. 365, Followed. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

This was an action by H. C. Pierce, administrator of Ralph H. 
Pierce, against the Union Pacific Kailway Company, to recover the 
amount of damages which it is claimed the estate suft'ered because 
of his death. The facts of the case are stated as follows in the brief 
for défendant in error: 

Ralph H. Pierce, the plalntifE's Intestate, on the 15th day of January, 1891, 
left the defendant's hospital at Ogden, Utah, and nothing was known of or 
could 1)8 ascertalned about Mm until some few weeks afterwards, when his 
body was found In the Weber river. The distinct charge of négligence made 
against the défendant, and complained of by the plaintiff, is that the défend- 
ant, through Its agents, servants, and employés, and those in charge and 
control of Its hospital at Ogden, pénnitted said Ralph H. Pierce, while tem- 
porarily insane, to wander away from its said hospital, and that, while thus 
mentally unsound, he fell into the Weber river, and was drowned. 

The case was tried bef ore Judge Shiras and a jury, at Des Moines, 
lowa, At the close of ail the testimony in the case, the défendant 
filed a motion for a verdict, and the motion was sustained. A ver- 
dict was directed for the défendant, and judgment rendered thereon 
for défendant, and against plaintiff for the costs of the suit; and 
this writ of error was sued out to reverse that judgment. 

Charles A. Clark, for plaintiff in error. 

John H. Baldwin filed brief for défendant in error. 

■Bef ore CALDWELL, SA^^ORN, and THAYER, Circuit Judges. 
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SANBOEN, Circuit Judge. The facts in this case are the same 
in ail essential particulars as were those in the case of Railway Co. 
V. Artist, 9 C. C. A. 14, 60 Fed. 3G5; and the judgment below is 
aflûrmed, with costs, on the authority of that case. 



Ex parte SCOTT et al 

(Circuit Court, E. D. Virginia. March 4, 1895.) 

Olbomaegarine — Prohibition oï' Sale bt State-— Intbrstatk Commerce. 
Act Va. March 1, 1892 (Acts 1891-92, p. 840), entiUed "An act to pre- 
vent tlie adultération of butter and cheese, and the sale of the same, 
and préserve the public health," but in fact and substance prohibiting 
the sale of oleomargarine, Is not a health law, but an interférence with 
Interstate commerce, and for that reason unconstitutlonaL 

G. A. J. Scott and William McLean were committed for violation 
of the Virginia oleomargarine law, and each flled a pétition for the 
writ of habeas corpus in this court. 

Sam W. Small, for petitioners. 
William H. White, for défendants. 

HUGHES, District Judge. The petitioners are under arrest for 
trading in an article of commerce brought from another state. 
Their business would go to ruin if they were required to await ail the 
proceedings in the state courts incident to appeal, and to reaching 
a final adjudication of their rights in the state court of final resort. 
This fact makes thèse cases cases of emergency, demanding immédi- 
ate action by this court. It was in this view that I directed thèse 
writs of habeas corpus to be issued. The facts agreed between the 
prosecutlng ofifîcers of the state and the petitioners are as foUows: 

"The accused (Scott) was at the time of his arrest engaged in Norfolk. 
Virginia, in the business of a Wholesale dealer in oleomargarine, under and 
In compliance with the laws of the United States regulating the sale of 
that article. At the time of the arrest of the accused, he had in his posses- 
sion for sale, and was selltng, in the original, unbroken, and imported 
package, the article known as 'oleomargarine.' The packages contalning the 
same were distinctly stamped with the word 'oleomargarine' Jn plain. Roman 
letters, not less than half an inch square. The sald article was manu- 
factured by Swift & Co., in the state of Illinois, and shipped by them from 
that state to the accused, at Norfolk, Virginia. Oleomargarine is nowhere 
manufactured in the state of Virginia, but Is largely manufactured else- 
where, and enters extenslvely Into the trade and commerce of this and other 
States of the Union. The printed copy of the régulations conceming oleomar- 
garine under the internai revenue laws of the United States may be used as 
évidence in this case." 

The question in thèse cases was before me, in the case of Ex 
jparte Eebman, five years ago. 41 Fed. 867. There the state of 
Virginia had passed a law, which, stripped of its verbiage, was, in 
essence and purpose, a law forbidding the sale in this state of 
méats from animais slaughtered in other states. This law was held 
by me to be obnoxious to the provision of the national constitu- 
tion giving to congress the exclusive power of regulating commerce 
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between the states. A dealer, in Norfolk, in canned and prepared 
méats, had been arrested, tried, and imprisoned for violations of this 
méat law of the state. XJpon a writ of habeas corpus, and after 
a full hearing, I released Rebman. The case was appealed to the 
suprême court of the United States, and was there accorded a 
privileged hearing. Whereupon that court unanimously afBrmed 
the décision hère. Brimmer v. Rebman, 138 U. S. 78, 11 Sup. Ct. 
213. In that case I said : 

"Section 8 of article 1 of the constitution gives congress exclusive power. 
to regulate commerce among the several states; and, when congress re- 
frains from exercising tliat power in relation to any subject, commerce is 
free, and cannot be interfered with by the states. It was so held in Brown 
Y. Houston, 114 U. S. 631, 5 Sup. Ct. 1091. In quite a number of subsé- 
quent cases the suprême court has held the same doctrine, In applying it 
to a constantly varying condition of facts." 

Mr. Justice Bradley, sitting in circuit court, truly and aptly said m 
Stockton V. Bailroad Co., 32 Fed. 17: 

"The power of congress is suprême over the whole subject of Interstate 
commerce, unimpeded and unembarrassed by state lines or state laws. On 
this matter. the counti'y is one, and the work to be accomplished is national; 
and state Jealousies, state préjudices, and state interests do not require to 
be consulteU. In matters of foreign and Interstate commerce, there are 
no states." 

I went on, in the Rebman Case, to say as follows (but I shall now 
use the word "health," instead of "inspection," whenever the lat- 
ter occurred): 

"It Is undeniable that a state of this Union, like other self-goyerning states. 
has the power to enact health laws for the public safety. It has as clear 
a right to ' this power as it has to existence. It may enact and enf orce 
health laws adapted to secure the public safety, eveu though they trench 
upon, and more or less obstruct, the freeddm of trade between the states. 
It is equally ti'ue, however, that health laws, to be within the sovereign 
prérogative of the state, and to stand superior to the cardinal provisions of 
the national constitution, mUst be essentially- and really such, in character, 
purpose, and opération. To call a law a health law does not make it one, 
compétent to override any tenet of constitutibnnl law. It must be a health 
law In spirit and in truth. It must be a reasonable law, properly devised 
for preventing the evil at which it is aimed; so devised as to no more than 
effectuate that purpose, and as not to subserve other objects not essential 
to thfe public safety. When health laws are abused for the latter ends, and 
thereby afCect trade between the states obstruetively or injurlously, it is 
compétent for tlie national courts— it is declared to be our solemn duty— to 
pronounce them invalid, and to forbid their enforcement. And so it seems to 
me that the question at bar Is resolved into the inqulry, whether or not 
the méat law of Virginia is reasonable and necessary, is directed against 
a dangerous evil, has an eye single to the prévention of that evil, and pro- 
vides for its prévention in a manner less injurions to the constitutional 
rights of the citizens of our slster states than any other that could be 
devised." 

In my construction of the Virginia raeat act, I held that the nég- 
ative of the propositions just stated was true of it, and held it, 
therefore, to be an invalid law, as against the products of sister 
states. I therefore released the petitioner, who had been impris- 
oned under that law. When the case was before the suprême 
court of the United States, that court, in aiïirming the judgment 
of this court, said of the Virginia méat law: 
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"We are of opinion that the statute of Virginia, although avowedly en- 
acted to protect Its people agalnst the sale of unwholesome méats, bas no 
real or substantlal relation to such an object, but, by its necessary opération, 
Is a régulation of commerce, beyond the power of a state to establish." 

The Rebman Case is on ail fours with the two now under con- 
sidération. On March 1, 1892, the gênerai assembly of Virginia en- 
acted a law whose title declared it to be "An act to prevent the 
adultération of butter and cheese, and the sale of the same, and 
préserve the publie health." ^ 

Under this title the act went on to forbid the manufacture and 
sale of any compound made of substances other than such as are pro- 
duced from cows' milk, and of any compound made of such other 
substances as were imitations or semblances of the products of 
cows' milk, and from coloring such other substances so as to make 
them similar to butter or cheese. Indeed, the Tery tenus of the 
provisions of the act excluded the idea of the adultération of butter 
and cheese. They referred exclusively to compounds of things 
other than butter and cheese. As oleomargarine is not composed 
in any ingrédient of butter or cheese, it can be in no contingency or 
possibility an adultération of thèse products of the cow. And 
so this act of Virginia, purporting to be an act to prevent the adul- 
tération of butter and cheese, was no more nor less than an act to 
forbid the manufacture and sale of oleomargarine in the state. As 

1 Acts G:'n. Assem. Va. 1891-92, p. 840: 

An act to prevent the adultération of butter and cheese and the sale of the 
same, and préserve the public health. 

1. Be it enacted by the gênerai assembly of Virginia, that no person shall 
manufacture ont of any oleaginous substance or substances, or any compound 
of the saane other than that produced from unadulterated millî or of cream 
from the same, any article designed to take the place of butter or cheese 
produced from pure unadulterated milk or cream of the same, or shall sell 
or offer for sale the same as an article of food. This provision shall not apply 
to pure skim milk cheese made from pure skim milk. Whoever violâtes 
the provisions of this section shall be guilty of a misdemeanor, and be pun- 
ished by a fine of not less than flfty nor more than one hundred doUars for 
the flrst ofifence, and for eaeh subséquent offence shaU be punished by a 
fine of not less than one hundred dollars nor more than five hundred doUars. 

2. That no person, by himself or his agents or servants, shall render or 
manufacture ont of any animal fat or animal or vegetable oils not produced 
from unadulterated milk or cream from the same, any article in imitation or 
semblance of natural butter or cheese produced from pure, unadulterated milk 
or cream of the same, nor mix, compound with, or add to milk, cream or but- 
ter any aclds or other deleterious substances or any animal fat or animal 
oils not produced from mUk or cream so as to produce any article or sub- 
stance or any Buman food in Imitation or semblance of natural butter or 
cheese, nor sell, keep for sale, or offer for sale any article, substance or com- 
pound, made, manufactured, or produced in violation of the provisions of 
this section, whether such article, substance or compound shall be made or 
produced in this state or elsewhere. Whoever violâtes the provisions of this 
section shall be guilty of a misdemeanor, and be punished by a fine of not 
less than fifty nor more than one hundred dollars for the first offence, and 
for each subséquent offence shall be punished by a fine of not less than one 
hundred dollars nor more than two hundred and flfty dollars. Nothlng In 
this section shall impair the provisions of the first section of this act. 

3. That no person shall manufacture, mix, or compound with or add to 
natural milk, cream or butter any animal fats or animal or vegetable oils. 
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to the manufacture of oleomargarine, the law was without the nec- 
essary raison d'être. Noue was manufactured in the state; none 
has beenor is manufactured liere; and, if the manufacture of it is 
an evll, it is one that did not exist, and as to wMch tlie act ia 
brutum fulmen. 8tripped of its verbiage, and of its useless inhibi- 
tion of a nonexistent manufacture, the law is nothing more nor less 
than a prohibition of the sale in Virginia of oleomargarine im- 
ported from one of our sister states. It is in palpable conflict with 
the national constitution. It is a fact of common knowledge that 
oleomargarine bas been subjected to the severest scientific scrutiny, 
and has been adopted by every leading govemment in Europe, as 
well as America, for use by their armies and navies. Though 
not originally invented by us, it is a gift of American enter- 
prise and progressive invention to the world. It has become 
one of the conspicuous articles of interstate commerce, and fur- 
nishes a large income to the gênerai government annually. Its 
Chemical properties and préparation are such that it is adopted 
for the use of the armies and navies of the great nations as more 
désirable and safe than to run the risk of rancid butters and ani- 
mated cheeses. It is entering rapidly into domestic use, and the 
trade in oleomargarine has become large and important. The at- 
tention of the national government has been attracted to it as a 

nor shall he make or manufacture any oleaginous substance not produced 
from milk or creaim, witli the Intont to sell the same for butter or eheese 
made from unadulterated milk or cream, or hâve the same In his posses- 
sion, or offer the same for sale with such intent; nor shall any article, sub- 
stance or compound so made or produced be sold, intentionally or other- 
wise, as and for butter or eheese the product of the dairy; no person shall 
coat, powder, or color with annotto or any colorlng matter whatever, but- 
terine or oleomargarine or any compound of the same, or any product or 
manufacture made in whole or in part from animal fats or animal or vegeta- 
ble oils not produced from unadulterated milk or cream, whereby the said 
produet, manufacture or compound shall resemble butter or eheese the product 
of the dairy, or shall hâve the same in his possession with the intent to sell 
the same, or shall sell or ofCer the same for sale. Whoever violâtes any of 
the provisions of thls section shall be guilty of a mlsdemeanor, and be pun- 
ished by a fine of not less than flfty nor more than one hundred dollars 
for the flrst oft'ence, and shall be punished by a fine of not less than one 
hundred dollars nor more than two hundred and fifty dollars for each sub- 
séquent offence. This section shall not be construed to impair or afCect the 
prohibition of sections one and two of this act. 

4. That no keeper or proprietor of any bakery, hôtel, tavern. boarding house, 
restaurant, saloon, lunch-counter or place of public entertalniment, or any 
person having charge thereof or emiDloyed thereat, shall keep, use or serve 
therein, either as food for their guests, boarders, patrons or customers, or 
for cooking purposes, any article made in violation of the provisions of 
sections one, two and three of this act. Whoever violâtes the provisions of 
this section shall be guilty of a mlsdemeanor and punished by a fine of not 
less than fifty nor more than one hundred dollars for each offence. 

5. That the authority to impose such fines, with costs, as are enumerated 
in sections one, two, three and four of this act shall vest In the same court 
that exercises jurlsdiction of other crlminal cases. 

6. That ail acts or parts of acts, so far as they conflict with the pro- 
visions of this act, are hereby repealed. 

7. This act shall be in force from its passage. 
Approved March Ist, 1892. 
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source of revenue. Its manufacture and sale hâve been made 
the subject of careful régulation by congress, and the national reve- 
nue derived from it is considérable. Manufacturers pay a tax of 
$600 per annum; wholesale dealers, $480; and retail dealers, $48. 
Thèse petitioners had paid tiiese taxes to the United States, which 
were heavy, and were doing business under the imprimatur of the 
national government; and it was for doing that business that they 
were arrested, tried, and jailed in this city of Norfolk. State lég- 
islation against it is therefore regarded as invidious by the national 
authorities, and the right of dealing in it will not be allowed by them 
to be capriciously overthrown. Provincial préjudice against this 
now staple article of commerce is natural, but a city of the size and 
prospects of Norfolk as a world's entrepôt ought not to be fore- 
most in manifesting such a préjudice. My recollection is that there 
were no prosecutions under the méat act anywhere in the state, 
except in Norfolk. I regret that it has been necessary to bring 
such cases as those at bar before me. I regret that the necessity 
for doing so has arisen in Norfolk; the criminal court of Richmond 
having refused to entertain such prosecutions, holding the act of 
March 1, 1892, obnoxious to the state constitution, as I hold it to 
be obnoxious to the national constitution. I think it is palpably 
obnoxious to both. 

I will enter judgment for the petitioners, and order them to be 
released from custody. If appeal is desired, fhey may be bailed 
to await the judgment of the suprême court at WasMngton. If an 
appeal is taken, the case will be accorded there a privileged hearing; 
and I will facilitate, as far as I can do so, the appeal and an early 
hearing. 

Although unnecessary, I will append hère a notice of the récent 
décision of the United States suprême court in the case of Plumley 
V. Com., 15 Sup. et 154. In that case the court had under review 
a statute of Massachusetts prohibiting the sale in that state of oleo- 
margarine if it was got up "in imitation of yellow butter," but 
allowing it to be sold "in a separate and distinct form, and in such 
a manner as will advise the consumer of its real character, free 
from coloration or ingrédient that causes it to look like butter." 
The suprême court held that, though the act would hâve been in- 
valid if it had prohibited the sale of oleomargarine generally in 
undisguised form, yet that so far as it prohibited the coloring of oleo- 
margarine yellow, so as to imitate butter, and thereby deceive the 
consumer, the law was pro tanto valid. Even in restricting its dé- 
cision to the mère yellowing of oleomargarine, the court was held, by 
three of the justices, to hâve gone too far. The court were unani- 
mous as to the invalidity of any state law which should inhibit the 
sale within its borders of oleomargarine, when prepared, labeled, and 
sold as such, without deceit or fraud. Such is the case as to the 
article for selling which the petitioners now before me hâve been 
prosecuted, and the case of Plumley v. Com. is authority and war- 
rant for my order setting them at liberty. 
v.66F.no.l — 4 
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UNITED STATES v. PEEKINS et al. 
(Circuit Court of Appeals, Second Circuit. February 11, 1895.) 

No. 85. 

1. CUSTOMS DUTIES— WOOD PuLP— "DRT WeIGHT. " 

Tlie term "dry weight," as used in paragraph 415 of the tariffl act of 
October 1, 1890, Imposing a duty of six dollars per ton dry weight on 
unbleached chemical wood pulp, and seven dollars per ton dry weignt on 
bleached chemical wood pulp, does not refer to tlie absolute dry weight 
of the material Immediately after desiccation in a kiln, but to the air- 
dry weight as understood in commerce. 
3. Same. 

It seems that it is not customary to make an allowance for moisture in 
wood pulp where the moisture does not exceed 10 per cent, of the total 
weight. 

This is an appeal from a décision of the United States circuit 
court, Southern district of New York, reversi,ng a décision of the 
board of gênerai appraisers, which af&rmed the assessment of duties 
made by the collector of the port of New York on certain "un- 
bleached chemical wood pulp." The tariff act of October 1, 185)0, 
contains the folio wing provision: 

"415. Mechanically ground wood pulp, two dollars and fifty cents per ton 
dry weight; chemical wood pulp, unbleached, six doUars per ton dry weight; 
bleached, seven dollars per ton dry weight." 

There is no question as to the classification of the merchandise 
for duty, but the importers insisted that the dutiable weight was 
not correctly ascertained by the customs officers. Mechanically 
ground wood pulp contains 50 per cent., more or less, of water. 
Chemical wood pulp, which is an absorptive material, is found in a 
condition of practically absolute dryness only immediately after 
desiccation in a kiln. As soon as it is exposed to the air, it begins 
to take in moisture, and the amount of water thus absorbed by 
its âbers varies with the varying hygrométrie conditions of the 
place where it is kept. The percentage of water, under some con- 
ditions, is found to be as low as 6^ per cent.; under other condi- 
tions it rises to 13 per cent, or over. The collector determined 
the dutiable weight of the importation upon the assumption that 
the normal amount of water in chemical wood pulp was 10 per cent. 
He had tests made of the several lots imported, thus ascertaining 
the différence between the kiln-dried weight and the actual weight 
as imported. Where such différence did not exceed 10 per cent, 
he took the actual weight as the weight for duty purposes; where 
such différence exceeded 10 per cent., he deducted the excess from 
the actual weight, and exacted duty only on the residue. The im- 
porter insisted that duty should be exacted only on the kiln-dried 
weight. 

James T. Van Rensselaer, for the United States. 
Everitt Brown, for appellees. 

Before WAJLLACE, LACOMBE, and SHIPMAN, Circuit Judges. 



DNITED STATES V. POPPEB. 



61 



PER CUEIAM. The board of gênerai appraîsers has found in 
this case that "the term 'dry weight' is a commercial term, mean- 
ing 'air-dry weight' " The record before this court contains abun- 
dant testimony supporting this finding, and little, if any, to the 
contrary, Such finding of fact, therefore, should not be disturbed 
upon appeal. To the importera' further contention that the air- 
dry weight of their importation was determined by an arbitrary 
formula, not warranted by law or commercial usage, it is sufflcient 
to say that their protest sets forth no such objection to the décision 
of the collector. The only ground of objection stated io that docu- 
ment is that "said merchandise is dutiable only on the absolute 
dry weight thereof." Having wholly failed to sustain the claira 
made in their protest, the importers were not entitled to relief, and 
the circuit court erred in reTersing the décision of the board of ap- 
praisers. A majority of this court, moreover, are inclined to the 
opinion that the évidence sustains the further finding of the board 
of appraisers that in trade and commerce it is not customary to 
make an allowance for moisture in wood pulp where the moisture 
does not exceed 10 per cent, of the total weight, but, in view of 
the insufficiency of the protest, it is not necessary to pass upon that 
point in this case. The décision of the circuit court is reversed. 



UNITED STATES v. POPPER et aL 
(Circuit Court of Appeals, Second Circuit Januaiy 9, 1895.) 

No. 51. 

CUSTOMS DOTIES — OLA88 DiSKS COLOBED AUD CtJT IN IMITATIOK OF PrKOIOU» 

Stonbs. 

Merchandise, consisting of glass disks of varions colors and sizes, coJ- 
ored and eut in imitation of precious stones, is dutiable under tbe pro- 
vision of tlie tariff act of March 3, 1883, imposing a duty of 10 per 
cent, ad valorem upon "compositions of glass or paste, when not set," 
and is not to be classifled under the provision of the same act imposing a 
duty of 45 per cent, ad valorem upon "articles of glass, eut, engraved, 
painted, colored," etc. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Léo Popper, Edwin S. Popper, and 
Caleb F. Popper, copartners, trading as Léo Popper & Son, for a 
review of the décision of the board of gênerai appraisers concerning 
certain goods imported by them. The circuit court reversed the dé- 
cision of the board of gênerai appraisers, and the United States 
thereupon appealed. 

Wallace Macfarlane, U. S. Atty., and James T. "Van Bensselaer, 
Asst. U. S. Atty. 
Comstock & Brown (Albert Comstock, of counsel), for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

WALLACE, Circuit Judge. The question in this case is whether 
merchandise, imported while the tariff act of March 3, 1883, waa 
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in force, and consisting of glass disks of varions colors and sizes, 
colored and eut in imitation of precious stones, and nnset, sliould 
hare been classifled under the provision of tliat act imposing a duty 
of 45 per cent, ad valorem upon "articles of glass, eut, engraved, 
painted, colored," etc., or under thé provision imposing a duty of 
10 per cent, ad valorem upon "compositions of glass or paste, wlien 
not set." The testimony shows that such articles are sold as imita- 
tion jewelry, and are used as ornaments in the place of real gems. 
We think the term "compositions of glass or paste" is reasonably in- 
telligible, v^ithout resorting to extraneous sources to ascertain its 
meaning. The association naturally suggests kindred composi- 
tions, such as may be either of glass in the nature of paste, or paste 
in the nature of glass; and the only articles which, according to 
the testimony, seem to fit that description, are the imitation gems 
of glass, commonly known as "paste." Some additional light, how- 
ever, is found upon the meaning of congress in the next succeeding 
tarifE act (October 1, 1890), in which, in lieu of the provision for a 
duty of 10 per centum ad valorem upon "compositions of glass or 
paste, when not set," a like duty is imposed upon "imitations of 
precious stones composed of paste or glass, not exceeding one inch 
in dimensions, not set." As the importations are more specifically 
described by the provision imposing the 10 per centum duty than 
by the other, it is the one under which they should hâve been 
classifled. The décision of the circuit court, reversing that of 
the board of gênerai appraisers, is affirmed. 



OPPENHBIMER et al. v. UNITED' STATES. 

(Circuit Court of Appeals, Second Circuit. February 11, 1895.) 

No. 89. 

Cdstoms Dotibs — Classification — Silk Veils irr the Pibcb. 

Silk veils or veillngs in tte pièce, with borders upon them, and clearly 
defined Unes between the borders, indicatlng where they were to be eut 
off, hdd to be dutiable at 60 per cent, ad valorem, as "wearing apparel," 
under paragraph 413 of the tariiï act of October 1, 1890, and not at 50 
per cent, ad valorem, under paragraph 414, as "manufactures of silks 
not specially provided for." Oppenheimer v. U. S., 61 Fed. 283, afflrmed. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York, 

This was an application by Oppenheimer & Terry, importers, for 
review of a décision of the board of United States gênerai apprais- 
ers concerning certain importations of silk veils in the pièce made by 
them. The décision of the board sustaining the action of the col- 
lecter was afflrmed by the circuit court 61 Fed. 283. The import- 
ers appeal. 

Benjamin Barker, Jr., for appellants. 
Henry G. Platt, for the United States. 

Before WALLACE and LACOMBE, Circuit Judges. 
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LACOMBE, Circuit Judge. The goods in question are silk relis 
in the pièce. They corne in relis several yards in length, but are 
ornamented with a succession of borders, each surrounding a portion 
of the fabric of a size suitable for a veil. A séries of veils are thus 
marked out, deflned, and designated by thèse borders, and, although 
not separated from each other at the time of importation, are adapt- 
ed for no other use than as Teils, and only need cutting apart to maike 
them completed veils. The dividing line of each separate veil is 
plainly indicated, and the fabric can be eut only between the veils 
without destroying the design. They are manufactured, adapted, 
and intended for veils, and for nothing else. 

The appellants contend that the merchandise is dutiable under 
paragràph 414 of the tarifE act of 1890, as "manufactures of silk, 
not specially provided for." The coUector classified them as wear- 
ing apparel, under paragràph 413, which is as follows: 

"Par. 413. Laces and embrolderles, handkerchlefs, neck rufflings and 
rnchingB, clothing ready made, and article* of mearing apparel of e^ery de- 
scription, including knit gooda, made up or manufactured whoUy or in pari 
by the tailor seamstress or manufacturer, composed of silk or of which 
silk Is the component material of chlef value, not specially provided for 
slxty per cent ad valorem," etc. 

The merchandise imported in this case is clearly within the itali- 
«ized portion of this paragràph. It is made up "in part," the opéra- 
tion of making up having progressed so far that it is easy to identify 
the particular article of wearing apparel it is to be, and the materials 
out of which it is made being rendered, so far as the évidence 
shows, practically useless for any other purpose. In this respect 
It differs from In re Mills, 56 Ped. 820, where the hemstitched lawns 
were as well adapted for use as window curtains as they were for 
women's skirts and aprons. Veils are manifestly wearing apparel, 
and thèse goods, being veils which only need to be eut ofiE from the 
pièce in order to be ready for use, were properly classified for duty 
as such. 

PPhe décision of the circuit court is afBrmed. 



HENDBRSON v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 56. 

CusTOMS DuTiBS— Tariff Act 1890 — Fbbb List — Theatkical PROPBHTrEs— 
Part Owher. 

Theatrlcal costumes Imported by one of two Joint owners, for their 
Joint use in the production of a theatrieal burlesque, are not subject to 
duty (TarifE Act 1890, par. 686), upon the ground that they were Imported 
for another person as well as for the one arrlving with them. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a protest of Wemyss Henderson against the imposing, as- 
«essing, and paying of any duty upon certain theatricai costumes 
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and properties brought by Lim on the steamer City of New York 
into the port of New York on May 11, 1892. 

It appearea from the complamant's protest and the évidence taken by the- 
board of appraisers that the property was owned jolntly by the protestant 
and his brother, David Henderson, proprietors of the American Extravaganza 
Company, and were to be used by this company in theatrical représentations, 
The board of appraisers found that "the goods are theatrical effccts, assessed 
for duty 'under varions provisions of the tariff, and claimed to be exempt 
from duty as professional implements, under paragraph 686, Tarifï Aet 1890. 
The articles were imported for the American Extravaganza Company, and 
arrived in the possession of Mr. Wemyss Henderson, vrho is, as the protest 
States, one of the proprietors, owners, and managers of the company. Para- 
graph 686, in exempting from duty the instruments of occupation of persons 
aiTiving in the United States, provides that this exemption shall not include 
articles imported for any other person or persons. The board is of the opin- 
ion that the term 'persons' arriving in the United States means individuals 
arriving, and that the word 'persons' is not used in a corporate sensé. Other- 
wise a member of a firm or corporation might go abroad and purchase vs^ear- 
ing apparel for the whole firm pr corporation, and obtain exemption, under 
paragraph 752. We find that, in bringing in theatrical efCects for his co- 
proprietors or partners ic the American Extravaganza Company, Mr. Hender- 
son imported articles for the use of other person or persons. The protest is 
overruled aecordingly." Upon appeal, Wheeler, J., delivered the following 
opinion: "Thèse theatrical costumes were imported as vpell for another per- 
son as for the one arriving vyith them, and do not come within the words of 
the statute making such costumes free as Implements of an occupation in 
some cases. Judgment afflrmed." The case is now heard upon a revlew of the 
judgment of the circuit court 

A. J. Dittenhoefer, for appellant. 

Theatrical costumes and properties are tools and Implements of trade and 
occupation, within the meaning of said provision, and as such are exempt 
from duty. This, however, is no longer an open question. In December, 1892, 
this court, in the Huntington Oase,i following previous décisions, held that 
theatrical costumes and properties were instruments of trade and occupation, 
and they are recognized as such in the new tariff. See paragraph 590, Taritî 
Law 1894. It is not essential that the articles should be used personally by 
the pai'ty bringing them to exempt them from duty, but it is sufflcient that 
they are lased in his business or occupation. In the Huntington Case the 
theatrical costumes were to be used, not only by Miss Huntington, but also 
by the members of her company, and it was argued that they were, there- 
fore, brought over for "another person," within the meaning of the provision 
that tools of trade should not be exempt from duty if they were brought over 
for "another person or persons." Though the point was not raised in the 
flrst Instance before the board of appraisers, Mr. Wilkinson, In anticipation, 
disposed of it as follows: "It may be contended that the articles in question 
were nOt to be. worn by the actress, but that they are intended for use by 
other members of the company. This contention would seem to be answered 
by the opinion of the attorney gênerai, which is promulgated in synopsis 
8021, with the express concurrence of the department. In his opinion it is 
held that that portion of that paragraph applies to implements and tools in- 
tended for the actual Personal use of the importer, or those following the one, 
in the same trade or occupation, under his Personal supervision or employ- 
ment;" and the objection was overruled on the spot, both in the circuit and 
this court, and the décision of the board afflrmed. As there is no substantial 
différence between that case and this one, the décision should be controUing. 
. It obviously was not the Intention of congress to exempt only such tools, in- 
struments, and implements that were to be used exclusively by the person. 
who brought them over. Such a construction would in eÇect nuUify the law, 
and lead to the absurdity of making a saw or last dutiable If the owner per- 

1 No opinion flled. 



HENDKRSON V. UNITED STATES. 55 

mitted Dis workmen to saw wood or make shoes wlth the tools Instead of 
■doing it himself. It Is difficult to understand the distinction made by the 
board of appraisers between this and the Huntington Case. The board says 
■"that it Is of the opinion that the term 'persons' arriving in the United States 
means Individuals arriving." What does this mean? If anything, it applied 
to Miss Huntington and the menibers of her company equally as well as it 
applies to the appellent and his brother, and yet the board held that the 
Huntington costumes were exempt from duty. Appellant is not to be de- 
prived of the benefit of the exemption, for the sole reason that he is a partner 
with his brother in tlie play In whlch the costumes were to be used. In Mab- 
bett V. White, 12 N. Y. 455, the court say: "The relation subsisting between 
partners is of the most Intimate and confldential nature. They are joint ten- 
ants of the stock and effects of the company. Their interests are Joint and 
mutual, and each is seized per my et per tout Bach bas entire possession, as 
well of every part as of the wbole, and each of two partnere bas an undi- 
vided moiety of the whole, and not the undivided wbole of a moiety." The 
appraisers, as a reason for their décision, say that a member of a flrm might 
go abroad and purchase wearing apparel for the whole lirm. As articles of 
wearing apparel are not tools or implements of trade, we fail to appreciate 
the pertlneney of the illustration. The appraisers conclude by saying: "We 
find that, in bringing in theatrical effects for his coproprietors or partners In 
the American Extravaganza Company, Mr. Henderson Imported articles for 
the use of other person or persons." 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. U. S. 
Atty. 

Before WALLACE, LACOMBE, and SHIPIL!^, Circuit Judges. 

PEE CUKIAM. The appellant arrived at the port of New York 
on the steamer City of New York, May 11, 1892, bringing with him 
upon the steamer for importation certain theatrical costumes and 
properties, owned by him and his brother as copartners, to be used 
in a certain play to be produced at a théâtre of which he and his 
brother were the proprietors. The question upon this appeal is 
whether thèse importations were exempt from duty under paragraph 
686 of the tariff act of 1890, which includes in the free list "profes- 
sional books, implements, instruments, and tools of trade, occupa- 
tion, or employment, in the actual possession at the time of the per- 
sons arriving in the United States; but this exemption shall not be 
construed to include machinery or other articles, imported for use 
in any manufacturing establishment, or for any other person or 
persons, or for sale." The board of gênerai appraisers decided that 
the importations were not exempt from duty, but were excluded be- 
cause the articles were imported as well for another person as for 
the one arriving with them, and the circuit court, which afflrmed 
the décision of the board of gênerai appraisers, was of the same opin- 
ion. We tlxink the construction thus placed upon the statute too 
narrow and illiberal. The meaning of the restrictive clause, giving 
the language its natural import, is to exclude from the exemption 
such articles as are brought by the one arriving with them, not for 
Mmself, but for some one else. Its apparent purpose is to sup- 
press a common practice, and prevent the importation free of duty 
of professional books, etc., which hâve been procured by the person 
arriving with them, not for himself, but as a friendly office for some 
other peraon. Except for the restrictive clause, ail such enumerated 
Articles would escape duty, if brought hère by the person arriving 
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with them. Obviously, it was not the intention of congress to ex- 
empt only such tools, instruments, etc., as are to be used exclusively 
by the person who arrires with. tliem. SucIl a construction would 
lead to tiie absurdity of mailing professional books dutiable if the 
owner intended to permit liis students to use them, or tools in trade, 
if he intended to allow bis workmen to use them. In the most favor- 
able view for the appellee, tbe question is one of doubt, and the 
doubt should be resolved in favor of the appellant, "as duties are 
never imposed upon the citizen upon vague or doubtful interpréta- 
tions." Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ot 1240. 
The décision of the circuit court is reversed. 



WILLIAM ROGBRS MANUF'G CO. v. R. W. ROGBRS CO. et al. 
(Circuit Court, S. D. New Yorlî. February 28, 1895.) 

1. Thadb-Mark — Use of Personal Name— Cokporation. 

The rule tliat the use of a personal name as a trade-mark will not be 
protected against its use In good falth by a défendant havlng the same 
name does not apply to the case of a corporation, which sélects its own 
name, especlally where It appears that the name was selected m order 
to mlslead. 

3. Same. 

One W. R. adopted a trade-mark for use upon silver-plated ware manu- 
factured by hlm, of which the name "R." formed the characteristic 
and Important part. The use of such trade-mark was continued by R. 
and by the W. R. Co., Ms successor, for many years; and a high and 
valuable réputation was acquired by the goods manufactured by R. 
and the W. R. Co., bearing such trade-mark. One R. W. R., who had 
not been engagea in the manufacture of silver-plated ware, and was not 
known in the trade, except as a salesman, united with others in form- 
ing a corporation to which they gave the name of R. W. R. Co. and caused 
silver-plated ware to be manufactured for them, bearing a mark of 
which the name "R." was the characteristic and important part, and 
which might readily be mistaken for the mark of the W. R. Co. Hdd, 
that the use of the name "R. W. R. Co.," as a distinctive mark for silver- 
plated ware, would be enjoined. 

This wa» a suit by the William Rogers Manufacturing Company 
against the R. W. Rogers Company, Frederick F. Spyer, Robert W. 
Rogers, William A. Jameson, and Samuel J. Moore, to enjoin the 
infringement of complainant's trade-mark. Complainant moved for 
a preliminary injunction on the bill and affidavits showing the fol- 
lowing f acts ; 

William Rogers, for a long tlme prier to 1865, was engaged in the manu- 
facture of silver-plated ware. In 1865 he associated himself with others 
in a copartnership under the name of the William Rogers Manufacturing 
Company, and in 1872 a corporation under the same name was organized 
by him and bis associâtes. Tbe silver-plated ware manufactured by Rog- 
ers, the flrm, and the corporation was uniformly of high quality, and ac- 
quired a high réputation. AU such ware was marked with certain trade- 
marks, in each of which the name "Rogei-s" was the characteristic and 
important part; and the goods came to be known In the market by such 
trade-marks, and as "Rogers" goods. The défendant Robert W. Rogers 
had been a salesman of silver-plated ware, but had never manufactured 
such ware, or been known to possess any spécial skill in its manufacture. 
The défendant Spyer was a dealer In silver-plated ware, chiefly of an in- 
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ferior quallty. The défendants Jameson and Moore were officers of the 
Carter-Grume Company, a manufacturer of sllver-plated ware. In 1894 
Robert W. Rogers, Spyer, Jameson, and Moore organlzed the K. W. Rogers 
Company, and contracted with the Carter-Grume Company to manufacture 
for the R. W. Rogers Company silrer-plated ware, of a quality inferior to 
that oî the William Rogers Manufacturlng Company's ware, which they 
caused to be stamped with marks in whIch the name "Rogers" was the 
characterlstic and important part, and which might readily be mlstakeu 
for the marks of the William Rogers Manufacturlng Company. It was 
charged in the bill that the sole purpose of the défendants, in assoclating 
Robert W. Rogers with them, and in givlng bis name to the corporation, 
was to mislead the public into supposing that their goods were the gooda 
of the William Rogers Manufacturlng Company. 

C. E. Mitchell, for complainant 
C. H, I>uell, for défendants. 

LACOMBE, Circuit Judge. This case seems closely analogous 
to William Bogers Manuf g Co. v. Rogers & Spurr Manuf'g Co., 11 
Fed. 495, and not within the principle of William Kogers Manuf'g 
Co. V. Simpson, 54 Conn. 527, 9 Atl. 395. Although the use of a 
Personal name as a trade-mark will not be protected against its use 
in good faith by a défendant who bas the same name, the reason of 
the rule ceases, and the rule no longer applies, where the défend- 
ant, as in the case of a corporation, sélects its own name; especially 
where it appears that such name is selected with an intention to 
mislead. The afiûdavits leave little doubt in my mind that the in- 
corporators of défendant selected for it the name "R. W. Rogers 
Co.," not because the réputation of its stockholder R. W. Rogers 
was such that the use of his individual name would increase the 
chances of business success on its own merits, but because it would 
give a title so similar to the name in the original trade-mark that 
purchasers might be induced to buy defendant's goods in the be- 
lief that they were complainant's. Complainant may take a pre- 
liminary injunction against the use of the name "R. W. Rogers Co." 
as a distinctive mark on silver-plated goods. Should défendant dé- 
cide to appeal promptly from this order, the court will entertain 
a motion to suspend opération of injunction pending appeal, upon 
defendant's stipulation to file a sworn statement of sales during such 
suspension. 



THOMPSON et al. v. JBNNINGS et al 
(Circuit Court, S. D. New York. May 25, 1894.) 

PaTKNTS—SAWS— NOVBLTY. 

Claim 1 of patent No. 328,019, Issued to Thompson and others, as as- 
signées of Fowler, for a saw, to eut métal, with a tough pliable steel blade, 
highly tempered as to Its teeth only, to prevent breaking of the blade by 
sudden twisting, is valld, havlng utillty and noTelty. 
Same— Construction of Claim. 

Though, In the spécifications of patent No. 328,019, for a saw to eut 
métal, It is stated that it is possible to fis the temper Une at any point 
In the wldth of the blade, but that it is préférable to flx it at the base Une 
of the teeth, and though claim 1 is for a saw highly tempered as to 
the teeth, claim 2, for a saw with a soft back and bigh-tempered teeth, 
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wlll not be construed to cover saws In which the temper runs into the 
blade any distance, but only saws where the temper Is practically, though 
not matbematlcally, coïncident with the base Une of the teeth. 

Suit by Henry G. Thompson and others against Charles E. Jen- 
nings and others for infringement of a patent for saws. 

Edward H. Rogers, for complainants. 
Philipp, Munson & Phelps, for défendants. 

LACOMBE, Circuit Judge. Complainants, at final hearing, upon 
pleadings and proof, ask the usual decree for injunction and ac- 
counting, in a suit in equity brought under United States letters 
patent No. 328,019, issued October 13, 1885, to them, as assignées 
of the inventer, Thaddeus Fowler. The spécification sets forth that 
the "invention relates to certain novel and useful improvements 
in saws, but more especially to that class of saws used in cutting 
metaJ and other hard substances, and bas for its object to furnish 
a saw, which. while hard as to its teeth, so as to insure a durable cut- 
ting edge, shall be of such temper as to its body as to prevent its 
breakage when subjected to sudden cross strain or twist; and, with 
thèse ends in view, my invention consists in the article of manufac- 
ture hereinafter described, and then speciflcally designated by the 
claims." 

The drawing annexed, and referred to in the spécification, is as 
followB: 



z/t 



[A.nd the construction is thus described: 

"A Is the blade, havlng eut on the edge thereof the teeth, B, as In ordlnary 
saws. The blade Is made from tough and pliable steel, upon which the teeth 
may be eut and set by any ordlnary process. I then proceed to harden the 
teeth to a high temper down to their base Une, or Une of junction with the 
body of the saw, taking care that the hard temper is confined to the teeth 
alone, and does not extend at ail into the body of the saw. This gives, as 
a resuit, a saw whose blade is so tough and pliable as not to be broken 
by any bending or twisting to which it may be subjected, and which at 
the same time ia provided with teeth of greater hardness than can be prac- 
tically given to an entlre saw without its breaking when subjected to a 
short bend or twist The advantages gained by my invention are that the 
tough back upon which are the very hard teeth enables the latter to be 
used until worn away, and without the danger of breakage to which a saw 
hardened throughout to an even temper with the cutting teeth is constantly 
liable. While I am able so to temper the blade that the temper Une may 
be at any point in the widtli of the blade, I preferably flx upon the base Une 
of the teeth as the best and most advantageous point" 

The claims are: 

"(1) As a new article of manufacture, a saw as described, made from tough, 
pliable steel, and having the teeth thereof hardened to a high temper down 
to thelr base Une, or Une of juncture with the body of the blade, substantially 
as described. 

"(2) A saw, as described, of a single pièce of métal, with a soft back and 
hlgh-tempered hard teeth, as specified." 
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The art of fractîonally hardening Steel tools of varions kinds is 
old, a bigh temper being given to the working edge, while the rest 
of the tool remains untempered, and thus less liable to breakage. 
The class of saws to which the patent refers, viz. that used in cut- 
ting métal and other hard substances, includes sereràl varieties, ail 
in use before the patent was applied for. The "circular saw" is, as 
its name implies, a disk, with teeth npon the periphery; is mounted 
upon an arbor, and held in position by circular washers or clamps 
on each face, which cover ail the central part of the disk, the teeth 
and a circular strip of métal sufflciently wide to permit of cutting to 
the required depth alone projecting beyond the clamps. It is worked 
by rotation. The 'Tjack saw" is a straight blade, such as is shown 
in the drawing, which is clamped flrmly on the back throughout its 
entire length, the teeth and a strip of métal wide enough to admit 
of cutting to the required depth projecting beyond the clamps. It 
is operated as the ordinary hand saw is, by a to and f ro motion. The 
^Tiack saw" is a straight blade like the last, but pierced at either end, 
and there clamped into the arms of a skeleton framework, which 
leaves the blade entirely free, stretched tightly between the clamp- 
ing arms. It opérâtes in the same way as the back saw. The "band 
saw" runs over pulleys like the belt of a sewing machine, and the 
teeth are continuously being thrown out of alignment as they pass 
onto the pulleys, and brought back into line by tension as they leave 
the pulleys. Two varieties of hack saws were known to the prior 
art. One of thèse was the Stubbs or English type of saw, which was 
tempered uniformly to such a degree that it could be flled for the 
purpose of sharpening its teeth, the necessary conséquence of its 
comparatively soft condition being that the cutting edge was 
quickly dulled. The other was a saw, made by défendant, which 
was uniformly hardened to such a degree that it was not practical 
to file it. T\Tien it became duU it was thrown away. As a consé- 
quence of the hardening, it was brittle, and easily broken by flex- 
ure or shock. Prior to the patent, band saws appear always to hâve 
been made comparatively soft, in order to admit of sideways flex- 
ure over the pulleys. The testimony shows, however, that both cir- 
cular saws and back saws had been made prior to the patent with 
the cutting teeth and adjacent strip hard, and the body soft, with 
the distinct purpose of preventing breakages, and thus strengthen- 
ing the saw. Whatever break came from twist or shock of thèse 
tools when in use extended only through the hard-tempered strip, ■ 
and did not fracture the entire blade. The patent is not in terms 
conflned to hack and back saws. The drawing shows the blade of 
a back saw without any indication of the holes at either end which 
are présent in such blades when mounted in the skeleton frame of 
a hack saw. 

There would seem to be no invention in the mère application, 
for the same purpose, to the toothed edge of such saws of the frac- 
tional tempering already in use with circular and back saws. But 
complainant»! insist that their invention goes further than this, and 
that, in their method of arranging the relative temper of their tool, 
they havé disclosed a resuit not theretofore known to the art. In the 
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earlîer saws tbe fractional tempering secured the tool agaînst a 
breakage across its entire width, or ratlier down to its clamps, — 
an accident which woidd produce unfortunate résulta to otker parts 
of the machinery. The inventor's tempering, however, présents, as 
he contends, the further resuit of a tool in which bending or twist- 
ing produced practically no break at ail. Complainants' expert, re- 
ferring to that part of the spécification which speaks of the temper 
as conflned to the teeth alone, and not extending at ail into the 
body of the saw, testifled: 

"It foUowB from thls that the teeth are vlrtually Isolated from each other 
on the edge of the body or back of the saw. The resuit of the construction de- 
scrlbed is that the soft body or back may be bent transversely. When the 
saw Is bent. as stated, the Isolated or Indlvldual character of the teeth is em- 
phaslzed; for, while each tooth retalns Its form and Integrlty, It falls out of 
Une wlth Its neighbor to the extent that the back of the saw Is bent. The 
bases of the teeth then form a séries of short straight Unes, set along the 
curve of the bent saw. The Idea Is plalnly to wlthdraw from the body or 
back of the saw ail rigldity, and to permit each tooth to foUow the gênerai 
curvature of that part of the body on which the base rests, wlthout belng 
restrained by any rigld connection wlth Its neighbors. The Indlvldual teeth 
themselves, It may be noted, belng very hard, do not bend, but retaln thelr 
integrlty of form, notwithstanding that the body or back to which they are 
Indlvldually united may undergo great changes of form." 

Elsewhere he says: 

"The Idéal saw of the patent would conslst of a tough, soft, pliable body 
or back, wlth a séries of hard teeth grafted or applied, so to speak, upon one 
of Its edges, each tooth betng vlrtuaUy separated from Its neighbors by an In- 
finitésimal joint of soft métal." 

Seemingly, this is a désirable resuit in back saws, where sideways 
twists are not measurably prevented by the back clamps, and 
especially désirable in band saws, where constant sideways twists 
are inséparable from their opération; and there is no évidence that 
in either of thèse varieties of saw was such an arrangement of 
temper used before the date of the patent. To what extent the 
inventor understood the novel function of fractional tempering when 
located just where he placed it is not quite clear. If he appreciated 
ail its advantages as thoroughly as complainants' witnesses now 
describe them, it is difficult to see why he did not restrict his 
spécification of improvements to hack and band saws, to the blades 
of which, as his counsel admits, the advantage of such a degree of 
pliability seems to be confined, or why he did not point out the 
novel features of his invention in more intelligible language. Still, 
an inventor is not to be deprived of his invention because he 
builded better than he knew, when he discloses precisely what the 
concrète thing is in which he claims to hâve embodied it And 
this he does in unmistakable language. Neither testimony nor ex- 
Mbit discloses any saw in the prior art, whose high temper was 
confined to the teeth; and that to them it must be conflned is dis- 
tinctly insisted upon in the patent. Not only does the inventor 
repeatedly refer to "the teeth" as hard, and the body, blade, or back 
as soft, but in describing his process of manufacture he says: 

"I then proceed to hardén the teeth to a high temper down to thelr basa 
Une, or Une of juncture wlth the body of the saw, taking care that the hard 
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temper Is conflned to the teeth alone, and does not extend at ail into the body 
of the saw." 

The first claim also is for a saw "as described, made from tough, 
pliable steel, and having the teeth thereof hardened to a high tem- 
per down to their base line or Une of juncture with the body of the 
blade, substantially as described." Inasmuch as such a saw appears 
by the testimony to présent features of novelty and utility not found 
in the prior saws, which were either tempered uniformly, or else 
so tempered that not only the teeth themselves, but adjacent strips 
of the blade were hardened, this ârst claim is sustained. 

The complainants further contend that besides saws which, as 
they corne from the maker's hands, présent the novel feature of 
jointing a number of brittle sections on a flexible back, they are 
entitled to include within the patent saws which also hâve a strip of 
the métal adjacent to the teeth tempered as they are. Complain- 
ants' suggestion with regard to thèse is that when they are bent, 
cracks are developed which extend from the roots of one or more 
notches between the teeth inward as far as the hardened métal 
extends; that, as this bending is continued, cracks are developed 
running inward from ail the notches, the practical resuit being 
the teeth themselves are thereby elongated, and, when thus 
elongated, operate in the same way as they do in saws where the 
tempering stops at the base line of the teeth. 

In support of this contention, complainants refer to this para- 
graph of the spécification: 

"While I am able so to temper the blade that the temper Une may be at 
any point in the width of the blade, I pref erably fix upon the base Une of the 
teeth as the best and most advantageous point" 

And to the second claim : 

"(2) A saw, as described, of a single pièce of métal, with a soft back and 
high-tempered hard teeth, as specified." 

The proposition that the temper line may be at any point in the 
width of the blade is opposed so diametrically to what the inventor 
has most speciflcally and carefully pointed out as the construction 
of his invention that it cannot be taken as broadly as the com- 
plainants contend for. Certainly, the second claim cannot be con- 
strued to cover saws in which the temper runs as far into the blade 
as it did in those already known to the art. It is easy to understand 
that it might be difficult to locate the temper line on every blade so 
that it would be mathematically coïncident with the bases of the 
teeth, and thus the blade be bent or twisted without producing any 
break or crack whatever. And blades where the temper line ex- 
tended some unappreciable distance into the blade beyond the 
bases of some or ail of the teeth would, when bent, give forth the 
crackling noise which indicates a fracture, and might even disclose 
such fracture to the eye. StUl, where such variance from the dis- 
tinctive f ractional tempering of the patent was trivial, the saw would 
still be in substance the saw of the patent, not the saw of the prior 
art, in which the tempering extended substantially into the blade. 
In thèse earlier saws the high temper extended as far inward from 
the base of the teeth, as the teeth themselves projected outward. 
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and in some instances the tempered strip was wider yet. ïlie ut- 
most effect that can be grven to the second claim, therefore, is to 
liold that it covers blades where the temper line, although not 
mathematically, is yet practically, coïncident with the base line. 

As thus construed, the défendants' saws infringe neither claim 
of the patent The depth of their teeth is somewhat less than 1/32 
of an inch; and the depth of high temper, measuring from the ex- 
trême points of the teeth, is 5/32, or over. 

The bUl is dismissed, with costs. 



PRICB V. THE BELLE OF THE COAST, 

(District Court, E. D. Louislana. December 21, 1894.) 

No. 13,167. 

AdMIBALTT— JtJRISDICTION. 

Admlralty bas no jurisdiction of a tort where the In jury was recelved on 
the land, though the wrongf ul act was donc on a ship. 

Libel by John Price against the Belle of the Coast Opinion on 
an exception to the jurisdiction. 

W. W. Handlin, for libelant. 

Farrar, Jonas & Kruttschnitt, for claimant. 

PARLANGE, District Judge. This is an action in rem by which 
damages in the sum of §2,500 are claimed. The injury complained 
of is stated in the libel as follows: 

"Libelant * • • was ordered by the mate to get under one corner of a 
Chain bar, and assist In carrying a large and heavy barrel of coal oll on 
shore; and, as libelant stepped off the end of the stage, he fell into a deep 
hole, unseen by him, and the end of said barrel struck him on his right 
shoulder, rlght arm and hand, and right thigh, wedglng him In so that he 
could not get ont without assistance after said barrel was pulled ont. Libel- 
ant's shoulder and hand welre wounded, and his thigh and spine were jammed 
and crushed," etc. 

In the case of The Plymouth, 3 Wall. 33, the suprême court of the 
United States said: 

"The origin of the wrong was on the water, but the substance and consum- 
mation of the injury on land. It is admitted by ail the authorlties» that the 
jurisdiction of the admiralty over marine torts dépends on locality, — the high 
seas or other navigable waters within admiralty cognizance. * * • ïjie 
cause of the damage, in technical language, whatever else attended it, must 
hâve been there complète." Again: "The simple fact that It originated 
there [on navigable waters], but tJie whole damage done upon land, the cause 
of action not being complète on navigable waters, affords no ground for the 
exercise of the admiralty jurisdiction. The négligence of itself furnishes no 
cause of action." 

See, also, the case of The H. S. Pickands, 42 Fed. 239, in which the 
court said: 

"It has never been doubted since the case of The Plymouth, 3 Wall. 20, 
that, to enable us to take cognizance of a maritime tort, the injury must 
iiave been consummated, and the damage recelved, upon the water. The mère 
fact that the wrongf ul act was done upon a ship is insuliiclent. Subséquent 
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adjudications hâve In no -wlse tended to limlt or qualify this rule. ICases 
cited.]" 

Viewed in the light of the above authorities, I am clear that there 
18 no jurisdiction of the instant case in the admiralty. The exception 
must be sustained. 



OUBAN STEAMSHIP CO., Llmîted, v. FITZPATRICK, Mayor, et al. 
(Circuit Court, E. D. Louislana. February 16, 1895.) 

1. BhIPPIKG — DtJTIBS DP CkEW— LOUISIANA. CONSTITUTION AND ACT 76 OV 1880. 

Tlie constitution of Louisiana (article 255) provides that the gênerai 
assembly shall pass laws to prevent sailors and others of the crew of 
forelgn vessels from worlïlng on the "wharves and levées of the city of 
New Orléans, provided there Is no treaty between the United States and 
forelgn ports to the contrary. Act 76 of 1880, passed In pursuance of 
thls provision, enacts that no sailor or portion of the crew of forelgn ves- 
sels shall engage In worklng on the wharves or levées of New Orléans 
beyond the end of the vessels' tackle, but provides that It shall not apply 
to the crews of vessels hailing from countries having treaties with the 
United States to the contrary, nor to contracts of which the United 
States courts hâve jurisdiction, Eeld, that such constitutional provision 
and statute do not prohibit the crews of forelgn vessels from loadiug and 
unloading their ships, such services being an Implied part of every sail- 
or's contract of employment, and within the jurisdiction of the United 
States courts, in admiralty. 
8. Constitutional Law — Pokbign Commbkcb — Locisiana Constitution and 
Act. 

Eeld, further, that. If such constitutional provision and statute are in- 
tended to prohibit the rendering of such services by crews of foreign 
vessels, they are void, as régulations of commerce with foreign nations, 
because in contravention of the provisions of the constitution (article 1, 
! 8, par. 3) of the United States. 

This was a suit by the Cuban Steamship Company, Limited, 
against the mayor and chief of police of the city of New Orléans, to 
enjoin said officers, their subordinates, etc., from interfering with 
the loading of a ship belonging to the plaintiff. Plaintiff moves for 
a preiiminary injunction. 

Farrar, Jonas & Kruttschnitt, for plaintiff. 
E. A. O'Sullivan, for défendants. 

PARLANGE, District Judge. Complainant, an alîen corporation, 
domiciled in London, England, avers that it is the owner of the 
steamship Oayo Mono, of about 1,750 tons burden, duly registered 
as a British ship; that said ship is now lying in the port of New 
Orléans, where she has corne to take on a gênerai cargo to be 
transported from the United States to London and Antwerp; that 
she is engaged in commerce between Great Britain and the United 
States; that, while her officers and crew were lawfully and properly 
engaged, in loading said ship with cargo, under the law of nations 
and the gênerai rules of maritime law, the captain of the vessel was 
approached by a police offlcer belonging to the police force of the 
city of New Orléans, acting under instructions from the mayor of 
the city, and from the chief of police of the city; and that said 
police ofQcer ordered said captain to desist from stowing or loading 
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said ship, under threat of arrest and pianislinieiit. Complainant 
avers that it is informed that the police otScer, mayor, and chief of 
police elaim to be acting under article 255 of the constitution of 
the State of Louisiana adopted in the year 1879, and also under 
A et No. 76 of the législature of the state of Louisiana, approved 
April 7, 1880, both of which article of the state constitution and 
act of the législature complainant avers to be null and void, as 
being a régulation of commerce with foreign nations, and therefore 
in contravention of paragraph 3 of section 8 of article 1 of the con- 
stitution of the United States. Complainant avers that in the 
treaties between the United States and Grreat Britain, no restrictive 
provisions of any nature hâve been imposed upon commerce be- 
tween the ports of the two countries, or upon the ships plying be- 
tween said ports; that a strike is now going on in the city of New 
Orléans by the screwmen and longshoremen who are generally en- 
gaged in the business of loading ships, and that such screwmen and 
longshoremen refuse to work themselves, and also refuse to permit 
any one else to work; that said ship is under engagements, limited 
as to time, and that, if complainant is not allowed to load its vessel 
with its own oflScers and crew, it will suffer irréparable damage 
and in jury, as there is no person from whom it could recover the 
enormous damage that it would suffer by forcing its vessel to re- 
main hère day after day, unable to load; that said mayor and chief 
of police intend to harass complainant's officers and crew by daily 
and hourly arrests, and by numerous prosecutions, under the prê- 
teuse of enforcing said void and unconstitutional législation, and 
will continue to so harass said ofScers and crew, so as to make it 
impossible to load said vessel. Complainant prays for an injunc- 
tion to issue to said mayor, chief of police, and ail their subordi- 
nates. restraining them from interfering with the loading of said 
ship, or any other ship belonging to complainant, under col or of said 
législation averred to be null and unconstitutional. 

To the rule nisi, the défendants answered that the injunction 
could not issue, because of article 255 of the constitution of Louis- 
iana, and Act No. 76 of the state législature of 1880; that said 
législation does not attempt to regulate commerce, or to interfère 
therein, but was adopted and passed for the purpose of regulating 
the internai affairs of the state of Louisiana, and protecting the 
citizens within its territory; and that the said législation is not 
in contravention of the constitution of the United States, because it 
is a police régulation for the maintenance of the well-being of the 
citizens of the state. 

Article 255 of the constitution of Louisiana is not self-operating. 
It reads as follows: 

"Art. 255. The gênerai assembly shall pass necessary laws to prevent sail- 
ors or others of the crew of foreign vessels from worklng on the wharves and 
levées ol the clty of New Orléans, provided, there Is no treaty between the 
United States and foreign powers to the contrary." 

Act No. 76 of the state législature of 1880 was apparently in- 
tended to carry out the constitutional article. Section 1 of said 
act provides: 
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"That no sailor, or portion of the crew of any foreign sea-golng vessel, shall 
engage in worliing on ttie wharves or levée of the city of New Orléans beyond 
the end of the vessel's tackle." 

Section 2 provides the punishment of imprisonment for the viola- 
tion of section 1. 
Section 3 reads: 

"That the provisions of this act shall not apply to the offlcers, sailors or oth- 
ers of the crew of foreign vessels hailing from countries having any 
treaty, or treaties with the United States to the contrary, nor to any con- 
tract, or contracts of which the United States courts hâve jurisdiction." 

The mère reading of section 3 of Act No. 76 of 1880, immediately 
prompts the inquiry vrhether, regardless of any question of conflict 
with the constitution of the United States, the state statute affords 
the police authorities any warrant to prevent the crews of foreign 
vessels from loading and unloading their own ships in the port of 
New Orléans. Does the state statute, which the défendants plead 
as their warrant, command or authorize them to make the threat- 
ened arrests? In ascertaining the purpose and scope of Act No. 76 
of 1880, we are materially assisted by the language of Act No. 73 
of the législature of 1874, entitled "An act to prohibit the unlaw- 
ful employment of sailors at work upon the levées or banks of the 
rivers in this state, and to punish violations of this act." The act 
of 1874 does not confine its opération to the wharves and levées of 
New Orléans, and is directed against officers or stevedores who 
employ sailors "at work on the levées of the state of Louisiana not 
strictly belonging to and included in regular sailor's duty, as de- 
fined and prescribed by the maritime law governing the employment 
and duty of sailors." It is perfectly plain that the work which this 
act intended to prohibit sailors from periorming, was work other 
than loading and unloading their own vessels, because it speciâcally 
exempts from its opération work "included in regular sailor's duty, 
as defined and prescribed by the maritime law." Of course, whether 
loading and unloading their own ships in a foreign port, are among 
the regular duties of sailors, is not a debatable question. What the 
other work intended to be prohibited was, it is idle to inquire. 

Act No. 76 of 1880 is exactly on the same Unes as Act No. 73 of 
1874, so far as concerns the work which it was intended to prohibit. 
Section 3 of said act, providing that the statute should not apply 
to "any contract or contracts of which the United States courts 
hâve jurisdiction," was an amendment to the original bill by the 
senate judiciary committee. The amepdment was meant to say, 
and does say, precisely what the language of the act of 1874 ex- 
pressed when it excepted from its opération work "strictly belong- 
ing to and included in regular sailor's duty, as defined by the mari- 
time law governing the employment and duty of sailors." In the 
màtter at bar, an express contract requiring complainant's sail- 
ors to work cargo when required, has been proven. An extract 
from the shipping articles is on file. But, even if there were no 
express contract, loading and unloading cargo in a foreign port are 
Implied conditions of every sailor's employment. Fland. Mar. 
Law (Ed. 1852) p. 411, § 502; Judge Peter s, in the case of The 
v.66F.no.l — 5 
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Happy Eeturn, 1 Pet. Adm. 254, Fed. Cas. No. 13,697; Maude 
& P. Merch. Shipp. pp. 177, 178; Justice Story, in Cloutman v. Tun- 
ison, 1 Sumn. 373, Ped. Cas. No. 2,907. It is perfectiy apparent that 
Act No. 76 of 1880 did not attempt to prevent sailors of f oreign ves- 
sels from loading and unloading tlieir ships, but, on tlie contrary, 
specially excepta them. The act, regardless of any question of con- 
flict with the constitution of the United States, affords the défend- 
ants no anthority or warrant whatever to consummate the threat- 
ened arrest of complainaut's sailors. 

If this view is erroneous, and if the state statute does not except 
sailors of f oreign vessels when loading and unloading their own 
vessels, then the question arises whether the statute could stand 
as against the provisions of the constitution of the United States, 
appealed to by complainant. The power to regulate commerce with 
foreign nations being exclusively vested in congress, can a state 
enact a law discriminating as between foreign and domestic vessels, 
and declaring that the crews of foreign vessels loading or unloading 
their own vessels in a port of the state shall be imprisoned? Is it 
true, that, while a state cannot prevent a foreign vessel from enter- 
ing its ports, it has the power to imprison its offlcers and crew if 
the ship unloads or reloads a single parcel of cargo? If this be so, 
the right to enter an American port is an utterly barren one, for 
the whole object of the enterprise is not to enter the port with 
cargo, but to land the cargo. The contention amounts to saying 
that the states hâve the right to absolutely eut off trade and com- 
merce with foreign nations. 

In Leisy v. Hardin, 135 U. S. 108, 10 Sup. Ct. 681, the suprême 
court of ,the United States said : 

"Tbe power vested in congress 'to regulate commerce with foreign nations 
and among the several states and with the Indian tribes' is the power to pre- 
scribe the rule by whlch that commerce is to be governed, and is a power 
complète in itself, aclmowledging no limitations other than those prescribed 
by the constitution. It is coextensive with the subject on which it acts, and 
cannot be stopped at the extemal boundary of a state, but must enter its 
interior, and must be capable of authorizing the disposition of those articles 
which it Introduces, so that they may become mingled with the common 
mass of property withln the territory entered;" cltlng Gibbons v. Ogden, 9 
Wheat. 1; Brown v. Maryland, 12 Wheat. 419. 

In the case of Leisy v. Hardin, just cited, which arose from an 
interférence with interstate commerce, the suprême court cited 
Brown v. Maryland, supra, which arose from an interférence with 
foreign commerce; and, as to its applicability, the suprême court 
said that Chief Justice Mar^all hkâ laid down that the principles 
expounded in Brown v. Maryland applied equally to importations 
from a sister state, and the court added : 

"Manlfestly, this must be so, for the same public policy applied to com- 
merce among the states as to foreign commerce, and not a reason could be 
assigned for confiding the power over the one which did not conduce to es- 
tablish the propriety of confiding the power over the other." 

Brown v. Maryland, supra, was a case in which a state had made 
it a pénal offense for an importer to sell a package of goods in the 
form in which it was imported, without having paid a license to the 
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state. In that case, far less was contended for on the part of the 
State than is contended for hère. It was not contended that the 
state could prevent the landing of the package. Chief Justice 
Marshall said: 

"What, then, is the just extent of a power to regulate commerce with for- 
eign nations and among the several states? » » • The power is coextenslve 
with the subject on which it acts, and carmot be stopped at the extemal 
boundary of a state, but must enter its interior. * • * If this power 
reaches the interior of a state, and may be there exercised, It must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intercourse. One of its most ordinary ingrédients is trafllc. It is incon- 
ceivable that the power to authorlze this traflic • • • should cease at the 
point when its continuance is indispensable to its value. To what purpose 
should the power to allow importation be given, unaccompanied with the 
power to authorlze a sale of the thing importedî Sale Is the object of im- 
portation, and is an essential ingrédient of that Intercourae of which importa- 
tion constitutes a part. * • * It must be considered as a component part 
of the power to regulate commerce." 

The reasoning applies with still greater force when the right 
claimed is to prohibit foreign vessels from even unloading or loading 
a cargo. See, also, Story, Const. § 1068. 

In Bowman v. Eailway Co.; 125 U. S. 463, 8 Sup. Ct 689, 1062, the 
suprême court of the United States held that a state has no power to 
prohibit an Interstate railway from bringing into its borders, from 
another state, an article of commerce; eVen though the sale of the 
article within the state is prohibited by the pénal laws of the state. 

In the Original Package Cases (Leisy v. Hardin, 135 U. S. 100, 10 
Sup. Ct. 681; Lyng v. Michigan, 135 U. S. 161, 10 Sup. Ct 725) far 
less was contended for on behalf of the state than is hère claimed. 
It was -virtually admitted that a state could not prohibit the importa- 
tion of an article of commerce into, and the delivery of the same 
within its terri tory, but it was claimed that the state could prohibit 
its sale by the importer. The suprême court held substantially 
that the state could neither prohibit the importation nor the sale of 
the article in its original condition, by the importer. 

The power of congress te regulate commerce extends to the per- 
sons who conduct navigation as well as the instruments used. 
Cooley V. Wardens, 12 How. 336. See Story, Const. § 1061. Chief 
Justice Marshall, in Gibbons v. Ogden, says: "To regulate com- 
merce is to prescribe the rule by which commerce is to be governed." 
And see Justice Miller's Lectures, p. 449. Commerce embraces 
transportation by land and water, and ail the means and appliances 
necessarily employed in carrying it on. Railroad Co. v. Fuller, 17 
Wall. 568; Gibbons v. Ogdèn, 9 Wheat. 193; South Carolina v. 
Georgia, 93 U. S. 10; Eailroad Co. v. Husen, 95 U. S. 470; Gloucester 
Ferry Co. v. State, 114 U. S. 196, 5 Sup. Ct. 826; also Justice Miller's 
Lectures, p. 447. 

That the right to prohibit the sailors of foreign vessels from load- 
ing and unloading their ships is a police régulation, seems to be a 
self-refuting proposition. The intention of the régulation was not 
to préserve the Itfe, health, morals, peace, or safety of the citizens 
of the state; nor was it to protect any other right coming even re- 
motely under the police power. At the hearing, çounsel for de- 
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fendants stated that he raised no question as to the fact that défend- 
ants are municipal officers. Nor could any contention on that point 
hâve been successfuUy made. 

In Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct, 699, the su- 
prême court maintained an injunction against a state board, compris- 
ing the governor, secretary of state, and treasurer. Justice Lamar, 
as the organ of the court, stated that two classes of actions against 
state offlcers hâve appeared in the décisions of the suprême court, 
viz.: 

"The first class Is where a suit Is brought against the offlcers of the state, 
as representing the state's action and llability, thus making it, though not 
a party toSthe record, the real party against -whlch the judgment will so op- 
erate as to compel it to speeifically perform its contracts. [Citing cases.] 
The other class is where the suit is brought against défendants, who, claiming 
to act as offlcers of the state and under the color of an unconstitutional stat- 
ute, commit acts of wrong and injury to the rights and property of the plaln- 
tifl acquired tmder a contract with the state. Such suit, whether brought 
to recover money or property In the hands of such défendants unlawfully 
taken by them in behaîf of the state, or for compensation in damages, or in a 
proper case, where the remedy at law is Inadéquate, for an Injunction to 
prevent such wrong and injury, or for a mandamus in a like case, to enforce 
upou défendant the performance of a plain légal duty, purely minlsterial, 
is not, within the meaning of the eleventh amendment, an action against the 
state. [Citing cases.] • • * The gênerai doctrine of Osborn v. Bank, 9 
Wheat 738, that the circuit courts of the United States will restrain a state 
offlcer from executlng an unconstitutional statute of the state, when to ex- 
écute It would vlolate rights which had been guarantied by the constitution, 
and, would work irréparable damage and injury, * * » has never been de- 
parted from. On the contrary, the prlnciples of that case hâve been recognized 
and enforced in a very large number of cases, notably in those we hâve re- 
ferred to as belonging to the second class of cases above mentloned." 

The language of Justice Lamar was reiterated by the suprême 
court in Reagan v. Trust Co., 154 U. S. 388, 14 Sup. Ct. 1047, in which 
an injunction against the attomey gênerai of Texas, restraining him 
from prosecuting under the Texas railroad commission act, was sus- 
tained. In that case the suprême court cited the language used in 
Cunningham v. Railroad Co., 109 U. S. 446, 452. 3 Sup. Ct. 292, 609: 

"Another class of cases is where an Individual Is sued In tort for some 
act Injurions to another, in regard to person or property, to which bis défense 
is that he acted under the orders of the government. In thèse cases he is 
not sued as or because he is an offlcer of the government, but as an individ- 
ual, and the court Is not ousted of jurisdiction because he asserts authority 
as such offlcer. To make ont his défense, he must show that his authority 
was sufficient in law to protect him. [Citing cases.]" 

The court then went on to say : 

"Kor eau It be said in such a case that relief is attainable only In the courts 
of the state. For it may be laid down as a gênerai proposition that, wher- 
ever a citizen of a state can go Into the courts of a state to défend his prop- 
erty against the illégal act of Its offlcers, a citizen of another state may In- 
voke the jurisdiction of the fédéral courts to maintain a like défense. A state 
cannot tie up a citizen of another state, having property rights within ita 
terrltory invaded by imauthorlzed acts of tts own officers, to suits for redress 
in its own courts." 

It is clear that Act No. 76 of 1880 does not authorize the con- 
templated arrests, and, if it does, it is null, as being in contravention 
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of the fédéral constitution. The défendants are absolutely without 
warrant or authority to make the arrests, and the preliminarj in- 
junction must issue. 
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(Circuit Court, D. Massachusetts. March 1, 1895.) 

No. 356. 

Marine Insurance— Action on Polict — Allégation of Total Loss. 

A dedaration alleglng a total loss, and claimlng recovery therefor, alSo 
alleged abandonment to the insurer, and that the loss amounted to more 
than one-half of the whole value declared In the poUcy, but did not allège 
that the loss amounted to less than the whole value. HeU, that the alle- 
gatioos of abandonment and amount of loss were merely immaterial, and 
not ground for a demurrer, assigning as causes for demurrer only that the 
déclaration was double, répugnant, ambiguous, and multifarlous, and that 
such demurrer did not présent the question whether, under a déclaration 
for a total loss, plalntlff could recover for a constructive total loss. 

This was an action by the Washburn & Moen Manufacturing Com- 
pany against the Eeliance Marine Insurance Company on a policy 
of insurance. Défendant demurred to the déclaration. 

The déclaration contained two counts, as f ollows : 

First Count. And the plaintifC says the défendant company made to it a 
policy of insurance, in the sum of forty-eight thousand eight hundred dollars 
($48,800), on the cargo of wire on board the schooner Benjamin Haie, valued 
at said sum; said insurance being against the périls of the sea, and other 
périls therein mentioned, at and from Boston to Galveston or Velasco, Texas. 
A eopy of said policy is hereto annexed, marked "A," and made a part of this 
déclaration. That while the said schooner Benjamin Haie was proceeding 
on said voyage, with said cargo on board, she struck a rock, fiUed with water, 
and sank, and the said cargo of wire became totally lost, by périls Insured 
against. That while the said schooner, with the said cargo of wire on board, was 
in péril, the said plaintifC duly abandoned the said cargo to the said défend- 
ant Company, on April 29, 1893, being the date when the plaintifC first heard 
of said loss. That the loss of the said cargo by périls Insured against 
amounted to more than one-half of the whole value of said cargo, as declared 
In said policy, and that the plaintifC is entitled to recover a total loss. The 
défendant company had due notice and proof of loss of said cargo AprU 29, 
1893. The défendant company was bound, by the terms of said policy, to pay 
the plaintifC the sum of forty-eight thousand eight hundred dollars ($48,800) 
within thirty (30) days from said date, and the défendant company owes the 
plaintifC the said sum of money. 

Second Count. And the plaintifC duly demanded said sum of the défend- 
ant company on May 29, 1893, and the said défendant company owes the 
plaintifC, for interest to lie date of the writ, the sum of nine hundred and 
seventy-slx dollars ($976). 

The demurrer was as follows : 

And now comes the défendant in the above-entitled case, and demurring to 
the plalntiff's déclaration, as amended, says that the said déclaration and the 
matters therein contained, in manner and form as the same are stated and 
set forth, are not sufficient In law for .the plaintifC to hâve his action against 
the défendant, for that the flrst count in said déclaration Is double, répug- 
nant, ambiguous, and multifarlous, in that It does not clearly state whether 
the plaintifC daims to recover of the défendant by reason of an absolute and 
actual total loss, or by reason of a constructive total loss, of the goods in- 
sured; and also for that if the plaintifC intends by said first count to recover 
against the défendant for a constructive total loss, by reason of the loss of 
more than half of the whole value of said cargo, and of the abandonment 
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thereof, as the plaintlffi says In said flrst count, and as the défendant Is ad- 
vlsed and belieyes, then It appeara by said first count, and by the terms of 
the policy set forth therein, that the plalntiff Is not legally liable for such 
constructive total loss of the cargo insured, or otherwlse; and also for that 
It api)ears by the policy set forth in said first count that the plaintifC is enti- 
tled to recover theieunder only for an actual total loss and destruction of ail 
the goods Insured, or for the actual total loss and desitruction of a part of 
said gooûs, and neither such actual total loss and desti'uctlon of tlie whole, 
nor such actual total loss and destruction of a part, is properly averred in 
said flrst count. 

And, demurring to the second count in said déclaration, the défendant says 
that the same Is not sufflcient in law, for that the interest claimed in said sec- 
ond count is due only upon the obligation declared on in said flrst count and 
Is wholly dépendent thereon; wherefore, unless the said first count is sus- 
tained, the second falls with it. 

Wherefore, for want of a sufiiclent déclaration, the défendant prays judg- 
ment. 

Eugène P. Oarver, for plaintiff. 

Lowell, Stimson & Lowell, for défendant. 

PUTNAM, Circuit Judge. The court bas senitinîzed this record 
anxiously, hoping to be able to dispose of the point which the de- 
fendant bas sought to raise, but it is unable to do so. The causes 
of demurrer assigned are that certain portions of the déclaration 
are double, répugnant, ambiguous, and multifarious. The difflculty 
the court flnds is that the parts to which the demurrer relates are 
merely inconsequential and immaterial, and therefore cannot, in 
the view of the law, resuit in duplicity, repugnancy, ambiguity, or 
multifariousness. The déclaration allèges that the cargo of wire 
became a total loss, by the périls insured against, and also that the 
plaintiff is entitled to recover for a total loss. The latter allégation 
has a proper relation to the flrst. Interjected between thèse is one 
that the cargo was abandoned, and also an allégation as follows: 
"That the loss of the said cargo, by périls insured against, amounted 
to more than one-half of the whole value of said cargo, as de- 
clared in said policy." If, in lieu of this, it had been alleged that 
the loss amounted to more than one-half of, but less than, the whole 
value; that there had been an abandonment; and that, therefore, 
the plaintiff was entitled to recover a total loss, under the policy, 
— the case might hâve been other than it is. As there has been no 
cause of demurrer assigned for mère immateriality, the demurrer 
cannot be sustained. Any views which the court might now ex- 
press touching the claim tiiat, under the allégation of a total loss, 
the plaintiff cannot recover for a constructive total loss, would not 
relate to any issue now before us, and would not, therefore, be bind- 
ing at the trial on the judge who may préside at that time. There- 
fore, while, according to the rules of the common law, under a déc- 
laration for a total loss a claim for a constructive total loss can be 
recovered, the court would not be justifled in now passing on the 
question, as it arises under the statutes of Massachusetts. So far 
as the demurrer is concerned, the second count follows the first. 

It may be that by a spécial answer, or otherwise, the défendant 
can compel the plaintiff to meet the issue which it seeks to raise 
in advance of the trial of the facts; but the court cannot take cog- 
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nizance of the attempt to do so, as the case now stands. Demurrer 
orerruled; défendant to answer on or before the llth day of March 
next; costs to abide the resuit. 



THE BRINTON. 

FISHER et al. v. PENNSÏLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

No. 39. 

Shipping— Ltability for Tout — Dbagging Sunkbn Vessbl. 

After the sinking of a sloop by collision witti a tug in a narrow channe], 
the tug, having rescued and landed the crew of the sloop, and retumed to 
the place of collision, seeing the broken mast, boom, and sails of the sloop 
floating, made fast to them, and towed them several hundred feet, not 
intendlng to move the huU; but It also was dragged aloug the bottom 
by the wire shrouds, and thereby badly broken. Beld, that the tug was 
liable for the damage thus doue, her removal of the sloop not being justi- 
fiable as the abatement of a publie nuisance, or for the protection of the 
sloop herself, or for the safety of navigation generally. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Peter Fisher and A. W. Stinemire, owners of 
the sloop Marietta, against the tug Brinton (the Pennsylvania Bail- 
road Company, claimant), for damages to the sloop. ïhe district 
court dismissed the libel. Libelants appeal. 

For décision on libel against the tug for damages for collision 
with the sloop, see 59 Fed. 714. 

Wing, Shoudy & Putnam and Charles G. Burlingame, for appel- 
lants. 

Robinson, Biddle & Ward and Henry Galbraith Ward, for ap- 
pellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. The libel in this cause was flled to 
recover damages for injuries occasioned to the sloop Marietta, the 
property of the libelants, in conséquence of being dragged upon the 
bottom of the Arthur Kill by the tug Brinton, under the following 
circumstances : About half-past 11 on the night of September 5, 1893, 
the sloop, wMle bound up the Arthur KiU, was run into and sunk 
by the Brinton. The channel there was about 600 feet wide, and 
the sloop sunk on the New Jersey side of the channel, in about 18 
feet of water. The Brinton rescued those on board the sloop, and 
landed them at Erastina, Staten Island. She then returned to meet 
a tow of loaded boats belonging to her owner, the Pennsylvania 
Bailroad Company. When the Brinton reached the place of col- 
lision, those in charge of her saw the broken mast of the sloop, with 
the boom and sails, floating in the water. Thereupon, they fastened 
the Brinton's Une to the broken mast, and towed the sloop' a dis- 
tance of several hundred feet, dragging the hull on the bottom of 
the channel. The Brinton's master did not intend to move the sloop, 
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but intended only to remoTe the mast and sails, doubtless with. a 
View of saving them for the owners of the sloop, as well as to get 
them out of the track of vessels; but the wire shrouds attached to 
the broken mast and to the hull were not disconnected, and the hull 
foUowed the mast. The hull was badly broken by the stones with 
which it came in contact. The answer of the owner of the Brintc*. 
allèges that the moving of the sloop was done with the greatest 
care, and was necessary both for her own safety and for the safety 
of lives and property on other vessels which constantly passed 
through the Kills; and that the sloop where she lay was a danger- 
ous obstruction to navigation, and was liable to injure the tows of 
the owner of the Brinton, and to be injured by them. 

The district court dismissed the libel, apparently upon the ground 
that the Brinton was justiûed in removing the sloop, as a dangerous 
obstruction to navigation, and did so in a proper manner. Upon 
this appeal it is urged for the appellee that the removal of the sloop 
was justiflable, as the abatement of a public nuisance. 

It is to be observed that those in charge of the Brinton did not 
intend to move the hull of the sloop, and their acts were not done 
with the purpose of abating a nuisance. It is also to be remarked 
that the libelants, whose vessel had been accidentally sunk, did not 
hâve any opportunity to attempt to remove her themselves, and 
could not, in so short a time, procure any appliances for doing so. 
Passing thèse facts, and jvithout adverting to the question whether, 
under such circumstances, the libelants could be deemed guilty of 
maintaining a nuisance, it sufiices to dispose of the défense that 
neither the Brinton, her tow, nor any other property of the cor- 
poration owning the Brinton, was endangercd by the wreck. ïhere 
was ample room on either side of the channel for vessels or tows to 
pass in safety; and, however dangerous the wreck might prove to 
those who were not aware of the obstruction, the appellee was not 
one of them, and its agents, aware of the situation, could hâve taken 
ail necessary précautions to avoid péril to any of the vessels of the 
appellee. Notice to the master of the Brinton was notice to the 
corporation, to the extent that he could hâve imparted the necessary 
information to its other vessels and tows. It is not pretended that 
any danger was to be apprehended by the Brinton herself, nor was 
there any to the tow which she was about to meet, because the 
master of the Brinton could hâve informed those in charge of the 
tow of the location of the wreck, even if he did not accompany the 
tow, as it was apparently his purpose to do. Moreover, it is mani- 
fest from the testimony of the Brinton's master that the powerful 
tugs and heavy barges of the appellee, if they had corne in contact 
with the hull of the sloop, would hâve crushed it without material 
injury to themselves; and it is doubtless for this reason that the 
Brinton's justification is placed, in part, upon the necessity of remov- 
ing the sloop in order to protect the sloop from injury. 

The opinion of the earlier authorities that any person may abate 
a public nuisance is not approved by the weight of modem authority. 
The better doctrine isi stated by Campbell, G. J., in Dimes v. Petley, 
15 Q, B. 276, as folio ws; 
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"It is fuUy settled by the récent cases tliat, if there be a nuisance in a 
public higliway, a private Individual cannot, of his own autliority, abate it, 
unless it does him a spécial injury, and then only to the extent necessary to 
enable Mm to exercise his right of passing over the highway. And we clearly 
thlnk he cannot justify doing any damages to the property of individuals 
who hâve placed the nuisance there, if, avoiding It, he could hâve passed on 
with reasonable convenience." 

The authorities are collected in 16 Am. & Eng. Enc. Law, p. 991, 
and their resuit, we think, is correctly stated in the text (page 994), 
ioQ substance, as expressed by Chief Justice Campbell. See, also, 
Railroad v. Ward, 2 Black, 485, and Irwin t. Dixion, 9 How. 10. 

So far as the défense resta upon the necessity of the Brinton's acts 
in order to save the sloop herself from harm, it cannot be maintained, 
in the absence of clear proof, that what was done was in fact neces- 
sary, and was bénéficiai to the libelants. It does not sufflce that it 
may possibly hâve been so. The libelants were entitled to an 
opportunity to judge for themselves whether their own property was 
in danger, and what means should be taken to préserve it. He who, 
by voluntarily intermeddling with the property of another, injures 
it, unless he can escape liability by a légal justification, must assume 
the burden of establishing that his act could not hâve entailed loss 
upon the owner. He cannot substitute his judgment, however hon- 
est and well meant, for that of the owner, and exonerate himself 
from the direct and immédiate conséquences of his act, by proving 
the existence of conjectural périls which might hâve visited an equal 
or greater loss upon the owner. This little sloop might hâve rested 
where she sunk for many days before another vessel should hâve 
passed over the précise spot The next day, before the libelants 
knew she had been moved, they had contracted with a wrecking 
Company to raise her. In the meantime they could hâve placed a 
buoy and light over the wreck. Although it is possible they would 
hâve suffered a greater loss than they did, i£ their property had not 
been interfered with, from the nature of the circumstances this is 
merely a matter of conjecture. 

The justification based upon the theory that the removal of the 
wreck was essential to the safety of navigators generally is not war- 
ranted by the facts. The plea of necessity for the injury or destruc- 
tion of another's property may be, under very spécial circumstances, 
a good justification. As an illustration, the destruction of property 
to prevent the spread of a conflagration in a city is lawful, when the 
act is done in good faith, and under an apparent necessity. Haie 
V. Lawrence, 23 N. J. Law, 590; Beach v. Trudgain, 2 Grat. 219; 
Suroeco v. Geary, 3 Cal. 69. In such a case the danger is immédi- 
ate, and there is no other practical alternative. In the présent 
case the wreck could hâve been guarded temporarily, and then 
buoyed, and, if necessary, lighted. 

We can flnd no ground upon which to relieve the Brinton from 
responsibility. 

The decree of the district court is reversed, and the cause re- 
manded, with instructions to decree for the libelants for such dam- 
ages as they may hâve sustained, with costs, and costs of this court. 
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THE MASCOT. 

NEWTOWN CREEE TOWING CO. v. McLAIN. 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 13. 

COLLIgTON OP TUG WITH CaNAI, BoAT AT DOCK — OvBRTAKINa VESSBI,. 

The steam tug Mascot, ■wltii a beat in tow, laslied on lier port side, was 
very slowly approaching a drawbridge at a safe distance from tlie doclî 
wliere the libelant's canal beat was unloading, and at a safe distance from 
tlie canal boat, wlien, owing to an unf oreseen, sudden, and unneeessary slieer 
ot an overtaking vessel on her port side, her tow was vlolently struclî, and 
stie was slioved to tlae starboard, and brought in contact witl» tlie libel- 
ant's boat. The tug could hâve taken a course originally further out in the 
channel, and further away from the dock, but the course she did take was 
the usual one, and the distance from the dock the usual distance for ves- 
sels approaching the draw. Ucld, that the tug was not bound to antici- 
pate any such occurrence as took place; that the sole cause of the acci- 
dent was the négligence of another vessel; that the decree of the district 
court holding the tug liable should be reversed, and the libel dismissed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Bernard McLain against the steam tug Mascot 
(Newtown Creek Towing Company, claimant), for damages by col- 
lision to libelant's canal boat Elizabeth. The district court ren- 
dered a decree for libelant. Claimant appealed. 

On the hearing in the district court the following opinion was 
flled (Brown, District Judge.) : 

On the moming of the 8th of March, 1892, the libelant's canal boat, the 
Elizabeth, while lying alongside the dock on the southerly side of Newtown 
creek, about 200 feet below the flrst bridge, waiting to discharge her cargo 
of coal, was run into by the steam tug Mascot, which had corne up the creek 
shortly before with a boat In tow on her port side, and was proceeding quite 
slowly, waiting for the draw to open in response to her signais. She was 
passing about 25 feet from the Elizabeth when another tugboat, the Mischief , 
which had corne up the creek a very little astern and outside of her, and 
which had a large boat in tow on her port side, took a sheer to starboard, 
and, running against the Mascot, pushed the latter over sideways, so as to 
colllde with the Elizabeth. The Mascot's wltnesses accordingly throw the 
blâme upon the Mischief and her tow; while the Mischief 's wltnesses, who 
were called for the clalmants, testify that the sheer was caused, not by their 
fault, but by a mlstake of the tow alongside in putting her wheel to port in- 
stead of to starboard, as ordered. The wltnesses from that tow were not 
called, and were not présent No doubt the Mascot would not hâve coUided 
with the Elizabeth had the former not been struck by 'the Mischief and her 
tow. But I am not satisfled with the sufflclency of ttie explanatlon offered. 
Involuntarily and wlthout necessity going so near a canal boat rlghtfully 
moored at a usual landlng place, I thlnk the Mascot took the risk of such 
incidents of navigation as ihose above mentioned, so far at least as respects 
any Injury to a boat properly moored. There was no need of her golng so 
near, as Is proved by the fact that the Mischief was coming up 50 feet further 
out The testlmony Is contradictory whether the Mischief was partly lapping 
as she came along, or whoUy astern. But the sheer of the Mischief was seen 
some little time before she struck the Mascot's tow, and the blow did her 
tow no damage. It is plaln, therefore, that she approached the Mascot quite 
gradually, and I am not satisfled that the Mascot was necessarlly shoved over 
to such an extent as alleged. The Mascot mlght hâve backed. Her pilot says 
she did not back because backing would hâve brougbt hls bow against the 
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Elizabeth. Hls bow would, Indeed, hâve sv.ning somewhat to fstarboard In 
backlng; but ail the évidence shows that the Mascot was moving very slowly, 
and I do not crédit the contention that backlng in such a situation by the 
Mascot would hâve caused her to.swlng so rapidly that her bows would hâve 
struck the Ellzabeth before she had got away, had she been as much as 25 
feet distant from the Ellzabeth. I must hold the Mascot, therefore, liable, 
both for her unnecessary near approach to the Elizabeth and for not dolng 
what she mlght hâve done to prevent the collision. An order of référence 
may be taken If the damage Is not agreed upon. 

Alexander & Ash, for appellant 
Hyland & Zabriskie, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Tliis case turns wliolly upon ques- 
tions of fact, and we are unable to agrée with the learned district 
judge in his view of the facts. We are unable to discover in the 
évidence anything which indicates a want of vigilance or prudent 
navigation on the part of the Mascot. She was proceeding with a 
boat in tow lashed on her port side, veiy slowly approaching the 
drawbridge, at a safe distance from the dock where the libelant's 
canal boat was unloading, and at a safe distance from the canal 
boat, when, owing to an unforeseen, sudden, and unnecessary sheer 
of an overtaking vessel on her port side, her tow was violently 
struck, and she was shoved to the starboard, and brought in con- 
tact with the libelant's boat. Undoubtedly, she could hâve taken 
a course originally further out in the channel, and further away 
from the dock; but the course she did take was the usual one, and 
the distance from the dock the usual distance for vessels ap- 
proaching the draw as she was. She was not bound to anticipate 
any such occurrence as took place. The sole cause of the acci- 
dent was the négligence of another vessel. The decree is reversed, 
and the cause remitted to the district court, with instructions to dis- 
miss the libel, with costs of that court and of this appeal. 



THE SHACKAMAXON. 
THE CITY OF COLUMBIA. 

STARIN'S CITY, RIVER & HARBOR TRANSP. CO. v. OLD DOMINION 

STEAMSHIP CO. 

STARIN V. SAMB. 

(Circuit Court of Appeals, Second Circuit. February 14, 1895.) 

Nos. 63 and 64. 

COLLIBION BETWBEN STEAMERS— CROSSINQ COTJHSBS. 

A f erryboat In New York harbor, crosslng from EUls Island to the barge 
office, east of the Battery, and a steamship comlng up from sea, discovered 
each other when about half a mile apart The steamship blew one whis- 
tle, and ported her wheel, and on seeing that the ferryboat dld not reply, 
or change her course or speed, stopped and reversed her engines; but 
the vessels collided, the steamship striklng the starboard side of the ferry- 
boat abaft the wheel. HeW that, as the vessels were on crosslng counies 
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when they dlscovered each other, the ferryboat then having the other 
on the starboard bow, and failing afterwards to pay any attention to her 
movements, was solely in fault, the steamship having done ail in her 
power to avoid collision after having r^son to suppose tbat the ferry- 
boat would not avoid her. 

Appeals from the District Court of the United States for the 
Eastern District of New York. 

Thèse were libels for a collision between the steamship City of 
Columbia and the steam ferryboat Shackamaxon, — the first by the 
Old Dominion Steamship Company, owner of the steamship, against 
the ferryboat (Starin's City, Eiver & Harbor Transportation Com- 
pany, claimant); the second by John H. Starin, owner of the ferry- 
boat, against the steamship (the Old Dominion Steamship Company, 
claimant). The district court found the ferryboat in fault, and ren- 
dered a decree against her on the first libel, and dismissed the sec- 
ond libel. The claimant and owner of the ferryboat appealed. 

At the time of the collision, the weather was clear. It was daylight, and the 
tide was flood. The steamship had come in from sea, on one of her regular 
trips from Norfolk, Va., and was proeeeding up the bay, at a speed of about 
12 miles an hour, to her pier, at the foot of Beach street, New York City. The 
ferryboat was on one of her regTilar trips from Ellis Island to the barge office 
at the Battery. After leaving her slip, on the sontherly side of the island, 
and passing to the southeast, beyond the easterly line of the anchorage 
grounds, her gênerai com'se was about east. As she came out from among 
the vessels anchored off the island, she was discovered by the steamship, 
which was coming up the channel, and then half a mile below. The steam- 
ship blew a signal of one whistle, and ported her wheel. The ferryboat did 
not answer the signal, and kept on her course, at full speed. Thereupon, the 
steamship's englnes were stopped and reversed, but the vessels came together, 
the stem of the steamship striking the ferryboat on her starboard side, abaft 
the wheel, and both were damaged. 

The steamship claimed that It was the duty of the ferryboat to keep out of 
the way, and that she failed in this duty, by reason of her omission to 
keep a proper lookout. The ferryboat claimed that the steamship was an 
overtaliing vessel, and was boimd, therefore, to avoid the ferryboat 

The opinion rendered on the hearing in the district court was as foUows 
(Benedict, District Judge.): 

"In my opinion, the collision between the steamship City of Columbia and 
the ferryboat Shackamaxon, which gave rise to thèse actions, was caused by 
the neglect of those on board the Shackamaxon to observe the course of the 
City of Columbia as she came up the bay. They acted on the assumption 
that the City of Columbia was continuing on a course which would carry her 
under their stem, when, if they had given proper attention, they would hâve 
observed that the City of Columbia had hauled back into the stream, and 
would hâve avoided her. For this neglect the ferryboat Shackamaxon must 
be held liable in the first action, and the libel in the second action must be 
dismissed, with costs." 

Goodrich, Deady & Goodrich, for appellants. 
Frank D. Sturges, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The decrees of the district court in thèse causes, 
adjudging the Shackamaxon solely in fault for the collision, ap- 
parently proceeded upon the ground that the courses on which 
the vessels were proeeeding when they discovered one another, and 
wei-e about half a mile apart, were crossing courses, and the Shack- 
amaxon had the Columbia on her starboard bow, and that from 
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that tlme the Shackamaxon failed to pay any attention to the 
moTements of the Columbia, and wholly disregarded her obliga- 
tion to avoid her. There is nothing in the record which warranta 
us in disturbing this conclusion. The évidence ia that the Columbia 
did ail in her power to avoid collision after she had suffîcient rea- 
Bon to suppose that the Shackamaxon -would not fulflU the ob- 
ligation resting upon her. The decrees are afQrmed, with interest 
to the appellee, and costs of the district court and of this court, 
with instructions to the district court accordingly. 



THE LORD O'NBILIi, 

THE PBERLESS v. EASTON & McMAHON TRANSP. CO. et aL 

(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 101. 

CoUiisioN— Responsibilitt op Vessel in Grbater Fadlt. 

The tug P. was proceeding up Chesapeake Bay with four barges In 
tow. The nlght was dark but clear, and ail the lights of tug and tow 
were burning brightly. The steamshlp L., whIch was proceeding down 
the bay at fuU speed, at a distance of nearly or quite half a mile to the 
westward of the tug, when nearly abreast of the tug, suddenly, and 
wlthout apparent reason, changed her course, and ran Into and sank 
the flrst barge. Before the steamer'» change of course there was no 
reason to apprehend a collision, and, after such change, there was no 
way of avoiding It The tug, on observing the steamer's change of 
course, sounded a danger signal. The only fault attributed to the tug 
was her failure to give the passlng signal, which her captain testifled 
he omltted because he did not think the steamer was within half a mile 
of hlm. Edd, that the gross and culpable négligence of the steamer was 
the proximate cause of the Injury, and that she should be charged with 
the whole damage, the omission of the tug to give the passlng signal 
being so sllght a fault, under the circumstances, and contributing so lit- 
tle to the disaster, as not to be entitled to considération. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel by the Easton & McMahon Transportation Com- 
pany against the steamship Lord O'Neill and the steam tug Peerless, 
to recover for the loss of libellant's barge. The district court 
found both vessels in fault, and ordered the damages to be divided. 
The claimants of the Peerless appeal. 

Robert H. Smith, for appellant. 

Henry Stockbridge, Jr., for Easton & McMahon Transp. Co. 

J. Wilson Leakin, for the Lord O'Neill. 

Before GOFF and SIMONTON, Circuit Judges, and BBAWLEY, 
District Judge. 

BRAWLEY, District Judge. The steam tug Peerless, having in 
tow four barges laden with coal, was proceeding up the Chesa- 
peake Bay on the night of the 6th of July, 1893, when at a point 
abreast of the mouth of the Potomac river, at about half past 9 
o'clock, the British steamship Lord O'Neill, going down the bay, col- 



78 FEDERAL BBPOETEB, Vol. 66. 

lided with and sank the barge Mamie A. Brady, one of the barges 
in tow, the owner of which bas libeled both tug and steamship. 
The court below, holding both to be at fault, has adjudged that 
the damages be divided, and from this decree the owners of the 
Peerless hâve appealed. There has been no appeal on the part of 
the steamship. In the opinion of the district judge, "the steam- 
ship was evidently grossly in fault." The only fault alleged against 
the tug was her failure to sound the passing signal as required by 
rule 6 of régulations prescribed by the supervising inspectors of 
that department, which is as follows: 

"The signais, by blowlng of the steam-whistle, shall be glren and answereâ 
by pilots, in compliance with thèse rules, not only when meeting 'head and 
head,' or nearly se, but at ail times when passing or meeting at a distance 
wlthin half a mile of each other, and whether passing to the starboard or 
port." 

In cases of collision, where there is conflict of testimony, the 
opinion of the district judge upon questions of fact should be, and 
nearly always is, cortrolling, for he has had the advantage of see- 
ing the witnesses face to face; and where, as in the case before us, 
the district judge is uncommonly careful, learned, and conscien- 
tious, it is with regret that we flnd ourselves compelled to a différ- 
ent conclusion. Inasmuch as the testimony of one important wit- 
ness was taken in ihe circuit court of appeals, subséquent to his 
decree, it may be that his judgment would hâve been différent had 
this witness been examined befofe him. Be that as it may, we can- 
not iind in the record suflicient proof of fault upon the part of the 
tug Peerless to render it liable for one-half of the damages, while 
we do flnd such manifest, culpable, and inexcusable négligence on 
the part of the steamship as to render it responsible for the entire 
loss. The testimony shows that the tug was moving at the rate 
of about three miles an hour against the tide, the barges being 
towed with a hawsor astem the Peerless, the Mamie A. Brady be- 
ing the leading barge in the tow, the Koselle, the Wister, and the 
Frank Thomsùn following in the order named, in a straight line. 
The length of the hawser between the Peerless and the Brady was 
about 420 feet, the other barges following and being from 300 to 
350 feet apart. It is satisfactorily established that the night, 
though dark, was clear, and a good night for seeing lights, and that 
ail the lights upon the tug boat and the barges were burning bright- 
ly. The master and lookout on the tug, and the masters of ail the 
barges, ail agrée substantially that they saw the masthead and red 
lights of the steamship a long way ofl, and well on to their port 
bows. The master and lookout of the tug, and the master of the 
second barge, testify that, if the steamship had not changed her 
course, she would hâve passed them at least a half mile to the west- 
ward. From the testimony of the masters of the other barges, it 
would appear that the distance was not so great. However that 
may be, the conclusion is irrésistible that, up to the time when the 
steamship was nearly abreast the tug, she was at such a distance 
to westward that if she had kept her course there would hâve been 
no danger of collision, for ail the witnesses ëgree that up to that 
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time lier port light only was visible. Had she been approacliing 
the tug head on, or nearly so, some of tlie witnesses on the tug or 
barges would hâve seen both port and starboard lights. They were 
watching ber f rom the time she was three miles off until she came 
about abreast of the tug, and ail that time she showed only her 
red light 

Two witnesses only were examined in behalf of the steamship, — 
the pilot and the third mate. The lookout was not produced. The 
pilot was over 70 years of âge, and very deaf. The mate was 22 
years old. It is impossible to gather from their testimony any 
intelligible explanation of the cause of the collision. In contradic- 
tion of ail the other witnesses, they claim that the night was hazy 
and rainy, and tbat just before the collision a squall came up, shut- 
ting out ail lights. If this were true, then the steamship could 
not be acquitted of gross négligence in going at full speed along a 
route where yessels of ail kinds were frequently passing and repass- 
ing; but the overwhelming weight of the testimony seems to be 
against this contention, and we are compelled to give préférable 
credence to the witnesses examined in behalf of the tug. From their 
«vidence certain leading facts seem to be established. They are: 
First, that with respect to lights no fault is imputable to tug or 
tow; second, that the steamship, from the time she was flrst ob- 
served until she was nearly abreast of the tug, was moving on a 
course which, if continued, would haye carlried her well off to the 
westward of the tug and tow, at a distance from them of from 300 
yards to a half mile; third, that, when nearly abreast the tug, the 
steamship, going at the rate of nine and one-half knots an hour, 
about her full speed, for some unaccountable and inexplicable rea- 
son, changed her course abruptly and rapidly, and moved down on 
the barge, striking her with her starboard bow; fourth, that prier 
to that sudden change of course there was no reason to apprehend 
collision, and after such change there was no means of avoiding 
it; flfth, that after the change of course, the tug did ail that could 
be done by blowing a danger signal and stopping. 

The only fault chargea against the tug is the failure to blow the 
passing signal, as required by rule 6, when passing "head and 
head," or when yessels pass within half a mile of each other. The 
master of the tug says that he did not give this signal, because he 
did not consider the steamship to be within a half-mile distance. 
The lookout on the tug gives like testimony as to the distance, and 
Williams, the master of the second barge, says that "if the steam- 
ship had not changed her course she would hâve passed them at 
least a half mile." Inasmuch as the steamship likewise failed to 
blow the passing signal, it may be assumed that she did not con- 
sider herself within the half-mile distance. If the testimony on 
this point is sufllcient to raise a doubt as to whether rule 6 was 
applicable, this would eliminate every possible ground upon which 
the tug could be held liable. "Where a fault is charged against 
one vessel in relation to which the testimony is doubtful, and there 
is nndisputed testimony as to the fault of the other, which is fla- 
grfunt, the former vessel will HOt be charged with contributory neg- 
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agence." The Manistee, 7 Biss. 35, Fed. Cas. No. 9,028. But we 
will not let our décision rest upon so narrow a margin. If it be 
true, as found by the district judge, that the steamship was "grossly 
in fault," and if it be true, as we find, that the immédiate cause of 
the injury was the inexplicable and culpable change of course by 
the steamship after she came abreast of the tug, the omission to 
blow the passing signal bears so little proportion to the flagrant 
faults of the steamship, and coatributed so little to the disaster, 
that it is not entitled to considération. The proximate cause of the 
injury is the flrst and main question to be determined in flxing and 
apportioning the liability, and finding, as we do, that the immé- 
diate cause of the collision was the change of course after the tug 
was passed, the misconduct of the steamship is not alleviated by 
proof of some omission to do an act which had no direct connec- 
tion with such misconduct Where fault is clearly shown on one 
side, full proof should be required to shield from liability the party 
guilty of such fault, and it should appear that the alleged contribu- 
tory négligence had, or probably might hâve had, something to do 
with the act which produced the injury. The object in requiring 
the whistle to be blown by vessels approaching each other within a 
certain distance is obviously to notify of the approach, and to give 
notice as to which side they will pass. If that knowledge is ob- 
tained in any other way, the oflSce of the signal is accomplished. 
In the case before us the steamship had passed the tug at a safe 
distance. The collision was due, and solely due, to her failure to 
observe the two bright white lights, which, by the exigency of 
section 4233 of the Revised Statutes (rule 6), a towing vessel is re- 
quired to carry vertically at her masthead, and the lights upon the 
barges, ail of which, according to the testimony, were burning 
brightly, and to the sudden change of course upon the part of the 
steamship. The blowing of the passing signal by the tug could not 
hâve informed, and was not intended to inform, the steamship that 
the tug had the barges in tow. It could not hâve prevented the 
change of course or checked the speed of the steamship, which was 
the primary and immédiate cause of the collision, and therefore did 
not contribute to it. In Perkins v. Hercules, 1 Fed. 925; The Mar- 
garet v. The C. Whiting, 3 Fed. 870; The Buckeye, 9 Fed. 666,— it was 
held that the failure of the sail vessels to show lighted torches, as 
required by section 4234 of the Eevised Statutes, did not relieve the 
steam vessels colliding with them, after sunset, from liability. 
See, also, The Farragut, 10 Wall. 334. The facts in this case read- 
ily distinguish it from The Gonnecticut, 103 U. S. 710, and The Mani- 
toba, 122 U. S. 97, 7 Sup. Ct. 1158, cited in support of the decree of 
the district court. It is therefore ordered that the said decree be 
reversed, and the case reniftnded to the district court, with instruc- 
tions to enter a judgment against the steamship Lord O'NeilI for 
the entire loss occasioned by the collision, and for the costs. 
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WILSON V. SMITH. 

(Circuit Court, E. D. Pennsylvania. January 22, 1895.) 

No. 44. 

1. Removal or Causes — Diverse Citizenship — Executoks. 

The citizenship of parties which détermines the rlght to remove a cause 
to a fédéral court is that of the parties as persons, and not an officiai 
citizenship, acquired in a représentative capacity. 

2. Samb— FoRM op Action. 

The right to remove a cause from a state to a fédéral court cannot be 
defeated by the fact that the form In which the suit has been brought, 
under a state statute, is one in which the fédérai court cannot entertain 
it, if, in any form, the fédéral court would bave jurisdiction; but its dis- 
position, under the forms of fédéral procédure, will be determined by the 
essential character of the case. 

Sur Motion to Remand to State Court. 

On December 5, 1894, the plaintiff, James H. Wilson, filed a statement of 
demand upon the défendant, Thomas B. Smith, executor of the last wUl and 
testament of Samuel Harlan, Jr., deceased, in the court of common pleas No. 
2 of Philadelphia county, Pa. He eought to recover of the défendant the 
sum of $4,000, with interest thereon from February 12, 1883, upon a cause 
of action based upon the following clause in the will of the said Samuel Har- 
lan, Jr.: "To my nephew James H. Wilson, son of my deceased sister Har- 
riett, I give $4,000." The said bequest was further confirmed by the language 
of a codicil attached to the said will, which will was duly probated in the city 
of Wilmington, DeL, the alleged domicile of the testator, on the 12th day of 
February, 1883, and letters testamentary were issued to the said Thomas 
B. Smith, executor. It was further averred that on May 28, 1883, the said 
will was duly registered in the otBce of the register of wills for the county 
of Philadelphia, and aacîllary letters were issued thereon, under and in pur- 
suance of the act of assembly of Pennsylvania of March 15, 1832, to the 
said Thomas B» Smith, and security was entered in the sum of $174,000. By 
virtue of the authority thus given, the said défendant possessed himself of 
assets of the said décèdent to an amount exceeding the sum of $75,000. 
Plaintiff averred that the défendant never filed any account or inventory and 
appraisement in said jurisdiction of the estate which had thus come Into 
his hands, and, although said estate was more than sufflcient to pay the leg- 
acy above mentioned, yet he had never paid the same or any part thereof to 
said plaintiff, although frequently aslied so to do. On December 5, 1894, a 
rule to plead was filed, and on the 14th of same month the défendant filed 
a pétition and bond to remove the suit to the circuit court of the United States 
for the Bastern district of Pennsylvania under the act of August 13, 1888. 

Curtis & Lister, for the motion. 

It has been unif ormly held that under the judiciary act of 1789 and succeed- 
Ing acts (except that of 1875), relating to the removal of causes from the 
state Into the fédéral courts, no cause could be removed into the latter of which 
they had not original jurisdiction. Smith v. Rines, 2 Sumn. 338, Fed. Cas. No. 
13,100; Gaines v. Fuentes, 92 U. S. 10. So under the acts of March 3, 1887, and 
Aug. 13, 1888. Reedv. Reed, 31Fed. 49; In re Cilley, 58 Fed. 977. The right of 
removal on the ground of adverse citizenship is limited by the latter act to suits 
of a civil nature at common law and in equity. The suit removed Is a spécial 
action, brought to recover a legacy, under the act of assembly of the state 
of Pennsylvania approved February 24, 1834 (P. L. p. 70, § 00). Van Nordon 
V. Morton, 99 U. S. 378. An action at common law cannot be malntained to 
recover a gênerai legacy. The remedy is solely in equity. Jones v. Tanner, 
7 Barn. & C. 542. The défendant, for the purposes of this suit, la a citizen of 
Pennsylvania. 

v.66F.no.2— 6 
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E. L. Ashhurst, opposed. 

The citizenship of executors or admlnistratars la determlned by the state In 
whlch they are cltizens, and not by the state In whlch they take out letters. 
Amory v. Amory, 95 U. S. 186; Geyer v. Insurance Co., 50 N. H. 224; Coal 
Co. V. Blachford, 11 WalL 172. The right of removal Is not affected by the 
circumstance that the action In the state court Is based upon a statute of the 
state. Gaines v. Fuentes, 92 U. S. 10; FuUer v. Wright, 23 Fed. 833; Seail v, 
School Dlst, 124 U. S. 197, 8 Sup. Ct 460. 

DALLAS, Circuit Judge. This case was originally brought in a 
court of Pennsylvania by a citizen of that state. The défendant, 
a citizen of Delaware, caused its removal to this court. The plain- 
tiff insists that it should be remanded, and upon two grounds, 
with référence to which his motion to that end will be decided. 

1. It is asserted that the défendant, who is sued as executor, 
"having come into this state, and haying taken out ancillary let- 
ters, is, for the purpose of this suit, a citizen of Pennsylvania, and 
there is no diverse citizenship as required by the act." This prop- 
osition is in conflict with the law as settled by the highest author- 
ity. "Where the jurisdiction of the courts of the United States 
dépends upon the citizenship of the parties, it bas référence to the 
parties as persons. A pétition for removal must, therefore, state 
the Personal citizenship of the parties, and not their officiai citizen- 
ship, if there can be such a thing." Amory v. Amory, 95 U. S. 187. 

2. It is further contended that, notwithstanding the diverse citi- 
zenship of the parties, this suit is one of which a circuit court of 
the United States has not jurisdiction. It is an action, in com- 
mon-law form, for the recovery of a legacy. It was brought in 
conformity with a statute of the state of Pennsylvania which au- 
thorizes such actions. Act Feb. 24, 1834 (P. L. p. 83, § 50); Purd. 
Dig. p. 449, pi. 215. Without this statute, a proceeding in accord- 
ance with chancery methods would hâve been the only available 
one in the state court. It, however, only provided a new form of 
remedy; the tribunal remained the same, and its jurisdiction was 
not extended or altered. In Pennsylvania the same courts admin- 
ister both law and equity, and whether any particular case is of 
the one class or the other is not a question of jurisdiction, but of 
form merely. Adams v. Beach, 1 Phila. 101. Accordingly, those 
courts hâve held that cases under this particular statute are, sub- 
stantially, suits in equity. Seibert v. Butz, 9 Watts, 494; Dunlop 
V. Bard, 2 Pen. & W. 309. The subject-matter of the présent liti- 
gation is within this court's jurisdiction in equity, but not at law; 
and inasmuch as hère the distinction between equity and law can- 
not (as in the Pennsylvania courts) be disregarded, nor the prin- 
ciples and remédies peculiar to either System be applied under the 
otibier, it is contended that this cause has been transferred to a 
court which, as a court of equity, cannot entertain it, because it is 
an action at law, and which, as a court of law. cannot take cogni- 
zance of it, for want of jurisdiction, This contention involves the 
acceptance of a conséquence, which, as I ventured to suggest upon 
the argument, seems to be inadmissible. That a state, by simply pre- 
scribing a peculiar form of procédure for its own courts, may, in 
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any case, divest the rightful jurisdiction of those of the United 
States, is a doctrine to which I am wholly unable to assent, and 
which dœs not appear to be supported by any précèdent or author- 
ity. The act of congress of 1888 (25 Stat. 433) provides that any 
suit of a civil nature, at law or in equity, may be removed, wiiere- 
ever tlie sum in dispute amounts to $2,000, and the controversy is 
between citizens of différent states; and the right thus accorded 
pertains to ail proceedings of a civil nature, of whatever form, 
provided they are suits at law or in equity. Any case which in 
the state cOurt was either the one or the other of those becomes, 
upon its proper removal to a circuit court of the United States, 
cognizable by it. Fuller v. Wright, 23 Fed. 833; In re Cilley, 58 
Fed. 987; Clark v, Smith, 13 Pet. 203; Parker v. Overman, 18 How. 
141; Thompson v. Railroad Co., 6 Wall. 138; Searl v. School Dist., 
124 U. S. 197, 8 Sup. Ct. 460. Whether the jurisdiction of this 
court is upon its law side or its equity side will be determined "by 
the essential character of the case," but the right of removal is 
not affected by any such question. That right exista if, upon 
either side, the requisite jurisdiction exists. Where a cause 
brought hère by removal cannot be entertalned upon the one side, 
it must be assigned to the other; but it is not to be remitted to the 
state court if, upon either side, the fédéral court is compétent to 
retain and décide it. Van Norden v. Morton, 99 U. S. 378. In 
the cases in which the right of removal has been denied or ques- 
tioned, the proceedings in the state courts hâve been, in their na- 
ture, not civil suits, either at law or in equity, or else some inde- 
pendent condition of the statute (ex gr. as to the sum in dispute) 
has been lacking. Gaines v. Fuentes, 92 U. S 10; In re Cilley, 
58 Fed. 977; Dev v. Railway Co., 45 Fed. 82; In re Pennsvivania 
Co., 137 U. S. 451, 11 Sup. Ct. 141. The motion to remand is denied. 



LITTLE ROCK JUNCTION RT. v. BURKE. 
(Circuit Court of Appeals, Elghth Circuit. January 28, 1895.) 

No. 403. 

1. Fedkbai. Courts — Jukisdiction — Setting Asidb Decreb of State Court. 

The fédéral courts hâve no jurisdiction of a suit to set aside a decree 
of a state court, on the ground that such decree is utterly vold when tested 
by an inspection of the record, since in such case a motion, appeal, or 
biU of review, in the court which made the decree, Is the proi>er and 
sufflcient remedy. 

2. Sahe. 

It seems that such courts may bave jurisdiction of a suit to set aside 
such a decree on grounds outside the record, aad proved by extrinsie 
évidence. 

8. Bamb— Suit to Quiet Title. 

Thongh the fédéral courts bave jurisdiction, in a proper case, to en- 
tertaln a blU to q.ulet title or remove a cloud on title, such Jurisdiction 
does not extend to cases wbere the cloud consista of a judgment or decree 
of a state court, and proceedings taken in exécution of the same, which 
judgment or decree Is alleged to be vold on its face. 
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4, Sauk 

Suit was brought In a court of the state of Arkansas, pursuant to the 
statuté of that state, by P. county, to establish and foreclose a tax lien 
on certain lands of B. The statute required an order to be made and 
published requiring claimants of lands affected by such a suit to appear 
and show cause why the same should not be sold, and provided that, upon 
proof of publication and failure of claimants to appear, a decree pro 
confesso might be entered. Such a decree was made against B.'s lands, 
which were sold and conveyed to one S., who sold to the L. Ry. Co. 
B. subsequently brought a suit in the fédéral court to set aside such con- 
veyances and the decree of the state court, as clouds on his title, upon 
the ground that the state court acquired no jurisdictlon of B. It ap- 
peared by the record of the suit in the state court, which was the only 
évidence offered, that the affidavlt of publication of notice filed in such 
record was not verifled. Hdd, that the suit was one to set aside the 
decree of the state court for defects apparent on the face of the record, 
and that the fédéral court had no jurisdictlon to entertain it. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

John Burke, the appellee, daiming to be the owner by inheritance of the 
south part of lot 6 in block 1 of Pope's addition to the city of Little Rock, 
Ark., flled a complaint against the Little Rock Junction Railway, hereafter 
termed the "Railway Company," to establish his title thereto, and to recover 
the premises from the possession of the défendant. The bill averred, in sub- 
stance, that the railway campany was in possession of the land under a con- 
veyance from E. S. Stiewell; that said Stiewell claimed to hâve purchased 
the property at a sale for overdue taxes, which sale had been made in obédi- 
ence to a decree of the Pulaski chancery court, a state court of Arkansas, hav- 
ing full chancery powers; that the title thus acquired by the railway Com- 
pany from E. S. Stiewell, Its grantor, was unfounded and void, for the reason 
that said Pulaski chancery court never in fact acquired jurisdictlon over the 
appellee in the suit to condemn and sell the property for overdue taxes. The 
tax suit in question was brought under the provisions of an act of the legis- 
latm'e of the state of Arkansas entltled "An act to enforce the payment of 
overdue taxes," approved on March 12, 1881, and an amendatory act ap- 
proved March 22, 1881. Laws Ark. 1881, pp. 63-72, 159-161. The second, third, 
fourth, and flfth sections of said act, which are most material to the présent 
case, are as foUows: 

"Sec. 2. On the flling of such complaint, the clerk of the court shall enter 
on the record an order, which may be in the foUowing form: 'State of Ar- 
kansas, on Relation of , Plaintifif, vs. Certain Lands on which Taxes are 

Alleged to be Due, Défendant. Now, on this day came said plaintifC, and 
files hère in court his complaint, In which he sets forth that there are certain 
taxes due on the following lands: [Hère insert a description of the land.] 
Now, therefore, ail persons having any right or interest in said lands, or any 
of them, are required to appear in this court within forty days from this 
date, then and there to show cause, if any they can, why a lien shall not be 
declared on said lands for ùnpaid taxes, and why said lands shall not be sold 
for non-payment thereof.' 

"Sec. 3. The clerk of said' court shall at once cause a copy of said order to 
be published for two insertions In some newspaper published In the county; 
and if there is no newspaper published hi the county, he shaU cause a copy 
of said order to be posted at the door of the court house of the county, or of 
the room In which the court Is held; and such publication shall be taken to 
be notice to ail the world of the contents of the complaint flled as aforesaid, 
and of the proceedings had under it. 

"Sec. 4. That any person who can show that he has any Interest In any of 
the lands mentioned In the said order, may appear in the court in which such 
complaint is flled, or before the clerk thereof in vacation, and file an answer. 
showing why the prayer of such complaint shall not be granted; * * * * 

"Sec. 5. At the end of the forty days mentioned In section 2 of this act, the 
clerk shaU enter upon the record a decree pro confesso, covering ail lands 
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named in the complaint, regarding which no answer has been flled, whlch 
order may be in tlie following form: 'State of Arkansas, on the Relation of 
Plaintlff, vs. Certain lands on wliicli Taxes are Alleged to be Due, De- 
fendant. It appearing tbat the order herein made, requiring the owners of 
the lands in thls suit to appear and show cause, if any they could, why a 
lien should not be declared on certain lands na/med in the complaint herein, 
has been duly published in the manner required by statute, and that no an- 
swer has been put in as to the foUowing tracts or parcels of land, that Is to 
say: [Hère describe the lands.] It is now, therelore, ordered that the com- 
plaint be taken as true and confessed as to said lands above described.' '* 

Other provisions of said act authorîzed said court, if no cause to the con- 
trary was shown, to fix a lien upon the lands for the arnoimt of ail the taxes, 
penalties, and costs ascertained to be due thereon, and to direct a judicial 
sale of the lands for the payment thereof if the sum ascertained to be due was 
not paid within 20 days from the date of the decree. The bill In the présent 
case chargea that the order made by the clerk in said proceeding on the flling 
of the complaint was not published, as required by the statute aforesaid; that 
there was no record in said cause showing that said order was ever published; 
that no proof of the publication of said order was made by the edltor, pro- 
prietor, or chief accountant of any newspaper, or by any other person au- 
thorized to make such proof; that there was no record in said court showing 
that such proof was ever made; that said order was not in fact published as 
required by law; and that pli of the proceedlngs of the Pulaski chancery 
court in said tax suit were coram non judice and void. The défendants de- 
nied ail of the material allégations of the biU touching the jurisdiction of the 
chancery court, and averred that said court acquired full jurisdiction of the 
case and of ail persons having any interest in the property. The défendants 
also pleaded, in substance, that the case made by the bill of complaint was 
not a case of which the fédéral circuit court sitting in equity could properly 
take cognlzance. The circuit court rendered a decree in favor of the com- 
plainant, whereby it adjudged that his title was not divested by the sale 
under the aforesaid decree. It also decreed that he be restored to the posses- 
sion of the property, and that he recoTer of the railway company the sum 
of $2,467 for the rents and profits of the land. To reverse said decree, the 
railway company has prosecuted an appeal to this court 

George E. Dodge and B. S. Johnson ftled brief for appellant. 
P. 0. Dooley flled brief for appellee. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered tlie opinion of the court. 

It is manifest from an examination of the record in the case at 
bar that the circuit court found and decided that the decree of the 
Pulaski chancery court condemning the land in controversy to be 
sold for the nonpayment of taxes was utterly void for want of juris- 
diction ; and that issue as to the validity of the decree of the chan- 
cery court appears to hâve been tried and determined by the circuit 
court solely upon an inspection of the record in the tax suit. No 
évidence seems to hâve been offered for the purpose of impeaching 
the decree in question, except the record in the suit to foreclose the 
tax lien. For the purpose of showing that the Pulaski chanceiy 
court had acted without jurisdiction, and that its decree was a 
nullity, the complainant below, who is now the appellee, offered the 
following documentary évidence, to wit: The bill of complaint in 
the tax suit; the warning order that was entered therein on the 
flling of the bill pursuant to section 2 of the act of March 12, 1881, 
supra; the decree pro confesso that was entered in said proceed- 
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ing; the final decree therein; and a paper produced by.the clerk of 
the chancery court, that purported to be the proof of publication of 
the warning order, which paper was in the following form, to wit: 

"Notice of Dellnquent Lands. 

"In the Pvaaskl Ohancery Court, at the March Term Thereof, A. D. 1881. 

"Pulaskl County, Plaintlff, vs. Certain Laads upon which Taxes are Alleged 

to be Due. 

"Cornes the plaintiff, the county of Pulaski, by P. C. Dooley, Esq., its so- 
liciter, and flles hère in court its complaint, which sets forth that there are 
certain taxes due on the following lands, to wit: * * * ; S. pt. being 14 
lot 6, block one, Pope's addition. Now, therefore, ail persons having any right 
or interest In said lands or city lots, or any of them, are required to appear 
in this court within forty days from this date, then and there to show cause. 
If any they can, why a lien shall not be declared on said lands for unpaid 
taxes, and why said lands shall not be sold for nonpayment thereof. 

"A true copy from the record. J. W. Callaway, Clerk. 

"June 11, 1881. 

"State of Arkansas, County of Pulaski— ss.: I, J. O. Blakeney, do solemnly 
swear that I am principal accountant of the Arkansas Democrat, a dally 
newspaper printed In said county, and that I waç such principal accountant 
at the dates of publication heremafter stated, and that said newspaper had a 
bona fide circulation in such county at said dates and had been regularly pub- 
lished in said county for the perlod of one month next before the date of the 
flrst publication of the advertlsement hereto annexed, and that the said ad- 
vertlsement was published in said newspaper two times, for two days con- 
secutively, the first insertion therein having been imade on the 13th day of 
June, 1881, and the last on the 14th day of June, 1881. 

"J. O. Blakeney, Princ. Acc't. 

"Sworn to and subscribed before me, this day of , 188-. 

" ^ Notary Public. 

• ***«•***•*••*** 

"In testlniony that the above and foregoing writing Is a true copy of th& 
matter therein recited, as appears from the original paper purporting to be 
proof of publication in the case mentioned in the caption, and which paper is 
now in my custody, I hâve hereto set my hand, aud affixed the seal of said 
court, at my office In the city of Little Rock, this 16th day of February, 1893. 

"[Seal.] I. J. Hicks, Clerk." 

In addition to the documentary proof aforesaid, no extrinsic évi- 
dence was produced by the complainant which tended to show that 
the warning order was not in fact published or posted as section 
3 of the act of March 12, 1881, required, but the case was submitted 
to the circuit court for décision, on the évident assumption that 
the defect in the proof of publication was such as to demonstrate 
the utter invalidity of the decree of the chancery court. Tt is a 
proposition which admits of no controversy that the Pulaski chan- 
cery court acquired no jurisdiction to condemn the land in ques- 
tion to be sold for taxes, and that its decree in that behalf was of 
no effect, and conveyed no title to the purchaser thereunder, if the 
warning order was not in fact published in the mode prescribed 
by the statute. It was held in Gregory v. Bartlett, 55 Ark. 33, IT 
S. W. 344, that a lawful publication of the warning order prescribed 
by the act of March 12, 1881, supra, is necessary to confer juris- 
diction in a suit under that act to enforce a lien for overdue taxes,^ 
and that a publication of the order in the mode prescribed by law 
is unavailing to confer jurisdiction if the clerk of the court neglect» 
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to enter the warning order o£ record before the same is published. 
The doctrine of that case bas recently been cited and approved by 
the suprême court of the United States in Dick v. Foraker, 155 
U. S. 404, 15 Sup. et 124. Thèse deciriions, however, do not 
décide the proposition, which appears to bave been maintained in 
the circuit court, that the decree of the Pulaski chancery court in 
the tax suit is void upon the face of the record. In that suit the 
record discloses that the warning order was duly entered; the de- 
cree pro confesso recites that the warning order had "been duly 
published in the manner required by statute more than forty days 
before this date"; and the anal decree contains the same ré- 
cital, in substance, and a further flnding by the court "that proof 
of publication, of which notice, verified and proved as required 
by law, was filed as required by law." No other portion of the 
record showed aifirmatively, or by necessary intendment, that the 
récital as to the due publication of the warning order was in fact 
false. For aught that appears on the face of the record in the 
tax suit, the warning order may hâve been published precisely as 
the statute requires, and proof of that fact may hâve been made 
to the satisfaction of the chancery court. The contention of the 
complainant in the circuit court seems to hâve been that the decree 
of the chancery court was void upon the face of the record, and 
assailable in any collatéral proceeding, because the proof of publi- 
cation aforesaid, which was on file in the case, was not verified, 
and because a gênerai statute of the state of Arkansas déclares 
that "the afSdavit of any éditer, publisher or proprietor, or the prin- 
cipal accountant of any newspaper, authorized by this act to pub- 
lish légal advertisements, to the effect that a légal advertisement 
bas been published in his paper for the length of time and number 
of insertions it has been published, with a printed copy of such ad- 
vertisement appended thereto, subseribed before any officer of this 
state authorized to administer oaths, shall be the évidence of the 
publication thereof as therein set forth." Mansf. Dig. § 4359. Tn 
other words, it seems to hâve been claimed and decided that a de- 
cree rendered in a suit f ounded on the act of March 12, 1881, supra, 
is utterly void, if the record does not contain the statutory évidence 
of publication above indicated, and that decrees rendered in such 
suits are not entitled to the beneflt of any of those presumptions 
which ordinarily attend and support the judgments of courts of 
superior jurisdiction when the record does not afQrmatively show 
that no jurisdiction was in fact acquired. 

We bave been thus particular in describing the character of the 
testimony that was offered and the nature of the issue that appears 
to bave been tried and determined in the circuit court, for the pur- 
pose of showing that the trial of the case clearly resolved itself 
into a review of the proceedings of the Pulaski chancery court for 
matters apparent on the face of the record. It is manifest that the 
évidence offered to impeach the decree in the suit to foreclose the 
tax lien was such testimony as would hâve been admissible to 
support a bill of review, or a motion in the nature of a bill of review, 
to vacate the decree, had the complainant seen fit to commence a 
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proceeding of that kînd in the Pulaski chancery court. It is also ob- 
vious, we think, that if the decree of the chancery court is in fact 
void on the ground that was and is relied upon to establish its 
invalidity, — that is to say, for want of jurisdiction apparent on the 
face of the record, — then the complainant could hâve obtained as 
full relief by a bill of review flled in the chancery court as by an 
original bill filed in the fédéral circuit court. In addition to the 
considération that a bill of review would hâve furnished an adé- 
quate remedy, it must be also borne in mind that the remedy by 
appeal was originally open to the complainant if he had seen fit 
to prosecute an appeal. Moreover, it is a gênerai rule that, unless 
restrained by the terms of an express statute, a court of superior 
jurisdiction has power at any time to vacate its own judgments 
when it appears from an inspection of its record that a particular 
judgment or decree is utterly void for want of jurisdiction either 
over the person or the subject-matter. This is an inhérent power, 
which ail courts of superior jurisdiction possess as a necessary 
part of the machinery for administering justice, and as a means 
of preventing their orders and decrees from becoming instruments 
of injustice. Black, Judgm. §§ 297, 307, and cases there cited. 

Inasmuch, then, as the case at bar was essentially a suit to annul 
the decree of the Pulaski chancery court and the proceedings that 
had been taken thereunder, for the alleged reason that the decree 
was ntterly void when tested by an inspection of the record, it 
becomes important and necessary to inquire whether the circuit 
court could properly entertain jurisdiction of a suit of that nature. 
It may be admitted that the fédéral circuit courts hâve power to 
entertain suits to enjoin persons from asserting any right or title 
under a judgment or decree of a state court of co-ordinate juris- 
diction that is alleged to hâve been obtained by fraud or collusion. 
Gaines v. Fuentes, 92 U. S. 10; U. S. v. Norsch, 42 Fed. 417. Possi- 
bly, a bill in equity to obtain the same relief may be entertained in 
any case where it is shown by proper averments that the judgment 
of a state court which is apparently regular and valid, and for that 
reason is not subject to collatéral attack, for some reason not dis- 
closed by the record is in fact invalid and of no effect. A complaint 
alleging such facts would furnish a proper foundation for an orig- 
inal suit in equity because additional issues would be raised and 
new facts would be brought upon the record as the basis for inde- 
pendent judicial action. But a complaint or a pétition which seeks 
to impeach a decree, without the aid of extrinsic évidence, for want 
of jurisdiction apparent upon the face of the record, simply im- 
poses upon the court to which it is addressed the duty of re-examin- 
ing questions that hâve once been tried and decided, and for that 
reason a proceeding of that nature cannot be regarded as a new ac- 
tion, but is rather a continuation of the original suit. The case 
of Barrow v. Hunton, 99 U. S. 80, 82, furnishes an apt illustration 
of the distinction which exists between a suit to impeach a judg- 
ment which is apparently valid, by évidence dehors the record, and 
a proceeding to vacate a judgment for matters disclosed upon the 
face of the record. In that case, Hunton had obtained a final 
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judgment by default in a state court of Louisiana in an attachment 
suit. Subsequently, the judgment debtor flled a complaint against 
Hunton in the state court to nullify the judgment, on the ground 
that he had not been lawfully served with process. Hunton 
caused the proceeding to nullify the judgment to be removed to 
the circuit court of the United States, where the question arose 
whether the fédéral court could lawfully entertain jurisdiction of 
the proceeding. With référence to that question, Mr. Justice Brad- 
ley, in delivering the opinion of the suprême court of the United 
States, said: 

"The question presented -with regard to the jurisdiction of the circuit court 
is whether the proceeding to procure [the] nullity of the former judgment in 
such a case as the présent is or is not in its nature a separate suit, or whether 
It is a supplementary proceeding, so connected with the original suit as to 
form an incident to it, and substantially a continuation of it. If the pro- 
ceeding is merely tantamount to the eommon-law practice of moving to set 
aside a judgment for irregularity, or to a wrlt of error, or to a bill of review 
or an appeal, it would belong to the latter category, and the United States 
court could not properly entertain jurisdiction of the case. Otherwise, the 
circuit courts of the United States would become Invested with power to con- 
trol the proceedings in the state courts, or would hâve appellate jurisdiction 
over them in ail cases where the parties are citizens of différent states. Such 
a resuit would be totally inadmissible. On the other hand, if the proceedings 
are tantamount to a biU in equity to set aside a decree for fraud in the obtain- 
ing thereof, then they constitute an original and independent proceeding; and 
aeeording to the doctrine laid down in Gaines v. Fuentes, 92 U. S. 10, the case 
might be withln the cognizance of the fédéral courts. The distinction between 
the two classes of cases may be somewhat niée, but it may be aiflrmed to exist. 
In the one class there would be a mère revision of errors and irregularities, 
or of the legality and correctness of the judgments and decrees of the state 
courts; and in the other class the investigation of a new case arising upon new 
facts, although having relation to the validity of an actual judgment or de- 
cree, or of the party's right to claim any benefit by reason thereof." 

In that case it was held that as the proceeding in question merely 
involved a review of the action of the state court, as disclosed 
by its record, the state court was the proper tribunal to dispose of 
the proceeding, and that it could not be entertained by the fédéral 
court. In some other cases it has been ruled that, as between 
state courts of co-ordinate jurisdiction, one of such courts has no 
power to annul and enjoin the judgments or decrees of another. 
Plunkett v. Black, 117 Ind. 14, 19 N. E. 537; Grattan v. Matteson, 
51 lowa, 622, 2 N. W. 432. 

We think, therefore, that it may be accepted as a gênerai rule, 
in the absence of any statutory provisions on the subject, that the 
proper forum in which to seek relief, otherwise than by an appeal 
or writ of error, against a judgment or decree which is alleged to 
be void on the face of the record, is in the court by which such judg- 
ment or decree was rendered, and that other courts of co-ordinate 
jurisdiction hâve no authority to grant relief in such cases. But, 
whatever may be the correct rule in this respect as between state 
courts of equal authority, it is manifestly true, we think, that, owing 
to the peculiar relations which exist between state and fédéral 
courts of co-ordinate jurisdiction, the fédéral circuit court ought 
not to review, modify, or annul a judgment or decree of a state court, 
unless such review is sought on a state of facts not disclosed by the 
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record of the sitate court, which, for that reason, has not under- 
gone judicial examination. The suffi ciency of the service, whether 
by publication or otherwise, to support a final adjudication, and 
every other matter apparent upon the face of the record, are sup- 
posed to hâve received due considération by the court rendering 
a judgment or decree before the same was entered. Therefore, 
when a suit is instituted to nullify a decree for matters disclosed 
by the record, and for no other reason, the proceeding is not a new 
suit, but is essentially in the nature either of an appeal from the 
original adjudication or a bill of review. The fédéral courts should 
remit proceedings such as thèse to tbe judicial tribunal of the state 
which made the record that is to be reviewed or impeached. 

We hâve not overlooked the fact that in the case at bar the bill 
prays that the complainant's title may be quieted against the claims 
of the Little Rock Junction Railway, and that he may be restored 
to the possession of the premises now wrongfully withheld from him 
by the défendant Neither has it escaped our observation that 
the complaint was flled after the alleged void decree of the chan- 
cery court was fuUy executed, and after the défendant had acquired 
a title thereunder. It might be argued with some force that the 
circumstance last mentioned was of suffi cient weight to authorize 
the circuit court to review the proceedings of the chancery court, 
and to afford relief, if it appeared that the complainant was with- 
out means of redress for the alleged wrong in the state court by 
which the supposed void decree was rendered. But such was not 
the fact. As we hâve heretofore sufficiently shown, the remedy 
by a bill of review or by an appeal was at one time open to the com- 
plainant, and no reason is perceived why the relief obtalnable by 
a bill of review would not hâve been as effectuai as the decree ren- 
dered by the circuit court. Moreover, as the présent action was 
brought and prosecuted upon the theory that the decree of the chan- 
cery court is utterly void when tried by the record, it follows that 
the remedy by ejectment was also open to the complainant, for 
no doctrine is better established than that a sale under a decree 
that was rendered without jurisdiction confers no title, and that 
such a decree is open to impeachment in any collatéral proceed- 
ing when the want of jurisdiction is apparent upon the face of the 
record. Galpin v. Page, 18 Wall. 350; Coit v. Haven, 30 Conn. 
190; Adams v. Cowles, 95 Mo. 501, 8 S. W. 711; Frankel v. Satter- 
fleld (Del. Super.) 19 Atl. 898; Furgeson v. Jones (Or.) 20 Pac. 842; 
Black, Judgm. §§ 278, 407, and cases there cited. 

Forasmuch, then, as» the injury complained of was subject to re- 
dress in the modes above indicated, we are constrained to hold 
that the fédéral court ought not to hâve intervened, as it did, not- 
withstanding the fact that the decree complained of had already 
been executed. The fédéral circuit courts sitting in equity hâve an 
undoubted right, in certain cases, to entertain a bill to quiet title or 
to remove a cloud upon a title, for this has been from time im- 
mémorial one of the well-known functions of a court of equity 
where the remedy at law is inadéquate, either because the com- 
plainant is in possession, or because his title is of an équitable 
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nature, or because the land the title whereof is affected îs vacant 
and unoccupied. This court bas several times recognized the juris- 
diction in question, and attempted to deflne its limits. Bigelow 
V. Chatterton, 10 U. S. App. 267, 2 C. G. A. 402, and 51 Fed. 614; 
Sanders v. Devereux, 8 C. C. A. 629, 633, 60 Fed. 311; Frey v. 
Willoughby, 11 C. C. A. 463, 63 Fed. 865. But we tbink that this 
jurisdiction does not extend, and ought not to be extended, to ca«es 
where the cloud upon a title consista of a judgment or decree of a 
state court, and proceedings that bave been Iaken in exécution of 
the same, wbich are alleged to be utterly void, and on that account 
require the introduction of no évidence to establish their invalid- 
ity other than the record of the state court. Because the fédéral 
«ourts bave power to entertain a bill to quiet title, it does not foUow 
that, under the guise of administering such relief, they will review 
the proceedings of a state court, and vacate the judgment of a 
state court which is obviously void when tested by the record, or 
that they will undo vehat may bave been done by virttie of proceed- 
ings taken under such a judgment, so long as it is possible for the 
«omplainants to bave such judgment and the proceedings taken 
thereunder vacated by a proper application addressed to the state 
court For thèse reasons, our conclusion is that the facts proveû 
at the trial were not of such a character as are essential to support 
an original bill in the fédéral courts. 

The decree of the circuit court is theref ore reversed, and the cause 
is remanded, with directions to the circuit court to vacate its de- 
cree and to dismiss the bill of complaint, without préjudice to the 
appellee's right to take such action in the state court as he may 
deem proper. 

SANBORN, Circuit Judge (concurring). I concur în the resuit 
in this case on the f ollowing grounds : A bill in equity cannot be 
maintained in the national courts to recover possession of real 
property in cases in which there is no impediment to an action of 
ejectment. Sanders v. Devereux, supra. The only évidence pro- 
duced by the appellee in this case to impeach the tax judgment on 
which the appellant's title rested was that which appeared on the 
face of the files and records of the Pulaski county chancery court, 
and the only contention on which he relied to overthrow that judg- 
ment was that thèse files and records disclosed the fact that that 
court never had jurisdiction to render the judgment. If this posi- 
tion was Sound, the appellee could bave maintained ejectment to 
recover the property in question, inasmuch as the appellant was 
in possession, and for that reason the bill should hâve been dis- 
missed. If, on the other hand, the files and records of the Pulaski 
county chancery court* did not disclose its want of jurisdiction, 
and hence the invalidity of the tax judgment, then there was no évi- 
dence in the court below to sustain the claim of its invalidity, and 
the bill should bave been dismissed for that reason. 
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SEARCY OOUNTY v. THOMPSON. 

(Circuit Court of Appeals, Eighth Circuit. January 21, 1895.) 

No. 497. 

pRACTicB— Questions Eeviewablb on Ebeor— Général Finding. 

An action was submltted to the court, jury trial being waived. No 
exceptions to tlie admission or rejection of évidence were talien, no rullug 
was asked in the nature of a demurrer to évidence, nor was tlie court 
aaked tomake spécial flndlngs of fact; but the défendant requested thecourt 
to make certain ruiings, upon the whole case, as to the right of the plain- 
tiff to a recovery. The court found generally for the plalntiff, and the de- 
fendant excepted to the refusai of the court to adopt the conclusions sub- 
mltted by It Edd., that the exceptions presented nothing which the ap- 
pellate court could revlew. Sanbom, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by W. H. Thompson against Searcy county, 
Ark., to recover upon certain county warrants. 

Eben W. Kimball and A. Y. Barr, filed brief for plaintifE in error. 
H. M. Hill (U. M. Rose, W. E. Hemingway, and G. B. Rose, on 
brief), for défendant in error. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case was before this court on a 
previous occasion, and is reported in 12 U. S. App. 618, 6 C. C. A. 
674, and 57 Fed. 1030. After the case was remanded by this court 
for a new trial, Searcy county, the plaintiff in error, flled an amended 
answer, wherein it alleged, in substance, that the warrants sued 
upon were issued in pursuance of a fraudulent and unlawful agree- 
ment between the county and McCabe & Greenhaw, who were the 
contractors for building a courthouse for the county, whereby the 
price for doing the work was fixed at a sum known to be three times 
in excess of its actual value, to cover a known dépréciation in the 
value of county warrants that were to be issued and received in 
payment for building the courthouse. A stipulation was flled, 
waiving a jury, and the case was subsequently tried before the 
court — resulting in a judgment in favor of Thompson, who was the 
plaintiff, for the sum of |23,500. The bill of exceptions in the prés- 
ent record contains a statement of the substance of the testimony 
that was adduced at the trial. It also shows that the trial court 
elected to make a gênerai, rather than a spécial, finding, which flnd- 
ing is as follows: 

"The case was then argued and submltted to the court, and the court found 
for the plaintiff, upon ail of the warrants sued ^ on and rendered judgment 
against tiie défendant for the sum of twenty-three thousand flve hundred dol- 
lars and costs, from which judgment the défendant clalmed an appeal; and 
time was allowed the défendant, for slxty days from this date, to prépare and 
flle its bill of exceptions herein." 

No exceptions were taken in the course of the trial, either to the 
admission or exclusion of testimony. Neither did the défendant 
ask an instruction in the nature of a demurrer to the évidence, — 
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that, on the proof ofCered, the plaintiff was net entitled to recover. 
Such being the condition of the record, we are confronted at the 
outset with the inquiry whether the record présents any question 
which this court can review. 

Section 700 of the Revised Statutes, which was enacted on March 
3, 1865 (13 Stat. 501), provides that: 

"When an issue of faxît In any civil cause in a circuit court is tried and 
determlned by ttie court witbout the intervention of a jury, accordlng to 
section six hundred and forty-nlne, the rullngs of the court in the progress 
of the trial of the cause, if excepted to at the tlme, and duly presented by 
a bill of exceptions, may be reviewed by the suprême court upon a writ of 
error or upon appeal; and when the flnding is spécial the review may extend 
to the détermination of the sufflciency of the facts found to support the judg- 
ment" 

In one of the earliest cases involving a construction of this stat- 
ute, Dirst v. Morris, 14 Wall. 484, 491, Mr. Justice Bradley, in 
delivering the opinion of the suprême court of the United States, 
said: 

"But, as the law stands, if the jury Is waived, and the court chooses to flnd 
generally for one side or the other, the losing party has no redress, on error, 
except for the wrongful admission or rejection of évidence." 

In a subséquent case, in which a jury had been waived pursuant 
to the provisions of the aforesaid statute, the suprême court had 
occasion to consider whether it could review the action of the cir- 
cuit court in refusing certain instructions that had been asked by 
the défendant. With référence to that question, the court said : 

"Requests that the court would adopt certain conclusions of law were also 
presented by the défendants, in the nature of prayers for instruction, as in 
cases where the Issues of fact are tried by a jury, which were refused by 
the circuit court, and the défendants also excepted to such refusais. None 
of thèse exceptions hâve respect to the rulings of the court in admittlng 
or rejectlng évidence, nor to any other ruling of the circuit court which 
can properly be denominated a ruling in the progress of the trial, as every one 
of the refusais excepted to appertain to some request made to affect or control 
the final conclusion of the court as to the plaintifC's right to recover. Such re- 
quests or prayers for instruction, in the opinion of the court, are not the proper 
subjects of exception in cases where a jury is waived, and the issues of fact are 
submitted to the détermination of the court." Insurance Co. v. Folsom, 18 
Wall. 237, 253. 

In the case of Cooper v. Omohundro, 19 Wall. 65, 69, which was 
also a case that had been tried by the court without the intervention 
of a jury, it appeared that five instructions had been asked by the 
défendant which were refused by the circuit court, and the refusai 
of the same was assigned for error. One of thèse instructions was 
in the following form: 

"(5) That, upon the whole case, judgment should be for the défendant." 

Concerning the alleged errors, Mr. Justice Clifford, in delivering 
the opinion of the suprême court, said : 

"Beyond ail doubt, the only effect of the exception to the refusai of the court 
to grant the flfth request, if the exception is admitted to be well taken, will be 
to requlre the court hère to review the flnding of the circuit court in a case 
where the flnding is gênerai, and where it is unaccompaniedjby any authorized 
Btatement of the facts, which it is plain this court cannot do, for the reasons 
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glven in the opinion of the court In the caae of Insurance Oo. v. Folsom, decld- 
ed at the présent term. Our décision In that case was, that In a case where 
Issues of fact are submltted to the circuit court, and the flndlng is gênerai, 
nothing is open to review by the losing party, under a wrlt of error, except the 
ruUngs of the circuit court in the progress of the trial, and that the phrase, 'rul- 
IngB of the court In the progress of the trial,' does not include the gênerai find- 
ing of the circuit court, nor the conclusions of the circuit court embodied in 
such gênerai flnding, which certainly disposes of the exceptions to the refusais 
of the circuit court to décide and rule as requested In the flrst four prayers 
presented by the défendant, as It is clear that those exceptions seek to review 
certain conclusions of the circuit court whlch are necessarlly embodied in the 
gênerai flnding of the circuit court." 

In the case of Martinton v. Fairbanks, 112 U. S. 670, 675, 676, 5 
Sup. et. 321, the following statement is found with référence to the 
act of March 3, 1865, which is now under considération. The court 
eaid: 

"Prier to the enactment of the act of March 3, 1865 (now sections 649, 
700, Rev. St U. S.), it was held by thls court that 'when the case is sub- 
mltted to the Judge to flnd the facts, wlthout the Intervention of a Jury, 
he acts as a référée by consent of the parties, and no blll of exceptions 
wlll lie to his réception or rejection of testimocy nor to hls judgment on 
the law,' * • * and that 'no exception can be taken where there is 
no jury, and where the question of law is decided in delivering the final 
judgment of the court' * * * Section 4 of the act of March 3, 18(55, was 
passed to allow the parties, where, a jury being walved, the case was tried 
by the court, a review of such ruilngs of the court In the progress of the 
trial as were excepted to at the time and duly presented by blll of excep- 
tions, and aiso a review of the judgment of the court upon the question 
whether the facts specially found by the court were sufBcient to support 
Its judgment In other respects the old law remained unchanged. In the 
présent case the blll of exceptions présents no ruling of the court made in 
the progress of the trial, and there is no spécial flnding of facts. The gên- 
erai flnding is conclusive of the Issues of fact against the plaintiff in error, 
and there is no question of law presented by the record of which we can 
take cognizance." 

Again, in Stanley v. Supervisors of Albany, 121 tJ. S. 535, 547, 
7 Sup. et. 1234, it was said by Mr. Justice Field, in delivering the 
opinion of the suprême court, that: 

"Where a case Is tried by the court wlthout a jury, Its flndings upon 
questions of fact are conclusive hère. It matters not how convincing the 
argument that upon the évidence the flndings should hâve been différent" 

It is also well settled that "a spécial flnding of facts," in the sensé 
in which that phrase is used in the statute, is not a mère report of 
ail the évidence adduced at the trial, but consists of a statement of 
the ultimate conclusions of the trial court upon issues of fact raised 
by the pleadings. Norris v. Jackson, 9 Wall. 125; Burr v. Des 
Moines Oo., 1 Wall. 99, 102. 

The décisions in Insurance Co. v. Folsom and Cooper v. Omohun- 
dro, supra, were cited and approved in the late case of Lehnen v. 
Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481; and, so far as we are 
aware, the doctrine enunciated in those cases has never been crit- 
icised or overruled by the suprême court It is true, however, as 
has been suggested, that in the case of Clément v. Insurance Co., 
7 Blatchf. 51, Fed. Cas. No. 2,882, Judge Blatchford, while circuit 
judge, gave expression to some views which seem to be at variance 
with the ruling of the suprême court in the cases heretofore cited. 
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But it iB to be noted that the case of Clément v. Insurance Co. wa» 
decided by Judge Blatchford- some two Aears prier to the décisions 
in Dirst v. Morris and in Insurance Co. v. Folsom, so that at the 
présent time the décision in question cannot be regarded as author- 
itative. It becomes necessary, therefore, to apply the doctrine 
above stated to the case at bar. The plaintift in errov asked two 
instructions which were refused, and, on account thereof, excep- 
tions were saved to the action of the circuit court Thèse instruc- 
tions were as foUows : 

"(1) The plalntiff Is -entitled to recover for the building of this courthouse 
only the légal, ordinary, and customary priée for such a building, estimating 
a dollar in county warrants at par with lawful currency of the United States, 
if at the time of letting the contract the contractor and the county judge un- 
derstood that the priée bid was in excess of the real cost of the building, and 
the contract was let with the understanding that county warrants were and 
would be at a discount, and the priée fixed In the contract was put larger 
than the customary priée for such work In order to enable the contractor to 
dispose of the warrants at a discount, and from the proceeds obtaln enough 
to realize the actual value of such a contract. * • * (3) Upon the whole 
case, the Judgment should be for the plaintiff for the amount only whIch such 
a courthouse was worth to build, at customary priées, in cash, deducting therc- 
from the amount already pald by the county for such building." 

It will be observed that the last of thèse instructions is the 
counterpart of an instruction that was asked and refused in the 
case of Cooper v. Omohundro, supra, with référence to which the su- 
prême court in that case remarked that the only effect of the ex- 
ception to the refusai of the request, if the exception was well 
taken, would be to require the suprême court to review the gênerai 
finding of the circuit court, which it was plain it could not do in the 
absence of any spécial ânding. What was thus said is strictly ap- 
plicable to the case in hand. Instruction No. 3, above quoted, having 
been asked by the plaintiff below, is not in the nature of a demurrer 
to the évidence, and cannot be treated as such. It is an instruction 
which would obvlously compel this court to pass upon every con- 
tested issue of law and fact disclosed by the record, if we concède 
that the action of the circuit court in refusing the request is a matter 
that can be reviewed hère. We conclude, therefore, that the alleged 
error in refusing the request is not subject to considération by this 
court. 

With référence to the flrst instruction above quoted. it is sufflcient 
to say that the action of the circuit court in refusing that request 
cannot be reviewed hère, for the following reasons: That instruc- 
tion was evidently offered for the purpose of affecting or controlling 
the flnal conclusion of the circuit court, embodied in its gênerai find- 
ing, as to the plaintiff's right to recover, and as was said in the case 
of Insurance Go. v. Folsom, with référence to similar instructions, 
"such requests or prayers for instruction • • • are not the 
proper subjects of exception in cases where a jury is waived, and the 
issues of fact are submitted to the détermination of the court." 
Furthermore, this request was founded upon a hypothetical state of 
facts, which may or may not hâve been established by the testimony. 
It is impossible for an appellate court, which has no power to review 
the testimony, to say that an error was committed in the refusai of 
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the instruction, unless the record shows that a state of facts was 
found to exist which rendered siich an instruction applicable. It 
may hâve been that the circuit court found and determined that the 
évidence did not establish the supposed facts recited in the instruc- 
tion, and that the case did not require a décision upon the question 
of law which was presented bj the instruction. If that was the 
view entertained, this court cannot say that an error was committedi 
in refusing the request; for by waiving a jury the trial judge became 
invested with an exclusive power to ascertain the facts, and we can- 
not interfère, either directly or indirectly, with his action in that 
behalf. In ail cases where a jury is waived, and the flnding is gên- 
erai, the construction that has heretofore been placed on the act 
of March 3, 1865, will necessarily preclude a party from assigning 
error on account of the refusai of an instruction which is asked with 
référence to some supposed phase of the testimony, and is merely cal- 
culated to affect or to control the final conclusion of the court as 
to the party's right to recover. In this respect the practice in the 
fédéral court differs, no doubt, from the practice which obtains in 
many, if not ail, of the state courts, but at this day it is a practice 
which is too well settled by judicial décisions to be disregarded, 
To obviate the diiïiculty which is oncountered in the présent case, 
and has heretofore been encountered in other cases of a llke char- 
acter, the parties to suits at law pending in the fédéral courts, which 
are to be tried without the intervention of a jury, should make a 
seasonable application to the trial court to flnd the facts specially. 
Though the circuit courts of the United States are not bound by the 
act of March 3, 1865, to make a spécial finding of the facts when a 
jury is waived, yet we apprehend that it will rarely happen that a 
trial judge will refuse to make a spécial finding, when requested to 
do so, especially if counsel will take the trouble to prépare and sub- 
mit such a flnding. for the inspection and approval of the trial judge. 
We can conceive of no reason that will be likely to induce trial 
judges to refuse to sign a spécial finding when it conforms to their 
view of the facts. When the facts of a case are found specially, and 
the finding is duly incorporated into the record by a bill of excep- 
tions, it is made the duty of a fédéral appellate court, by the act of 
March 3, 1865, to détermine whether the facts found are sufîicient 
to support the judgment; and it will generally happen, we think, 
that the right to thus détermine whether the spécial flnding is adé- 
quate to support the judgment will enable an appellate court, where 
the spécial finding is properly prepared, to consider and to décide ail 
of those questions of law pertinent to the case which are ordinarily 
presented, or attempted to be presented, in the form of instructions. 
The resuit is that, because the présent record fails to disclose any 
error committed during the course of the trial which this court can 
review, the judgment of the circuit court must be, and it is hereby, 
affirmed. 

SANBOEN, Circuit Judge (dissenting). 1 am of the opinion that, 
in an action at law, any ruling of the trial court, during the progress 
of the trial, which would hâve been subject to review in this court 
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if the trial had been before a jury, is reviewable hère, în a case in 
which a jury has been waived, and the court has made a gênerai ftnd- 
ing upon the facts, under section 649, Rev. St. Section 649, after 
providing for a waiver of a jury, déclares that: 

"The flndlng of the court upoa the facts • ♦ • shall hâve the same efEect 
as the verdict of a jury." 

Section 700 provides that: 

"When an Issue of f act In any civil cause in the circuit court is trled and 
determined by the court wlthout the Intervention of a jury, according to sec- 
tion 649, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the tiime, and duly presented by a bill of exceptions, may be 
reviewed by the suprême court upon a writ of error or upon appeal." 

In Clément v. Insurance Co., 7 Blatchf. 51, 53, 54, 58, Fed. Cas. No. 
2,882, Judge Blatchford (afterward Mr. Justice Blatchford, of the 
suprême court), in a careful, exhaustive, and well-considered opinion, 
said upon this subject: 

"The trial is to proceed In ail respects as if before a jury, except that there 
Is to be no charge to a jury, and, Instead of a verdict by a jury, there is to 
be a flnding by the court on the facts, which findlng, if gênerai, is to hâve 
the same effect as the gênerai verdict of a jury, and, if spécial, is to hâve the 
same effect as the spécial verdict of a jury. The rulings of the court in ad- 
mltting or rejecting évidence are to be made and excepted to as on a trial be- 
fore a jiUT^. When the évidence is concluded, the respective parties are to pro- 
pound to the court the propositions of law which they respectively conceive 
to arlse therefrom, as on a trial before a jury, except that a proposition of 
law, instead of running to the efEect that, if the jury flnd thus and so, the law 
on such a state of f act is thus and so, will run that, if the court flnd thus and 
so, the law on such a state of fact is thus and so. The court must pass on 
such a proposition of law, when it tries an issue of fact, just as it must pass 
on a proposition of law, when made at a like stage of the trial, on a trial 
before a jury. • * ♦ And such ruling, being, within the fourth section of 
the act of 1865, a ruling of the court, in the cause, in the progress of the trial, 
and being excepted to at-thetime, may, under that section, when duly pre- 
sented by a bill of exceptions, be reviewed by the suprême court upon a writ 
of error, or upon appeal." 

Speaking of a question of law which the counsel in that case de- 
sired to obtain a ruling upon, he said: 

"Now, the proper and effectuai way to ralse this point Is to hâve it appear 
by the record that the défendants requested the court to rule, as matter of 
law, that if it should flnd that McCoy had notice in Cincinnati, as early as 
the 5th of August, 1857, of the loss of the tobacco, and that McOoy as the 
agent of the pMintiffs to transport the tobacco to New York, and that the plain- 
tlffs had put it into McCoy's custody, to be retained therein at least until it 
reached Cincinnati, then McCoy was bound to coimmunicate notice of the loss, 
by telegraph, to the consignées at New York, as soon as he had notice of it 
Mmself, and that, if it should find that McCoy did not communioate such 
notice by telegraph, the plaintiffs could not recover. This would be the mode 
adopted to raise the point on a trial before a jury, and there is no reason 
why it should not be adopted on a trial by the court wlthout a jury." 

Speaking of the last clause of section 700, Rev. St., he said: 

"But there is a further provision in the foiu1;h section of the act of 1865, 
namely, that 'when the flnding is spécial, the revlew may also extend to the 
détermination of the suflicieney of the facts found to support the judgment.' 
A loslng party in a case can always hâve the substantial benefit of this pro- 
vision, without a spécial flnding on the facts, by requesting the court to rule, 
as matter of law, that unless every one of such and such facts is found by it 
v.66F.no.2— 7 
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to exist, or rmless a particular fact Is found to exist, his adversary cannot 
hâve a gênerai finding In his favor." 

In 1869, in Norris v. Jackson, 9 Wall. 125, Mr. Justice Miller, in 
delivering the opinion of the suprême court, said that: 

"Whether the finding be gênerai or spécial, it shall hâve the same effect 
as the verdict of a jury; that Is to say, it is concluslve as to the facts so 
found. In case of a gênerai verdict, which Includes, or may inelude, as 
It generally does, mixed questions of law and fact, It concludes both, except 
so far as they may be saved by some exception which the party has taken 
to the ruling of the court on the law." 

It may be remarked, in passing, that this is exactly the effect 
of a verdict of a jury. The verdict of a jury concludes mixed ques- 
tions of law and fact, except so far as they may be saved by some 
exception which the party has taken to the ruling of the court on 
the law, and there seems to me to be nothing in this opinion which 
holds that the gênerai finding of the court concludes anything more. 

In Dirst v. Morris, 14 Wall. 484, 490, Mr. Justice Bradley, in de- 
livering the opinion of the suprême court, said : 

"This court, sitting as a court of error, cannot pass, as it does in equity ap- 
peals, upon the weight or sufiiciency of the évidence, and there was no spécial 
finding of the facts. Had there been a jury, the défendant might hâve called 
upon the court for instructions, and thus raised the questions of law which he 
deemed materlal. Or, had the law which authorizes the waiver of a jury al- 
lowed the parties to require a spécial finding of the facts, then the légal ques- 
tions could hâve been raised and presented hère upon such flndings as upon 
a spécial verdict But, as the law stands, if a jury is walved, and the court 
chooses to flnd generally for one side or the other, the losing party has no re- 
dress on error, except for the wrongful admission or rejection of évidence." 

The last sentence quoted is obiter dictum. No request was made 
in that case for any déclaration of law at the close of the évidence. 

In 1873, in Insurance Co. v. Folsom, 18 Wall. 237, Mr. Justice 
Clifford, in delivering an opinion of the suprême court in a case 
where the trial court had been requested, at the close of the évi- 
dence, to make certain déclarations of law, said, at page 253 : 

"Requests that the court would adopt certain conclusions of law were also 
presented by the défendants, in the nature of prayers for instruction, as in 
cases where the issues of fact are tried by a jury, which were refused by the 
circuit court, and the défendants also exeepted to such refusais. None of thèse 
exceptions hâve respect to the rulings of the court in admitting or rejecting 
évidence, nor to any other ruling of the circuit court which can properly be de- 
nominated a ruling in the progress of the trial, as every one of the refusais ex- 
eepted to appertain to some request made to affect or control the final con- 
clusion of the court as to the plaintiff's rlght to recover. Such requests or 
prayers for instruction, in the opinion of the court, are not the proper subjects 
of exception in cases where a jury is walved, and the issues of fact are sub- 
mitted to the détermination of the court." 

He cites in support of this déclaration Dirst v. Morris, supra, and 
undoubtedly rests it upon the obiter dictum in that case to which we 
hâve referred. At page 250 of the opinion he concludes a gênerai 
discussion of the rules that should govem the trial of a case bj 
the court without a jury with the déclaration that: 

"Where a case is tried by the court without a jury, the bill of exceptions 
brings up nothing for revision except what it would hâve done had there 
been a jury triaL" 
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In Cooper v. Omohundro, 19 Wall. 65, a case in which, at the 
close of tlie évidence, the plaintiff requested the circuit court to 
make certain déclarations of law, the suprême court refused to 
consider the questions presented by thèse requests; and Mr. Jus- 
tice Clifford, in delivering the opinion, cited Insurance Co. v. Folsom, 
aupra, and said : 

"Oui- décision In that case was, that in a case -where issues of fact are sub- 
mitted to the circuit court, and the finding is gênerai, nothing is open to re- 
vlew by the losing party, uuder a writ of error, except the rulings of the circuit 
court in the progress of the trial; and the phrase, 'rulings of the court in prog- 
ress of the trial,' does not include the gênerai finding of the circuit court, nor 
the conclusions of the circuit court embodied in such gênerai finding." 

In Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct 321,— a case 
in which no request for any déclaration of law was made before 
the close of the trial, — Mr. Justice Woods, in delivering the opinion 
of the suprême court, said : 

"Upon the issues of fact raised by the pleadlngs In this case, there was 
a gênerai finding for the plalntlfC. The défendant contends that the évi- 
dence submitted to the court did not justify this gênerai finding. But, 
if the finding dépends upon the weighing of conflicting évidence, it was a dé- 
cision on the facts, the revision of which is forbidden to this court by section 
1011. If the question was whether ail the évidence was sufficlent in law to 
warrant a finding for the plaintiff, he should hâve presented that question by 
a request for a definite rnling upon that point * * • The court below hav- 
ing made a gênerai finding, which, by the statute, has the same effect as the 
verdict of a jury, the plaintiff in error can resort to no other means of redress 
than those open to it had the case been tried by a jury, and a gênerai verdict 
rendered." Pages 672 and C74, 112 V. S., and page 321, 5 Sup. Ct. 

In 1892, in Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, Mr. 
Justice Brewer, in delivering the opinion of the suprême court, 
said, at page 72, 148 U. S., and page 481, 13 Sup. Ct. : 

"Sections 648 and 649 of the Revised Statutes, while committing gen- 
erally the trial of issues of fact to a jui-y, authorize parties to waive a 
jury, and submit such trial to the court; adding that 'the finding of the 
court upon the facts, which may be elther gênerai or spécial, shaU hâve 
the same effeet as the verdict of a jury.' But the verdict of a jury settles 
aU questions of fact. As said by Mr. Justice Blatchford in Lancaster v. 
Collins, 115 U. S. 222, 225, 6 Sup. Ct. 33: 'This court cannot review the 
weight of the évidence, and can look Into it only to see whether there was 
error in not dlrectlng a verdict for the plaintiff on the question of vari- 
ance, or because there was no évidence to sustain the verdict rendered. The 
finding of the court, to hâve the same effeet, must be equaUy concluslve, and 
equally remove from examination in this court the testimony glven on 
the trial. We must accept the gênerai finding as condusive upon ail matters 
of fact, precisely as the verdict of a jury." 

And at page 78, 148 U. S., and page 481, 13 Sup. Ct, he said: 

"But even If we waive ail thèse objections, and take this statement [a 
statement of the court below] as Intended for and équivalent to a spécial 
finding of facts, or regard the déclaration of law asked by the défendant, 
that the court déclares the law to be that under the évidence the plain- 
tiff is not entltled to recover, as bringing properly before us the question 
whether there was any évidence to sustain the gênerai finding for the plaintiff, 
and thus enter Into an examination of the testimony, stlll we see no error In 
the conclusion of the court based thereon." 

In St Louis V. W. U. Tel. Co., 148 U. S. 92, 96, 13 Sup. Ct. 485, 
which was decided in 1893, Mr. Justice Brewer said: 
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"It Is enough ta say that In this case there was, as appears by the bill 
of exceptions, an application at the close of the triai for a déclaration of 
law that the plaintiff was entitled to judgment for the sum claimed, which 
instruction was refused, and exception taken; and this, as was held in 
Norrls v. Jackson, 9 Wall. 125, présents a question of law for our considéra- 
tion." 

This is the last expression of the suprême court to which our 
attention has been called, and it clearly overrules the déclaration in 
Dirst V. Morris, that only rulings upon the admission or rejection of 
évidence can be reviewed. It must be conceded that the authori- 
ties on this question are not as clear and uniform as might be de- 
sired. The two opinions of Mr. Justice ClifEord in Insurance Co. v. 
Folsom and Cooper v. Omohundro seem to rest upon the obiter 
dictum in Dirst v. Morris, and lead logically to the conclusion 
there expressed. Between that conclusion, that rulings upon the 
admission and rejection of évidence alone may be reviewed, and 
the conclusion to which I hâve arrived, that any ruling of the 
court made during the progress of the trial, and before the find- 
ing is flled, is reviewable in the appellate court if it would hâve 
been subject to review had the trial been before a jury, there seems 
to me to be no secure middle ground. If we départ f rom both thèse 
rules, it will be diflBcult, and I think impossible, to draw the line 
by any rule so that the courts and the gentlemen of the bar may 
know what requests for déclarations of law are, ajid what are not, 
reviewable in this court. For this reason, and because the statute 
provides that the gênerai finding of the court shall hâve the same 
effect as the verdict of a jury, and that the rulings of the court in the 
progress of the trial of a cause may be reviewed upon a writ of 
error, and because I think both the earlier and later décisions of 
the suprême court point to this resuit, I hâve been forced to the 
conclusion that the true test for determining whether or not a 
ruling of the trial court may be reviewed when a jury has been 
waived is whether it would hâve been subject to review if the 
trial had been by jury. As the statute déclares the gênerai finding 
shall hâve the same efEect as the verdict of a jury, I think it ought 
not to be given any greater or other effect. Trust Co. v. Wood, 
8 C. 0. A. 658, 60 Fed. 346, 348; Clément v. Insurance Co., supra; 
St. Louis V. W. U. Tel. Co., supra. Tested by this rule, the applica- 
tion of the plaintiff for a déclaration of law, "that upon the whole 
case the finding of the court should be for the plaintiff for the 
amount of the warrants sued on, without déduction of any kind," 
presented the question whether or not, if ail the évidence adduced 
by the défendant was admitted to be true, the plaintiff was entitled 
to a judgment for the amount he claimed. This application had 
the same effect that a request to the court to instruct the jury per- 
emptorily to find for the plaintiff for the amount of the warrants 
would hâve had, if the trial had 'been before a juiy. Nor does it 
appear to me that there is any greater difficulty in reviewing and 
deciding this question in a case tried before the court than there 
would hâve been if the trial had been by jury. There is in this 
record a bill of exceptions which déclares that it contains ail the 
évidence. It is not necessary to pass upon the weight or suffi- 
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ciency of the évidence to détermine this question of law. It is to 
be decided like the question wLich arises upon a request for a per- 
emptory instruction to the jury, on the concession that the évidence 
for the défendant must prevail on ail disputed material issues. 
Indeed, this application is, both in form and in substance, substan- 
tially the same as that which Mr. Justice Brewer declared in St. 
Louis V. W. U. Tel. Co., supra, properly presented a question for 
the considération of the suprême court. Nor can I persuade my- 
self that this court ought to escape from reviewing the questions 
presented by the other déclarations made and refused by the court 
on the ground that there may hâve been no évidence in the case 
to which they were applicable. Ali the évidence is before us, 
in this bill of exceptions. If there was any évidence tending to 
show the State of facts set forth in thèse déclarations, the respec- 
tive parties to this action were entitled to hâve them given, if they 
were the law; and I see no reason why it is not as much the duty 
of this court to inspect the record, and see whether or not there 
was any such évidence, as it would hâve been if the trial had been 
by jury. A cursory inspection of the record discloses évidence 
tending to show the facts set forth in thèse varions requests, and I 
hâve been forced to the conclusion that the questions of law they 
présent should hâve been reviewed by this court 
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(Circuit Court of Appeals, Eighth Circuit. February 20, 1895.) 

No. 517. 

Inclosueb of Public Land— Act of Febktjakt 25, 1885. 

The act of February 25, 1885, to prevent unlawful occupancy of the 
public land (23 Stat. c. 149), provides that ail inclosures of publie lands, 
to any of which lands the person maklng the Inclosure had no bona flde 
clalm or tltle at the time the inclosure was made, are unla-wf ul. Défend- 
ant had acqulred from the owners the right to use ail the odd-numbered 
sections In two certain townships, and outside thereof, immediately ad- 
joining the even-numbered sections lying wlthin and on the margin of such 
townships, and ereeted on said odd-numbered sections a fence which in- 
closed the whole of such two townships, the even-numbered sections of 
which were government land. Hdd, that such inclosure was unlawful, al- 
though défendant had made gâtes at the section Unes to glve access to 
the government land, and without regard to any public advantages aUeged 
to resuit from defendant's act. 59 Fed. 562, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a suit by the United States against Daniel A. Cam- 
âeld and William Drury, under the act of February 25, 1885 (23 
Stat. c. 149), to compel the removal of an inclosure of public land. 
The circuit court entered a decree for the complainant, after sus- 
taining exceptions to the answer as insufBcient. 59 Fed. 562. De- 
fendants appeal. 

This was a blU filed by the United States against Daniel A. Camfleld and 
WUliam Drury, the appellants, in the circuit court of the United States for 
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the district o( Colorado, under the provisions of an act of congress approved 
on February 25, 1885, entitled "An act to prevent unlawful occupancy of the 
public lands." 23 Stat. 321, e. 149. The flrst section of said act is as foUows: 
"That ail Inclosures of any public laods in any state or terrltory of the United 
States, heretofore or to be hereafter made, ©rected or constructed by any per- 
son, party, association or corporation, to any of which land included within 
the Inclosure, the person, party, association or corporation making or control- 
ling the inclosure had no claim or color of title made or acqutred lu good 
faith, or an asserted right thereto by or under claim, made in good faith 
with a vîew to entry thereof at the proper land office under the gênerai laws 
of the United States at the time any such inclosure was or shall be made, are 
hereby declared to be unlawful, and the maintenance, érection, construction 
or control of any such inclosure is hereby forbidden and prohlbited; and tUe 
assertion of a right to the exclusive use and occupancy of any part ol' tlif 
public lands of the United States in any state or any of the territories of the 
United States, without claim, color of title or asserted right as above speci- 
fled as to Inclosure, is likewise declared unlawful, and hereby prohlbited." 
By section 2 of said act it is made the duty of the district attorney of the 
United States for the proper district, when complaint is made to him by affl- 
davit by any citizen of the United States, that section 1 of the act is being 
violated, to institute a civil suit, in the naime of the United States, in the 
proper United States disb'ict or circuit court, against the person or persons 
charged with making the unlawful inclosure complained of. By said sec- 
tion, jurisdiction is also conferred upon any United States district or circuit 
court or territorial district court having jm'isdiction over the locality where 
the land Inclosed, or any part thereof, shall be situated, to hear and déter- 
mine proceedings in equity, by writ of injunction, to restrain violations of the 
provisions of the act. It is also made the duty of said courts, In case any in- 
closure shall be found to be unlawful, to make the proper order, judgment, 
or decree for the destruction of the inclosure, in a summary way, unless the 
inclosure shall be removed by the parties complained of within five days after 
they are ordered to do so. 

The bill In the présent case charged, in substance, that the défendants, 
Daniel A. Oamfleld and William Drury, with intent to encroaeh and intrude 
upon the lands of the United States in an illégal manner, and to monopollzo 
the use of the same for their own spécial benefit, did, on or about the Ist of 
January, 1893, bulld, construct, erect and maintain a fence which inclosed 
and included about 20,000 acres of the public domain of the United States, 
and that the effect of such inclosure was to exclude the United States 
and ail other persons, except the défendants, therefrom; that the lands thus 
wrongfully inclosed consisted of ail of the even-numbered sections in town- 
ships numbers 7 and 8 north of range 63 west of the sixth principal meridian. 
The biU of complaint further averred that said townships 7 and 8 lie within 
the limits of the grant made by the government to the Union Pacific Railroad 
Company; that the défendants had acquired from said railroad company the 
right to use ail the odd-numbered sections of land which lie within said town- 
ships 7 and 8 and outside thereof Immediately adjacent to the even-nuni- 
bered sections lying within and on the margln of said townships, and thsit in 
buUding the fence complained of the défendants had constructed it en tire' y 
on odd-numbered sections either within or without townships 7 and 8 so as to 
completely inclose ail of the government lands aforesaid, but without locating 
tlie fence on any part of the public domain so inclosed. The subjoiued dia- 
gram of one township will serve to illustrate the manner in which the fence 
was constructed so as to inelose the even-numbered sections. The fence is 
indicated by the dotted Unes. 

The défendants admitted by their answer that they had constructed a fence 
so as to inclose aU of the even-numbered sections in townships 7 and 8, sub- 
stantially as set ont above in the plaintiÊE's complaint, save and except that 
at each section Une a swinging gâte had been placed, to afiford access to so 
much of the public domain as was inclosed by the aforesaid fence. By their 
answer the défendants sought to .lustify the érection of the fence in ques- 
tion on the ground that they owned ail the odd-numbered sections in town- 
ships 7 and 8, and that they were engaged in building large réservoirs for 
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the purpose of irrigating the land by them owned, and much other land In 
that vicinity. They averred that in carrying ont siich irrigation sclieme tliey 
found it necessary to fence their lands in townships 7 and 8 in the manuer 
above described. ïliey also denied tliat they had any intention of monop- 
olizing the even-numbered sections indosed by said fence, or to exclude the 
public therefrom. They further averred, in substance, that the worls in which 
they were engaged was of great importance and utility, and would redoimd 
to the great advantage of the United States and its citizens. The answer 
was excepted to on the ground that it was insuliicient to constitute a défense 
to the bill. This exception was sustained, and as the défendants declined to 
plead further a decree was entered in favor of the govemment, from which 
decree the défendants hâve appealed. 

James W. McCreery (A. C. Patton, H. E. Churchill, and C. W. 
Bâtes, on the brief), for appellants. 
Henry V. Johnson, U. S. Atty. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court 

Section 1 of the act of February 25, 188n, supra, declared, in effect, 
that it should thereafter be deemed unlawful for any person, asso- 
ciation, or corporation to make or maintain an incloaure which 
embraced within its limits any public land of the United States, 



104 FEDERAL EEPOETEE, Vol. 66. 

to which tlie person making or maintaining the inclosure had no 
claim or color of title, and to which he asserted no right under a 
claim made in good faith, with a yiew to the entry thereof at the 
proper land office nnder the gênerai laws of the United States. 
The statute in question is gênerai in its tenns, and it contains no 
exceptions. It was withiu the power of eongress to enact such a 
law; and, having enacted it, it is not within the province of the 
judiciary to inquire or to décide whether the measure was politic 
or impolitic, wise or unwise. The answer âled by the défendants 
admitted, in substance, that the défendants had caused an inclo- 
sure to be made which embraced within its limits more than 
20,000 acres of the public domain. ïhis admission brought them 
within the inhibitions of the law. It matters not what their in- 
tQnt may hâve been in maldng the inclosure. The courts charged 
with the enforcement of the law cannot say that the construction 
of a dam for purposes of irrigation is a work of such great utility 
and importance that, in the exécution of the same, the plain man- 
date of the statute may be disregarded. In support of their con- 
tention that the answer disclosed a good défense to the bill, we 
hâve been referred by counsel for the appellants to the case of 
U. S. V. Douglas- Willan Sartoris Co., 3 Wyo. 288, 22 Pac. 92; but 
we cannot concur in the views expressed by the majority of the 
court in that case. We think that the défendants admitted that 
they had been guilty of a violation of the act of February 25, 1885, 
and that the facts pleaded by way of excuse do not amoimt to a 
justification of the unlawful act in question. The decree of the 
circuit court of the United States for the district of Colorado is 
therefore affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. February 11, 1895.) 

No. 450. 

Corporations — Validitt op Contracts with Opficers. 

The S. Co. was in urgent need of funds to complète certain smeltlng 
Works, which were necessary In order that it might commence business. 
but was wlthout money or crédit. In thèse circumstances, the board of 
directors authorized the président to negotlate a loan of $18,000, secured 
by a mortgage of the company's real estate. The day after such au- 
thority was given, the président informed the board that he had negotiated 
a loan of $18,000 at 20 per cent, commission, to be secured by mortgage 
of the company's property, and this proposition was aecepted by the 
board. The mortgage was executed, and the money, amounting to $14,- 
400, was pald to the company, and used by it, with the knowledge of the 
stockholders, in paying off mechanics' liens, and completing and setting 
in opération the smelting works. The loan was in truth made by the 
président and another director, but this fact was not communicated to 
the board of directors. Eeld, that the action of the président and di- 
rector In negotiating with themselves for a loan to the company, and ex- 
acting a commission of 20 per cent, without informing the board of 
directors that they were the interested parties, was a breach of their 
duty as offlcers of the corporation, and the transaction might hâve been 
rescinded by the corporation, upon refunding the money received by it. 
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B. Same— TJi.TRA Vires— EsTOPPEL. 

At the time when the board of directors voted to obtaln the loan, and 
when the mortgage was given, a by-law of the corporation was in force, 
requiring the action of two-thirds of the stockholders to authorize the 
Incurrlng of a debt In excess of funds in the treasury, and prohiblt- 
Ing the Incurring of debts in excess of 75 par cent, of the vaine of un- 
sold stock In the treasury. Seld that, though the loan was obtained in 
violation of the by-law, the corporation, having received and used the 
money, with the knowledge of the stockholders, was estopped to deny 
the authorlty of the directors to borrow It, and was liable for the 
amount actually recedved, wlth Interest 

8. Samb. 

When an act done by a prlvate corporation Is not per se Illégal nor 
malum prohibitum, but is slmply ultra vires, and is not a matter of public 
concem, but merely affects the Interests of the stockholders, the latter 
may so act as to deprlve tbemselves of the right to challenge Its vaUdity. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

George W. Lubke (Hugo Muench, on the brief), for appellants. 
R. H. Gilmore, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case cornes before us on appeal 
from a decree of the circuit court of the United States for the 
district of Colorado, canceling the lien of a mortgage on certain 
property belonging to the St Louis-Colorado Smelting & Mining 
Company, which is situated in Pitkin county, Colo. The bill of 
complaint on which the decree in question was obtained was flled 
bT the appellees James M. Thomas, Miriam A. Thomas, and Flora 
L. Bannerman, who were stockholders of the St. Louis-Colorado 
Smelting & Mining Company, against the appellants, John C. Ben- 
sielr, Léonard C. Wenzel, Martin V. Medart, and Walter L. Gray- 
don, who were acting at the time as directors of the company, and 
against Edward C. Boehmer, its assistant secretary. The corpora- 
tion, which, for brevity, will be hereafter spoken of as the "smelt- 
ing company," was at flrst made a défendant to the bill; but at a 
later date, and before the trial, it was substituted as a party com- 
plainant. The bill thus filed charged generally that the several 
défendants above named had entered into a conspiracy to wrong 
and injure the corporation and the majority of its shareholders; 
that they had concocted a scheme to obtain the full control and 
management of the compauy's smelting works, mines, buildings, 
and water power in the state of Colorado, with a view of so man- 
aging the same as to secure to themselves, as individuals, the title 
to ail of the company's property, and to thereby cheat and def raud 
the corporation and a large number of its stockholders. The bill 
described at considérable length the varions steps that had been 
taken by the défendants to carry out the alleged fraudulent scheme; 
and, among other things, it averred that they had unlawfully caused 
two deeds of trust, in the nature of mortgages, to be placed upon 
the company's property in Colorado, and that after the exécution 



106 FEDEBAL BEPOETEK, Vol. 66. 

of such mortgages the défendants, as directors, had done every- 
thing within their powei" to diminish the earnings of the company, 
and to depreciate the value of its property, for the purpose of pre- 
venting the shareholders from paying said mortgages, and with a 
View of acquiring ail of the corporate property at a foreclosure 
sale thereunder. One of thèse mortgages was esecuted on the 
lOth day of June, 1891, by John 0. Bensiek, as président of the 
smelting company, and by Léonard G. Wenzel, as its secretary, to 
secure a note of the company in the sum of |18,000, which was 
dated June 10, 1891, and was made payable one year after date. 
The other mortgage was executed by the same offlcers on October 
23, 1891, to secure the company's note of that date for $10,000, 
which was made payable on June 10, 1892. On the final hearing 
of the case the circuit court afftrmed and upheld the validity of the 
last-mentioned mortgage, in the sum of |10,000; but it found and 
decided that the first of the above-described mortgages, in the sum 
of $18,000, was not a valid lien on the company's property. It accord- 
ingly decreed that "the défendants » • • be * * * enjoined, barred, 
and estopped from advertising or selling, or attempting to sell, the 
said premises, or any part thereof, for the purpose of paying the sald 
$18,000 note"; that said mortgage in the sum of $18,000 be"canceled 
and discharged of record, * * * but without préjudice * * * to 
any right of the owners and holders of said note of $18,000 to de- 
mand payment and collect the same by any lawful proceeding, as 
they may be advised, except by recourse to said deed of trust 
hereinbefore mentioned." This was the substance of the relief 
granted by the circuit court. As to ail other matters and things 
alleged in the complaint, the court found adversely to the com- 
plainants, and dismissed their bill, From the decree aforesaid 
both parties at the time prayed an appeal, which was allowed; 
but as the complainants below failed to prosecute their appeal, 
either by filing an assignment of errors or by giving bond, this 
court cannot review the action of the circuit court, in so far as it 
was adverse to the complainants, in refusing to grant them ail of 
the relief prayed for. The Stephen Morgan, 94 U. S. 599; Mt. 
Pleasant v. Beckwith, 100 U. S. 514, 527; rule 11 of this court (11 
C. C. A. cii.^). The chief question, therefore, which we hâve to con- 
sider on this appeal, is whether the circuit court erred in canceling 
the mortgage of June 10, 1891, which was given to secure the smelt- 
ing company's note for $18,000, and in refusing to allow the holders 
of that note a lien upon the company's property for any portion of 
that sum. The considération of this question involves a statement, 
somewhat in détail, of the circumstances under which the mortgage 
in question was executed. 

It appears from the testimony that the smelting company was 
formed in July, 1889, under the laws of the state of Illinois, for the 
purpose of engaging in the business of mining and smelting ores 
in the state of Colorado. It was organized with a large nominal 
capital, but with very little actual capital. The few individuals — 

1 47 Ped. vl 
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some six or seven in number — who originally acted as promoters 
of the corporation each subscribed and paid for 1 share of its cap- 
ital stocli, the shares being of the par value of $10 each. The 
residue of the capital stock, 299,994 shares, was issued to James 
M. Thomas, one of the appellees, in exchange for certain unim- 
proved mining property in the state of Colorado, which the Com- 
pany, it seems, agreed to purchase from Mm at a valuation of 
12,999,930. On the same day that the bulk of the capital stock 
was thus issued to Thomas, he reassigned 200,000 shares thereof 
to a trustée of the company, to be sold from time to time, as the 
board of directors might order, for the purpose of raising a working 
capital for the corporation. With the proceeds of the stock so 
held in trust, and termed "treasury stock," land was subsequently 
acquired by the company in Pitkin and Eagle counties, Colo., where- 
on to erect smelting works, and a contract was made with said 
James M. Thomas to erect the smelting works for the sum of 
$23,000. This sum was paid to him, he agreeing, for that price, 
to complète the works, and to deliver them to the company free of 
mechanics' liens. The purchase of thèse lands, the payment thus 
made to Thomas, and some other expenses of the company, appear 
to hâve practically exhausted its resources. Thomas failed to 
complète the works pursuant to his agreement with the company, 
and on or about June 1, 1891, he announced his inability to further 
proceed with the work unless additional funds were provided by 
the company. He admits that he reported to the board of directors 
about the Ist of June, 1891, that it would be necessary, in his judg- 
ment, to raise $20,000 to pay ofl existing mechanics' liens upon the 
unflnished smelting works, and to complète the same, and to pro- 
vide the requisite means to put them in successful opération. At 
that time the company was destitute of money or crédit. Its only 
resource consisted of some 68,000 shares of treasury stock that 
remained unsold, but it was unsalable in any market, and could 
not be utilized as a security for borrowing money. Such, in brief, 
were the conditions that existed when the mortgage of June 10, 
1891, was executed. The minutes of the proceedings of the board 
of directors of the smelting company show that at a meeting of the 
board held on June 9, 1891, the f ollowing résolution was adopted : 

"Moved, that the président be authorized to negotiate a loan of elghteen 
thousand dollars, givlng deed of trust upon the company's property in 
Colorado as security for same; the money so obtained to be used in pay- 
Ing debts of the company, and to pay expenses of operating smelter." 

The minutes also show that at a meeting of the board held on the 
succeeding day, June 10, 1891, the f ollowing action was taken : 

"The président reported that he had made a loan of eighteen thousand dol- 
lars at a commission of twenty per cent., commission being deducted at bnce, 
and giving deed of trust on company's property in Colorado, as per previous 
resolution of the board. Moved by W. L. Graydon, and seconded by D. P. 
Kane, that the action of the président be approved. Carried." 

There is some controversy as to whether the board of directors 
of the smelting company, at a lawful meeting of that body, ever 
authorized the exécution of a deed of trust in the manner indicated 
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hj the aforesaid resolution of June 9, 1891, and as to whether the 
loan was reported to the directors, and approved at a lawful meet- 
ing of tliat body held on June 10, 1891. One member of the board, 
and perhaps two, who are represented as having been présent at 
thèse meetings, testified very positively that no meeting of the board 
was held either on June 9 or 10, 1891, and that no resolution was 
passed, at any meeting of the board, authorizing the exécution of 
a deed of trust on the company's property to secure a note for 
#18,000, or any other sum, and that no report was ever made by the 
président to the board of directors that such a loan had been con- 
summated, or that such an incumbrance was to be executed. On 
the other hand, three members of the board, besides the secretary 
who kept the minutes of thèse meetings, are equally positive that 
the meetings were duly held as represented, and that the foregoing 
extracts from thè record book of the corporation correctly report 
the action taken by the directors at such meetings. We hâve given 
careful attention to ail of the évidence bearing upon this issue of 
f act, and, without entering into a critical review of the same, it will 
suflace to say that, in view of ail the testimony, we feel satisfied 
that the meetings in question were lawfully held on the days above 
indicated, and that the minutes of the proceedings were kept with 
substantial accuracy. We believe that the board did in fact 
authorize Président Bensiek to negotiate a loan for |18,000, and 
to secure the same by executing a deed of trust in the nature of a 
mortgage on the company's Colorado property; that the président 
reported to the board that the loan had been secured, and the 
amount of the commission that had been charged for the same; 
and that his action in that behalf was approved in the manner 
above shown. It must be presumed that the record book of the 
corporation, which purports to show the action taken by its board 
of directors, was properly kept, and that it speaks the truth. The 
burden of proof rests upon those who seek to impeach the record, 
and in this instance we are constrained to hold that the évidence 
ofEered by the appellees was insufflcient to overcome the foregoing 
presumptions. We flnd, however, and that fact does not seem to 
be denied, that no report was made to the board as to the source 
from which the money had been derived. The président of the 
Company, Mr. Bensiek, says, in substance, that as the company was 
badly in need of funds, and compelled to borrow them at any cost, 
he did not suppose it to be at ail material where the money was 
obtained, and that he did not report the fact to the company that 
it had been advanced by himself and Wenzel. It is highly prob- 
able, we think, that the directors supposed that the président of 
the company had pledged his personal crédit to obtain the loan, 
as they well knew that the company was destitute of crédit to 
borrow so large a sum as |18,000. At the same time, it is doubtless 
true that the directors were ignorant of the fact until some time 
either in the month of November or December, 1891, that two of 
tlieir own number, John C. Bensiek and Adam Wenzel, had advan- 
ced the greater part of the money to purchase the company's note 
aijd deed of trust. The validity of the incumbrance of June 10, 
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1891, which was executed under the circumstancea aforesaid, and 
was purchased by two of the directors, Bensiek and Wenzel, is 
challenged by the appellees on two principal grounds. In the first 
place, it is said that the authority conferred by the resolution of 
June 9, 1891, to negotiate a loan in behalf of the company did 
not authorize the président of the company to negotiate with him- 
«elf to advance the money, or to negotiate in that behalf with him- 
eelf and his codirector, Wenzel. For this reason it is urged that 
the deed of trust is void. In the second place, it is contended that 
by reason of a by-law of the corporation the directors had no power 
to authorize the exécution of the deed of trust. The by-Iaw referred 
to is as follows: 

"No debt or liability shall be contracted or incurred for the company, ex- 
cept by order of the board of directors. But, whenever it shall be deemed 
advisable to contract debts In excess of the funds actually In the treasury, 
the same shall first be autborlzed by a vote of two-thlrds of ail the stock, at 
any gênerai stockholders' meeting, or spécial meeting caUed for the purpose: 
provided, that in no case shall such debts exceed seventy-flve per cent, of the 
value of the stock remaining unsold In the treasury, and such stock shall 
stand pledged for such debt." 

It will be more convenient to consider the last of thèse objections 
first Referring, then, to the by-Iaw, it will be observed that it 
does not restrict the power of the directors in the matter of giving 
security for borrowed money, whether such security consista of a 
mortgage or other security. It merely prohibits the directors from 
«ontracting an indebtedness to an amount exceeding 75 per cent. 
of the value of the stock remaining unsold in the treasury. The 
smelting company is an Illinois corporation, and under the laws of 
that state the power to mortgage property as security for an indebt- 
edness, when not expressly denied to a corporation, is regarded 
as existing as an incident to its power to acquire and hold real 
estate; and such power, under the laws of that state, may be 
exercised by the directors or other governing body, unless it is 
expressly withheld by the charter or by-laws. Horticultural So- 
ciety V. Paddock, 80 III. 263. The only eflect of the by-law, there- 
f ore, is to restrict the power of the directors in the matter of con- 
tracting an indebtedness. To the extent that the directors could 
contract a debt, and bind the corporation to pay the same, they 
could undoubtedly pledge the corporate property, by a deed of trust 
or otherwise, as a security for ita payment. The point to be con- 
sidered, therefore, is whether the money advanced by Bensiek and 
Wenzel was advanced under such circumstances that the company 
is bound to repay it. If it was so advanced, then, notwithstanding 
the objection based on the by-law, the deed of trust is a valid 
security for whatever sum is recoverable from the corporation. 

We think it clear that, upon the state of facts discloaed by the 
record, the amount of money actually advanced by Bensiek and 
Wenzel on the security of the smelting company's note and deed 
of trust is recoverable from the company; and this without référ- 
ence to the question whether the sum of |18,000 authorized to be 
borrowed by the directors was or was not in excess of 75 per cent. 
of the value of unsold stock in the company's treasury. The com- 
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pany actually received from Bensiek and Wenzel the sum of |14,400, 
and expended the same in paying its outstanding indebtedness 
which existed when the loan was authorized, and in completing its 
smelting plant which Thomas, one of the appellees, had left in an 
unûnished condition, and was unable to complète. The évidence 
contained in the record leaves no room for doubt, and the fact i» 
not seriously denied by the appellees, that during the months of 
June and July, 1891, there was paid into the hands of the assistant 
treasurer of the company, by Bensiek and Wenzel, the sum of 
$14,400, and that this sum w^as used by the company to liquidate its 
debts, to complète its smelting plant, and to put the same in opéra- 
tion. Of this amount, the sum of |10,000 appears to hâve been 
used in discharging attachment and mechanics' liens against the 
company's property. Furthermore, ail of the shareholders of the 
company who took an active interest in its affairs appear to hâve 
Imown that thèse lien claims were being paid with money that 
had been borrowed from some one by authority of the board of 
directors. Under thèse circumstances, it is clear, we think, that 
the smelting company is not in a position to plead "want of author- 
ity" on the part of its board of directors to borrow the money in 
question, as a défense to a suit by the lenders to recover it. When 
an act done by a private corporation is not per se illégal, or malum 
prohibitum, but is simply ultra vires, and is not a matter of public 
concern, but merely affects the interests of the stockholders, the 
latter may so act as to deprive themselves of the right to challenge 
its validity. Thus, in the case of Kent v. Mining Co., 78 N. Y. 159, 
a corporation had issued preferred stock to certain of its share- 
holders in lieu of common stock theretofore held. Although the 
issuance of such preferred stock was unauthorized, being in viola- 
tion of a by-law of the company, yet it was held that holders of 
common stock who were acquainted with the issue of such pre- 
ferred stock, and had suffered it to be issued and sold on the market 
without taking any steps to arrest the proceeding, were estopped 
from maintaining an action against the corporation to hâve the same 
canceled. In the case of the Sheldon Hat-Blocking Co. v. Eicke- 
meyer Hat-Blocking Machine Co., 90 N. Y. 607, the trustées of a 
manufacturing company had assigned and transferred ail of the 
property of the company in settlement of a judgment against it. 
Ail of the stockholders had knowledge of the assignment of the 
corperate property at or about the time it was made. It was held 
that although the trustées had acted without authOrity in making 
the assignment, yet as the shareholders had taken no action to 
arrest the transfer, and as the act was simply ultra vires, they were 
estopped from maintaining a suit to set the assignment aside. In 
the case of Plank-Road Co. v. Murray, 15 111. 336, the facts were 
that the directors of the company had borrowed money without 
authority, and had given a mortgage upon the company's property 
to secure it. It was held that, inasmuch as the company had re- 
ceived the money, and used it, it was estopped from questioning 
the authority of the officers who had made the loan. Also, in 
Troup's Case, 29 Beav. 353, 357, it was decided by the master of 
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the rolls that, when the directors of a company hâve no power to 
borrow money, a person lending money to the company cannot 
enforce payment of it against the company, unless it has been bona 
flde applied to the purposes of the company, but that, if se applied, 
a recovery against the company may be had. We conclude, there- 
fore, that because the smelting company received the money that 
was advanced by Bensiek and Wenzel under the authority con- 
ferred by the directors to negotiate a loan, and appropriated the 
same to the payment of its debts and to the completion of its 
smelting works, the money so adranced is recoverable from the 
company, and that the by-Iaw above quoted does not preclude such 
a recovery, or impair the validity of the deed of trust as a security 
for the sum of money actuaJly advanced. A corporation should 
not be permitted to allège want of authority on the part of its 
directors to borrow money, when it has received a sum of money 
actually borrowed, and has used it to pay its debts, with full knowl- 
edge of the fact on the part of ail of its directors, and many of its 
shareholders. 'A corporation, as well as an individual, is at least 
bound to act honestly ; and it should not be allowed to say that an 
act done by its officers was unauthorized, when it has accepted the 
beneflts accruing therefrom, and does not offer to restore what it 
has received. 

It remains for us to détermine whether the objection to the deed 
of trust first above mentioned is well founded; that is to say, 
whether Bensiek's failure to report to the directors that he and 
Wenzel were the persons who proposed to take the loan for f 18,000 
renders the deed of trust voidable and unenforceable in their hands. 
This objection is entitled to more weight than the one last consid- 
ered. It is elementary law that an agent authorized to act for a 
principal in a given negotiation cannot deal with himself. He 
cannot, when authorized to buy property or borrow money, sell 
his own property, or loan his own funds, without communicating 
the fact to his principal. An agent cannot unité his personal and 
représentative characters in the same transaction. This doctrine 
applies to ail persons who occupy a fiduciary relation, and it is 
especially applicable to the offlcers of a corporation, when acting 
for and in behalf of the company. They cannot use their offi- 
ciai position to beneflt themselves individually. In short, an oiHcer 
of a corporation is not qualified to act for his company in any 
transaction wherein the corporation is dealing with the ofHcer. 
There are many cases, as might be expected, in which this whole- 
some doctrine has been enforced, from among which the following 
authorlties may be selected as an example: Mallory v. Wheeler Co., 
61 Conn. 131, 23 Atl. 708; Davis v. Mining Co., 55 Cal. 359; Rail- 
way Co. v. Poor, 59 Me. 277; Ogden v. Murray, 39 N. Y. 202; Smith 
V. Association, 78 Cal. 289, 20 Pac. 677; Koehler v. Iron Co., 2 
Black, 715, 721; Claflin v. Bank, 25 N. Y. 293. It must be con- 
ceded, therefore, that when the smelting company discovered that 
two of its own oflBcers had taken the loan of |18,000, secured by a 
deed of trust on its property, and had received a commission of 20 
per cent, on the amount of the loan, it had the right to treat that 
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transaction as voidable, and to rescind the agreement to borrow 
the money on such terms, if it thought proper to do so. It is un- 
doubtedly true, we think, that, when the money in question was 
advanced by Bensiek and Wenzel, it could not hâve been obtained 
from any other source on the security that the Company had to 
offer, and that, if thèse directors had not come to the rescue of 
the Company, it would hâve failed to procure the necessary funds 
either to pay its existing debts or to complète its smelting works. 
The évidence does not wariant the inference that either of 
thèse directors intended to defraud the company in the trans- 
action, or to gain any advantage over the remaining shareholders. 
It is most probable, we think, that their motive in advancing the 
money to the company, in which they had at the time a large inter- 
est, was to help it out of its ûnancial difiSculties, and that the large 
commission charged for the loan was due to the precarious charac- 
ter of the security on which the loan was made. But thèse con- 
cessions cannot be accepted as a suflBcient excuse for the failure of 
thèse directors to report to the board that they' had themselves 
decided to advance the money to the company for a commission 
of 20 per cent, and that the deed of trust was to be executed for 
their beneût. The board was entitled to this information before 
it acted upon the proposed loan. Besides, it was the duty of both 
of the directors who proposed to fumish the money to disclose 
the source from which it was derived, before the board was asked 
to accept the proposai. We conclude, therefore, that, when the 
company discovered that the money had been advanced by two of 
the directors, it was entitled to repudiate the agreement to pay 
a commission of 20 per cent, for the loan, and that it was also 
entitled to hâve the deed of trust canceled and discharged, on re- 
funding to the lenders the amount of money that it had actually 
received, and that had been expended for the company's beneût. 
Notwithstanding the fact that the transaction between thèse di- 
rectors and the company was voidable on the ground heretofore 
stated, it would be highly unjust and inéquitable to annul the deed 
of trust without requiring the smelting company, as a condition 
précèdent to such relief, to restore what it bas received on the 
strength of that security. A suitor who seeks equity in a court 
of chancery must do equity. This is a rule of universal applica- 
tion which may well be applied in the présent case to accomplish 
the ends of justice. Sturgis v. Champneys, 5 Mylne & 0. 97, 101; 
Comstock V. Johnson, 46 N. Y. 615; Pom. Eq. Jur. (2d Ed.) §§ 385, 
386. A court of equity cannot overlook the fact that some nine 
or ten thousand dollars of the money advanced on the security of 
the deed of trust was expended by the company in paying claims 
that were liens on its property, and that the balance was consumed 
in completing its Smelting works, and thereby enhancing the value 
of its property. To the extent that the money advanced by Ben- 
siek and Wenzel was used in discharging existing liens upon the 
company's property, they would undoubtedly hâve been entitled to 
a dficree subrogating them to the rights of the Hen claimants whose 
débtat they had..paid, if they had filed a cross bill demanding such 
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relief. But, be this as, it may, we are persuaded that the circum- 
stances under wMch the money in question was advanced did not 
warrant an unconditional decree canceling the deed of trust of 
June 10, 1891, and relegating the appellant Bensiek to the posi- 
tion of an unsecured creditor. That portion of the decree, there- 
fore, which canceled and discharged said deed of trust, and perpet- 
ually enjoined the appellants from causing a sale to be made there- 
under, does not meet with our approval, and must be reversed. 
In lieu of that provision of the decree, the circuit court should en- 
ter a modified order, adjudging that said deed of trust be can- 
celed and discharged of record, and that the défendants be en- 
joined from enforcing the same, by a sale or otherwise, provided, 
the complainants below shall, within 60 days from the entry of the 
modified decree, pay into the registry of the circuit court, for the 
beneflt of the défendants, John C. Bensiek and Adam Wenzel, the 
owners of said deed of trust, the sum of $14,400, together with in- 
terest thereon at the rate of 6 per cent, per annum, from August 
1, 1891, until such payment shall be made, and that, in case said 
complainants fail to pay into court said sum of money and interest 
within the time limited aforesaid, the défendant John C. Bensiek 
and Adam Wenzel, the owners of said deed of trust, be thereafter 
at liberty to proceed with the enforcement of said deed of trust for 
the amount of money actually advanced thereon, and no more, 
to wit, for the sum of $14,400, and interest at the rate of 6 per cent. 
per annum from August 1, 1891, in such mode and manner as they 
may see fit to pursue. We are furthermore of the opinion that so 
much of the decree of the circuit court as assessed ail of the costs 
of the litigation against the appellants should also be reyersed, 
and that the costs in the circuit court should be divided, each party 
to the suit paying the costs by it occasioned and incurred. The 
decree of the circuit court is accordingly reversed in the respects 
above indicated, and the cause is remanded to the circuit court 
for further proceedings therein in accordance with the directions 
heretofore given. 
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In re ROEBLING. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

ASSIGNMBNT OF CHOSES IN ACTION— PrIOBTTIES—NotICE TO DebTOE. 

Where two assignments of a chose in action, for valuable considération, 
are made to différent persons, the assignée who flrst gives notice of hls 
clalm to the debtor bas the prier right, though the assignment to him 
is later in date than that to the other assignée. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from so much of a final decree in this cause as adjudges 
the lien of the Atlantic Trust Company upon a fond In the custody of the 
court, part of the assets of the Staten Island Light, Heat & Power Company, 
a prior lien to that of Anton G. Methfessel. The suit is a credltor's suit, in 
which a receiver of ail the property of the Staten Island Light, Heat & Power 
V. 66F.no. 2— 8 
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Company was appointed, January 11, 1893. The fund consista of moneys 
earned by that company by fumlshing llght to the village of Port Richmond, 
pursuant to a ccaitract between the company and the village, of the date of 
December 12, 1889. After the suit was brought, the receiver collected the 
earnings from the village. Methfessel and the Atlantic Trust Company in- 
tervened in the cause, each claiming priority by virtue of their respective liens 
«pon the fund. 

Samuel M. Hitchcock, for appellant Methfessel. 
Sullivan & Cromwell (Edward B. Hill, of counsel), for Atlantic 
Trust Co., respondent 

Before BROWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

WALLACE, Circuit Judge. The single question is whether the 
Atlantic Trust Company or Methfessel acquired the flrst lien upon 
the fund in controversy. The only facts in the record which it is 
necessary to refer to are thèse: The lighting company, February 
8, 1890, executed a deed of trust, by which, among other things, it 
assigned ail the moneys to become due and payable from the vil- 
lage under the contract to the trust company. September 12, 
1892, the lighting company, by an instrument in writing, assigned 
to Methfessel ail its interest in the contract to the extent of $2,000, 
as collatéral security for a loan of that amount, made at the time 
by Methfessel to the light company. At the same time the light- 
ing company delivered to Methfessel the original contract. Meth- 
fessel was not informed of the prior assignment to the trust com- 
pany. About January 1, 1893, Methfessel notified the board of 
trustées of the village of the assignment to him. Shortly there- 
after he attended a meeting of the board, exhibited to them his 
assignment and the original contract, and notified them of his 
claim to the earnings which had then accrued. The board prom- 
ised to protect his claim. So far as appears by the record, no 
notice was ever given by the trust company to the board of trus- 
tées or other authorities of the village of its assignment from the 
light company. 

The question which of différent assignées of a chose in ac- 
tion by express assignment from the same person — the one 
whose assignment is prior in time, or the one who first gives 
notice to the debtor — will hâve the prior right, is one in respect 
to which there is much conflict of authority. See Story, Eq. Jur. 
(13th Ed.) § 1047; Pom. Eq. Jur. § 693. The authorities are col- 
lected in the notes of thèse commentators, and it will not be useful 
to recapitulate them. In England, since the cases of Dearle v. Hall, 
3 Russ. 1, and Loveridge v. Cooper, Id. 30, it has been the settled 
doctrine that the assignée who flrst gives notice to the debtor ob- 
tains priority. This is in obédience to the gênerai principle which 
requires that ail transfers of property must be rendered as com- 
plète as the nature of the action will permit, in order to make them 
valid as against subséquent bona flde purchasers for valuaible con- 
sidération without notice. Many of the adjudications in this coun- 
try adopt that doctrine. On the other hand, the courts of this 
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state, as well as of many other states, hold otherwise, and pro- 
nounce in favor of the priority of the assignée who is prior in point 
of time, whether he bas given notice to the debtor or not It is 
said by Mr. Bispham: 

"The rule that, In order to protect the tltle of an équitable assignée as 
against a subséquent assignée, notice of the assignaient should be given, is 
one that is based upon Sound prineiple, and would seem, for many obvious 
reasons, to commend itself for adoption." Bisp. Bq. § 169. 

As we understand the judgments of the suprême court of the 
United States in Judson r. Corcoran, 17 How. 612, and Spain v. 
Hamilton's Adm'r, 1 WalL 604, they approve the doctrine of Dearle 
Y. Hall and Loveridge v. Cooper. Thèse cases are eited, and impli- 
edly followed, by the suprême court in each opinion. In Judson 
V. Corcoran the court said: 

"It is certainly true, as a gênerai rule, as above stated, that a purchaser of 
a chose in action or of an équitable title must abide by the case of the person 
from whom he buys, and will only be entitled to the remédies of the seller, 
ïet there may be cases in which a purchaser, by snstalning the character of 
a bona fide assignée, will be in a better situation than the person was of 
whom he bought; as, for instance, where the purchaser who alone had made 
inquiry, and given notice to the debtor or to a trustée holding the fund (as in 
this instance), would be preferred over tlie prior purchaser who neglected to 
give notice of his assignment, and warn others not to buy." 

In Loveridge v. Cooper, the court used this language: 
"But in order to perfect his title against the debtor, it is indispensable that 
the assignée should immediately give notice of the assignment to the debtor, 
for otherwise a priority of right may be obtained by a subséquent assignée, 
or the debt may be discharged by a payment of the assignée before such no- 
tice." 

Whatever view we might otherwise be disposed to take of the 
question, we are concluded by the authority of thèse judgments. 
As the question is one of gênerai jurisprudence, this court is not 
controlled by the décisions of the highest court of the state, but 
is to give to them such weight and considération as their high au- 
thority deserve. 

The assignment to Methfessel was of part only of the debt due 
from the yillage of Port Richmond, and, within the case of Mande- 
ville V. Welch, 5 Wheat. 277, and some others which might be cited, 
might not hâve been obligatory upon the village, had not the 
board of trustées consented to recognize it, and protect him. TJn- 
der the circumstances, the partial assignment was fully operative. 
Ex parte Alderson, 1 Madd. 53; Yeates v. Grroves, 1 Ves. Jr. 280; 
Lett V. Morris, 4 Sim. 607; Bourne v. Cabot, 3 Metc. (Mass.) 305. 
For thèse reasons the decree of the circuit court is reversed. 
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(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.) 

No. 2Q9. 

RAI1.R0AD COMPANIES— DUTT TOWAKD TreSPASSERS— NEGLIGENCE. 

The K. Ry. Co. had yards for making up and switching trains, on both 
sides of the M. river, between which trains were carried on steam ferry- 
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boats operated by the railway company, and on which no persons except 
passengers on the railway trains were permltted to travel., C, for pur- 
poses of curiosity only, and having been told by friands that he could 
cross the river without charge on the railway company's boats, crossed 
the river, and, having seen what he wanted to see, boarded another boat 
to return. Being discovered by an ofilcer of the boat before it started, 
C. was told that he could not cross on the boat, and must leave it and 
the company's premlses. The only way to get off the premises was by 
Crossing the railway yard. This course was pointed out by the offlcer 
of the boat to C, in reply to hls inquiry, and he set out to cross the yard, 
which was filled with tracks and switches. While dolng so, he was struck 
by an engine and injured. There was a conflict of évidence as to whether 
a bell was rung on the engine, but it appeared that, after 0. was discov- 
ered, nothing could hâve been doue to avert the accident. Héld that, C. 
being a trespasser, the railway company owed him no duty, except to 
refrain from wanton or reckless Injury to him, and was not responsible 
foi- the Injury sufCered. 

2. SaMB— CONTRIBUTOHY NBGIIGBNCB. 

c, after leaving the boat, walked for some distance along a track, 
without looking behind him to see if a train or engine were approachlng 
him from his rear. Beld, that under the circumstances of the place, where 
cars and engines were obviously likely to be moving in either direction 
at any time, such omission was. In itself, contributory négligence on O.'s 
part. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Western District of Tennessee. 

This wrlt of error was sued out by the Kansas City, Ft Scott & Memphis 
Railroad Company, against which company the appellee, Jesse H. Oook, re- 
covered a judgment for damages sustained by being run over by a locomo- 
tive engine while running backward in its private switching yards in the 
village of West Memphis, state of Arkansas. The suit was begun In a state 
court at Memphis, Tenn., from which the railway company, as a nonresident 
coiporation, removed the suit to the circuit court of the United States for the 
AVestern division of the Western district of Tennessee. West Memphis is a 
small village, of from two to three hundred inhabitants, and is immediately 
on the west bank of the Mississippi river and opposite the city of Memphis. 
The cars of the appeUant company coming from the west and northwest are 
transferred by a railway ferry from West Memphis to the east bank of the 
river. On both banks of the river were Inclined railway tracks, by means 
of which its trains were loaded on or discharged from the steam ferry. 
Thèse inclined tracks connected with switching yards on both sides of the 
river, where trains arrlving and departing were made up, and where continuai 
switching was going on. The steam ferry was owned and operated exclu- 
sively by the railway company, and dld not engage in any other business 
than that of transferring railway trains from one side of the river to the 
other. The offlcers of the boats were prohibited from carrylng passengers 
other than those in the coimpany's cars, and its servants and employés. There 
was a regular steam passenger ferry operated between Memphis and West 
Memphis for the accommodation of the gênerai public. The défendant in 
error, a farmer, from the state of Mississippi, and a stranger, was, while 
vlsiting friends in Memphis, informed by them that he could pass over the 
river on railway transfer boats without charge, and from the west side get 
a better view of a gi'eat railway bridge in course of construction across the 
Mississippi. Acting upon this information, and wholly from motives of curi- 
osity, he, together with same chance acquaintances, went aboard one of the 
transfer boats, and crossed to West Memphis. Hls présence on the boat 
seems to hâve been unobserved, as no questions were asked him or fare or 
permit demanded. He then made his way through the yards of the company 
to a point from which he could examine the railroad bridge. When ready to 
return, his friends having returned by way of the uncompleted bridge, he 
made his way back through the switching yard, and down the incline, and 
onto the transfer- boat. He found thereon a passenger train abbut to be 
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transferred to Memphîs. He was asked by the conductor of the train If he 
had come down on the train, to which he replled that he had not. Shortly 
afterwards he waa approached by one of the offlcers of the boat, who asked 
liîm if he had come across on the boat, who, on being told that he had not. 
said that the boat did not take passengers, and tbat he could not return that 
way. He then asked what he /must do, and was told that he would hâve to 
get off and go to the dépôt, where he would flnd a ferryboat whlch would 
take him across. He oftered to pay to cross, but was told again that that 
boat did not take passengers across. Cook then says he asked the offlcer 
to show him the way he must go, and that the officer took his arm, and told 
him that he must get ofï, and must go up the rallroad track. The west bank 
of the river is a low bottom, and subject to overflow. The rallroad Com- 
pany, for ita own uses, had made an embankment, which was entirely occu- 
pied by its tracks and switches. The top of this embankment was above 
high water. Thls embankment and its tracks constituted the switehlng yard 
of the Company. At the tlme of the accident, the river was eut of Its banks, 
and there was water on both sides of the embankment. On this embank- 
ment there were four principal tracks, besides switches and spur tracks. 
Thèse tracks were quite close together, there being a space of fourteen feet 
between the center of one track and the center of that adjolnlng. It was 
possible to walk between the tracks, there being a minimum of two feet clear 
space when each track was occupied by the widest cars in use. Between the 
outside tracks and slope of the embankment it was possible to walk in 
safety at some points; at others the slope of the embankment was too great. 
The West Memphis dépôt was near the northern end of this yard. The reg- 
ular ferry landing was immediately in the rear of this dépôt. One of the 
streets of the village crossed this yard at the north end of the dépôt, and 
this Street was the route both to dépôt and ferry landing behind It. There was 
no other way, In the then stage of the river, for one to get from the transfei' 
boat than that by way of this embankment to the dépôt. When there, one 
could turn to the left on this traveled way and go west to the village, or 
turn to the left and go down to the ferry landing. The point where plaintiff 
was overtaken and run down was about 250 feet south of the street or way 
Crossing the yard at dépôt, and on the direct and only way out of the yard, 
whether he wished to turn east or west when he reached this street. One 
of plaintifC's witnesses, acquainted with the location, in answer to a question 
as to whether there was any other way Cook could hâve gotten up to the de- 
pot except by those tracks, sald: "After he got olï the transfer boat, he would 
hâve to come up the tracks to get out anywhere." A plank walk led from 
back end of dépôt to the ferry landing. By ail the testlmony it Is shown 
that englues or trains were in almost continuons motion within the llmits of 
this yard, and ail agrée that It was an extremely dangerous place for use as a 
walkway, especially by one unacquainted wIth the tracks and thelr uses. 

E. F. Adams and C. H. Trimble (Wallace Pratt, of counsel), for 
plaintiff in error. 
George Gillham, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS. 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The most favorable statement of the circumstances immediately 
attendant upon the accident is that made by the défendant in 
error. The statement was that while in the yard of the appellant 
Company, under the circumstances heretofore stated, and while mak- 
ing his way tlirough that yard for the purpose of reaching the 
passenger ferryboat, he was walking upon the most westerly of 
the yard tracks when he met an engine, with tender attached, 
comiiig from the direction of the dépôt; that he stepped off of 
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that track to the oûe on his left, and had walked 20 or 25 yards in 
a northerly direction tipon that track when some one between liim 
and the dépôt, towards which he was walking, called eut to him, 
"The train is going to run over you;" that he immediately looked 
back, when he was struek and knociced down and run orer by an 
engine moving baclcward, with its tender in front. He made an 
effort to climb or catch onto the rear of the tender, failed, and was 
run over, losing a leg, and sustaining other very serious injuries. 
At the same time a train was passing on the track he had shortly 
before abandoned. ne says he heard no bell or whistle, and did 
not hear the engine approaching from the rear. The engine which 
ran over him, he says, was the same engine which he had met and 
given way to when he stepped over to the track next on his left. 
That engine had just brought in the Kansas City train, had been 
taken charge of by the roundhouse employés, eut loose from its 
train, and was being taken to the roundhouse. To get there, it had 
to be taken towards the transfer landing on the west track, to a 
point about midway between the dépôt and incline, and then 
switched to the track next east, and backed some 200 yards, on 
the track upon which Cook was walking, to the roundhouse switch. 
According to the tlieory of plaintiff, this engine passed Oook, then 
reversed its direction, and took the track plaintiff was on, and 
ran him down. 

Plaintiff's contention is that the railroad company was négli- 
gent in not warning him of his danger in time to get ofE the track. 
He says a switchman was seated on the rear end of the tender, 
with his legs hanging over, and that he should hâve seen the danger 
and given him notice. This very employé was introduced as a 
witness by the plaintiff, and he testifies that, as soon as he saw him 
on the track, he warned the engineer, but that there was not time 
to do more, for the rear of the tender struek him and the injury 
was done before anything could be doue to avoid it. There was no 
évidence that any employé on the engine or tender was aware of 
the dangerous position of plaintiff until at the very moment of 
the collision, and no évidence that, after his danger became known, 
any effort to avoid injury would hâve averted the catastrophe. The 
évidence as to whether a bell was being sounded was contradictory. 
If any duty rested upon the railroad company to keep some one 
on the lookout ahead, or to keep a bell sounding, when engines 
or cars were being moved over its tracks and switches, then there 
was évidence tending to show négligence. But, if the liability of 
the railroad company dépends upon the exercise of ail reasonable 
précaution to avert the impending danger after it had knowledge 
of the dangerous position of the plaintiff, then the plaintiff made 
no case, and the request made to so instruct the jury, on the con- 
clusion of ail the évidence, should hâve been granted. 

There was no question as to the duty of the railroad company 
at a public road crossing. This yard and thèse tracks were crossed 
by what the witnesses call a "paper street," near the dépôt. But 
that way was several hundred feet north of where this accident 
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occurred. Still further north was anotlier path, crossing at a point 
"where there was but one track. Neither was there auy question as 
to the duty of a railroad company to a passenger. The court yery 
properly eliminated every question of that sort by telling the jury 
that there was no évidence tending to show the relation of passen- 
ger and carrier. 

Was the railroad company guilty of any négligence? The an- 
swer dépends upon the duty and obligation resting upon it in 
respect to a person in its private switching yard under the circum- 
stances detailed. When he crossed from Memphis to West 
Memphis, he did so in violation of the régulations of the company 
owning and operating the transfer boat. He did so without the 
invitation of any one having authority to suspend that rule. 
Whether his présence on the boat was unobserved, or he was there 
by the improper connivance of those on the boat, is equally imma- 
terial, for he was, in either event, there without légal right, and 
necessarily a trespasser. When he had concluded his visit to the 
west bank, and again entered the yard of the company, and again 
entered upon the boat, he resumed his status as a trespasser. This 
much the court distinctly charged. The only duty which the law 
imposed under such circumstances is that the owner thus intruded 
upon will not wantonly and unnecessarily inflict injury upon the 
trespasser. 

The learned judge who presided upon the trial in the circuit 
-court was of opinion that when he left the boat, under order of 
its ofiQcer, and undertook to make his way through the yard of 
the company to the public ferry, a little higher up the river, while 
going through the yard the duty of the company was to afford 
him that degree of protection due from the company to strangers 
in that yard, by some speciea of invitation or license, express or 
implied. The view entertained by the circuit court is best shown 
by his instruction to the jury on this point, in regard to which he 
said: 

"I thlnk any reasonable man will say that, beeause he was vlolating their 
Tules and régulations in belng on their boat, they had no right to embarrass 
him in any way by putting him ofC their boat, and then claimlng he was a 
trespasser on their grounds beeause he was a trespasser there originally. 
When they determined to enforce their rule that he should not corne back 
across the river on their boat, they necessarily imposed upon him the duty, 
and it appears from the proof In this case, beyond any sort of dispute, that 
the captain, or somebody on the boat whom he took to be the captaln, told 
him he must go to the Bryan, and corne back across the river on that boat. 
He was undertaking to do that. Now, I say to you that it would be wholly 
unreasonable— and you know it would be unreasonabl^-to say that that man, 
as against this company, putting him in that situation, was a trespasser upon 
their premlses upon the other slde of the river, if it was neeessary for him to 
be on those premlses to get to the ferryboat Bryan. However much he was 
an Intruder on the boat, he was not an intnider on their premlses when they 
put him off and would not bring him back, and they cannot hold him to the 
responsibllity of belng a trespasser on their incline and tracks 1( you flnd 
from the circumstances and situation of that Incline and those tracks that 
It was a reasonable thing for him to be In and about those tracks, and a 
neeessary thing for him to be in and about those tracks to get to the ferry- 
boat Bryan." 
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To tMs the court added that he could not, on the other hand, be 
called alicensee: 

"They did not," said the court, "in other words, llcense him to be over there, 
and give him a spécial privilège to go over their tracks and by their yard 
in order to get to the ferry boat Bryan; and I should not say, under the cir- 
cumstanees of this case, that he could be called a 'licensee.' He was neither 
a licensee nor a trespasser. He was an unfortunate man whom they re- 
fused to take across the river, and who had to go to another boat, and must 
pass over and across their tracks to do so, if you find the fact that way." 

As to the measure of care required from the company towards 
so anomalous a man, the court said to the jury : 

"Now, what duty did they owe him? He seems to suggest by his counsel 
that they owed him some sort of a spécial duty to look out for him while 
he was in their yard and on their tracks, because they had put him there. 
I do not thlnk he can claim that position under the law. They were not un- 
der an obligation to issue an order: 'Look out for this man. We hâve put 
him ofC the transfer boat to go to the steamer Bryan. Keep a spécial look- 
out for him.' They were under no such obligation to him. But they owei' 
to him that klnd of reasonable care and diligence that every railroad com- 
pany and every person running their engines would owe to a man found ou 
Xiieir tracks without fault upon hls part" 

If this view was. entertained upon the assumption that the di- 
rection giyen as to tlie way to the ferry landing operated to send the 
ai)pellee through this dangerous yard, which might hâve been 
aToided, then his honor was mistaken as to the locus in quo. There 
was, at the then stage of the river, no way off the boat or premises 
of the railroad company that did not require the appellee to go 
through the yard and to the dépôt. When once there, he could 
turn to the left at the path or street which crossed the yard at that 
point, and thence west to the village, or he could turn to the right, 
and take the plankway down to the ferry. When the company 
discovered him thus intruding upon its boat, it had one of two 
things to do, — either to carry him over in violation of its rule, or 
to say to him, "Get off my boat, and get off my premises, and cross 
the river by the means open to you and ail others." If it carried 
him over, which, of course, it was not bound to do, he would hâve 
been subjected to the same kind of danger in getting up the in- 
cline and through its yard on the Memphis side as that which con- 
fronted him on the west side. His case was like that of a man 
found trespassing in the center of his neighbor's premises. If 
ordered off, he must cross a portion of the premises to get off. 
Cook had so placed himself, of his own volition, that he was a tres- 
passer where he was found, and must continue a trespasser until 
he could get off of the premises upon which he was intruding. To 
tell him where he could take the public ferryboat, and point out 
to him the way thereto, under the circumstances, did not operate 
as a license, and change the relation which he bore to the railroad 
company, or impose on it any duty which had not before rested upon 
it in regard to one who was on its premises without invitation, 
express or implied. The narrow embankment elevated above hîgh 
water was covered with a network of railway tracks, at intervala 
Connecting with each other. It was the place where trains were 
broken up, and outgoing trains made up. Engines and cars were 
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from the necessities of a great business in continuai motion back- 
ward and forward, and passing from one track to another. The 
business of the company, the rapidity of transportation, the success 
with which that business should be conducted, and the dangerous 
character of the work required to be there done demanded that 
the business of such a yard should be surrendered to the company's 
own uses, free from any interférence, and untrammeled by unnec- 
cessary restrictions upon the manner in which its trains should be 
there handled. That a straggling village lay behind this yard, 
and that, to reach the public ferry, it was necessary to cross the 
yard, cannot alter the case as to this appellee. At a street cross- 
ing other and différent duties are imposed, by reason of the fact 
that the public and the railroad at public crossings hâve equal 
and reciprocal rights and duties. But thèse rights and duties at 
public crossings do not enlarge the public rights or extend the 
company's duties to points in its private yard not occupied as 
public streets. At the crossing the public had certain légal rights, 
but upon its tracks generally, and inside its switching yards espe- 
cially, one uninvited has no légal right whatever. That this yard 
was uninclosed does not alter the question. We are not dealing 
with a case of premises exposed to the curiosity of persons incom- 
pétent to look out for themselves, or with the conséquences to 
animais led by instinct upon an uninclosed and dangerous space. 
That this yard was private property, and was used for purposes 
which made its use as a walkway exceedingly dangerous, was a 
thing which any man compétent to go without guardianship must 
be assumed conclusively to know. Upon such premises the plain- 
tiff below had no business, no légal right, and necessarily was an 
intruder. Having no légal right to be where he was, the company 
stood in no such relation to him as it would to one at a street cross- 
ing, or to a passenger, or to an employé whose duty kept him in 
the yard. Aerkfetz v. Humphreys, 145 U. S. 420, 12 Sup. Ct. 835. 
It was négligence per se for one to intrude himself into such a 
place, and his présence there imposed no particular duty upon the 
company, except that gênerai duty which every one owes to every 
other person to do him no intentional wrong or injury. Its lia- 
bility for failing to discharge this duty can only arise when it be- 
comes aware of the danger in which he stood. This switching yard 
was private property. In Nicholson v. Eailway Co., 41 N. Y. 530, 
where the question was as to the légal right of a stranger to use 
the ordinary track of a railroad as a walkway, and who was injured 
by a collision with some cars which had been insulBciently secured 
and had broken loose, the court, concerning the liability of the com- 
pany to one thus injured and the right of the company concerning 
the use to which it might put its own property, said: "It had the 
same unqualiâed right which every owner of property has to do 
with his own as he pleases, and keep it and use it where and as he 
pleases on his own ground, up to the point where such use becomes 
a nuisance." Where no statute affects the question, the railroad 
company is under no obligation, with référence even to its employés, 
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to keép a spécial lookout in its own yard, or to keep a bell ringing- 
when an engine or train is in motion, Aerkfetz v. Humphreys, 145 
U. S. 420, 12 Sup. et. 835. In the case last cited, the court said 
that "the ringing of bells and the sounding of whistles on trains, 
going or coming, and switch engines moving forward or backward, 
would haye simply tended to confusion." Every one about sucli 
a yard as an employé or a trespasser must be taken to know the 
hazards of the situation, and that safety requires the utmost vig- 
ilance. The danger is apparent, and every instinct of self-preserva- 
tion sounds a loud warning. Eailroad Co. v. Moseley, 6 G. C. A. 
641, 57 Fed. 921. 

Plaintifl was not rightfully in the yard; his being there was 
négligence. The railroad company owed him no duty except to 
avoid, after discovering his danger, any wanton or unnecessary 
injury being done him. 

In a case decided by the suprême court of Arkansas, it was said: 

"The plalntlff being wrongfuUy upon the track, no duty arose In his favor 
until his présence was discovered, for the company had the right to run its 
trains without référence to the posslbillty that unauthorized persons might 
straggle npon its tracl£S. It was not bound to antlclpate the intrusion. And, 
after he had been seen vipon the traclî by the men in charge of the train, 
they might act upon the presumption that he would step aside In time te 
avoid a collision, unless it was so obvious that, owing to his condition or cir- 
cumstances over which he had no control, he could not extrlcate hlmself 
from the danger which menaced him. The sole duty which the corporation 
owed to him was not wantonly or with reckless carelessness to run over him 
after his situation was percelved." Railroad Co. v. Monday, 49 Ark. 257, 
4 S. W. 782. 

The- same rule was announced by this court in the case of Missis- 
sippi Val. Co. V. Howe, 6 U. S. App. 185, 3 C. O. A. 121, and 52 Fed. 
362, whère the question was as to the liability of the railroad to one 
of its employés who had gone to sleep upon its tracks. We cite 
a few of the many cases which support the view we hâve announced 
Nicholson v. Raiiwav Co., 41 N. Y. 525; Saldana v. Railroad Co., 
43 Fed. 862; Railroad Co. v. Stroud, 64 Miss. 784, 2 South. 171; 
Railroad Co. v. Cocke, 64 Tex. 158; Railway Co. v. Garcia, 75 Tex. 
591. 13 S. W. 223. 

But if it be assumed that plaintiff was a licensee, and that the rail- 
road company was guilty of négligence in not sooner discovering 
his présence, yet the négligence of the plaintiff, under the undis- 
puted facts of this case, so grossly contiibuted to his own injury 
as to bar any recovery. In such a place he was under the highest 
obligation to exercise the utmost degree of vigilance in looking out 
for approaching engines or cars. Notwithstanding the appellee 
knew that he was in the midst of a network of tracks and switches, 
he did not, after being driven off of one track, take the slightest 
précaution to look out for a train coming on him from the rear. 
A train immediately followed the engine to which he had given way 
ou the western track, The noise of its passage only made it the 
more important that he should use his eyes to see to it that no train 
ran on him from front or rear. If it be assumed that, when he 
crossed from one track to the other, he did look to the rear, 
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though this is not shown, yet he afterwards walked on straight 
ahead for from 20 to 30 yards, accbrding to hia own account, with- 
out looking behind him. The duty of one under such circumstances 
is not only to look each way on going upon a railroad track, but 
to continually exercise vigilance and observe tbe track behind as 
well as before. The duty of looking is a continuing one. Patton 
T. Bailroad Co., 89 Tenn. 370, 15 S. W. 919. It is no answer to say 
that he did not expect that this engine, which had passed him on 
-one track, would switch onto another track, and reverse its direc- 
tion. In a yard full of tracks and switches, he had no right to 
take such a thing for granted. The case in this respect is totally 
iinlike that of Patton v. Eailroad Co., cited above. There the plain- 
tiff stepped off the track to let a train pass him. When it had 
passed, as he supposed, he stepped back, and resumed his journey, 
without looking behind him. Within a few yards he was overtaken 
and run over by some cars which had broken loose from the train 
ahead, and were following through their own momentum. The 
court thought that, under such exceptional circumstances, the ques- 
tion as to whether the plaintifE was guilty of such a degree of con- 
tributory négligence as should bar his recovery might be submitted 
to a jury. Hère the plaintiflf was in a place where there was con- 
tinuons movement, backward and forward. Switching from one 
track to another in the breaking or making of trains was to be 
anticipated by any man who was observant. "It can never be as- 
sumed that cars are not approaching on a track, or that there is no 
danger therefrom." EUiott v. Railway Co., 150 U. S. 245, 14 Sup. 
et. 83. The noises about him made it ail the more important that 
he should not rely on his sensé of hearing alone. Under the cir- 
cumstances of this case, the failure of the plaintif! to watch his 
rear was gross négligence. Eailroad Co. v. Moseley, 6 C. C. A. 641, 
57 Fed. 921. It is true that questions of négligence and contrib- 
utory négligence are ordinarily questions of fact to be passed upon 
by a jury; yet, when the undisputed évidence is so conclus! ve that 
the court would be compelled to set aside a verdict returned in 
opposition to it, it may withdraw the case from the jury, and di^ 
rect a verdict. Elliott v, Eailway Co., cited above ; Railroad Co. v. 
Moseley, cited above; Aerkfetz v. Humphrevs, 145 TJ. S. 420, 12 Sup. 
et. 835; Mississippi Yal. Co. v. Howe, 6 U. S. App. 172-186, 3 C. C. A. 
121, and 52 Fed. 362. "When the évidence leaves no doubt that, 
if the plaintiff had made any proper use of his sensés, he could hâve 
both seen and heard, in due season, an approaching train, and 
thereby hâve avoided injury, the question is one of law, and not a 
■question for the jury." Blount v. Railway Co., 9 C. C. A. 526, 61 
Ffd. 375. If but one inference can be legally drawn from the facts 
of a case, a direction for a verdict in accordance with that inference 
is proper. Horn v. Railroad Co., 6 TJ. S. App. 381, 4 C. C. A. 346, 
and 54 Fed. 301. 

The request for a peremptory instruction should hâve been al- 
lowed. For this and the other errors we hâve indicated, the case 
must be remanded, with directions to award a new trial. 
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BAVIS & RANKIN BLDG. & MANTJF'G CO. T. JONES et aL 

(Circuit Court of Appeais, Eighth Circuit. February 20, 1895.) 

No. 478. 

CONTKACTS— Joint os Several— Subsceiptions. 

The D. Co. entered into a contract witli J. and several others, farmers, 
for the constructioa of a butter and cheese faetory. After proTiding tliat 
ttie faetory should be built by the D. Oo., on certain plans and spécifica- 
tions, for tlie sum pf $4,350, the contract contained the foliowing pro- 
vision: "We, the subscribers hereto, agrée to p'ay the above amount for 
said faetory, when completed." There was also a provision that, as soon 
as the contract price was subscribed, the subscribers should form a cor- 
poration, with stock not less than sudi contract price, to be issued to the 
subscribers in proportion to their pald-up interest, and that each stock- 
holder should be liable only for the amount subscribed by him. The con- 
tract was signed by J. and his associâtes separately, and at (Jifferent 
times, each adding to hls signature a statement of the number of shares 
subscribed for by him, and the amount of stock to whlch he would be 
entitled, after incorporation, Edd, that the contract of .T. and his asso- 
ciâtes was several, and not joint, and that each was bound only for the 
amount of his own subseription. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This action was brought by the Davis & Eankin Building & Manufacturing 
Company, the plaintiff in error, against J. T. Jones and numerous other de- 
fendants, the défendants in error, to recover damages for nonperformance by 
the défendants of a contract for the érection of a butter and cheese faetory 
at or near Tecumseh, Neb. The material portions of the contract were as 
follows: 

"Form Two. 

"Contract and Spécifications for a Combined Butter and Cheese Faetory on 
the Co-operatlve and Farmers' Protectlve System. 

"The Davis and Rankin Building and Manufacturing Company, of Chicago, 
Illinois, party of the first part, hereby agrées with the undersigned subscribers 
hereto. party of the second part, to build, erect, complète, and equip for said 
party of the second part a combined butter and cheese faetory, at or near 
Tecumseh, Nebraska, as follows, to wit: The faetory building shall be twen- 
ty-eight feet wide and forty-elght feet long, b,y twelve feet high, with an 
addition attached, twelve feet by twenty-four feet, for boiler, engine, and 
ofiSce. Said building shall rest upon foundations described in speeiflcations 
hereon. Said faetory building Is to be one story high, and divided into rooms, 
as shown on working plan, vlz.: A manufacturing room, ice refrigerator or 
cold-storage room, cheese-curing room, ofiSee, boiler, and engine room. Said 
faetory shall be equipped with the foliowing outfit, to wit: [Hère follows a 
description of the equipment of the faetory, and numerous other provisions not 
necessary to be mentioned.] The Davis and Rankin Building and Manu- 
facttiring Company agrées to erect said butter and cheese faetory, as set 
forth by the above spécifications, for forty-three hundred and flfty dollars, 
payable in cash when the faetory is completed, or approved note for ninety 
days. We, the subscribers hereto, agrée to pay the above amount for said 
butter and cheese faetory when completed. Said building to be completed 
within ninety days or thereabout after the above amount ($4,350) is sub- 
scribed. Any portion of the amount subscribed not pald aœording to con- 
tract shall bear légal rate of interest. As soon as the above amount ($4,350) 
Is subscribed, or in a reasonable time thereafter, the said subscribers agrée 
to ineorporate under the laws of the state, as thereln provided, fixlng the ag- 
gregate a/mount of stock at not less than $4,350, to be divided into shares of 
¥100 each. Said share or shares, as above stated, to be issued to the sub- 
scribers hereto in proportion to their paid-up Interest herein, and it Is herein 
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agreed that each stockholder shall be Uable only for the amount subscrlbed 
by hlm. It Is further dlstlnctly understood by and between the parties 
hereto that if the subscriptions hereto shall amoimt to more than $4,350, and 
less than $4,950, the foregolng agreement, deslgnated 'Form Two,' shall 
constitute the agreement between the parties; if the subscriptions hereto shall 
amount to more than $4,950, then the foregoing agreement, deslgnated 'Form 
Three.' Ail money that shall be paid in or collected upon this contract in 
excess of the contract priée of the plant shall belong to the party of the 
second part It is hereby understood that the Davis and Rankin Building 
and Manufacturing Company wlll not be responsible for any pledges or prom- 
ises made by its agents or représentatives that do not appear in this contract, 
and made a part thereof, elther in prlnt or In writing. For the falthful and 
full performance of our respective parts of the above contract we bind our- 
selves, our heirs, executors, administrators, and assigns. Bxecuted and dated 
this 7th day of October, 1892. 

"Davis & Rankin Bldg. & Mfg. Co., the First Party, 

"Per F. H. Sherer, Spécial Agent." 

Then followed lengthy spécifications for the building of the butter and 
cheese factory in question, and thereafter the names of numerous subscrib- 
ers signed to a paper In the followlng form: 

Amount of 
Number of Stock After 

"Names of Subscribers. Shares. Incorporation. 

J. T. Jones 2 $200 

Chamberlain Bros 2 200," etc. 

In the circuit court of the United States for the district of Nebraska, where 
the case was tried, a verdict and .iudgment was renda-ed In favor of the de- 
fendants, and the plalntlff, the Davis and Rankin Building and Manufacturing 
Company, has brought the case to this court by writ of error. 

Paul F. Clark (Charles S. Allen, W. F. Eightmire, and J, A. Wood- 
bury, on brief), for plaintifl in error. 

Clarence K. Chamberlain (J. W. Deweese and F. M. Hall, on 
brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The only question arising in this case that we hâve found it 
necessary to consider is whether the contract on which the suit 
was founded imposed a joint or a several liability, so far as the 
parties of the second part were concerned. If it is a several con- 
tract, — ^that is to say, if the rarious subscribers only bound them- 
selves to pay for the érection of the butter and cheese factory in 
question the sums set opposite their respective names, — then the 
circuit court of the United States had no jurisdiction of the case, the 
amount in controversy beiug lesis than |2,000, and the action should 
hâve been dismissed for that reason. This contract, or one nearly 
identical with it in form, has been before the courts for construction 
on several previous occasions, and the question whether the sub- 
scribers thereby bound themselves jointly to pay the full contract 
price, or severally to pay the sums by them respectively subscribed, 
has been considered at length, and often decided. In the foUow- 
ing cases it was held that the contract simply required each sub- 
scriber to pay the amount of his individual subscription : Davis 
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V. Belford, 70 Mich. 120, 37 N. w! 919; Manufacturing Go. v. Barber, 
51 Fed. 148; Gibbons v. Orinsel (Wis.) 48 N. W. 255; Davis & Eankln 
Co. V. Hillsboro Go. (Ind. App.) 37 N. E. 549; Manufacturing Co. 
V. Booth, Id. 818; Manufacturing Co. v. McKinney (Ind. App.) 38 
N. E. 1093; Frost v. Williams (S. D.) 50 N. W. 964,— wMle in the 
following case the contrary view was taken, and tlie contract was 
held to impose a joint liability: Davis v. Shafer, 50 Fed. 764. 
It is worthy of notice, however, that in the case last cited (Davis 
V. Shafer) the conclusion reached, that the contract imposed a joint 
liability, was influenced to some extent by the view entertained by 
the court of the effect of a local statute of the state of Mis- 
souri, where the contract was executed. Rev. St. Mo. § 2384. 
We hâve felt constrained to concur in the views taken in those cases, 
above cited, which hold that the liability imposed by the contract 
is several, and not joint. Without repeating in détail the rea- 
sons that hâve been given to sustain this view, it is sufficient to say 
that, as the contract was made in a rural community, and the 
amount promised to be paid for constructing the plant was quite 
large, it is not probable that the several subscribers when they 
signed the paper, which was in the form of a subscription list, 
supposed that each was binding himself to pay the entire cost of 
the plant, to wit, the sum of $4,350, or the sum of |4,950, if the 
subscriptions reached the later amount. The very form of the 
paper which was circulated for signatures was well calculated to 
create the impression that each person would only be held bound 
to pay the sum set opposite his name, and the clause inserted in 
the agreement, "that each stockholder shall be liable only for the 
amount subscribed by him," was also well calculated to conârm 
that impression. We think it highly probable that each subscriber 
understood that the liability incurred by signing the agreement 
was limited to the amount of his individual subscription. Men 
of limited means do not usually bind themselves jointly with others 
to pay as large a sum as $4,500 without knowing who are to be 
bound with them; and yet, in view of the manner in which tBe 
signatures to this contract were obtained, thèse défendants were 
guilty of that folly, if we présume that each one of them, when he 
signed the subscription list, understood that he was thereby bind- 
ing himself individually to pay the whole cost of the factory. It 
is a noteworthy fact that, before the contract in suit was executed, 
two of the cases above cited, holding that it imposed a several lia- 
bility, had been decided. Davis v. Belford and Manufacturing Co. 
v. Barber, supra. It had been decided, on the other hand, by 
the circuit court of the United States for the Western district of 
Missouri, that it imposed a joint liability. Davis v. Shafer, supra. 
Thèse conflicting décisions were presumably well known to the 
plaintiff company, but were unknown to the défendants. Under 
thèse circumstances, it was the duty of the plaintiiï to alter the 
form of its contract then in use so as to avoid the question whether 
it imposed a joint or a several liability which had theretofore given 
rise to conflicting décisions. Not having done so, the plaintiff 
cannot complain if the courts adopt a construction of the contract 
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which is most favorable to the défendants. The judgment of the 
circuit court is reversed at the cost of the plalntiff in error, and 
the canse is remanded to the circuit court, with directions to dis- 
miss the suit for want of jurisdiction, and at the plaintiff's cost 



STEWART V. HBNRÏ COUNTY. 
(Circuit Court, W. D. Missouri, W. D. February 11, 1895.) 

1. Notice— Maturity dp Bonds. 

The county of H., in Missouri, issued bonds on July 1, 1882, running lor 
20 years, with tlie option reserved to tlie county, as stated on the face of 
the bonds, to pay off the same at any time after July 1, 1887. No method 
of glving notice of such élection was expressly provided In the bonds. 
Interest was payable annually on July Ist, and was regularly paid up to 
July 1, 1887, when the county, by an order regularly entered of record in the 
county court, elected to pay the bonds on September 1, 1887, with interest to 
that date. Notices of such élection, stating that the bonds would be paid at 
the place of payment named on their face, were published in a local 
newspaper, and in newspapers of large circulation in St. Louis and New 
York City. On the date fixed, the money required for payment of the 
bonds and interest was ready at the place of payment, and ail but a very 
small amount of the bonds were presented and paid. Éeld, that the county 
performed its obligation to the holders of the bonds by the method adopted 
to give notice of its élection, and that Personal notice to the bondholders 
was not required in order to stop the running of Interest, after the date 
flxed for payment 

2. Pleading — Tbnder. 

If payor is ready at time and place of payment with the money to pay, 
he may plead the fact, not in défense of action, but in avoidance of subsé- 
quent interest and costs, when he pays money into court. To enable 
plalntiff to avail hlmself of objection of failure to pay sum tendered on 
demand, he must set np the fact speciflcally in replication. 

This is an action to recover on three bonds, and the interest 
coupons belonging thereto, issued by the défendant county. The 
principal of the bonds aggregates $2,500. The bonds were issued 
on the Ist day of July, 1882, under what is known as the "Statute 
for Punding Debts of Counties and Municipalities in the State of 
Missouri." The interest on said bonds was represented by cou- 
pons attached thereto, payable the Ist day of July each year. The 
bonds run for 20 years, with the option reserved to the county to 
pay off the same at any time after the Ist day of July, 1887. The 
interest on thèse bonds was promptly paid by the county up to the 
Ist day of July, 1887; at which time the county court, by appro- 
priate order, declared its élection to pay off said bonds on the Ist 
day of September, 1887. Accordingly it caused formai notice of 
this fact, reciting the séries of bonds outstanding, to be published 
in weekly issues, up to the Ist of September, 1887, of its leading 
local newspaper of the county, and in the St. Louis Republic, and 
in the New York World, notifying the holders of said bonds that 
on that day, September 1, 1887, the interest thereon would cease, 
and that the bonds would be paid either at the National Bank of 
Commerce in the city of New York, or at the oflSce of William C. 
Little Bond Company, in the city of St Louis, Mo., as the respective 
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holders thereof might elect. The county, through said Little, ar- 
rangea for the placing of sufScient money at said bank, in the 
city of New York, for the rédemption of said honds; and ail indebt^ 
edness of the county, amounting to $419,000, was accordingly paid 
as of date September 1, 1887, by said bank or said bond company, 
with the exception of the bonds in controversy in this suit. The 
contention of plaintiff is that he did not hâve actual notice of 
the call so made by the county for the rédemption of said bonds 
until in August, 1888, and that the published notice was not sufft- 
cient in law; and therefore he refused to accept the amount due 
on the Ist day of September, 1887, in satisfaction of his claim. 
He brought this suit on February 6, 1891, to recover both the prin- 
cipal and interest up to the day of judgment. The defendant's 
answer pleads the facts respecting said call; that it was ready 
and willing to pay the amount due on the Ist day of September, 
1887, at said bank of Comnierce, and the failure of plaintifl to 
hâve his bonds and coupons then and there for payment; and in 
its answer it renews the said tender, and it paid the money into this 
court for the benefit of plaintifE, where it has since remained on 
deposit. 

Kames, Holmes & Krauthoff, for plaintiff. 

Fyke, Yates & Fyke and Jos. Parks & Sons, for défendant. 

PHILIPS, District Judge. The statute under which the bonds 
in question were issued does not provide in terms for the rédemp- 
tion at the end of flve years, nor prescribe any method therefor; 
though it does prescribe that no bond under the act shall be issued 
to run for a longer period than twenty years, nor less than flve 
years. It was, however, compétent for the county, in issuing the 
bonds, to reserve the right to malce them payable at the end of 
flve years after their issue, at its option. This it did, and this fact 
is expressed on the face of the bond, and the purchaser took subject 
thereto. After such recitation as to the statute under which, and 
the purpose for which, the bond was issued, it concludes with this 
provision : "But this bond is payable at any time after the Ist day 
of July, 1887, at the option of said county." The preceding part 
of the bond recites that the county "promises to pay bearer, at the 
National Bank of Commerce in the city of New York and state of 
New York, on the Ist day of July, 1902, with interest at the rate 
of six per centum per annum, payable at said bank, upon présen- 
tation and delivery of the coupons for said interest hereto attached 
on the Ist day of July of each year." Then follows immediately 
the provision above quoted, respecting the option to pay at any 
time after July 1, 1887. Clearly enough, then, it appears that the 
place of payment under either provision is the National Bank of 
Commerce in the city of New York. This admits not of debate. 
Unquestionably, upon the maturity of any coupons or the bonds 
under the first part of the obligation, should the county bave on 
deposit at said bank the money to pay the same, it would hâve 
been the duty of the holder of the bond to présent it there for 
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payment, and interest would cease tliereon from that date, unless 
the défendant had failed to make its tender good on demamd. 
Ward V. Smith, 7 Wall. 447-453. 

The remaining question is, did the county perform its obligation 
to the holder of any such bond by declaring its option to pay on the 
Ist day of September, 1887, and publishing notice thereof in the 
manner in which it did, and having the money in readiness at said 
bank to meet the payment of any bond and interest that might 
be presented for payment at said place? or does the contract con- 
template that in addition the county should hâve given personal 
notice of its élection to the holder of said bonds and coupons? 
It is true, as suggested by plaintiff, the county could hâve pro- 
vided in the bond for notice, and hov? it shouJd be given. On 
the other hand, it seems to me, the défendant might with equal, if 
not greater, force reply that the plaintiff took the bond with full 
knowledge of the fact that the right was reserved to the défendant 
county, at any time after July 1, 1887, to elect to pay; and, inasmuch 
as he took the bond when issued without exacting any spécifica- 
tion respecting notice, it does not corne with grâce for him after- 
wards to demand, without any notice to the county, that he would 
expect it to notify him, or, without keeping it advised that he was 
the holder of any such bonds, to claim that he should hâve his 
interest until such time as he had actual notice of the élection 
made by the county. In construing a contract regard must be 
had always to the circumstances under which it was made, to the 
subject-matter, as well as the reasonable and customary method 
of its performance. The plaintiff knew when he took the bonds 
that they were subject to the provision respecting the option. 
He knew that such bonds possessed ail the qualities of commer- 
cial paper on their face payable to bearer, and as such passed freely 
from hand to hand by mère delivery, and entered into ail the 
channels of trade and commerce, like inland bills of exchange. 
How, then, was it possible for the défendant to know, when it 
made its élection to pay, who held this or that particular bond 
and the coupons? Personal notice in such case would be prac- 
tically impossible. The county might possibly hâve ascertained 
from the bank, where the payment of coupons was usually made, 
who presented the same at the last payment. But that would fur- 
nish no évidence as to who held the bond, as the coupons might 
be severed therefrom, or who held the remaining coupons. He 
who held the bond at the time of the payment of interest might 
not hold it to-morrow. So that, if notice were served on the 
holder of the coupon last paid, he could answer that he had parted 
with the bond and any other coupon held by him; and it would 
be practically impossible for the county to get at the real facts 
or the real holder. Under such construction of the contract, the 
county would absolutely be at the mercy of the commercial winds. 
Such a construction would be so unreasonable and impractical 
that the court should hesitate to adopt it, if there is any other 
more reasonable, natural, and équitable construction to both par- 
ties. County courts, under the state statute, are courts of record. 
v.66F.no.2— 9 
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As such, ail their acts and doings are made matters of record. 
The élection made by the eounty to exercise the option given in 
this case was made matter of record in the eounty court. Plaintiff 
was advised by the bond in his hand that he held subject to such 
élection, liable to be made at any time after the Ist day of July, 
1887. It was more feasible and reasonable for him to hâve kept 
himself in communication with the clerk of the court, than to exact 
that the court should seek him out. Again, the place of payment 
being designated on the face of the bond, the law is that, if the 
obligor places the funds necessary for payment with a designated 
bank at the time for payment, it is the duty of the payée to call 
at the bank and make demand there. Ward v. Smith, 7 Wall. 450, 
451. The plaintiff had two plain courses open to him to ascertain 
whether or not the eounty exercised the option, and to guard him- 
self against the possibility of loss of interest, by either making 
direct inquiry of the clerk of the eounty court or any local corre- 
spondent, or by leaTing his bonds and coupons at the bank in 
New York. One or the other was so easy and expenseless to him, 
while to require that the eounty should seek out an unknown 
holder of such commercial paper, not yet due, transférable from 
hand to hand by mère delivery, and give personal notice of its 
élection to pay, is so extrême and impracticable as to repel the 
construction insisted upon by the plaintiff. As the évidence in 
this case shows, at, or shortly after, the time of the publication of 
said notice by the eounty, the plaintiff was not even at his custom- 
ary place of abode in the state of Maine, but was out in the state 
of Califomia, from whence he returned, by way of St. Louis, in the 
summer of 1888. Ordinary prudence and duty to his debtor dic- 
tated that he should hâve left his bonds and coupons with the bank 
in New York, where he had customarily collected his coupons, and 
where his debt would hâve been paid on the Ist day of September, 
1887, had he so elected. As observed by the court in Ward v. 
Smith, supra: 

"It is the gênerai usage in such cases for the holders of the instrument to 
lodge It with the bank for collection, and the party bound for its payment 
can call there and take it up. If the instrument be not there lodged, and 
the obligor is there at its maturity with the necessary funds to pay it, he so far 
satisfies the contract that he cannot be made responsible for any future dam- 
ages, either as costs of suit or interest for delay." 

In the absence of any express provision in the bond for giving 
notice, the eounty took the only practicable course open to it, wliich 
a spirit of fairness and justice to the bondholders would dictate. It 
made publication of the order of the court in its home newspaper, of 
large circulation; in the St. Louis Republic, published at the com- 
mercial metropolis of the state, having a wide circulation; and in the 
New York World, published at the city of New York, where the 
bonds were payable, and the commercial center of the United States. 
As proof of its effectiveness, the évidence in this case shows that ail 
of the bonds, amounting to |419,000, with the single exception of 
the $2,500 held by the plaintiff, were presented and paid at the 
places designated in the notice, over $70,000 of which were paid ai: 
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the designated bank in the city of New York. The évidence shows 
that this form of bond, with a like provision respecting the option 
to pay, was common in municipal bonds of this state issued under 
the funding act of 1879; and that the method pursued in this case, 
in giving notice of the call, was practiced generally under such 
bonds. William C. Little, who has handled such bonds to the extent 
of 11,000,000, testifies that that was the method adopted and pur- 
sued successfully; and such has been the observation of this court, 
obtained from litigation on similar bonds in this jurisdiction. This 
practice, under the funding act of 1879, has so universally obtained 
as to almost, if it does not, constitute a usage. As évidence that 
such method accords with the public view as to the only practicable 
method of imparting notice of such calls, the act of Congress (section 
3697, Rev. St. U. S.), providing for the rédemption of the 6 per cent, 
bonds of the government of 1865, prescribes that "a public notice be 
given by the secretary of the treasury, and in three months after the 
date of such public notice, the interest on the bonds so selected and 
advertised to be paid shall cease." The method of giving such pub- 
lic notice by the department is by advertisement in newspapers 
selected by it That was merely an act providing for rédemption 
in contradistinction from a payment. Morgan v. U. S., 113 U. S. 
477, 5 Sup. et. 588. The contract of the bond hère provides for pay- 
ment at the option of the county after a stated period, which put the 
holder on the qiu vive, and imposed something more on him than to 
pocket his bonds in a distant state, and wait to be run down to be 
served with personal notice. 

The plaintiff, in his testimony and instructions, pro se, makes ques- 
tion as to whether there was a sufficient tender made by the county 
at the New York bank, September 1, 1887. I flnd this issue of fact 
for the défendant The évidence shows that Mr. Little, bond broker 
of St. Louis, contracted with the défendant county to take up said 
outstanding bonds in considération of the county issuing to him 
bonds at a lower rate of interest, which the county did. Little ar- 
rangea on behalf of the county, through 'the La Clede Bank of St. 
Louis, to hâve the National Bank of Commerce of New York pay off 
such bonds of the county under the call as should be there presented. 
To this the New York bank consented, and accordingly it paid off 
ail such bonds so presented, including principal and interest up to 
the Ist day of September, 1887, and was ready and willing to pay ail 
that might be presented. Its cashier testifies that the bank would 
hâve paid the principal and interest of the plaintilFs bonds up to 
that date had they been presented. The évidence further shows 
that the bank was ready and willing to pay the plaintiff the prin 
cipal and interest of his bonds as late as October, 1888, up to Sep 
tember 1, 1887, had he been willing to accept the same. And the 
évidence further shows that Mr. Little, on meeting the plaintiff 
in St. Louis in the summer of 1888, on his return east from the 
state of California, ofifered likewise, under his contract with the 
county, to pay the interest and principal of his bonds up to Sep- 
tember 1, 1887. The plaintiff declined to do so, unless he receivec 
interest up to July 1, 1888. He made no question of the bank or 
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Little to so pay, but it is too manifest to admit of question that he 
placed his refusai to accept, and tum over his bonds and coupons, 
unless he received interest up to July, 1888, on tbe ground that he 
did not hâve actual notice of the call. Under such circumstances, 
it was not necessary that the money should hâve been counted out 
and physically tendered him. 

Outside of the issues made in the pleadings, his flnal contention 
is that when he went to the baaki in New Yorli in October, 1888, he 
expressed a willingness to its cashier, or other ofScer, to accept from 
the bank the principal of his bonds, and to withhold the coupons 
of interest unless the bank would pay thereon up to July, 1888; 
thereupon he had the bonds protested. As shown by the déposi- 
tion of the bank officer, and as the plaintifE unquestionably under- 
stood it, this refusai of the bank to pay the bonds without the cou- 
pons was based solely upon the ground that it had no power of 
attomey from the county to pay one without the other. In other 
words, it was not authorized to halve or subdivide its agency by 
taking up one and leaving the other outstanding. Of course, if it 
could be regarded as a demand on the défendant, the case in this 
particular would stand diflerently had the coupons represented 
other bonds than those held by the plaintiff. But the coupons 
belonged to the bonds owned by the plaintiff. It would be the 
merest jugglery to say that, by severing the coupons from the bonds 
held by the plaintiff, he acquired any greater right than if they had 
remained physically attached to the bond. The coupons, though 
detached from the bond, represented the interest thereon, and, as 
such, were an intégral part of the bond, as much so in the plaintiff's 
hands as if written in tiie face of the bond. Howard v. Bâtes Oo., 43 
Fed. 276. A référence to some well-settled principles of law and 
pleading will demonstrate that the plaintiff's contention in this con- 
nection is most lame. Where a note is made payable at a desig- 
nated place, it is the duty of the payor to be in readiness at the 
designated time and place to meet the debt, and it is the duty of the 
payée to hâve his note at the designated place so it may be paid. 
If the payor be so ready with the money, and the payée fail to 
présent his note, the payor may plead the fact as he would a tender; 
and when sued he may bring the money into court, not to defeat the 
action, but in bar of interest and costs. Then, to avoid such plea, 
the plaintiff may reply and prove a subséquent demand and refusai. 
But the demand, to be available to the plaintiff, must be of the pré- 
cise sum tendered. The plaintiff in this case did not demand the 
précise sum in effect tendered on the Ist day of September, 1887, 
but demanded more. But his replication in this case is wholly in- 
sufficient to let in the proof, if any there had been, in avoidance of 
the plea of tender. His replication is simply a gênerai déniai, — a 
tender of the gênerai issue, — which puts in issue only the fact of 
the défendant being in readiness to pay the money at the designated 
bank, September 1, 1887; whereas the rule of pleading is that he 
should plead the facts constituting the avoidance. Berthold v. 
Eeyburn, 37 Mo. 586; Mahan t. Waters, 60 Mo. 167. Again, the 
demand, when made, must be of the debtor. "A tender may be 
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made by an agent, or to an agent, where lie is authorized to receive 
the money; but a demand ought to be made personally of the 
debtor, in order that he may bare an opportunity of paying the 
money demanded." Berthold v. Reybum, 37 Mo, 597, and citations. 
This the plaintiff never did. The defendant's évidence is that it 
was at ail times ready and willing to discharge the plaintiff's bonds 
and coupons at any time from the Ist day of September, 1887, either 
at said bank, or at its county treasurer's office; and it has kept on 
deposit in this court, since it made answer in this suit, the sum to 
make good said tender. Had the plaintiff, when the bank at New 
York declined to pay him the money, unless he would accept the 
principal and interest up to September 1, 1887, and surrender his 
bonds and coupons, then gone to the county court with his demand, 
it is not improbable that the whole matter could then baye been 
amicably adjusted, and this vexatious litigation avoided. Believ- 
ing that the justice and the merits of the case are with the défend- 
ant, I flnd the issues accordingly for the défendant. Judgment will 
go for plaintiff for the principal and interest on bonds to September 
1, 1887, costs adjudged against plaintiff. 



KILPATRICK V. HALBY. 
(Circuit Court of Appeals, Eighth Circuit February 4, 1895.) 

No. 490. 

1. MoRTOAQBS — Acquisition bt Owneb of Equity— Merger. 

One D. purchased the furnlture of an hôtel, upon which there were two 
chattel mortgages, which D. assumed and agreed to pay. D. after- 
wards sold the fumiture to H., subject to the chattel mortgages. H. 
caused the first mortgage to be bought in by one F., with money fnr- 
nished by H., and to be foreclosed, H. buying the property, and there- 
after clalming to hold it discharged from the second mortgage. BM, 
that inasmuch as the mortgages were treated as part of the considération 
in the contract of sale between D. and H., the first mortgage was in légal 
effect satisfied when H. purchased it through his agent, and he was not 
thereafter entitled to assert it as a subsisting lien upon the fumiture. 

2. Chattel Mobtgagb— Seizing Property— Brbach op the Peace. 

A clause in a chattel mortgage providing that upon breach of condition, 
etc., it shall be lawful for the mortgagee to take immédiate and full 
possession of the mortgaged goods, does not authorize the mortgagee 
to commit a breach of the peace in obtaining possession of such goods, 
nor to seize the same by violence. 
8. Principal and Agent— Trbspass— Punitive Damages. 

Where, in carrying out the instructions of his principal, an agent com- 
mlts a trespass, with clrcumstances of wanton and reckless violence, and 
the principal aifterwards accepts and retains the fruits of such trespass, 
with knowledge of the manner in which they hâve been obtained, punitive 
damages may properly be awarded in an action against the principal. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action which was brought by Ora Haley, the défendant in 
error, against James G. KUpatrick, the plaintiff in error, for forcibly enter- 
ing the St. Cloud Hôtel, in the city of Denver, which belonged at the time 
to Haley, and for unlawfully removlng therefrom, and couTerting to his 
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own use, a large quantlty of hôtel furniture which was at the tlme in 
Haley's possession. The faets out of whlch the controrersy arises are as 
follows: The hotel in question and the furniture therein originally be- 
longed to George W. Becliley. On the 18th of February, 1892, Beckley exe- 
cuted a chattel mortgage, in favor of J. R. Reed, on the furniture in the 
hotel, to secure the payment of two promissory notes, one in the sum of $1,500, 
due four months after date, and one for $500, due six months after date, 
both of them being dated February 18, 1892. On the same day Becliley exe- 
cuted a junior or second chattel mortgage on the same furniture, in favor 
of James G. Kilpatrick, to secure the payment of a note in the sum of $878, 
which was due on the 2d day of November, 1892. On the 24th day of Feb- 
ruary, 1892, Becliley sold and conveyed the St. Cloud Hotel, and ail of the 
furniture therein, to Emily A. Diclison. The bill of sale of the furniture which 
was executed by Beckley contained the foUowing provision: "This bill of 
sale is made subject to, and the warranty below excepts, two certain chattel 
mortgages on said goods, given to secure two promissory notes, one for $2,000. 
and one for $878; and, as part of the considération above specified, the 
second party, by the acceptance of thèse présents, hereby assumes and agrées 
to pay said notes, together with the Interest thereon." This clause of the 
biU of sale referred to the two chattel mortgages heretofore mentioned in 
favor of Reed and Kilpatrick. On the 25th of May, 1892, Ora Haley, the de- 
fendant in error, entered into an agreement with Mrs. Dickson for the pur- 
chase of said hotel and the furnitm-e therein. The agreement between Haley 
and Mrs. Dickson provided that Haley, the purchaser, shouild take the hotel, 
"and ail the furnitm-e, fixtures, and household goods contained therein, sub- 
ject to four obligations, to wit, one deed of truet In the sum of twelve thou- 
sand dollars, one of five thousand dollars, one of twenty-flve hundred dollars 
(on the realty), and a chattel mortgage on the furniture in the sum of twenty- 
slx hundred and twenty-Uve dollars, and subject to the pald-up lease to prés- 
ent tenant and occupant until and up to the first day of August, 1802; said 
party of the second part [Haley] agreeing to assume ail interest as now shown 
by holders of the certain mortgage and three deeds of trust, and insurance 
policy thereon." The chattel mortgage on the furniture in the sum of $2,625, 
which was referred to in the foregolng clause of the agreement, was under- 
stood to be the two chattel mortgages in favor of Reed and Kilpatrick here- 
tofore mentioned, on which the amount then due was $2,625. On the 27th day 
of July, 1892, the mortgage In favor of Reed was purchased by Joîm H. 
Farrar, with money that had been furnished for tliat purpose by Haley. 
Farrar then went through the form of imaking a private sale of the mort- 
gaged property to Haley, pursuant to a power of sale contained in the mort- 
gage. Having thus acquired the first chattel mortgage, and a title thereunder, 
by virtue of the sale made by Farrar, Haley immediately took possession of 
the St. Cloud Hotel and the furniture, and was in the peaceable possession 
of the same on the 4th day of August, 1892. The évidence tends to show that 
«n the last-mentioned day Kilpatrick, the plaintiff in error, forcibly entered 
the St. Cloud Hotel, and, by means of bis servants and agents, seized and re- 
moved nearly ail of the furniture in the hotel, and converted the same to his 
own use. On the trial in the circuit court Haley recovered a judgment against 
Kilpatrick, for the wrong and Injury complalned of, in the sum of $3,945. To 
reverse that judgment, the défendant below sued out the présent writ of error. 

Thomas H. Hood, for plaintiff in error. 

W. T. Hughes flied brief for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The first question presented for considération is whether the 
sale of the first chattel mortgage on the hotel furniture by Reed 
to Haley, after the latter had purchased the hotel furniture 
subject to the mortgages thereon, operated to extinguish the 
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first incumbrance. The plaintifiE in error requested the court to 
instruct the jury "that the purchase of the Eeed mortgage by 
Farrar, as Haley's agent, and with Haley's money, under the 
terms of the contraet with Mrs. Dickson, extinguished or paid 
the first or Eeed mortgage, and Mr. Kilpatrick's mortgage there- 
upon became a first lien upon the property." The circuit court 
declined to give the instruction, but charged the jury, in lieu 
thereof, that the purchase of the first mortgage by Haley did not 
extinguish it; that Haley had the right to acquire it by purchase, 
and assert it as an existing lien against Kilpatrick, the owner of 
the second mortgage. This is the first alleged error that deserves 
notice. It bas been held in a number of well-considered cases, and 
the doctrine is well established, that the lien of a mortgage or other 
incumbrance will be regarded as extinguished whenever such incum- 
brance is purchased, and becomes the property of a person who 
has theretofore bought the mortgaged property, and has agreed 
with his vendor to assume or discharge the incumbrances existing 
thereon. It is yery generally held that, when the purchaser of an 
equity of rédemption agrées with his vendor to assume and dis- 
charge outstanding incumbrances upon the property, the elïect of 
such an agreement is to make the mortgaged property a primary 
fund for the payment of the liens existing thereon. From the fact 
that the mortgaged property thus becomes a primary fund for the 
payment of incumbrances, it follows that if the purchaser of an 
equity of rédemption, who has agreed to assume an outstanding 
mortgage on the property, subsequently acquires the mortgage, 
and takes an assignment thereof, it will thereafter be treated as 
paid and extinguished; it also follows that, if the mortgagor is 
subsequently compelled to pay the mctgage, be becomes subro- 
gated to ail of the rights of the mortgagee, and may proceed to 
enforce the incumbrance against the mortgaged property either 
in the hands of his vendee or in the hands of a purchaser from his 
vendee. Eussell v. Pister, 7 N. Y. 171; Kneeland v. Moore, 138 
Mass. 198; Goodyear v. Goodyear, 72 lowa, 320, 33 N. W. 142; Burn- 
ham V. Dorr, 72 Me. 198; Winans v. Wilkie, 41 Mich. 264, 1 N. W. 
1049; Frey v. Vanderhoof, 15 Wis. 396. It may be conceded that 
an agreement by the purchaser of an equity of rédemption in mort- 
gaged property to take the property subject to an existing incum- 
brance difïers essentially from an agreement to assume or discharge 
the incumbrance. An agreement of the former kind does not 
render the purchaser personally liable either to the mortgagor or 
to the holder of the incumbrance for the payment of the mortgage 
debt; it gives him an option either to discharge the incumbrance, 
and thus préserve the estate, or to abandon the mortgaged property 
to the incumbrancer. But it does not follow as a necessary con- 
séquence that one who purchases property subject to a mortgage, 
without expressly agreeing to assume or pay the same, is for that 
reason at liberty, under ail circumstances, to acquire the mortgage, 
and thereafter assert it as an existing lien against the mortgagor, 
or other persons who hâve an interest in the mortgaged property. 
On the contrary, it has been held in several well-considered cases 
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that where one buys property subject to an existing incumbrance. 
which is specifled in the conveyance, the incumbrance will be under- 
stood as forming a part of the considération for the conveyance, 
and, if the purchaser of the equity of rédemption subsequently 
acquires the incumbrance, it will be treated as paid. 

In the case of Drury v. Holden, 121 111. 130, 13 N. E. 547, the facts 
were thèse: Daggett, in exchange for unincumbered property, con- 
veyed to Drury other property of the estimated value of 140,000, 
which was subject to two incumbrances, one for $19,600, and one 
fox $6,500. Subsequently, Drury procured a third party to buy the 
incumbrance for |6,500, with money which had been furnished by 
Drury. In a suit brought by such third party to foreclose the 
mortgage, a decree of foreclosure was entered, and Drury purchased 
the property at such foreclosure sale for the sum of |1,000. It was 
held that the sale thus made was void, and conveyed no title, be- 
cause the outstanding incumbrance was paid and extinguished 
when it was purchased by a third party for Drury's benefit. The 
court said: 

"It is well established that when a party pui'chases premises which arc 
incumbered to secure the payment of an indebtedness, and assumes the 
payment of tbe indebtedness as a part of the purchase money, the premises 
purchased are, in hls hands, a primary fund for the payment of the debt, 
and it is his duty to pay it. Lilly v. Palmer, 51 111. 331; Russell v. Plstor, 
7 N. Y. ITl. And the rule is the same, although there be no assumption ot 
payment of the indebtedness, if the pnrchase be made expressly subject 
to the incumbrance, and the amount of the indebtedness thereby secured 
is included in and forms a part of the considération of the conveyance. 
Lilly V. Palmer, supra; Comstock v. Hitt, 37 111. 542; ITowler v. Fay, 62 
m. 375; Russell v. Pistor, supra; Ferris v. Crawford, 2 Denio, 298." 

In the case of Guernsey v. Kendall, 55 Vt. 201, 204, the facts were 
as follows: Guernsey bought a farm subject to the incumbrance 
of four mortgages. The défendant, Kendall, owned the second and 
fourth of thèse mortgages, and subsequently acquired the flrst 
mortgage. The plaintiiï, Guernsey, purchased the third mortgage. 
He subsequently acquired the flrst and second mortgages, which 
were ow^ned by the défendant, and, having acquired the same, he 
thereafter flled a bill against the défendant to compel her to pay 
the flrst and second mortgages. In default of such payment, he 
prayed for a decree of foreclosure, and that the mortgaged prem- 
ises might be sold discharged from the lien of the fourth mortgage, 
which was still owned by the défendant. The bill was dismissed. 
The court said : 

"If the mortgagor had paid the incumbrances which were paid by the 
orator [Guernsey], it would hâve been the payment of his own debts, which 
he was obllged to pay to relieve his estate. The orator, by the purchase of 
the equity of rédemption, acquired the estate of the mortgagor. He 
had no greater estate to convey than the right to pay off the incumbrances 
then resting upon the premises, and by so doing his grantee would become 
the owner of the estate. In the absence of an agreement to pay incum- 
brances, it is optional with the grantee of an equity of rédemption to 
pay them or not. If he would préserve his estate in the premises upon 
which the incumbrances rest, he must pay them. He may give up the 
property In satisfaction of the liens upon it He cannot, by the payment 
of a part of the incumbrances, be subrogated to the rights of the iucum- 
biancers whose debts he bas paid, and by such subrogation defeat the liens 
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of other Incumbrancers whose rights are prior In Urne to hls conveyance 
of the equlty of rédemption. The mortgaged premises remained a security 
for the debts which the mortgages were given to secure, after the equity 
of rédemption had been conyeyed to the orator, the same as before. And, 
Inasmuch as the orator has only the interest whlch the mortgagor had in 
the mortgaged premises, it is diflicult to see how he can be subrogated to 
any rights that the mortgagor conld not hâve been subrogated to. One 
who purchases an equity of rédemption by a deed without covenants takes 
the estate charged with the payment of mortgage debts, and It is pre- 
sunied. In the absence of any spécial contract, that the amomit paid or 
agreed to be paid was the priée of the property purchased, less the amount 
of the mortgages, and it would be for the purchaser, and not the seller, to 
discharge the incumbrances. * • * The orator allèges that he bought said 
premises subject to said incumbrances, and it was held In Sweetser v. Jones, 
35 Vt 317, that, -where one purchases land expressly subject to a mortgage, 
the land conveyed is as effectually charged with the Incumbrance of the 
mortgage debt as if the purchaser had expressly assumed the payment of 
the debt, or had himself made a mortgage of the land to secure It." 

In the case of Byington t. Fountain, 61 lowa, 512, 14 N. W. 220, 
and 16 N. W. 534, a person purchased land subject to the incum- 
brance of two mortgages. He afterwards bought in and took an 
assignment of the senior mortgage. It was held that the purchase 
thus made ç»perated to extinguish the first mortgage, and advanced 
the second mortgage to the dignitv of a flrst lien. The court said : 

"When the plaintiff succeeded to the rights of Paddocli In this land, he 
took it just as It was held by Paddock,— burdened wIth the payment of 
botb mortgages. As between the plaintiff and the Amana Society and 
Boal and Clark [the two mortgagees], it was the duty of plaintiff to pay 
ofC both mortgages ont of the land. When the plaintiff procured an as- 
signment from the Amana Society of the notes and mortgages, this at 
once operated as an extinguishment of the mortgage. The mortgage came 
Into possession of the party who was under obligation to pay it, at least to 
the extent of the value of the mortgaged land, and, the same party thus 
becoming creditor and debtor, the debt was extinguished." 

In Twichell t. Mears, 8 Biss. 211, Fed. Cas. No. 14,286, it was said: 

"The rule is probably, as contended for by the defendant's counsel, that the 
purchase of an equity of rédemption from a mortgagor of real estate does not 
make the purchaser personally liable to the mortgagee, but where the pay- 
ment of an outstanding incumbrance, created by the grantor, constitutes part 
of the purchase money, the law implies an undertaking by the purchaser to 
pay It, and the mortgagee may recover In assumpsit. The légal efCect of the 
transaction Is to leave the portion of the purchase money represented by the 
Incumbrance In the hands of the pm-chaser for the purpose of paying the in- 
cumbrance, and, the promise being made for the beneSt of the holder of the 
Incumbrance, he may maintain an action to enforce It. Burr v. Beers, 24 
N. ï. 178; Comstock v. Hitt, 37 lU. 542; Gamsey v. Rogers, 47 N. Y. 234; 
Thompson v. Thompson, 4 Ohio St. 333." 

It has also been held that if the purchaser at an exécution sale of 
a mortgagor's equity of rédemption subsequently purchases the 
mortgage on the land, and takes an assignment thereof, the mortgage 
indebtedness is thereby extinguished, and that one who purchases a 
mortgage under such circumstances cannot enforce the payment 
thereof ont of other property of the mortgagor. Bank v. Burns, 87 
Pa. St 491. See, also, to the same effect, Bunch v. Grave, 111 Ind. 
351, 12 N. E. 514. 

In view of the foregoing authorities, we are constrained to hold 
that the purchase by Haley of the flrst chattel mortgage had the 
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efEect of discharging that incumbrance upon tlie hôtel furniture. 
Mrs. Dickson had agreed to assume and pay both of the chattel 
mortgages on the furniture when she acquired it by purchase from 
Becldey, the original mortgagor. In the contract between herself 
and Haley, the two chattel mortgages were described as existing 
incumbrances upon the property, and her vendee agreed to take the 
property subject to said incumbrances. Considering the circum- 
stances under which the trade was made, it admits of no doubt, we 
think, that the amount of thèse mortgages fligured as a part of the 
considération in the trade between Haley and Mrs. Dickson. She 
received in exchange for the mortgaged property only so much as 
it was estimated to be worth over and aboTe the amount of the 
mortgage indebtedness, on the évident assumption that her vendee 
would protect her from liability on the chattel mortgages, to the 
extent, at least, of the value of the mortgaged property. The prop- 
erty thus became a primary fund in Haley's hands for the payment 
of the mortgages, and it was his duty to dévote it to that use so long 
as he continued to own and control the property. He certainly had 
no right to buy in the senior outstanding mortgage and use it as an 
instrument either to defeat the payment of the junior mortgage or to 
f;ast the burden of paying that mortgage upon his vendo'r. The évi- 
dence seems to indicate that his purpose in purchasing the first 
chattel mortgage was to acquire the mortgaged property at a low 
price by a sale made thereunder, and by this means to defeat the lien 
of the second chattel mortgage, which was then held by Kilpatrick, 
the plaintifif in error. The necessary resuit of such proceeding 
would hâve been to impose on Mrs. Dickson, his vendor, the burden 
of paying the second incumbrance, notwithstanding his express 
agreement with her to take the property charged with and subject to 
the lien of both incumbrances. Such conduct on the part of the 
défendant in error was clearly inconsistent with the duty that he 
owed to his vendor to protect her, as far as possible, from liability 
on the mortgages, by applying the property, so far as it would extend, 
to the payment of both incumbrances. For thèse reasons, we con- 
clude, as hereinbefore stated, that the flrst chattel mortgage was in 
légal effect satisfled when Haley elected to purchase the same, and 
that he was not thereafter entitled to assert it as a subsisting lien 
upon the hôtel furniture. 

The mortgage executed by Beckley in favor of Kilpatrick con- 
tained a provision that: 

"I£ the said goods and ehattels, or any part thereof, should be attached, or 
clalmed by any other person or persons, at any tlme before payment, or if 
tlie said party of tlie flrst part [Becldey] shall attempt to sell or remove the 
same witliout tlie authority or permission of the said party of the second part, 
In writing expressed, then it shall and may be lawful for the said party of 
the second part [Kilpati'icU], or as&igns, to take immédiate and full posses- 
sion of the whole of said goods and ehattels to his own use, and sell the same 
for the best price that can be obtained, and, out of the money arising there- 
from, to pay said note and ail charges touching the same. * * *" 

It is claimed by the plaintiff in error that because of the sale of 
the goods ajid ehattels by Beckley to Mrs. Dickson, and by her to 
Haley, without Kilpatrick's written consent, a default was created 
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wMch, under the aforesaid provision of the mortgage, authorized 
Kilpatricli to enter the St. Cloud Hôtel without Haley's consent and 
forcibly take and carry away the mortgaged property. This propo- 
sition was embodied in substance in an instruction which the court 
declined to give, and the refusai of that instruction is assigned for 
error. The instruction, as we think, was properly refused. The 
clause of the mortgage above quoted did not authorize the mortgagee 
to force an entrance into the hôtel where the property was situated, 
seize the property, and wrest it from the custody of those who were 
then in the peaceable possession of the same. In other words, the 
mortgage did not authorize the mortgagee to commit a breach of the 
peace in obtaining control of the mortgaged property, even though 
the conditions of the mortgage had been broken, and a default had 
thereby been created. It simply gave the mortgagee a license to 
enter upon the promises where the property was situated, and to 
remove the property therefrom in a peaceable manner. It was not 
compétent for the parties to authorize the use of force and violence, 
either in obtaining possession of the property or in removing it from 
the hôtel, and it will not be presumed that the mortgagor and mort- 
gagee intended to make such an agreement Inasmuch, then, as 
ail of the testimony tended to show that the mortgaged property 
was, in fact, taken and' removed from the St. Cloud Hôtel under cir- 
cumstances that amounted to a breach of the peace, we think that 
the court properly declined to give the foregoing instruction. We 
are f urthermore of the opinion that, in forcibly seizing and removing 
the property from the hôtel, Kilpatrick was guilty of a trespass 
which renders Mm liable for whatever damage was occasioned by the 
wrongful act in question, even though it be conceded that at the time 
of the seizure lie had a superior lien upon the mortgaged property. 

The only remaining question which it seems necessary to consider 
at this time is whether the case was one which warranted the assess- 
ment of punitive damages. It is insisted in behalf of the défendant 
below that there was no évidence to warrant the allowance of such 
damages, and that the circuit court erred in saying to the jury, in 
substance, that they might, in the exercise of their best judgment 
and discrétion, award punitive damages, if they believed that the 
wrongful act was done with "an intent to wattonly inflict injury 
upon the plaintifif." Enough has already been said of the manner in 
which the mortgaged chattels were taken and carried ayvaj to 
demonstrate that the défendant was clearly guilty of a trespass. 
But, in this connection, and for the purpose of showing the exact 
circumstances under which the wrong complained of was committed, 
it will be well to quote the following passage from the testimony of 
one of the plaintiff's witnesses, who was in charge of the hôtel when 
the furniture was taken. He says: 

"The next mornlng, the morning of the Bth, I woke up early, and when I got 
up I found Beckley in the hall in his shirt sleeves.at the front door, and I found 
Hinckley with his undershirt and pants on. I looked through the window, 
and saw Turner's vans there again. Hinckley demanded the door to be 
opened. We had both doors locked. He went to a window, and opened the 
window, and he got a ladder,— a short ladder. I went to the window, too, 
and protested, and told them they came in on their own péril; and he brought 
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In through the window the van men and a man named Richards. I heard 
Mm ask Blchards for his slx-shooter. Richards was then on the ladder. 
When they got on the inside, I stood in front of the front door, and Hinckley 
shoved me to one side, and said to me: 'You son of a bitch, if you don't lieep 
your hands ofl this thing I will pump you full of cold lead. I will hâve tliis 
house if I hâve to burn it.' They hèld me by force, and went to the front 
door, brolie the lock, opened the door, and loaded the rest of the furniture, 
except the three rooms." 

Hinckley, tlie man referred to in the foregoing excerpt from the 
testimony, was an agent of the défendant, who had been sent by him 
to the hôtel for the express purpose of taking and removing the 
furniture from the hôtel to the defendant's warehouse. After the 
furniture was seized and removed, the défendant received, retained, 
and appropriated it to his own use, with knowledge of the manner 
in which it had been obtained, thereby ratifying what had been done 
in his name and in; his behalf, even if he did not originally authorize 
the use of force and violence. We think there was évidence from 
which the jury mlght legitimately infer that the défendant intended 
to assert his alleged right to the property in controversy by force 
and arms, without référence to conséquences or the légal rights of 
others. The conduct of the person sent to seize the property was 
reckless, wanton, and unlawful, and the acts of that person he has 
approved and adopted by receiving and retaining the property with 
full knowledge of the manner in which it had been obtained. Under 
the circumstances, the circuit court left the jury at liberty to assess 
exemplary damages, if they thought proper, telling them, in sub- 
stance, that they were to exercise their best judgment as to whether 
the case was one which warranted the allowance of such damages. 
In so doing, we think that no error was committed by the trial court. 

It follows from the preceding discussion that the circuit court 
erred in instructing the jury that the plaintifE was entitled to re- 
cover the value of the mortgaged chattels which were taken from 
the hôtel, to the amount of the flrst chattel mortgage thereon, and 
the accrued interest, if the property was worth that amount. We 
are of the opinion, for the reasons heretofore stated, that the flrst 
chattel mortgage should hâve been treated as paid and extinguished 
when it was acquired by the plaintiff. This view of the case entitled 
the plaintiiî to recover, on account of the wrongful taking of the 
mortgaged property, whatever sum it was worth, over and above the 
amount of the second chattel mortgage, which was owned by the de- 
fendant, and such exemplary damages, if any, as the jury saw fit to 
award. The existing judgment is therefore reversed, and the cause 
is remanded, with directions to grant a new trial. 



SAFETY INSULATED WIRE & CABLE CO. v. MAÏOR AND CITÎ 
COUNCIL OF BALTIMORE. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 112. 

1. Municipal Cohporations— Power to Contraot. 

Cities and towns, as municipal corporations, possess a double character, 
—the one governmental, législative, or public; the other proprietary or 
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private. In the former sueh a corporation is madè, by the state, one of 
its instruments for the exercise of cœtain political powers, whlcli cannot 
be controlled or embarrassed by any contract of the corporation; but 
in its proprletary or private character powers are conferred for the private 
advantage of the partlcular corporation, and, as to such powers, and con- 
tracts made thereunder, such corporations are to be regarded as private 
corporations. 
2. Same. 

In the exercise of its govemmertal powers, a municipal corporation has 
a discrétion as to the time and manner of making improvements, etc., 
but when such discrétion has been exercised the duty becomes purely min- 
Isterial, and contracta made In référence to the carrying out of such Im- 
provements, etc., cannot be revoked at the will of such corporation. 

8. Samb— Attbmpt to Revokb. 

The City of B. passed an ordinance directing certain officiais to adver- 
tlse for proposais for furnishing cables, conduits, etc., and placing the 
police and lire alarm telegraph wires belonging to the clty under ground, 
and, after deciding upon the best cables, etc., to award a contract for 
furnishing the same and doing the work. Sald officiais, after due ad- 
vertlsement, accepted the proposai of the S. Co. That campany. two days 
later, declared itself ready to begin work, but on the same day was noti- 
fied that the acceptance of Its proposai had been reconsidered because of 
an opinion of the clty solicitor that the ordinance authorizing It was de- 
fective in certain matters of détail. Eéld, that such attempted revocation 
of the assent of the clty was no défense to an action by the S. Co. on the 
contract. 

é. Damages— Loss of Profits. 

EdA, further, that, though profits on such contract could not be recov- 
ered unless shown to be the direct and immédiate fruits of the contract, 
the S. Co. should not be excluded from making such proof as it could as 
to loss of profits, though it had not actually entered upon the performance 
of the contract, or expended any money thereon. 

In Error to the Circxiit Court of the United States for the Dis- 
trict of Maryland. 

This was an action by the Safety Insulated Wire & Cable Com- 
pany against the mayor and city council of Baltimore to recover 
damages for the faiinre of the city to perform a contract with the 
plaintiff. The circuit court gave judgment for the défendant. 
Plaintiff brings error. 

Wm. Pinkney Whyte (Morrill H. Packard, appearing in brief), 
for plaintiff in error. 

Thomas G. Hayes, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by writ of error 
to the circuit court of the United States for the district of Mary- 
land. The city of Baltimore, by authority of an act of the légis- 
lature and a vote of the people, was authorized to issue a loan 
of 16,000,000 for certain specifled purposes, among them "the lay- 
îng of conduits for telegraph and other wires." The apportion- 
ment of the sum obtained from this loan was left with the city 
council of Baltimore. Exercising this discrétion, the mayor and 
city council, October 7, 1892, set apart $250,000 of the loan for 
constructing conduits for underground wires in Baltimore as may 
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hereaftei' be dîrectéd by ordinances of the mayor and city council 
of Baltimore. Ordinance 100, 1891-92. By cbapter 200, Acts 1892, 
of tlie state of Maryland, the mayor and city council of Baltimore 
were authorized — 

•'To provide a séries of conduits under the streets, lanes and alleys of the city 
or any part or parts thereof for the use of téléphone, telegi-aph, electric-liglit 
and other wires, either by constructing such conduits themselves or by author- 
izing their construction by any person or corporation upon such tenms as 
may be agreed upon, and to provide for the appointment of an electrical 
commission, v^'ith such powers and duties as the said mayor and city council 
may deem necessary or appropriate for carrying out the purposes of this act; 
and to requlre ail such wires or any part or parts thereof and the pôles carry- 
ing the same to be removed from the surface of the streets, lanes and al- 
leys of said city or any part or parts thereof and to require such wires to be 
placed in such conduits, ail under such penalty as they may prescribe, and 
to prescribe and establish reasonable rentals to be paid by any company or 
person using any of said conduits by whomsoever the same may be con- 
structed for the use thereof, and to provide for the collection of said rentals 
in addition. to the ordinary processes by such summary methods as they may 
deem appropriate." 

The city of Baltimore itself had a System of telegraph and télé- 
phone wires carried on pôles in said city, used exclusively by the 
city for the use of the police and flre departments, respect! vely. 
At the time of the passage of the ordinance of 1893 next mentioned, 
out of which this case arose, the city of Baltimore had given to 
the Chesapeake & Potomac Téléphone Company the privilège of 
constructing conduits for its wires under the streets, lanes, and 
alleys of the city, reser\ing to the city the right to use the con- 
duits and subways of that company for its own wires without cost 
to the municipality. Under thèse circumstances the mayor and 
city council of Baltimore, on Ist May, 189.3, passed an ordinance 
No. 106. The title of the ordinance is "An ordinance to place 
the wires of the police and flre alarm telegraph and police patrol 
Systems under ground." It puts the matter in charge of the board 
of ûre commissioners and the superintendent of the police and 
flre alarm telegraph, and authorizes and directs them to advertise 
for proposais to furnish cables, conduits, and trenching, separately 
or as a whole, when it may be necessary. It directs that the sub- 
ways and conduits of the Chesapeake & Potomac Téléphone Com- 
pany be used, as far as practicable, under the right reserved to the 
city to place therein the wires of the police and flre alarm tele- 
graph and police patrol telegraph. It empowers them, after de- 
ciding upon the cable or cables best in their judgment, to award 
the contract to the lowest responsible bidder or bidders. It ap- 
propriâtes for this work $100,000' of the $250,000 "set apart for 
laying conduits for underground wires" in the ordinance distrib- 
uting the $6,000,000 loan. The board of flre commissioners and 
the superintendent of the police and flre alarm telegraph, acting 
under this ordinance, advertised for bidders to do this work. The 
Safety Insulated Wire & Cable Company put in a bid for $97,985, 
and it was accepted on 28th June, 1893. On 30th June, 1893, 
this company declared itself ready to begin and conclude the work. 
On the same day it was informed by the board of flre commissioners 
and the superintendent of the police and fire alarm telegraph, by a 
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«ecrotary, that the vote awarding the coii tract to the Safety Insu- 
lated Wire & Cable Company was reconsidered, for that the ordi- 
nance aothorizing the same is defective and Toid for indefiniteness, 
as declared by the opinion of the city soliciter. The Safety Insulated 
Wire & Cable Company made no f urther progress in the work, but it 
brought its action in the circuit court of the United States for the 
district of Maryland against the mayor and city council of Balti- 
more for the breach of contract. The défendant interposed a 
spécial plea to the déclaration. This plea, in eiîeet, is that under 
the advice of the city soliciter the board of fire commissioners and 
the superintendent of the police and fire alarm telegraph reconsid- 
ered their action accepting the bid of plaintiff, and so notifled it, 
and that the city council subsequentlj' repealed the ordinanee of 
May ], 1893, under which the contract was given ont, concluding 
with the averment that it appears by the bill of particulars filed 
with the déclaration, plaintiff had done no work under the bid 
which had been accepted by the défendant, and had incurred no 
expense whatever under said bid so accepted. The plaintiff de- 
murred to the plea. The cause was heard on the demurrer, and it 
was overruled. Thereupon plaintiff excepted, and the case cornes 
hère où the assignments of errors. 

The assigmnent of error relied upon by appellant is the third. 
The court was in error in not discriminating between the acts of 
the municipal corporation when acting in its governmental capac- 
ity and when acting as a property holder, and putting contracts 
made in thèse différent capacities upon the same level of liability 
for nonperformance. That this contract was made by the corpo- 
ration through its lawful agents, and within the scope of its powers, 
is not denied. The position taken by the défendant is that the 
city council, in passing this ordinanee adyertising for bids, accept- 
ing this bid, and engaging in this work, acted in its govemmental 
capacity, and that no contract so made is irrévocable. It seems 
to be a contradiction in terms to speak of a contract revocable at 
the will of one of the contracting parties. Be this as it may, mu- 
nicipal corporations, coniining the term to cities and towns, possess 
a, double character, — the one govemmental, législative, or public; 
the other in a sensé proprietary or private. In its govemmental 
or public character, the corporation is made by the state one of its 
instruments, the local depositary of certain limited and preseribed 
political powers to be exercised for the public good on behalf of the 
state, and not for itself. Thèse législative or govemmental powers 
they cannot cède away or controï or embarrass by any contract 
disabling them from performing their public duties. Western Sav- 
ing Fund Soc. v. City of Philadelphia, 31 Pa. St. 182. Such con- 
tracts ûecessarily are void ab initio. They are not within the scope 
of the powers of the corporation. But in its proprietary or pri- 
vate character the powers are conferred on the municipal corpora- 
tion, not from considérations connected with the goverament of 
the state at large, but for the private advantage of the particular 
corporation as a distinct légal personality. As to such powers, 
and as to the property acquired thereunder and contracts made 
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with référence thereto, the corporation is to be regarded quoad 
hoc a private corporation. Judge Dillon, in whose yaluable work 
on Municipal Corporations thèse principles are discussed, further 
illustrâtes the peculiar character of thèse municipal bodies in 
thèse words: 

"One reason given for the distinction (between municipal and quasi cor- 
porations) Is that, with respect to local or municipal powers proper (as dis- 
tinguished from those conferred on the municipality as a mère agent of the 
State), the inhabitants ai'e to be regarded as having been clothed with them at 
thelr request, and for their peculiar and spécial advantage, and that as to 
such powers and the dutles springing ont of them the corporation has a pri- 
vate character, and is liable on the llke principles, and generally to the same 
estent, as a private corporation." Dill. Mun. Corp. % 26. 

The city of Baltimore owned certain telegraph and téléphone 
Unes, giving greater efiSciency and convenience to its police and 
fire departments. They were above groimd, on pôles. They were 
liable to constant injury and interruption from Ares, gales, and 
other causes. For their better préservation, the city determined 
to put them under ground in conduits, and made this contract for 
that purpose. The contract was for the private advantage of the 
city as a légal personality, distinct from considérations connected 
with the government of the state at large; and with référence to 
this contract the city must be regarded quoad hoc a private cor- 
poration. 

There is another point of view. In its governmental or légis- 
lative capacity a municipal corporation is invested with discretion- 
ary powers. It has a discrétion as to the time and manner of 
maldng corporate improvements, grading streets, making sewers, 
drains, vaults, etc. The courts cannot control this discrétion. 
But when this discrétion has been exercised, and the public im- 
provements determined upon, and a contract made relative thereto, 
the législative function has been exhausted, and the duty has be- 
come purely ministerial. Dill. Mun. Corp. § 949; Weightman v. 
Washington, 1 Black, 49. But, apart from and above ail this, the 
obligation of a contract made between parties compétent to con- 
tract cannot be impaired at the option of one of the contracting 
parties. This doctrine controls whether the party to the contract 
be a sovereign state or an humble individual. It has been enforced 
against the action of states when the subject-matter of the con- 
tract was the exercise of the highest governmental and législative 
powers, — the granting of a franchise. It has perpetuated an ex- 
emption from the power of taxation when such exemption has been 
the considération for the contract between the sovereign and the 
citizen. And municipal corporations, mère créatures and agents 
of the sovereign, are not exempted from the opération of the rule. 
"Upon authorized contracts within the scope of the charter powers 
of the corporation, and duly made by the proper officers and agents, 
they are liable in the same manner and to the same extent as pri- 
vate corporations." Dill. Mun. Corp. § 935. It is true that when, 
in the contract entered into, it appears that its exécution will in- 
terfère with the duties of the municipal corporation in preserv- 
ing the public health and morals of the city, or will create a nui- 
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sance, the corporation can refuse to go on with the contract. Brick 
Presbyterian Church v. City of New York, 5 Cow. 540. Even, iiow- 
ever, in that case, it must reimburse the contractor for ail outlay 
made under the contract (Rittenhouse v. Mayor, etc., of Baltimore, 
25 Md. 336), and for ail damages not spéculative or too remote 
(IMasterton v. Mayor, 7 Hill, 62; U. S. v. Behan, 110 U. S. 344, 4 
Sup. et. 81). 

There is nothing in the opinion of the city solicitor, introduced 
in and made a part of the plea, which claims or intimâtes that this 
contract is one into which the city could not enter. It does not 
interfère with the public health or morals. It does not create a 
nuisance. It is not in disregard of a public trust. It does not 
limit the législative discrétion of the city council. It simply pro- 
vides for the construction of works, admitted to be within munici- 
pal powers. The objections of the leamed counsel go to the fram- 
ing of the ordinance, and the manner in which the spécifications 
were given. He admits the right to contract, and the substantial 
compliance with the ordinance, when he recommends that the or- 
dinance be amended, unless, "in your judgment, it is of great im- 
portance to commence this work at once." Nor is it enough to 
aver, as is done in this plea, that th.e plaintifl has made claim only 
for the profits he has been prevented from making, and that thèse 
cannot be recovered. The true rule is laid down by Mr. Justice 
Bradley in U. S. v. Behan, 110 U. S. 339, 4 Sup. Ct. 81. The govern- 
ment had contraeted with Behan for certain improvements in the 
harbor of New Orléans. The contract was rescinded by the gov- 
ernment. Behan sued the United States for damages resulting 
from the breach of contract, and claimed as well the profits he 
might hâve made as his actual outlay. On this point the court 
says : 

"The prima facle measure of damages for the breach of a contract Is the 
amount of the loss which the Injured party has sustained thereby. If the 
breach consista in preventing the performance of the contract, without the 
fault of the other party, who is willlng to perform it, the loss of the latter 
will conslst of two distinct Items or grounds of damage, namely: First, what 
he has already expended towards performance (less the value of materials 
on hand) ; secondly, the profits that he would reallze by perf orming the "svhole 
contract. The second Item— profits — cannot always be recovered. They may 
be too remote and spéculative in their character, and therefore incapable of 
that dear and direct proof which the law requlres. But when, in the lan- 
guage of Chief Justice Nelson, In the case of Masterton v. Mayor of Brooklyn, 
7 Hill, 69, they are 'the direct and immédiate fruits of the contract,' they are 
free from this objection. They are then 'part and paroel of the contract it- 
self, entering into and constltutlng a portion of its very éléments, somethlng 
stipulated for, the right to the enjoynient of which is just as clear and 
plala as to the f ulfiUment of any other stipulation." 

See, also, Howard v. Manufacturing Co., 139 U. S. 206, 11 Sup. 
Ct. 500. 

The plaintiff should hâve an opportunity of making such proof on 

this point as it can. In our opinion, the circuit court erred in 

overruling the demurrer. Its judgment is reversed. Let the case 

, be remanded to the circuit court for such other proceedings as 

may be proper. 

v.66F.no.2— 10 
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In re CHAEGE TO GRAND JURY. 

(District Court, N. D. Callfornla. February 15, 1895.) 

Interstate Commerce— Unjust Discrimination— Fbeb Passes. 

An offlcer of a rallroad company engaged In Interstate commerce who, 
as a matter of personal favor. Issues to a person not wlthin any of the 
exceptions conta ined In section 22 of the Interstate commerce act a free 
pass for transportatlon from one state to another, Is guilty of unjust dis- 
crimination, in violation of sections 2 and 3 of tliat act 

MORROW, District Judge (charging jury). You hare been sum- 
moned and sworn as grand jurors of the district court of the United 
States for the Northern district of California. It now becomes the 
duty of the court to give you some instructions conceming the 
duties you will be called upon to perform under the laws of the 
United States. By the constitution of the United States, no person 
can be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces or in the militia, when in 
actual service in time of war or public danger. Your duties are 
therefore not only highly important to the community, but they 
require, on your part, the exercise of patience in the careful in- 
vestigations of charges against persons accused, and flrmness and 
judgment in presenting offenders for prosecution. It is not my pur- 
pose to call your attention to ail the cases or matters you will be 
called upon to examine, but it is incumbent upon me to direct your 
attention to one subject that haa corne under the observation of the 
court, relating to railroad transportatlon, under the law concerning 
Interstate commerce. 

The act of corigress entitled "An act to regulate commerce," ap- 
proved February 4, 1887, provides in section 1 as follows: 

"That the provisions of thls act shall apply to any common carrier or car- 
riers engaged in the transportatlon of passengers or property whoUy by rall- 
road, or partly by railroad and partly by water when both are used, under a 
common control, management, or arrangement, for a continuons carriage or 
ehipment, from one state or territory of the United States, or the District of 
Columbla, to any other state w: territory of the United States, or the District 
of Columbla," etc. 

Section 2 provides as follows: 

"That If any common carrier subject to the provisions of thls act shall, dl- 
rectly or Indirectly, by any spécial rate, rebate, drawback, or other devlce, 
charge, demand, collect, or recelve from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the trans- 
portatlon of passengers or property, subject to the provisions of thls act, than 
ft charges, demanda, coUects, or reçoives frpm any other person or persons 
for doing for him or them a Uke and contemporaneous service In the trans- 
portatlon of a llke klnd of trafflc under substantlally simllar clrcumstances 
and conditions, such common carrier shall be deemed gulity of unjust dis- 
crimination, which Is hereby prohlblted and dedared to be unlawfuL" 

Section 3 provides as follows: 

"That It shall be vmlawful for any common carrier subject to the provisions 
•C thls act to make or glve any undue or unreasonable préférence or ad- 
vantage ta any partlcular person, company, firm, corporation, or locallty, or 
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any particular description of traffic, in any respect whatsoever, or to subject 
any particular person, company, flrm, corporation, or locality, or any particular 
description of traffic, to any undue or unreasonable préjudice or disadvantage 
in any respect -whatsoever. Every common carrier subject to the provisions 
of this act shall, according to thelr respective powers, afCord ail reasonable, 
proper, and equal facilities for the interchange of traffic between thelr respec- 
tive lines, and for the receiving, forwardlng, and deliverlng of passengers 
and property to and from thelr several Unes and those Connecting therewith, 
and shall not discrlmlnate in their rates and charges between such common 
caiTler to give the use of its tracks or terminal facilities to another carrier 
engaged In like business." 24 Stat. 379. 

Section 10, as amended by the act of March 2, 1889, provides a» 
f ollows : 

"That any common carrier subject to the provisions of this act, or, when- 
ever such common carrier Is a corporation, any director or offlcer thereof, or 
any receiver, trustée, lessee, agent, or pei-son, acting for or employed by such 
corporation, who, alone or vrith any other corporation, company, person, or 
party, shall -willtully do or cause to be done, or shall willingly suffer or per- 
mit to be done, any act, matter, or thlng in this act prohibited or declarecl 
to be unlawf ul, or who shall ald or abet therein, or shall willfully omit or fail 
to do any act, matter, or thlng in this act required to be done, or shall cause 
or willingly suffer or permit any act, matter, or thing so directed or required 
by this act to be done not to be so done, or shall aid or abet any such omission 
or failure, or shall be guilty of any infraction of this act, or shall aid or abet 
therein, shall be deemed guilty of a misdemeanor, and shall, upon conviction 
thereof In any district court of the United States within the jurisdiction of 
whîeh such offense was committed, be subject to a fine of not to exceed five 
thousand dollars for each offense: provided, that if the offense for which any 
person shall be convlcted as aforesaid shall be an unlawful discrimination in 
rates, fares, or charges, for the ti'ansportatlon of passengers or property, such 
person shall, in addition to the fine hereinbefore provided for, be liable to 
Imprisonment in the penitentiary for a term not exceeding two years, or 
both such fine and imprisonment, in the discrétion of the court." 25 Stat. 857. 

Thèse provisions of the law respecting unjust discrimination are 
qualifled by the provisions of section 22, as amended by the act of 
March 2, 1889, as f ollows: 

"That nothing in this act shall prevent the carriage, storage, or handlmg 
of property free or at reduced rates for the United States, state, or municipal 
govemments, or for charitable purposes, or to or from fairs and expositions 
for exhibition thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents employed in 
such transportation, or the issuance of mileage, excursion, or commutation pas- 
senger tickets. Nothing in this act shall be construed to prohibit any com- 
mon carrier from giving reduced rates to ministers of religion, or to municipal 
govemments for the transportation of indigent persons, or to Inmates of the 
national homes or state homes for disabled volunteer soldiers and of soldlers' 
and sailors' orphan homes, induding those about to enter and those return- 
ing home after discharge, under arrangements with the boards of managers 
of said homes. Nothing In this act shall be construed to prevent railroads 
from giving free carriage to thelr own olilcers and employées, or to prevent 
the principal officers of any railroad company or companies from exchanging 
passes or tickets with other railroad companies for thelr officers and em- 
ployées. * • •" 25 Stat 862. 

The interstate commerce commission was created by virtue of sec- 
tion 11 of this same act to regulate commerce, approved Feb- 
ruary à, 1887. It is endowed with the authority of investigating 
charges against any common carrier subject to the provisions of the 
act and the acts amendatory thereof, for any violations by such 
common carrier of any of the provisions contained in said acts. 
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This commission bas considered the question as to whether the 
granting of transportation to persons free or at reduced rates con- 
stituted a violation of the provisions I hâve just read to you. 

In Re Boston & M. E. Co., 5 Interst Commerce Corn. R. 69, it 
was held by the commission, on December 29, 1891, that it was a 
violation of the act to regulate commerce, and therefore an unjust 
discrimination, for the Boston & Maine Railroad Company to issue 
passes entitling the holders to free transportation over the Unes of 
its System, extending into the states of Maine, New Hampshire, Ver- 
mont, and Massachusetts, where such persons did not corne withiu 
tlie exceptions specified by section 22 of the act, as it is amended 
by the act of March 2, 1889, but were gentlemen whose claim for the 
privilège of free transportation was based upon the fact that they 
were long eminent in the public service, higher officers of the 
states, prominent officiais of the United States, members of the 
législative railroad committees of the above-named states, and per- 
sons whose good will was claimed to be important to the défendant. 

The same question was again considered by the commission in 
the case of Harvey v. Railroad Co., 5 Interst. Commerce Com. E. 
153, where the conclusions reached in Re Boston & M. R. Co., supra, 
were decisively and unequivocally reafflrmed. Commissioner Martin 
A. Knapp, of New York, who delivered the report and opinion of 
the commission, used the following language: 

"The fundamental and pervadlng purpose of the law is equality of treat- 
ment. It assumes that the raih-oads are engaged in a public service, and 
requires that service to be impartially rendered. It asserts the rlght of 
every citizen to use the agencies wliich the carrier provides on equal terms 
with aU his fellows, and flnds an invasion of that right in every unauthorized 
exemption from charges commonly Imposed. No form of favoritism and no 
species of partiality seems more odious or indefensible than that which accords 
to Personal Influence or public station privilèges not enjoyed by the com- 
munity at large. The free carriage of certain persons merely because they 
occupy officiai positions, or hâve acquired some measure of distinction, offends 
the rudest conception of equality, and contravenes alike the policy and the 
provisions of the statute. The practices cotoplained of In this proceeding are 
illégal, and must receive our condemnatlon." 

The order of the commission reads as follows: 

"The order of the commission is that the défendant forthwith cease and 
desist from granting free passes or otherwise furnishing free transportation 
over Its Interstate Unes, except as provided in the twenty-second section of 
the act." 

You will observe, gentlemen of the grand jury, from the provi- 
sions of the statutes, as well as the conclusions respecting the con- 
struction of such provisions reached by the Interstate commerce 
commission, that it was the intent of congress to prevent unjust dis- 
crimination in charges or rates for transportation of persons or 
property by any common carrier engaged in Interstate commerce, 
and that the issuing of passes, entitling the holder to free trans- 
portation from one state to another, is, unless justified by the ex- 
ceptions, an "unjust discrimination," which congress intended to 
prevent and punish. In other words, one of the objects of congress 
in this character of législation was to do away with the pernicious 
practice of unjust discriminations in rates, and to break up the 
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odious System of favoritism and spécial privilèges, so contrary to 
the principles of our govemment, of which one of the fundamental 
ideas is that ail men are equal in the eyes of the law, and should 
be so treated. It was designed, by the act referred to, to compel 
common carriers of Interstate commerce to discharge their public 
function impartially in charging for transportation; treating every- 
body alike, so far as that is practicable, whether in high or low 
station, whether public functionary or private citizen, whether rich 
or poor. The duty of ascertaining whether there has or has not 
been in this district any violation of the pénal provisions of thèse 
lawa to prevent unjust discriminations is, for the time being, by 
the law of the land, reposed in your hands ; and it becomes my duty 
to oall to your attention, and it will be yours to calmly, thoroughJy, 
and impartially consider, a matter brought to the notice of the 
court upon the trial of a criminal case in the month of December of 
last year, and of which the court is therefore judicially advised. 

While the case of the United States of America v. John Cassidy 
and John Mayne, popularly known as "The Strikers' Case," was on 
trial in this court, Mr. Frank B. Stone, who was called as a witness 
for the govemment, gave the foUowing testimony on Thursday, De- 
cember 6, 1894, which appears in volume 16 of the transcript of tes- 
timony, as follows: 

"Frank B. Stone, called for the United States. Swom. Mr. Knight: Q. 
You are an attorney at law? A. ïes, sir. Q. Of San Francisco? A. Yes, 
filr. Q. Residing at San Francisco? A. Yes, sir. Q. Will you state where 
you were on the 30th day of June last? A. I was in San Francisco until 
evening. I left on the seven o'clock train for the North. Q. What was your 
point of destination? A. I think I intended to leave the road at Ashland. I 
was accompanied by Judge J. E. Murphy, of Del Norte, going on a camping 
trip. We were to leave the railroad at Ashland, Oregon, and take the stage 
for Crescent City. Q. You are referring to Ashland in the state of Oregon? 
A. Yes, sir. I think it may hâve been beyond there. It has escaped me, 
the exact point we were to leave the road ; somewhere in Oregon. We were 
to take the stage, and proceed to his ranch in the vicinity of Crescent City. 
Q. Did you go through to your point of destination? A. I dld not. I was 
stopped at Red Bluff. Q. What train was this that you went up on? A. What 
was known as the 'Oregon Express.' Q. That is over the Une of the Southern 
Paciflc road? A. Yes, sir." 

Upon cross-examination, the same witness testifled as follows : 
"Mr. Monteith: Q. What is your business hereî A. Practicing law. Q. 
Anything else? A. Any other business? Q. Yes. A. No, sir. Q. Are you 
connected in any way wlth the operating department of the Southern Paciflc? 
A. I am not in any way. Q. With the trafic department? A. No, sir; in no 
way, in any shape or manner. I am In a position to-day and would be giad 
to take any case that was brought to my office that I thought was right 
against that company. Q. I am asking about the mechanical department. 
A. In no way, shape, or.mahner. Q. Are you connected with the légal de- 
partment in any way? A. In no way, shape, or manner. Q. Hâve you not 
tried in the last year or two to obtain a situation in connection with the légal 
department of the Southern Paciflc? A. No, sir. Q. Hâve you not traveled 
on passes? A. I hâve. Q. Were you not traveling on a pass then? A. I 
was, with Mr. C. P. Huntlngton's personal pass. Q. Hâve you not been in 
the habit of havlng a book of passes to your office, and givlng them out to 
people? A. No, sir. Q. During the campaign two years ago, did you not, 
while you were acting as manager for Mr. De Young's campaign, hâve in 
your office a book of free tickets or passes that you gave away? A. I had 
blank passes. Q. You issued them? A. I did on occasions. Q. You got 
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them from the rallroad company? A. Yes, sir. Q. At that tlme you had 
some connection with the rallroad company? A. None on earth. Q. How did 
you happen to handle thèse passes? A. Through my personal frlendship, 
extending back to my partnership wlth A. A. Sargent, wlth Mr. 0. P. Hunt- 
ington. Q. How many passes did you give out that year? A. I eould not 
say; not a great many. Q. You had several books? A. I might hâve had 
several books. There were not any great number of passes." 

He further testifîed upon cross-examination as follows: 

"Mr. Monteith: Q. You went to Red Bluff on a train on June 30th? A. 
I left on the night of June 30th. Q. You traveled on a Pullman car? A. 
Yes, sir. Q. Did you hâve a Pullman pass? A. I did. Q. Do you remember 
on what account that Pullman pass was issued? Was It not issued on ao 
count of the Southern Paclflc? A. No, sir. Q. On account of C. P. Hunt- 
ington? A. No, sir; it was a personal favor extended to me. I hâve said 
Mr. C. P. Huntington is my personal friend. Any favors I hâve receiveû 
hâve been received through his personal Influence, The Court: Mr. Monteith 
is asking about a Pullman pass. A. I understand. Mr. Monteith: Q. Was 
your Pullman pass an annual or a trlp pass? A. An annual. Q. Does not 
the pass say on it— Hâve you It wlth you? A. No, sir; it does not say any- 
thing. Q. See if I cannot refresh your memory. Does it not say on it, 
'Pass Frank M, Stone on account of so and so? A. Absolutely not. If you. 
would like to be enlightened, I can show you my pass, and bring the other. 
Hère is Mr. Huntington's pass: 'Southern Pacific Company: Pass Frank M. 
Stone over lines of Southern Pacific Company. 1894 until December 31st, un- 
less otherwise ordered. C. P. Huntington.' It is as good in Texas as it is 
in California, and over any Une wherever a Southern Pacific engine runs, 
and has been given me somettiing like ten years, by Mr. C. P. Huntington 
personally. There is nothing issued to me in any other way. Q. You are 
not employed by the Southern Pacific Company î A. In no way, shape, or 
manner. Q. By any other rallroad company? A. No, sir. Q. Did you ever 
advise Mr. Huntington that the issuance of that pass was in contravention 
of the Interstate commerce act? A. No, sir. Q. Those other passes that you 
spolie about — those books of passes — were ail on your personal account? A. 
Absolutely; to me personally. No one could hâve issued one under any cir- 
cumstances escept myself, and they were giyen to me as a personal favor, 
and at my personal request Q. Those were in the form of tickets? A. 
Blank tickets. Q. Two Inches long, and about an inch wide? A. They were 
not passes. They were tickets. I should judge that was about the size. Q. 
They had the stamp of the gênerai passenger and ticket agent on the back: 
A. Yes, sir. Q. The blanks in them were simply the points of beginning and 
the points of destination? A. Y' es, sir, they were simply tickets; they were 
not passes. Q. They were free tickets, given away without compensation? 
A. By myself? Q. Yes. A. Yes, sir; I never received anything for any of 
them." 

You will observe that Mr, Stone testiûes that his destination was 
Ashland, in the state of Oregon, or to some place beyond in that 
state. Ile was therefore on a journey that carried him from this 
state Into another, bringing his transportation within the laws of the 
United States relating to interstate commerce. It will be noticed, 
further, that Mr. Stone does not claim to belopg to any of the ex- 
cepted or privileged classes mentioned in section 22 of the interstate 
commerce act. His claim is that the pass was given to him as a 
matter of personal favor and friendsliip. You will therefore care- 
fully examine ail the facts in this case, and ascertain to what extent 
the pass System has been employed, if at ail, by the offlcers of the 
Southern Pacific Company, ia favoring individuals not entitled to 
such favors under the law in the matter of free transportation. 
beyond the boundary of ^the state. 
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In each judicial district there ia a United States attomey, ap- 
pointed by the président, to represent the interests of the govem- 
ment in the prosecution of parties charged with the commission of 
public offenses against the laws of the United States. The United 
States attorney for this district will therefore appear before you, 
and présent the accusations which the government may désire to 
hâve considered by you. Ho will point ont to you the laws, other 
than those I hâve mentioned, which the government deems to hâve 
been violated, and will subpoena for your examination such wit- 
nesses as he may consider important, and also such other witnesses 
as you may direct. To constitute a légal grand jury, at least 16 of 
your number must be présent; and not less than 12 must concur to 
authorize you to find an indictment or make a presentment; a ma- 
jority will not be sufiScient. In your investigations, you will receive 
only légal évidence, to the exclusion of mère reports, suspicions, and 
hearsay évidence. Subject to this qualification, you will receive 
ail the évidence presented which may throw light upon the matter 
or matters under considération, whether it tend to establish the 
innocence or guilt of the accused. And more: if, in the course of 
your inquiries, you hâve reason to believe that there is other évi- 
dence not presented to you within your reach, which would qualify 
or explain away the charge under investigation, it will be your duty 
to order such évidence to be produced. Formerly it was held that 
an indictment might be found if évidence were produced suflQcient 
to render the truth of the charge probable. But a différent and a 
more just and mercifui nile now prevails. To justify the flnding of 
an indictment, you must be convinced, so far as the évidence before 
you goes, that the accused is guilty. In other words, you ought not 
to find an indictment unless, in your judgment, the évidence before 
you, unexplained and uncontradicted, would warrant a conviction by 
a petit jury. You will regulate the time of your sessions to accom- 
modate the convenience of yourselves and the district attorney, but 
you will not adjoum for a period of more than four days without the 
permission of the court. In the progress of your examinations, 
should questions arise concerning whicîi you may désire further in- 
structions from the court, you may come into court for that pur pose, 
and the law will be further explained to you with respect to such 
questions. 



MAGNON V. UNITED STATES. 
(.Circuit Court, S. D. New York. January 2, i»y5.) 

tÎDBTOMS DUTIES— ACT OoT. 1, 1890— LiVE SnAKBS— TOOM OP TkADB. 

Certain tralned snakes, Imported by a professlonal snake charmer, hdd 
to be free of duty ùnder paragraph 686, under the provision thereln for 
"Impleuients, instruments and tools of trade, occupation or employment," 
and not dutiable as "live animais" under paragraph 251, as classlûed by 
the coUector. 

This was an application by the snake charmer Magnon, importer 
of certain trained snakes, for a review of the dedsioa of the board 
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of genei'al appraisers sustaining thé décision of tlie collector of the 
port of New York as to the rate of duty on said snakes. 

Comstock & Brown, for importer. 

Wallace Macfarlane, U. S. Atty., and Henrv 0. Platt, Asst. U. S. 
Atty. 

WHEELER, District Judge. The importer in this case is a 
snake charmer, and imported 28 trained snakes, in her actual pos- 
session, and used by her in exhibitions of her skill in that profes- 
sion, and which were not for sale. A duty was assessed upon them 
as animais. She claims they are free under paragraph 686 of the 
tariff act of 1890, which exempts "professional books, Implements, 
instruments, and tools of trade, occupation or employment," under 
such circumstances. A suggestion is made in argument that thèse 
words do not include animate things. One définition of "instru- 
ment" is: "One who, or that which, is made a means, or caused to 
serve a purpose." Webst Dîct. "Instrument" 4. Thèse snakes 
are clearly "instruments" within this définition. They are instru- 
ments with which she practices her profession, and are her pro- 
fessional instruments. As such, she seems to hâve been entitled 
to hâve them come with her, duty free. Décision of board re- 
versed. 



SCHWARZWALDER et al. V. NEW YORK FILTER CO. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

1. Patents — Effect of Disclaimbb on Question of Novelty. 

Wliere a disclaimer bas been flled by the patentée as a resuit of litigation, 
the Talidity of the patent, as regards the question of novelty, is to be 
tested, not by its original terms and scope, but by what remains after the 
disclaimer, in the same manner as if the matter disclaimed had never been 
a part of the patent. Dunbar v. Myers, 94 U. S. 194, foUowed. 

3. Same — Opération of Disclaimer, 

The disclaimer of matter which is not a part of the description, but is 
merely a récital designed to enlarge the scope of the patent, opérâtes 
merely to expunge from the clalm what otherwise would, by force of the 
récital, be incorporated into it constructlvely. 

3. Same— Construction of Claim — Pubipying Wateb — Equivalent Coagu- 

lants. 

In a patent for a process of purifylng water, a claim which covers the 
use of coagulants "such as perchloride or persulphate of iron" includes 
the use of alum, which is a recognized équivalent 

4. Same — Novelty and Infeingement. 

The Hyatt patent, No. 293,740, for a method of purifylng water, consist- 
Ing In the slmultaneous application of a coagulant and a process of filtra- 
tion, the coagulant being mixed with the water at the time of its intro- 
duction into the filtering apparatus, and while it Is flowing continuously 
through the filter bed, thus dispensiug with settllng tanks, hcld valid, and 
infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by the New York Filter Company against Henry 
Schwarzwalder, August Flnck, and the O. H. Jewell Filter Com- 
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pany for infringement of letters patent No. 293,740, for an improve- 
ment in the art of filtering water. There was a decree for com- 
plainant directing an injunction and an accounting. 61 Fed. 840. 
Thereafter a motion by défendants for leave to amend the answer 
and take new proofs was denied. 62 Fed. 582. From the decree 
for complainant, défendants appealed. 

This Is an appeal from a decree of the United States circuit court for the 
Southern district of New York adjudging the valldity of letters patent No. 
293,740, dated February 19, 1884, granted to Isalah Smith Hyatt, and char- 
ging the défendants as infringers. The patent is for "method of purifying 
water." The spécification is as foUows: 

"The Invention relates to Improvements in the art of flltration, and It con- 
sists in the method hereinafter described of arresting and removing the par- 
ticles of foreign matter liable to pass through the filter bed with the escaping 
water during an uninterrupted process of flltration, or one in which a stream 
of water is passed through a bed of filtering material contained in a filter; 
the fllter being a réceptacle containing a bed of filtering material, and hav- 
Ing a supply pipe for the introduction of the water and a pipe for its pas- 
sage therefrom, the said supply pipe haviug another pipe, through which I 
întroduce into the water, simultaneously with its passage into the filter, a 
substance— such as perchloride or persulphate of iron— -for the purpose of 
sufflciently coagulating the impuritles in the water to admit of their arrest 
by the bed during the passage of the water through the fllter. In practieing 
the invention some form of mechanicaJ apparatus must be employed, and, 
while I do not conflue myself to any particular construction, I recommend the 
apparatus described and claimed in letters patent of the United States No. 
273,542. granted to John W. Hyatt on the 6th day of March, 1883, which I 
hâve used with very satisfactory results. In the accompanying drawing I 
hâve lllustrated a; sectional view of such an apparatus, by means of which 
the invention sought to be protected hereby may be successfully practlcefl; 
but, as I hâve stated, other forms of filtering apparatus may be used with 
good results. The apparatus shown in the drawing consists of the upper and 
lower compartments. A, B, separated by a diaphragm, O, in which is pro- 
vided the valve, D. The upper compartment is provided with a waste out- 
let, B, and the lower compartment with a supply pipe, F, a delivery, G, and a 
waste pipe, H. The delivery consists of a tube of perforated métal, I, Con- 
necting with the pipe. J. A transfer washing pipe, K, wil! extend from the 
lower part of the compartment B to a suitable point adjacent to the upper part 
of the compartment A. The bed of sand or other suitable filtering agent wlU 
be placed in the lower compartment. The passage of the liquid through the 
apparatus above described and the method of waahing the fllter bed will be 
the same as that set forth in said letters patent. The supply pipe, F, has 
conneeted with it a pipe, O, which will pass from any suitable supply of per- 
sulphate of iron or perchloride of iron or other coagulating agent, which, by 
préférence, will be in solution. The fllter bed and the persulphate or perchlo- 
ride of iron or other coagulating agent will meet at the juncture of the pipes, 
F and O, and then pass into the filter together, with the resuit that the 
minute particles of foreign matter in the liquid wlll be sufllciently coagulated 
to permit their arrestation by the filtering agent As I hâve stated, the pro- 
portions or quantities of the coagulating agent cannot be accurately defined. 
It is only necessary that a suflicient quantity be used to effect that degree of 
coagulation which will admit of the fine Impurities being arrested from the 
water on its passage through the filter bed during a contlnuous process. It 
will be understood that in this process the coarse Impurities présent in the 
water may be arrested by the fllter bed without coagulation. I may mention, 
as an illustration, that I hâve successfully purifled the water of the Missis- 
sippi river at New Orléans by using about one-eighth of a pound of perchlo- 
ride of iron of from 50° to 60° Baume to a thousand gallons of water. I do 
not confine myself to the employment of persulphate or perchloride of iron or 
permanganate of potassa, but make use of any other suitable agent which is 
capable of coagulating the impurities of the liquid, and preventing their pas- 
sage through the filter bed. Nelther do I limit myself to any particular pro- 
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portions or quantities of the coagulatlng agent, as they may be varled ac- 
eordlng to clrcumstances and the character of the liquid to be treated. Nor 
tlo I confine myself to any particular liquid, although I contemplate chiefly 
the puriflcatlou of water in large quantities. It is obvious that by the use of 
the uninterrupted process hereinbefore described I entirely dispense with 
the employment of settllng basins or réservoirs as now commonly employed." 

The claim is as follows: 

"The method hereinbefore described of arresting and removing the Impuri- 
ties from water during an uninterrupted passage of same froin a supply pipe 
into a fllterlng apparatus, thence through a filter bed contained therein, and 
ont throTigh a delivery pipe leading therefrom, which method consists in in- 
troducing into the water, slmultaneously with its passage to or Into the 
filter, a substance which will sufficiently coagulate or separate the impurities 
to facllitate tbelr arrest and removal by the filter bed, thus obvlating the 
necessity of employing settling basins." 

After a litlgation upon the patent in a suit in the United States circuit court 
for the Northern district of Illinois, in which. In Pebruary, 1889, the bill for 
infringement was dismlssed, and on July 27, 1889, the owner of the patent 
filed In the patent office a disclaimer of that part of the spécification of the 
patent which is In the foUowing words: "I do not confine myself to the em- 
ployment of persulphate or perchlorlde of iron or permanganate of potassa, 
but malce use of any other sxiitable agent which is capable of coagulating the 
impurities of the liquid and preventing thelr passage through the filter bed. 
Neither do I limit myself to any particular proportions or quantities of the 
coagulatlng agent, as they may be varled accordlng to clrcumstances and the 
character of the liquid to be treated. Nor do I confine myself to any particu- 
lar liquid, although I contemplate chiefly the purification of water in large 
quantities." 

Lysander Hill, for appellants. 

M. H. Phelps and M. B. Phllipp, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and COXE, 
District Judge. 

WALLACE, Circuit Judge (after stating the facts). In their 
assignment of errors tlie appellants insist that the decree of the 
court below proceeded upon a wrong construction of the patent, 
and that, properly construed, it ahould hâve been adjudged void 
for want of novelty. They also insist that, if it be capable of a 
suflSiciently narrow construction to uphold its validity, they hâve 
not infringed it. 

ïhe patent relates to improvements in the art of filtration. 
Thèse improvements, as disclosed by the description in the patent 
and an examination of the prier state of the art, lie within plain 
boundaries;but we regret to say that in finding them we hâve been 
much embarrassed by the many illusory théories of the expert wit- 
nesses for the complainant. According to the description, read in 
connection with the disclaimer, they consist in a method of arrest- 
ing and removing the particlés of foreign matter in water, during an 
uninterrupted process of filtration, by introducing into the water, 
simultaneously with its passage into the flltering apparatus, a suCEi- 
cient quantity of a coagulant, such as perchloride or persulphate 
of iron (salts of iron), to coagulate the fine impurities présent, and 
permit the filter bed to arrest them, coarse impurities in the water 
being arrested by the filter bed without coagulation. Any fllter- 
ing apparatus which dispenses with settling basins, and in wliich 
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there is a bed of flltering material, may be used, although. the use 
«f a particular f onn is recommended. As différent waters vary in 
the extent of their impurities, it is manifest tliat the proportions 
^Dr quantity of the coagulating agent must vary accordingly; and 
the description, being addressed to those skilled in the art, con- 
veys suiHcient information that the usual preliminary test is to be 
made to ascertain the amount requisite for the particular waters 
which are to be purified. The suggestion of the small quantity 
which has been successfully used to purify the waters of the Missis- 
sippi river is of some value in imparting the information, but the 
method is not confined to the use of small quantities. The method 
is not exclusively applicable to the purification of natural or potable 
waters; and, although the patentée undoubtedly contemplated its 
a.pplication to the purification of waters in large volume, the de- 
scription does not contain any limitation to that effect. The 
description implies to those skilled in the art the use of a granular 
filter bed, capable of being readily washed, where large volumes of 
water are to be treated. The method embraces the treatment of 
any waters, whether they are to be purified on a small scale for 
family use, or on a large for the use of factories or municipalities. 

In the prior state of the art it was not new to use the coagulants 
mentioned, as well as the salts of alumina, or alum, a well-known 
«quivalent, for the purification of water. It was a well-known fact 
that either alnm or the salts of iron would agglomerate with the 
«oloring matter and other finely suspended impurities in water, 
-and the united particles or masses would precipitate, leaving the 
water comparatively clear. An appréciable period of time, vary- 
ing, with diiîerent waters, from a few minutes to several hours, 
was supposed to be necessary to thus clarify the water. Thèse 
coagulants had been used with other chemicals in filtration pro- 
cesses in the course of the chemical treatment of the water to pre- 
cipitate the impurities, the other chemicals being addedin the sub- 
séquent treatment before filtration. They had also been used in 
sédimentation processes to precipitate the impurities in réservoirs 
or settling basins, whence the water, if desired, could be subse- 
quently flltered. Indeed, as appears by the file wrapper of the 
patent in suit, the original application of Hyatt was rejected be- 
cause, as his description and claims were then expressed, the sub- 
ject-matter was covered and anticipated by the well-known and 
commonly practiced method of clearing Mississippi river water by 
the addition of alum, followed by settling and décantation or filtra- 
tion; and his patent was not allowed until he amended his appli- 
cation so as to show that he dispensed with settling basins and 
purified the water by an uninterrupted process of filtration. 

In considering the anticipatory références in prior patents and 
printed publications, of which a great number hâve been introduced, 
it will not be profitable to dwell upon those which treat of the 
use of chemicals in filtration processes for the purpose of soften- 
ing water, inasmuch as the présent patent relates to a différent 
art ; nor to consider in détail those which treat of their use in sedi- 
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mentation processes for the purification of water, because it is the 
spécial object of the présent patent to substitute the method of 
flltration. The sédimentation processes are only of value as they 
tend to throw light upon the inquiry whether the method of the 
patent in departing from them involves invention. The most valu- 
able références are the English patent to Paget of October 20, 
1874, and the English patent to Spence of November 28, 1881. The 
former describes the closest approximation in the prior art to the 
method in the patent in suit. The latter contains the most appo- 
site description of the use of the coagulants of the patent in suit 
for purifying water by sédimentation. 

Paget's patent is for improvements in the means of purifying and 
clarifying the refuse water of manufacturing works. It stâtes that 
water containing organic or inorganic substances in an extremely 
minute state, and generally in suspension, cannot be clarified in 
large standing réservoirs, because the impurities fall very slowly, 
or in most cases remain in suspension; that mère flltration is also 
incapable, because the greater portion of the matter in suspension 
passes through flltering material; and that, in order to separate 
thèse matters completely, rapidly, and with certainty, and get rid 
of the greater portion, it is necessary to flrst prépare or treat the 
water chemically, and then subject it to flltration. The process 
described is a continuous one, and is carried on in a self-acting 
apparatus. The water is flrst brought into a receiver, and mingled 
with a definite proportion of sesquichloride of iron and chloride of 
aluminum, the proportions varying according to the nature and 
quality of the water, to be ascertained in each case by a previous 
trial on a small quantity of water. Hère the flrst chemical reac- 
tion takes place, giving an insoluble precipitate. Thence the water 
flows into a mixer, where it takes up a determinate quantity of 
lime milk or lime water, and a new chemical reaction occurs, form- 
ing a voluminous piecipitate which carnes down with it the most 
minute particles in suspension. Thence it flows through a fllter 
bed, which retains the precipitate, and from which the water issues 
clear and limpid. 

Spence's patent is for the purification of water for domestic, man- 
ufacturing,- and other purposes by the use of salts of alumina or 
alumina and iron. It recites that he had previously obtained a 
patent for a process for the purification of sewage by the use of 
salts of alumina, or alumina and iron, and that he has found that 
his process is also applicable to the purification of other impure 
waters. It states that his présent invention consists in the appli- 
cation of salts of alumina, or alumina and iron, for the purifica- 
tion of water for domestic, manufacturing, and other purposes from 
ail matters contained in such waters which are capable of being 
precipitated by salts of alumina or alumina and iron. The water 
to be purified is run into tanks or réservoirs, and the salts added 
thereto in sufflcient quantifies to cause ail the dissolved and other 
impurities which are capable of being acted upon by them to be 
separated from the water, and fall to the bottom of the tanks or 



SCHWARZWALDEE V. NEW YORK FILTER CO. 157 

réservoirs. The reagent is preferably in a liquid form, and may 
either flow into the stream of water on its passage to the tanks or 
réservoirs, or may be added when the tanks or réservoirs are filled 
with water. The precipitated matter can then be removed by 
pumping or in any other convenient manner. The water, having 
been thus deprived of ail the precipitated magma, is now pure and 
transparent, and may be used for any desired purpose. 

The patent in suit describes a departure from anything which 
appears to liave been done or known in the prior art, so far as 
appears by the record. It describes a method for the purification 
of water by the simultaneous application of a specified coagulant 
and a process of flltration, the coagulant being applied to or mixed 
with the water to be flltered substantially at its introduction into 
the flltering apparatus, and while it is flowing continuously to the 
filter bed. By this method the coagulants perform their principal 
work within the filter bed itself. By this change in previous pro 
cesses the patentée not only dispensed with iie use of settling 
tanks, thus saving the time and expense required in sédimentation 
processes like that of Spence, but he also dispensed with the addi- 
tional Chemical treatment of the water and the use of the more 
complicated apparatus involved in processes like that of Paget. 
So far as appears, no one had previously discovered that the ag- 
glomerating action of the coagulants could be obtained without 
waiting a considérable time for précipitation, or during the pas- 
sage of the water through the flltering bed. As the celerity of opér- 
ation would be of comparatively little practical value in treating 
waters on a small scale, it is not so strange as it might otherwise 
seem that no instances of the mixing of alum with water in family 
filters at the time of fllling the filter hâve been proved. It may 
be doubted, in view of what was necessarUy disclaimed in order to 
restrict the patent within valid lines, whether Hyatt himself had 
any intelligent conception of the real nature of his improvemenis. 
However this may be, it is not open to fair doubt that what he 
described was an improvement upon prior methods, and involved 
invention. The subject of the purification of waters on a large 
scale had engaged the attention of many thoughtful minds, as is 
evidenced by the number of earlier patents and publications; yet 
the practical superiority of Hyatt's process was manifest immedi- 
ately after being tested, and has been decisively recognized by mamy 
of the business competitors of the complainant, who hâve preferred 
to use it, at the risk of accountability as infringers of his patent, 
rather than avail themselves of other processes. 

It has been urged for the appellants that the patent before the 
disclaimer covered broadly any continuons process of flltration 
of any liquid in which the treatment with any coagulants or re- 
agents is adopted, and that the validity of the patent as regards 
the défense of want of novelty is to be tested by its original terms 
and scope. We are aware of no principle which will permit a 
patent to be defeated for want of novelty in respect to the subject- 
matter which has been eliminated from it by a disclaimer. The 
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office of a disclaimer is to enable the patentée to save himself 
from the péril of such a défense. Matters whicli hâve been prop- 
«rly disclaimed cease to be a part of the invention, and, as was 
said by the suprême court in Dunbar v. Myers, 94 U. S. 194 : 

"It follows that the constnictlon of the patent must be the same as it would 
be if such matters had ne ver been Included In the description of the invention 
or the claims of the spécification." 

It is also urged for the appellants that the efEect of the disclaimer 
was to limit the method of the patent to one in which perchloride 
or persulphate of iron is used as a coagulant. If thèse coagulants 
only, instead of coagulants "such as perchloride or persulphate of 
iron," had been mentioned in the description of the invention, there 
would be much force in the argument; and it might well be held 
that by disclaiming "the use of any other suitable agent which is 
capable of coagulating the impurities," ail équivalents would be 
excluded. The literal effect of the disclaimer is to confine the 
claim to a method in which no other coagulants are employed ex- 
cept "such as salts of iron." It is to be observed, however, that 
the part disclaimed is not part of the descriptive matter, but a 
récital intended to enlarge the scope of the claim. The disclaimer 
consequently opérâtes only to expunge from the claim what other- 
wise would, by force of the récital, be incorporated into it construct- 
ively. Obviously, it was intended to obliterate the récital from 
the patent, and to bave no other eiïect. The patent, after the dis- 
claimer, is to be read exactly as though the récital had never been 
inserted. Thus read, it is clear that the claim covers the use of 
any coagulant having similar properties to the salts of iron, which 
was a recognized équivalent. 

-As thus construed, the infringement of the claim by the défend- 
ants is established, although they use alum as the coagulant in- 
stead of the salts of iron. In some of the plants of the corpora- 
tion défendant settling tanks are used between the introduction of 
the coagulant and the fllter bed. In those plants the method of 
the patent is not appropriated, and there is no infringement 

The decree of the circuit court is afflrmed, with costs. 



THE lODINB. 

HUDSON V. THE lODINB. 

(District Court, E. D. Pennsylvanla. February 18, 1895.) 

No. 79. 

SaIjVAGE — Amount op Compensation — The Elena G., 61 Ped. 519. 

This was a libel by Joshua H. Hudson, master of the tug S. A. 
McCaulley, against the bark lodine, to recover for services ren- 
dered. 

John F. Lewis, for libelant. 

Alfred Driver and J, Warren Coulston, for respondent 
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BUTLEE, District Judge. This case arises out of the facts 
stated in the suit by Neal v. The Elena G., 61 Ped. 619. A repeti- 
tion of the statement made in that case ia unnecessary. 

It is not denied that the libelant rendered salvage services, and 
should be compensated accordingly. 

The only dispute respects the amount justly due. After full 
considération of ail the circumstances I believe the payment of 
$1,000 will be a fair compensation. The lodine and the bark 
Munch were lying side by side, and were reraoved together. For 
the services to the latter $500 were tendered and received. 

The former is a much larger vessel, and was somewhat differ- 
ently situated. I think double the sum paid by the Munch is 
sufBcient for the services rendered the lodine; and a decree may 
be prepared accordingly, with costs. 



THE OITY OP HAVBRHILIi. 

KNIOKEBBOCKEK STEAM-TOWAGB 00. V. THE CITY OP HAVER- 
HILL. 

WATROUS v. THE ICB KING. 

(District Court, S. D. New York. March 1, 1895.) 

Salyagb— Ttjg and Tow— Dangbrous Lbak— Déviation. 

The City of H., a flat-bottomed river boat, while In tow from Boston 
to New York, wltli othier barges, in December, sprang a dangerous leak 
not far from Gay's Head, In weather not unusual for the season, and with- 
out any fault of the tug. The tug was obliged to anchor the rest of her 
tow, and take the H. into Newport; and she preserved the latter from 
sinklng by the use of the tug's pumps: Héld, that the service of the tug 
in the rescue of the H. was outslde of the contract of towage, and en- 
titled the tug to extra compensation on salvage principles, but upon a 
lower basis of compensation than might be awarded to an independent 
tug, and $800 was allowed. 

This was a libel in rem by the Knickerbocker Steam-Towage Com- 
pany, owners of the tug Ice King, against the steamship City of 
Haverhill, to enforce a claim for salvage. A cross libel was riled 
by Warren P. Watrous, owner of the City of Haverhill, alleging 
fault on the part of the tug which contributed to the injuries sus- 
tained by the salved vessel, and rendered her liable therefor under 
the contract of towage. 

Wing, Putnam & Burlingham, for Knickerbocker S. T. Co. and 
the Ice King. 

Goodrich, Deady & Goodrich, for the City of Haverhill and War- 
ren P. Watrous. 

BROWN, District Judge. 1. I do not flnd sufficient évidence to 
support the claim in the cross libel that the hawser was fastened 
in an improper manner, or that the mode of fastening caused any 
damage, or contributed to produce the leak ; or that there was any 
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négligence by the Ice King when she ran alongside of the City of 
Haverhill to rescue her from sinking. In tlie circumstances of a 
choppy sea, the nighttime, and the City of Haverhill being a light 
flat-bottomed beat, and tossing almost lilie a chip upon the waves, 
the slight damage done in necessarily going alongside, in the ab- 
sence of évidence of any spécifie acts of négligence or lack of care 
and reasonable nautical skill, should be set down to sea périls in a 
difacult situation, rather than to any presumptive négligence in 
the Ice King. 

2. The service of the Ice King in deviating from the usual course 
of towage on a trip from Boston to New York by putting in to 
Newport with the City of Haverhill, and keeping her afloat by her 
pumps, was a service wholly outside of the contemplation of the 
parties in making the towage contract. The déviation was made 
necessary because the City of Haverhill sprung a dangerous leak, 
under circumstances not at ail extraordinary at that season, but 
only such as were to be expected in December, when the trip was 
undertaken. The leak, I find, occurred through no fault of the 
Ice King, or lack of reasonable care on her part, but, as her cap- 
tain says, from striking a heavy sea, in the roll from the southward. 
She was a flat-bottomed river steamer, not designed for service 
at sea. The contract of the parties for towage to New York im- 
ported that the owner of the City of Haverhill should bear ail 
risks, save those caused by the fault of the tug. On plunging in the 
southerly roll some seams were opened, and she was saved from 
sinking through the Ice King's superior pumps, which were sufB- 
cient to keep her afloat until she was towed by the Ice King into 
Newport, where the open seams on her port side, some 20 feet af t of 
the stem, were temporarily fllled in, suiHciently to enable the towage 
to be completed after the loss of a day's time. This was an extraor- 
dinary service, because not within the scope or contemplation of 
the contract. It should, therefore, be compensated for on salvage 
principles. But the équitable relation of the parties in such cases, 
where the tow is ail the time in charge of the tug, requires, I think, 
the allowance of a much less compensation than would be proper 
to be given to an independent tug. Some of the important consid- 
érations in salvage awards are absent; and hère there was no ac- 
tual danger incurred by the tug. 

The great différences in the estimâtes of the value of the City of 
Haverhill, viz., from |2,500 to |10,000, are embarrassing, so far 
as that élément is to be considered in fixing the award. On the 
whole évidence, I think $800 will be a proper award, with costs, and 
with a dismissal of the cross libel, without costs. 

Decrees accordingly. 
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LUCKER V. PHOENIX ASSUR. CO. OF LONDON. 

(Circuit Court, D. South Carolina. March 5, 1895.) 

1 Removal op Causes— Time of Filing Tbansoript. 

Wliile, upon removal o( a cause f rom a State to a fédéral court, se- 
curlty Is required tliat the transcript shall be filed on the first day of 
the next succeeding tenn, the fédéral court is not to be deprived of ju- 
risdiction if the transcript is filed at a later day in the term, but, for 
good cause, may permit it to be filed at such later day. 

S. DiSTKicT OP South Cakolina — Division. 

The district of South Carolina, though divided Into Bastern and West- 
ern divisions, is one district, and the terms of the circuit court, though 
held at difCerent places, in différent parts of the state, are ail held for 
the entlre district. 

This was an action by Minnîe Lucker against the Phoenix As- 
surance Company of London, a corporation created by and under 
the laws of Great Britain. The action was brought in a court of 
the state of South Carolina, and was removed by défendant to the 
United States circuit court. PlaintifiE moved to remand to the 
state court. 

Bryan & Bryan, for the motion. 
Trenholm, Rhett & Miller, contra. 

SIMONTON, Circuit Judge. This is a motion to remand. The 
plaintiff began an action against the défendant in the court of 
common pleas for Charleston connty, S. C, on lOth January, 1895. 
The défendant, a few days before the time for answering had ex- 
pired, filed in the office of the clerk of the state court its pétition 
and bond for removal into this court, upon the ground of diversity 
of citizenship. No term of the state court was then being held, 
nor has any been held since that time, to which the pétition and 
bond could be presented. An order for removal has been passed by 
a circuit judge of the state at chambers, but this is clearly irregular. 
When the pétition, with bond, was flled the November term of this 
court was current. This term ended 2d of February, 1895, and the 
Greenville term began on first Monday (4th) of February there- 
after. No steps having been taken by the défendant to transmit 
the record to this court on the first day of the session thereof next 
after the filing of the pétition for removal, the plaintiff on 28th of 
February last flled with the clerk of this court a certified copy of 
said record, and now moves to remand the cause for this default 
of the défendant. The défendant appeared to this motion, and 
stated orally in argument his reason for the default. The proper 
practice, when a motion to remand is made, is that the moving party 
should file a pétition in writing setting forth the grounds for the 
remand, and the pétition should be traversed or otherwise pleaded 
to by the resisting party. The présent case will be treated as a 
demurrer to the facts set out in the motion of the plaintiff. The 
ground upon which the défendant resists the motion is that the 
bond for removal provides for filing the record in this court on the 
v.66p.no.3— 11 



162 FEDERAL REPOETER, Vol. 66. 

first day of the next sitting thereof in the district in which the cause 
is brought; that this cause was brought in the Bastern district of 
South Carolina, and that the first tenn of the circuit court for this 
district is the first Monday in April next, and not in Greenville, 
on first Monday in February, because Greenville is in the West- 
ern district. There has been some confusion with regard to the 
division of the district of South Carolina into Eastem and Western 
districts. The bar hâve entertained great doubt as to the effect 
of this division. But the district of South Carolina has never been 
abolished, and ail doubt has been removed by the act of congres» 
approved 26th April, 1890 (26 Stat. 71). That act makes one circuit 
court for the district of South Carolina, and créâtes for it four reg- 
ular terms, — in the city of Greenville, flrst Monday In February 
and first Monday in August in each year; in the city of Columbia, 
fourth Monday in November; and in Charleston, first Monday in 
April. The term of this court next after the filing of this pétition, 
on the flrst day of which the record should hâve been in this court, 
was the first Monday in February. The défendant, therefore, is 
in default. But, while the act of congress requires security that 
the transcript shall be filed on the flrst day of the term, it nowhere 
appears that this court is to be deprived of the jurisdiction if it 
be flled at a later date in the term. Removal Cases, 100 U. S. 475 ; 
Railroad Co. v. Koontz, 104 U. S. 16. This is a matter within the 
discrétion of the court. If the cause assigned for the delay is sat- 
isfactory to the court, it can permit the record to be filed after the 
flrst day of the term. Kailway Co. v. McLean, 108 U. S. 217, 2 Sup. 
et. 498; Hall v. Brooks, 14 Fed. 113. The courts jealously guard 
against any use of the privilège of removal for the purposes of 
securing delay in the trial of a cause. The application must be 
made in good faith. The counsel who argued this motion for the 
défendant assured the court that he was honestly of the opinion 
that the next succeeding term was that in April. His statement 
is amply sufQcient. Besides this, had this record been filed to the 
February term, by the rule and usage of this court, adopted for 
the convenience of parties, counsel, and witnesses, a continuance 
could hâve been had as of right to the April term. So no delay in 
this court has resulted from the omission. The situation in this 
district is very like that in the Eastem district of Virginia. The 
court there sits at Norfolk, Alexandria, and Richmond. In each 
of thèse cities there is a distinct bar, not practicing in the other 
cities, and the distances are great between them. Judge Hughes 
protects removal of causes originating within the territory of each 
of thèse cities to the court sitting therein. Cobb v. Insurance Co., 
Fed. Cas. No. 2,921. In this district we hâve Greenville in the 
western part of the state, Columbia in the middle, and Charleston 
on the seaboard. For reasons similar to those goveming Judge 
Hughes, this court has adopted the rule and usage above referred 
to. The explanation given by defendant's counsel is satisfactory, 
and the motion to remand is refused. But défendant, being in 
default, is put on terms. The défendant must flle his transcript 
in this court within three days from the date of this order, the de- 
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fense to the action must be filed within ten days from tMs date, 
and the cause will be called for trial on the flrst Wednesday of the 
April term of this court next hereafter. 



WESTERN ELEOTEIO CO. v. RBEDY. 

(Circuit Court, S. D. Ohio, W. D. February 25, 1895.) 

No. 4,540. 

1. Defaui-t Dbcbbes— Motion to Vacate — Equity Jcrisbiction. 

A suit lu equity for Infrîngement of a patent was commenced before 
the patent expired, and after its expiration a decree by default was en- 
tered for Injunction and accounting. The testimony adduced before the 
master by complainant related entlrely to a différent patent, which con- 
cerned the same subject-matter, but which had expired before the suit was 
commenced. Eelâ, that thèse facts did not show such want of equity ju- 
risdiction as would compel the court to set aside the decree on motion. 

2. Same. 

After a decree by default, respondent is debarred from setting up the 
défense of an adéquate remedy at law; and, while the court may itself 
interpose It, there Is no obligation to do so, and the matter resta in its 
discrétion. 

This was a suit in equity by the Western Electric Company 
^gainst Henry J. Beedy for infringement of a patent. Défendant 
moved to set aside a decree by default. 

Barton & Brown and E. de V. Carroll, for complainant 
Oobb «& Howard and L. M. Hosea, for respondent. 

SAGE, District Judge. The suit is upon patent No. 172,993, is- 
sued February 1, 1876, to the Western Electric Manufaeturing Com- 
pany, as assignée of Elisha Gray, the inventor, for improvements in 
electric annunciators for elevators. The défendant being in de- 
fault, a decree pro confesso for the complainant was entered March 
20, 1893, and on the Ist of May, 1893, the decree for an injunction 
and an account was entered. The défendant moves to set aside the 
default and dismiss the case for want of jurisdiction, on the ground 
that it appears from the testimony talien before the master that the 
averments of the bill are not true, and that the assumptions upon 
which the default was rendered were erroneous. Counsel urge that 
it is now apparent that by reason of the expiration of the Hahl pat- 
ent (owned by the complainant, dated March 10, 1874, and being for 
an Improvement in electric indicators for elevators) before this suit 
was begùn there was no infringement whaterer by the défendant 
Thèse, it is said, are jurisdictional facts, which appear in the testi- 
mony presented before the master by the complainant in his own be- 
half, and bear upon the averments of infringement made by the bill. 
The testimony before the master does not show that the défendant 
put any annunciators in elevators, excepting flexible cable annunci- 
ators. That "flexible cable" annunciators are covered by the Hahl 
patent was held in Western Electric Manuf g Co. v. Chicago Electric 
Manuf g Co., 14 Fed. 691. 
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Counsel insist tliat if the décision of tliis court in a former case 
between thèse parties, afftrmed by the United States suprême court 
(140 U. S. 704, 11 Sup. et 1031), is law for this case, the court bas 
no option but to dismiss. That suit was upon the Hahl patent and 
the Gray patent. The Hahl patent expired March 10, 1891. The 
Gray patent expired February 1, 1893. The bill in this case was 
flled May 31, 1892. Being founded on the Gray patent, and com- 
menced nearly a year before its expiration, it was properly brought, 
and the jiirisdiction continued, for the purpose of an account, after 
the expiration of the patent. See cases cited under section 1093, 
Eob. Pat. Upon the hearing before the master the only testimony 
offered on behalf of the complainant is of the apparatus covered by 
the Hahl patent. I do not think that upon this state of fact the 
court should set aside the default, and dismiss the case; or, in other 
words, that the testimony referred to should be used to négative the 
findings of the decree upon default The resuit of the testimony 
may be to make the final decree in favor of the plaintiff for a nom- 
inal amount only. To state the proposition in other words, the fact 
that the only proof made for the complainant is of the use by the 
défendant of a devîce or apparatus set free to the public by the 
expiration of the Hahl patent should not, in the présent condition of 
the case, be used to override the decree that the défendant is an 
inf ringer. It may establish that there is a f allure of proof upon the 
proceeding before the master for an account. If thèse facts had ap- 
peared upon hearing, as in the former case between thèse parties, 
the resuit would hâve been a dismissal of the bill. It is further 
urged that it now appears that the complainant has a full, complète, 
and adéquate remedy at law. The gênerai rule is that the objec- 
tion that the complainant has a complète and adéquate remedy at 
law should be taken at the earliest opportunity, and, if not so taken, 
the court having the gênerai jurisdiction will exercise it. Keynes 
V. Dumont, 130 U. S. 395, 9 Sup. Ct 486; Kilbourn v. Sunderland, 
130 U. S. 514, 9 Sup.. Ct 594. But if the court, upon looking at the 
proofs, should flnd none of the matters which would malœ a proper 
case for equity, it would be the duty of the court to recognize the 
fact, and give it effect, though not raised by the pleadings nor sug- 
gested by counsel. Lewis v. Cocks, 23 Wall. 466; Oelricks v. Spain, 
15 Wall. 211. The défendant is barred by delay, but even then the 
court may, of its own motion, upon proper occasion, make and sus- 
tain the objection. Whether the court shall do so is discretionary, 
not imperative. Brown v. Iron Co., 134 U. S. 530, 10 Sup. Ct. 604. 
Where there has been a decree by default, the court is under no 
obligation to interpose. Hollins v. Iron Co., 150 U. S. 371, 14 Sup. 
et 127. In that case the court said, at page 380, 150 U. S., and 
page 127, 14 Sup. Ct: 

"Glven a suit In whlch there Is jurisdiction of the parties, in a matter 
wlthin the gênerai scope of the jurisdiction of courts of equity, and a decree 
rendered will be binding, although it may be apparent that défenses existed 
which, if presented, would hâve resulted in a decree of dismissal." 

This was said with référence to the objection that the remedy at 
law was complète. The motion will be overruled. 
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MERRILL V. TOWN OF MONTICELLO. 

(Circuit Court, D, Indiana. March 9, 1895.) 

No. 8.797. 

1. Equitt— Grounds op Dbmukrbk— Limitations. 

Where It appears by the complainant's bill that the remedy Is barred by 
lapse of time, or that by reason of lacbes he is not entitled to relief, the 
défendant may avall hlmself of tlie objection by demurrer. 
8. Tedsts — Limitations. 

In the case of an implled or constructive trust, uniess there bas been a 
fraudulent concealment of the cause of action, lapse of tlme Is as com- 
plète a bar In sults In equity as In actions at law; and the bar of the 
statute beglns to riin when the cause of action bas accnied. 

8. Samb. 

The town of M. intrusted certain bonds to one "W. for sale. W. sold the 
bonds and embezzled the proceeds, The town afterwards recovered $6,988 
from a bank whlch held the same for W. More than six years after the 
recovery ot this money, one M., a holder of some of the bonds sold by W., 
which had been adjudged to be Invalid, brought suit agalnst the town to 
charge It as trustée of the money recovered from W.'s bank, on thegrouiiji 
that such money equitably belonged to the purchasers of the bonds. HeJd, 
that the statute of limitations was a bar to the suit to charge the town un- 
der such implled or constructive trust. 

4. Limitations— Indiana Statute— Saving Clause. 

M. also sought to obtaln an assignment of a bond glven by W. to the 
town to account for the proceeds of the town bonds intrusted to hlm. The 
town had brought a suit on such bond, whleh it had dismissed after a 
Judgment in Its favor had been reversed on appeal. The statute of lim- 
itations (1 Burns' Rev. St. § 300; Rev. St. 1881, § 299) provided that If 
after an action was commenced it should fail or abate, or .l'udgment be 
arrested, or reversed on appeal, a new action mlght be brought wlthin 
five years, and deemed a continuation of the flrst action. EeM, that such 
saving clause dld not apply to actions voluntarily abandoned; that the al- 
leged rlght to an assignment of AV.'s bond was not the same cause of 
action as that lltigated in the action of the town on the bond, and that 
therefore the saving clause of the statute dld not apply. 

A. 0. Harris, for complainant. 

Ayres & Jones, David Turpie, Walter S. Hartman, and Charles 
G. Spencer, for défendant. 

BAKEE, District Judge. This is a bill in equity to requïre the 
town of Monticello to account for the proceeds of certain bonds 
issued by it, which were sold by one J. C. Wilson, as agent of the 
town. It seeks further to charge the town, as trustée, with the sum 
of 16,988.43, which amount was received in 1882 by the offlcers of 
the town as the proceeds of certain litigation; and also to compel 
the town to assign the bond given by Wilson to account for the 
money realized by him from the sale of the bonds. The history of 
this litigation fully appears in the case of Merrill v. Monticello, 138 
IT. S. 673, 11 Sup. et. 441. The town issued 210 bonds, of flOO each, 
which were sold in the market by Wilson, who had been appointed 
by the town to sell the bonds. He sold the bonds for |19,680.17, 
and fled to Canada with a part of the proceeds. The town found 
$6,988.43 of the money in a bank in Monticello to the crédit of 
Wilson, as trustée, for the recovery of which amount the town 
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brougLt suit against Bundy, as receiTer of thé bank, and recovered 
the same, in 1882. Bundy v. Monticello, 84 Ind. 119. Tlie town 
took a bond from Wilson, on which it recovered a judgment in the 
court below, which judgment was reversed on appeal. Wilson v. 
Monticello, 85 Ind. 10. The to-wn then dismissed that suit. Mer- 
rill holds 143 of thèse bonds, which he purchased in open market, at 
par, for cash, in 1878, and the remaining 67 bonds are held by other 
persons unknown to the plaintifl. The town has interposed an 
amended demurrer to the bill, and lâches and the statute of limi- 
tations, among other causes, are insisted upon as reasons why the 
complainant is not entitled to relief. 

Where it appears by the complainant's bill that the remedy is 
barred by lapse of tirae, or that by reason of his lâches he is not 
entitled to relief, the défendant may avail himself of the objection 
by demurrer. Bank v. Carpenter, 101 U. S. 567. Ail actions for 
the recovery of money arising eut of contracts not in writing are 
required by the statute of this state to be brought within six years 
after the cause of action has accrued. 1 Bums' Rev. St. § 293 
(Rev. St. 1881, § 292). Section 300, 1 Burns' Rev. St. (section 299, 
Rev. St. 1881), provides: 

"If, after the commencement of an action, the plaintlffi fail therein, from 
any cause except négligence in the prosecutlon, or the action abate, or be 
defeated by the death of a party; or judgment be arrested or reversed on ap- 
peal, a new action may be brought within five years after such détermination, 
and be deemed a continuation of the first, for the purposes herein contem- 
plated." 

Statutes of limitation are entitled to the same respect as other 
statutes, and ought not to be explained away or evaded. Clement- 
son V. Williams, 8 Cranch, 72; McCluny v. Silliman, 3 Pet. 270; U. S. 
V. Wilder, 13 Wall. 254. Nor should such statutes be viewed in an 
unfavorable light, but should be treated as statutes of repose to 
secure the peace and good order of society. Usually they are 
founded in a wise and salutary public policy, and promote the ends 
of justice. Bell v. Morrison, 1 Pet. 352; Lewis v. Marshall, 5 Pet. 
470. And such statutes may be invoked as a défense in suits in 
equity, as well as in actions at law. Lewis v. Marshall, supra; 
Leifingwell v. Warren, 2 Black, 599. In the absence of an act of 
congress, the courts of the United States are bound to conform to 
the décisions of the courts of the states in regard to the construc- 
tion to be put upon statutes of limitation of the several states. 
Leffingwell v. Warren, supra; Ross v. Duval, 13 Pet. 45. As a gên- 
erai rule, it is doubtless true that lapse of time is no bar to the en- 
forcement of an express trust, clearly established, for the reason 
that the possession of the trustée is presumed to be the possession 
of the cestui que trust. Prévost v. Gratz, 6 Wheat. 481, 497; Lewis 
V. Hawkins, 23 Wall. 119, 126; Railroad Co. v. Durant, 95 U. S. 576. 
But this rule is subject to the qualification, clearly pointed out in 
the décisions of the courts, that the bar of the statute begins to run 
against a trust as soon as it is openly disavowed by the trustée in- 
sisting upon an adverse right and interest which is clearly and dis- 
tinctly made known to the cestui que trust In the case of an 



MERBILL V. TOWN OF MONTICELLO. 167 

implied or constructive trust, it is equally well settled tûat, unless 
there bas been a fraudaient concealment of the cause of action, 
lapse of time is as complète a bar in suits in equity as in actions at 
law; and the bar of the statute begins to run when the cause of 
action bas accrued. Hovenden v. Annesley, 2 Schoales & L. 607, 
634; Elmendorf v. Taylor, 10 Wheat. 152, 174; Speidel v. Henrïci, 
120 U. S. 377, 386, 7 Sup. Ct. 610. This is the settled rule of con- 
struction given to our statute of limitations by the suprême court of 
this state. In Raymond v. Simonson, 4 Blackf. 77, it was said: 

"The gênerai rule, however, that the statute of limitations Is a bar to suits 
In equity as well as actions at law, has Its limits. It is opposed by another 
gênerai rule, that in cases of frauds and trusts the statute of limitations does 
not run. The trusts coming within this rule are direct trusts, technical and 
continuing trusts, which are not cognizable at law, but which are mère créa- 
tures of a court of equity, and fall within the proper and exclusive juris- 
dlction of chancery. There are numerous eventual and possible trusts, that 
are raised by implication of law or otherwlse, that fall within the control of 
the statute. Every deposit is a trust; every person who holds money to be 
paid to another, or to be applied to any partlcular and spécifie purpose, is a 
trustée, and may be sued elther at law or in equity. Contracts of ballment 
are express and direct trusts, but thèse are ail within the statute. The sound 
rule, then, is that the trusts not reached or afCected in equity by the statute 
of limitations are technical and continuing trusts, of which courts of law 
hâve no cognizance." 

The doctrine of this case has often been reafiQnned by the samo 
court. Smith v. Calloway, 7 Blackf. 86 ; Mussleman v. Kent, 33 Ind. 
452; Newsom y. County "of Bartholomew, 103 Ind. 526, 529, 3 N. E. 
163. In the case last cited it was held that the receipt of money 
under claim and color of right by public offlcers does not constitute 
them trustées in such a sensé as to bar the défense of the statute 
of limitations. 

If the complainant in this case has acquired any right to compel 
the town to account to him for the moneys received by it or its 
agent, such right of action is raised by implication of law. It was 
settled by the suprême court of the United States in Merrill v. 
Monticello, supra, that the town had no légal power to bind itself 
by an express contract. The bonds issued by it were held ultra 
vires and void, and incapable of ratification. The cause of action 
exhibited in the bill, if any exists, arises ont of the équitable 
doctrine that one shall not retain that which, ex débite justitiae, 
belongs to another. The trust relied on is one which is raised 
by implication of law, and is therefore within the control of the 
statute. The cause of action accrued as soon as the défendant 
received the money which, ex aequo et bono, ought to hâve been 
paid to the plaintiiï, and which the défendant could not withhold 
with a safe conscience. If the complainant could charge the 
défendant as trustée for the money received by its agent, Wilson, 
that cause of action accrued in 1878; and, if he could charge the 
town as trustée for the money received as the proceeds of the litiga- 
tion against Bundy, that cause of action accrued in 1882. The 
présent suit was not commenced until 1892. No demand was 
necessary to set the statute in motion. But if it were conceded 
that a demand was necessary, it would avail nothing, for the de- 
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mand was not made until after the statute had run, and in such a 
case the demand is fruitless. Equity will deny relief in cases of 
this character, for to liold otherwise would put it in tlie power of 
the party to defeat the bénéficiai eiïect of the statute by delaying 
his demand. High v. Commissioners, 92 Ind. 580, 588; Codman v. 
Eogers, 10 Pick. 112; McDonnell v. Bank, 20 Ala. 313; Morrison v. 
Mullin, 34 Pa. St. 12; Palmer v. Palmer, 36 Mich. 487; Thrall v. 
Mead, 40 Vt. 540; Keithler v. Poster, 22 Ohio St. 27; Jameson v. 
Jameson, 72 Mo. 640. The complainant's right to relief for the 
recovery of the money received by the town or its agent is barred 
by the statute, as well as on the ground of lâches, unle^s it is 
saved by section 300, 1 Burns' Rev. St. (section 299, Rev. St. 1881), 
copied above. It is apparent that the claim to hâve an assignaient 
of the bond given by Wilson cannot aid the complainant's cause of 
action, because unless he can maintain his bill for the recovery of 
the money he can hâve no right to claim an assignment of the 
bond. The présent suit is not vrithin the saving eflect of that sec- 
tion of the statute. The former action did not abate, nor was it 
defeated, by the death of a party, nor was the judgment therein 
arrested or reversed. Can the présent suit be i*egarded as a con- 
tinuation of the former action? If an action is voluntarily aban- 
doned, it will not avail to save another action for the same cause 
from the bar of the statute. Null v. Canal Co., 4 Ind. 431. Nor 
does this section apply to actions defeated by reason of being 
wrongly instituted. Hawthorn v. State, 57 Ind. 286. The failure 
of a suit on account of a defect of title relied on in the former action 
does not fall within this section of the statute. Sidener v. G-al- 
braith, 63 Ind. 89. The court in Sidener v. Galbraith, supra, say: 

"We shall not undertake in this opinion to enumeiate the particular instan- 
ces in which a new action may be brought under this section. We content 
ourselves with showing that the présent is not a continuation of the former 
action, within its meaning. We may premise that the previous action, claimed 
to hâve failed in this case, did not abate by the death of a party, nor was the 
judgment In it arrested or reversed on appcal; but, on the contrai-j', the judg- 
ment was affirmed on appeal to this court. We express no opinion on the 
question of négligence. The présent case cannot be held to be a continuation 
of the former suit. The parties are not the same; the title on which the plain- 
tiffs, the appellees in this court, base their right of action, is not the same; 
and the relief sought is not the same." 

In the présent suit the cause of action is not the same as that 
relied on in the former action, nor is the relief sought the same. 
The présent suit is upon a new and independent cause of action. 
Besides, it is settled that if a complaint is so âmended as to set up 
some new claim or title, not previouslj^ asserted, involving the 
statute of limitations, the sufSciency of a plea of the statute in bar 
of such new claim or title will relate to the time of the flling of 
such amendment, and not to the date when the action was originally 
commenced. School Town of Mouticello v. Grant, 104 Ind. 168, 
171, 1 N. E. 302; Railroad Co. v. Bills, 118 Ind. 221, 223, 20 îî. E. 
775. So that, if, while the former case was pending, the présent 
cause of action had been pleaded by way of amendment to the 
original complaint, at any time after six years from the time the 
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cause of action had accruéd, the statute could hâve been interposed 
as a bar. A fortiori, it can be invoked as a bar to the présent 
suit. 

The foregoing views render it unnecessary to consider the other 
objections urged to the bill on the argument. The demurrer to 
the bill is sustained, at the costs of the complainant ; and, unless 
the bill is amended within 30 days, it will stand dismissed for want 
of equity. 



FARMEES' LOAN & TRUST 00. v. NORTHERN PAC. R. CO. et al. 

(Cu-euit Court, E. D. Wisconsin. February 21, 1895.) 

1. Eqdity— Parties— Trustée and Cestui Que Trust. 

The rule that courts can deal with bondholders only through their trus- 
tées is a rule of convenience, proceeding upon the assumption that the 
cestuls que trustent are fully and fairly represented by such trustées; and 
if it appears that the trustées refuse or neglect to act, or stand in a 
hostile position, or a position prejudicial to the rights of the cestuis que 
trustent, such rule Is set aside, and the cestuls que trustent admitted to 
represent their rights. 

2. Samb — Trustée Rbfresenting Diverse Intbrbsts. 

The N. R. Co. was the owner of an extenslve railway System, upon which 
there were numerous mortgages, covering parts of such System and trib- 
utary roads controlled by the N. K. Co., and three so-called "gênerai mort- 
gages" and a Consolidated mortgage, each covering substantially the whole 
property of the N. R. Oo., but with some exceptions in the case of each 
mortgage, there being also some question as to precisely what property 
"was covered by such mortgages. The F. Trust Co., the trustée of the 
second and third gênerai mortgages and of the consolidated mortgage, and 
also of many of the divlslonal mortgages and mortgages on subordinate 
roads, together with certain stockholders and credltors, brought a suit to 
marshal ail the assets of the company, ascertain the varions liens, and 
decree the rights of the several part'es. Subsequently, it brought a suit 
to hâve an account taken of the bonds under the second and third con- 
solidated mortgages, to hâve their liens declared, and for foreclosure of 
the second gênerai mortgage. Thèse two suits were consolidated. Cer- 
tain committees, representing holders of the second and thii'd gênerai mori- 
gage bonds and of the consolidated mortgage bonds, petitioned to be made 
parties, alleging that the position of the F. Trust Co. was inconsistent; 
that the interests of its several cestuis que trustent were différent, and, 
in certain respects, hostile to one another; and that they should be per- 
mitted to intervene to protect their several rights and claims. Held that, 
in View of probable or possible conflicts which might arise between the 
several interests represented by the trustée, a représentative of each inter- 
est should be admitted as a party to the suit to protect the same. 

8. Same— Restriction on Right op Bondholder to Instituts Suit. 

The second and third gênerai mortgages each contained a provision that 
no holder of a bond should hâve the right to instltute a suit for foreclosure 
of the mortgage or other remedy thereon, except af ter request to and re- 
fusai by the trustée to act. Another provision permitted the removal of 
the trustée by a majority of the bondholders. Held, that neither provi- 
sion limlted the power of a court of equity to permit the intervention of 
bondholders for the protection of their rights, when it was otherwise just 
and proper to permit them to do so. 

This was a suit by the Farmers' Loan & Trust Company against 
the Northern Pacific Eailroad Company for the foreclosure of a 
mortgage. Certain bondholders petitioned to be made parties. 
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Turner, McClure & Rolston and Winkler, Flanders, Smitli, Bot- 
tum & Vilas, for complainant. 

M. H. Cardozo, Van Dyke & Van Dyke, and John M. Butler, for 
Johnston Livingston and others. 

Samuel B. Clarke, for Charles B. Van Nostrand. 

Quarles, Spence & Quarles, for Edward D. Adams and others. 

JENKINS, Circuit Judge. A committee, of which Mr. Johnston 
Livingston is chairman, claiming to represent holders of bonds se- 
cured by the gênerai second mortgage of the défendant company, 
has petitioned the court that ail or some one member of the com- 
mittee be made parties or party défendant to this cause. Charles 
Van Nostrand, in his own behalf, and at the request and for the 
benefit of a committee of the holders and owners of upwards of $1,- 
000,000 of the gênerai third mortgage bonds, and in behalf of ail 
others who may join in protecting the interest of the third mort- 
gage bondholders, also présents a pétition that he may be made a 
party to the suit. Thèse pétitions are opposed by the trust com- 
pany, complainant. There is also presented the pétition of Edward 
D. Adams and others, a committee of bondholders representing |6,- ' 
036,000 of the second mortgage bonds, $6,593,000 of the third mort- 
gage bonds, and |19,880,000 of the Consolidated bonds, which in 
effect sustains the trustée in its objection to the allowance of the 
pétitions of the other committees, and expresses contentment with 
the action of the trust company in the exécution of its trust, but 
asks the court, if the prayers of the other pétitions should be al- 
lowed, that they also may be made parties to the suit, as représent- 
atives of bondholders. 

That the situation may be accurately conceived, a gênerai review 
of the condition of affairs should be stated. The bonded indebted- 
ness of the Northern Pacific Railroad Company, secured by mort- 
gage or trust deed, is as follows : First. A mortgage dated May 1, 
1879, to the Parmers' Loan & Trust Company as trustée, to secure 
bonds to the amount of |2,500,000, of which there are outstanding 
bonds to the aggregate amount of |1,904,000. This mortgage is 
upon the Missouri Division of the road, being that part of its main 
line extending from the Missouri river, in the state of North Da- 
kota, to the Yellowstone river, in the state of Montana, and upon ail 
the lands granted by congress appertaining thereto, with certain 
other property. Second. A mortgage to the Farmers' Loan & 
Trust Company, dated September 1, 1879, to secure bonds to the 
amount of $4,500,000, of which there are outstanding |455,000 in 
amoimt. This mortgage is on the Pend d'Oreille Division, extend- 
ing from the Snake river, in the state of Washington, to Lake Pend 
d'Oreille, in the state of Idaho, and ail the lands granted by con- 
gress appertaining thereto. Third. The gênerai flrst mortgage to 
the Central Trust Company, dated January 1, 1881, to secure bonds 
now outstanding, to the amount of $43,393,000. This mortgage is 
upon the main line of the road and its Cascade Branch (bwsïg a 
branch over the Cascade Mountains to Puget Sound), and upon alî 
lands granted by congress and upon the roUing stock of the company 
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and other property acquired or to be acquired for use in connection 
with its railroad. Fourth. The gênerai second mortgage issued to 
the Farmers' Loan & Trust Company. November 20, 1883, to secure an 
issue of bonds to an amount net to exceed in the aggregate |20,000,- 
000, and under which mortgage there are now outstanding bonds 
to the aggregate amount of $19,216,000. This mortgage is upon 
the main Une, telegraph lines, and upon the land grant, except as 
to those lands lying east of the Missouri river; also upon the 
lease of the St. Paul & Northern Pacific Railroad Company, and 
upon the one undivided half of that part of the St Paul & Duluth 
Railroad which extends from its junction with the main line of 
the railroad of the Northern Pacific Railroad near Thompson to 
Duluth, Minn.; and also upon lands then owned or thereafter ac- 
quired in the city of St. Paul or Duluth for use in connection with 
or for the purposes of the road, and upon ail other property, of 
every kind and nature, then owned or thereafter to be acquired, 
wherever situated or however held, for use in connection with 
or for the purposes of the railroads or any of them, or the busi- 
ness of the Northern Pacific Company. Fifth. The gênerai third 
mortgage to the Farmers' Loan & Trust Company, dated Decem- 
ber 1, 1887, to secure bonds aggregating |12,000,000 principal, of 
which there are now outstanding $11,461,000. This mortgage 
covers the main line of the railroad, the Cascade Branch, the land 
grant, the lease of the St. Paul & Northern Pacific, the undivided 
half of that part of the St. Paul & Duluth Railroad between 
Thompson and Duluth, and also ail the interest of the Northern 
Pacific Company in some 20 branch lines of railroads mentioned, 
and ail other branch roads that might thereafter be acquired or con- 
structed and operated as feeders of the main line or of the Cascade 
Branch. Sixth. The Consolidated mortgage to the Farmers' Loan 
«& Trust Company as trustée, dated December 2, 1889, to secure 
bonds in the aggregate not exceeding $160,000,000, under which 
there are outstanding bonds to the amount of $62,443,000. This 
mortgage in gênerai covers ail the property and rights included in 
the préviens gênerai mortgages. It recites also that some 21 branch 
lines hâve been constracted, naming them, and that the capital 
stock of ail the branch line companies owned by the Northern 
Pacific Company is of the par value of $37,781,057.50, of which 
$8,552,600 is owned absolutely by the company, and the remaining 
stock, amounting at par value to $29,228,457.50, is held in trust for 
the railroad company to become the absolute property of the com- 
pany when the mortgage debt of the branch lines is paid. In addi- 
tion to the indebtèdness secured by mortgage upon the railway, 
there is also a certain collatéral trust indenture, dated May 1, 1893, 
to the Farmers' Loan & Trust Company as trustée, to secure an 
issue of notes to the amount of $15,000,000, of which there were 
outstanding at the institution of the suit $10,050,000, secured by 
certain collatéral bonds and stock of the branch lines and other 
roads controlled by the Northern Pacific Company. The Farmers' 
Loan & Trust Company is also trustée under varions mortgages 
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made by some 17 of the brandi Unes connected with the Nortbern 
Pacific Railroad to secure bonds amounting in the aggregate to 
some $33,873,000, which bonds bear the guarantj of the Northern 
Pacific Kailroad Company, 

This suit was originally brought by the Farmers' Loan & Trust 
Company as trustée under ail the trusts recited, and by certain 
stockholders and creditors of the railroad company, and in behalf 
of ail other stockholders and creditors of the company who might 
choose to become parties to the suit and contribute to its expense; 
praying the court to fully administer the trust fund in which the 
complainants were interested, constituting the entire railroad 
System, lands, and assets of the défendant corporation, to marshal 
ail its assets, to ascertain the several respective liens and priorities 
existing upon each and every part of the System of railway and 
property, the amount due upon each and every part of the mort- 
gages or other liens, and to enforce and decree the rights, liens, and 
equities of each and ail of the preferred and common stockhold- 
ers and bondholders and creditors of the company as the same may 
be flnally ascertained and decreed upon the respective interven- 
tions or applications of each and every such stockholder or lienor 
in and to not only said Unes of railroad, appurtenances, equipment, 
land, and property, but also to and upon each and every portion 
of the assets and property of each of the said corporations. Sub- 
sequently the Farmers' Loan & Trust Company filed its bill of com- 
plaint, setting forth the several mortgages upon the road executed 
to it as trustée, reciting the proceedings in the suit which it had 
brought in connection with the stockholders co-complainants, and 
asking that ail the rights and franchises, and ail the property, 
real and personal, of the Northern Pacific Company, may be de- 
clared subject to the lien of the Consolidated mortgage; that an 
accounting may be taken of the outstanding bonds under the gênerai 
second mortgage, and they declared a first lien on the property of 
the company described in the gênerai second mortgage, subject only 
to the lien of the gênerai flrst mortgage and the prior divisional 
mortgages;'^ that an account be taken of the outstanding bonds un- 
der the gênerai third mortgage, and that the amount of them may 
be found to be the next lien following the lien of the gênerai sec- 
ond mortgage on the property described in the gênerai third mort- 
gage; that an account be taken of the outstanding bonds under the 
Consolidated mortgage, and that the amount thereof may be found 
to be a lien next following the lien of the gênerai third mortgage 
on the property of the company, according to the terms of the Con- 
solidated mortgage; that, in default of payment of interest due un- 
der the gênerai second mortgage, the property and franchises of the 
company may be sold to satisfy the entire amount of the gênerai 
second bonds and coupons; and that ont of the proceeds the amount 
due under the gênerai second mortgage may be paid, and the sur- 
plus, if any, be applied as the court may direct. Upon the filing of 
the bill, an order was entered, upon the prayer of the complainant, 
extending the receivership created under the original bill to the 
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bill of foreclosure flled by the trust company, and directing that 
the two causes be Consolidated, the Consolidated cause to proceed 
under the title of the bill of foreclosure. 

The pétitions, in brief, proceed upon the following grounds: 
First. That the trustée occupies inconsistent positions; that, by its 
bill to foreclose the second mortgage, it seeks to eut off the equity 
of the third mortgage bondholders; that, as trustée of the gên- 
erai second mortgage, it beeomes its duty to press a foreclosure and 
sale, whûe, as trustée of the gênerai third mortgage, it is its duty 
to avoid or delay such a foreclosure. Second. That grave questions 
exist whether the gênerai flrst and the gênerai second mortgage 
cover the same property, and whether the gênerai third mortgage 
does not cover property that is claimed to be covered exclusively 
by the Consolidated mortgage; that it is in the interest of the 
holders of consols that the expense of the receivership and ad- 
ministration should be charged against the interest of third mort- 
gage bondholders, and of the latter that such expense should be 
charged only against the classes of bonds the holders of which are 
benefited by such expense; that the interest of the third mortgage 
bondholders is for a sale of the road so soon as it will realize 
enough to pay the interest and principal of the third mortgage 
bonds and of prior mortgages in full; and that the expense of 
administration, if such sale should be delayed, is in the interest 
of the Consolidated mortgage bondholders, and counter to the inter- 
est of the bondholders under the gênerai third mortgage; that it 
is in the interest of holders of Consolidated bonds that ail such 
hypothecated bonds should be redeemed, but that such rédemption 
is counter to the interest of the third mortgage bondholders; that 
there is a conflict of interest between third mortgage bondholders 
and the holders of bonds issued under the mortgages on branch 
lines of which the complainant is trustée. It is also insisted that 
the complainant was guilty of improper conduct in assenting to 
the issue of receivers' certiflcates imposed as a lien upon the rail- 
road property superior to the gênerai second and third mortgages, 
and issued for the rédemption of outstanding securities, and in 
failing to disclose to the court that it was itself the holder of some 
of the securities to be redeemed; and also that in the course of 
administration the trust company has acted with partiality to- 
wards the consol holders, and unfairly to the prior mortgage hold- 
ers, in this: that it suffered provision to be made under which the 
proceeds of receivers' certiflcates to the extent of |2,000,000 and 
upward were used by the receivers to redeem some $4,000,000 of 
consols, 1700,000 of Chicago & Northern Pacific bonds, and Î400,- 
000 collatéral trust notes which could not beneflt the second and 
third gênerai mortgage bondholders. 

It is a cardinal principle in the administration of the law that no 
man shall be condemned without a hearing. Therefore, it is that 
no one shall be concluded by a judgment to which he is neither 
party nor privy. Therefore, it is that, as a gênerai rule, ail persons 
înterested in a controversy must be made parties thereto, that their 
rights may be determined and concluded by the judgment. There 
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has grown into the practice an exception, in some states recognized 
by positive enactment, that the trustée of an express trust may 
maintain suit without joining his cestui que trust. This is to 
avoid the expense and the delay attending the getting together and 
joining of numerous parties whose interests had been committed 
to the keeping of a trustée, and could be protected by him without 
their intervention. Under this exception, it has been well held 
that, in gênerai, courts can deal with bondholdera only through 
their trustée, and that it is not to be tolerated that each individual 
bondholder could, at his own suggestion, proceed to assert his rights, 
when they can as well be asserted through a trustée. The rule, 
however, créâtes an exception to the gênerai principle that ail in- 
terested should join in the controversy. It is a rule of convenience, 
to facilitate the conduct of the suit. It proceeds upon the assump- 
tion that the cestui que trust can be fully and fairly represented 
and protected in his rights by the trustée or représentative. A 
rule of convenience must, however, give way when rights are in- 
volved. If it appears that the trustée refuses or neglects to act, 
or stands in a hostile position, or has assumed a position prejudi- 
cial to the interests of the cestui que trust, the rule of convenience 
is put aside, and the cestui que trust admitted to represent his 
rights, because in such case the trustée has not or cannot fully and 
faithf ully represent them. Jones, Corp. Bonds, § 338. 

It is, however, insisted for the complainant that the court has 
aot the power to permit thèse petitioners to intervene as parties 
to the suit, because so to do would be to permit them to violate 
their contract obligations. This contention is founded upon a pro- 
vision of both the gênerai second and gênerai third mortgages to 
the effect that: 

"No holder or holders of a bond, or of any bonds secured hereby, shall hâve 
the right to Institute any suit, action, or proceeding, in equity or at law, for 
the foreclosure of this indenture, or for the exécution of the trusts thereof, 
or for the appointment of a receiver, or any other action, suit, or remedy 
hereunder, or under or upon any bond or coupon for interest hereby secured, 
without flrst giving notice in writing to the trustée of default having oecurred 
and eontlnued, as in this article aforesaid, aad requesting the trustée, and 
affording it a reasonable opportunity, to institute such action, suit, or pro- 
i^eding in its own name, or to proceed to exercise the powers hereinbefore 
granted, and also offering to it adéquate seeurity and indemnity against the 
costs, expenses, and liabilities to be Incurred tlîerein or thereby; and such 
notification, request, and offer of indemnity are hereby declared to be condi- 
tions précèdent to any suit or action, or right of suit or action, for the fore- 
closure or for the exécution of the trust of this indenture, or for the appoint- 
aient of a receiver, and to any other action, suit, or remedy hereunder, or 
ander or upon any bond or coupon for interest hereby secured." 

It is asserted that by this provision the bondholders hâve ex- 
)i^-,*essly agreed that except under peculiar circumstances of request 
and neglect to sue, which do not exist, their rights shall be protected 
and enforced only by the trustée. I cannot assent to this conten- 
tion. The provision is restricted to suit by the bondholders to 
foreclose the mortgage, or to enforce the bonds except through the 
instrumentality of the trustée, but cannot, I think, be applied to 
a case where suit has been brought by the trustée, if the conditions 
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would justify a court in admitting the bondholders to interrene. 
They do net by this provision conclude tliemselves against the 
subséquent assumption by the trustée of hostile position or against 
its violation of duty. The stipulation is a mère restraint upon suit 
by the bondholder unless and until the trustée, upon proper de- 
mand and indemnity, refuses to bring suit, but it cannot be that a 
trustée, by a mère formai institution of suit, could therein, by the 
assumption of hostile position or in violation of his duty, sacrifice 
the interests of the bondholders, and they be without remedy be- 
cause of this stipulation. 

It is claimed that the only remedy of the bondholders in case of 
dereliction of duty on the part of the trustée is to be found in article 
15 of the mortgage, in which it is declared "that the trustée may 
be removed by the majority in interest of the bondholders of ail 
of said bonds hereby secured and then outstanding, by instrument 
or instruments in writing, under their hands and seals, or by a vote 
of a meeting duly called and held as herein provided." This pro- 
vision puts it in the power of a majority of bondholders at any time, 
and for or without cause, to displace the trustée, but does not limit 
or control the powers of a court of equity to permit the intervention 
of bondholders for the protection of their rights when otherwise 
it would be just or proper to permit them so to do. The inter- 
vention does not displace the trustée, but admits the cestui que 
trust, that they may be heard in the protection of their claims. The 
question, I think, résolves itself to this: Are the circumstances 
disclosed such as to call upon the court, in the exercise of a sound 
discrétion, to permit bondholders to intervene for the protection 
of their rights? 

I proceed now to the considération of the grounds upon which 
intervention is sought, and to the considération of the charges pre- 
ferred against the trustée. I do not design to go over the ground 
with respect to the propriety of the issuance of receivers' certifl- 
cates. That question was long ago fully presented, considered, 
and determined. I am satisfied of the wisdom of the course then 
pursued, and that it has resulted in saving this great System of 
railway from disintegration. The facts presented to the court 
upon that application were undisputed and indisputable. Counsel 
for the présent petitioning second mortgage bondholders was al- 
lowed, amicus curiae, to be heard at length. There was no con- 
tention upon the facts. It was a question of propriety of action 
upon ascertained conditions. Certainly no objection can be justly 
taken to the action of the trustée with regard to its submission to 
the court of the question of the propriety of the issuance of those 
certificates. It is said, however, that the complainant acted im- 
properly in failing to disclose to the court the fact that it at the 
time held a debt against the company, secured by collaterals which 
it was proposed to redeem with the proceeds of the receivers' cer- 
tificates to be issued. It is true that that fact was not disclosed 
to the court, and therein I think the trust company failed in its 
duty to the court. It should hâve disclosed that it was actually or 
possibly interested in the issuance of those certificates, and its omis- 
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sion to advise the court of its debt bas given rise, I think, to just 
criticism. The action of the court, however, would hâve been no 
différent had the fact been disclosed. It appears that the loan 
made by the trust company to the railway company was to aid it 
in an emergency; that the loan was made upon reasonable terms, 
no advantage being taken of the necessities of the company, and 
that it was a favorable loan for the company ; that it has not as yet 
been paid, and has been carried by the trust company through a 
period of serious flnancial révulsion without charge to the estate 
other than the accniing interest; and that the trust company has 
not and does not désire with respect to this debt to avail itself of 
the provision of the order for the issuance of certiflcates. I cannot 
think that the omission to advise the court of this debt, while im- 
proper, was designed, and it certainly has resulted in no injury to 
the interests of the petitioners. 

The court is then confronted with the question whether the 
trustée stands in such relation to the différent mortgages upon the 
road that it may be hindered in fuUy and impartially representing 
each independent interest in the foreclosure of the gênerai second 
mortgage and in the conduct of the suit. And hère it must be re- 
membered that this Consolidated suit is not one merely to foreclose 
the gênerai second mortgage; it is also an administration suit to 
marshal the assets, to ascertain and détermine the several respec- 
tive liens and priorities existing upon this whole System of railway, 
and to enforce the rights, not only of the lienors, but of the gênerai 
creditors and stockholders of the company. I do not deem it 
proper at this time to assert the respective rights under the différ- 
ent mortgages, but it is apparent that there may well arise con- 
flicting claims under thèse mortgages with respect to the property 
covered by each, and the respective rights of the bondholders there- 
under. It is not needful, nor would it be proper, now to say that, 
as matter of proper construction of the varions instruments, the 
contention cannot be sustained. It is enough to say that it is 
debatable ground, and in a court of justice, in the détermination 
of such a question, the contestants hâve a right to be heard. If 
such questions should arise, how can the trustée under one mort- 
gage, with strict impartiality, represent the interests under an- 
other mortgage? It was well said in Cuthbert v. Chauvet, 136 
N. Y. 326, 332, 32 N. E. 1088, with respect to the duty of a trustée, 
that "the absolute and positive duty is imposed upon him to défend 
the life of the trust whenever it is assailed." A trustée cannot be 
permitted to assume a position inconsistent with or in opposition 
to his trust. His duty is single, and he cannot serve two masters 
with antagonistic interests. The interest of the général second 
mortgage bondholders is to secure their money as speedily as possi- 
ble. The interest of the third mortgage bondholders is to delay 
foreclosure until arrangements can be made that will insure their 
interest in the property, and therefore to insist upon postpone- 
ment of the enf orcement of the rights of the second mortgage bond- 
holders, The interest of the holders of Consolidated mortgage 
bonds is in this respect antagonistic to both the gênerai second and 



FARMEKS' LOAN & TRUST CO. V. NORTHERN PAC. R. CO. 177 

gênerai third mortgage bondholders. It would be improper to say 
what course should be pursued in the détermination of the ques- 
tions when they shall be confronted, but surely it would seem in- 
consistent with its trust under the Consolidated mortgage for the 
trustée to insist upon immédiate sale under the prior mortgages, 
and so vice versa. Upon that question each interest should be 
heard in its own behalf. Thèse observations will apply also to 
possible contention between the différent mortgage interests with 
respect to the property covered by each, and possible contention 
between the third mortgage bondholders, and the Consolidated 
mortgage bondholders and the holders of collatéral trust notes, 
with respect to which interest bas a prior lien upon the collatéral 
notes and upon the bonds of the branch lines which may be held 
by the trust company (complainant) as trustée. It would be neither 
profitable nor wise to forecast the controversies that may arise 
with respect to conflicting interests in this case. It is sufflcient 
to say that each conflicting interest has a right to its day in court, 
and to be heard; and, where there is the same trustée in each of 
the mortgages and under the collatéral trust agreement, it seems 
just and proper that each interest should be represented in the 
suit, that the court may be properly advised upon a f uU hearing of 
ail interests. I think it will not do to say that the controversies 
suggested hâve not as yet arisen. They could probably never arise 
if ail the bondholders under the différent mortgages were alone 
represented by the saine trustée. In such case their rights would 
most lîkely be determined without controversy. The présence 
of disputing parties is necessary that the conflict may be formulated 
and determined by judgment. It would, I think, be an anomaly 
if a trustée under one trust should sue himself as trustée under 
another trust to détermine the conflict between the trusts. I think 
it proper, therefore, in view of the possible and probable conflicts 
that may arise, and in view of the position of the complainant as 
trustée under ail thèse mortgages, that a représentative of each 
interest should be admitted to protect the rights of each in any 
conflict that may arise between thèse interests. 

It is objected to the application of the Livingston committee that 
it only represents a million or a million and a half dollars of bonds 
out of the total amount of 119,216,000; and to Mr. Van Nostrand 
that he or his committee only represent a million dollars of bonds 
out of 114,461,000; and that the Adams committee, opposing the 
granting of the pétitions, and content with the action of the trustée, 
represents nearly one-third of the bonds issued under the gênerai 
second mortgage, and over one-half of the bonds issued under the 
gênerai third mortgage. This objection might be of great force 
and availing were it not for the fact that the Adams committee 
also represents nearly one-third — some $19,881,000 — of the Consoli- 
dated mortgage bonds. The Adams committee, therefore, stands 
in the same plight with the complainant, trustée under ail the mort- 
gages. Its interest would be not only to protect the gênerai sec- 
ond and gênerai third mortgages, but also the Consolidated mort- 
v.66F.no.3~ 12 
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gage, and possibly its interest under the gênerai second and gên- 
erai third mortgages might be subordinated to its larger interest 
under the Consolidated mortgage. 

It is also objected to the Liringston committee and to the Van 
Nostrand committee that they largely represent stockholders as 
well as bondholders. I am not impressed with the validity of tliis 
objection. The stockholders are now represented by the corpora- 
tion défendant, actively asserting their rights in the suit. Thèse 
committees could do no more. I am, however, impressed with the 
considération that the Livingston and the Van Nostrand commit- 
tees respectively represent but a small minority of the bonds issued 
under the gênerai second and third mortgages; and if there were 
a représentative of a majority of the bonds issued under thèse two 
mortgages respectively, having no other interest to serve than that 
of the respective mortgages mentioned, I should not feel inclined 
to grant thèse pétitions. But they are the only persons before the 
court representing distinctively the interests of the mortgages under 
which they respectively hold bonds. The stock which they hold 
is at the best of but triiiing value. It is not reasonable to suppose 
that they would sacrifice or endanger their bonds in the protection 
of that which is of but trifling value. 

It is urged that thèse pétitions should not be granted, becauëe 
it is feared that they are not preferred in good faith, but merely to 
obtain vantage ground from which they can embarrass the trustée 
and the court in the management of this great railway, and im- 
pede and hinder the work and injure the crédit of the receivership. 
The court has no right to assume that such is the purpose of the 
petitioners, nor can it perceive that such resuit can follow the grant- 
ing of the pétitions. If, however, such be the purpose, — which I 
hâve no right to assume, and which is disclaimed by counsel, — the 
court will be quite able to protect itself and the estate against im- 
proper intrusion into and attack upon the management of the prop- 
erty committed to its supervision. The petitioners are admitted 
for the protection of their rights, not for factional opposition to the 
management of this property by the receivers. 

The fear is also expressed by counsel for the trustée that the ex- 
ercise of the right to appeal may prevent a proper reorganization 
plan from being carried ont. I am not forgetful of the considéra- 
tions which influence the actions of courts with respect to proper- 
ties of this kind in recognizing every fair plan of reorganization ; nor 
am I unmindful of the considération that the minority of bondhold- 
ers are in large measure subject to the action of the majority, but 
such considérations ought not to avail to abridge the right to ap- 
peal in any case where a party deems his right infringed. It is 
more important that the right to appeal be preserved in its integ- 
rity than that any plan of reorganization should be carried into 
eSect without the delay which may be incident to the assertion of 
légal rights. At the same time, however, care should be taken 
that, while the right should be granted, it should be protected from 
abuse. And to that end I hâve corne to the conclusion to allow but 
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one individual of each of thèse committees to be represented in 
the suit, to the end that each mortgage interest sliall tlius hâve 
représentation. This will, as I think, enable the court to be in- 
formed of the claims and rights of each interest, prevent confusion 
in the orderly conduct of the litigation, and factional opposition in 
the management of the estate. 

The prayers of the several pétitions will therefore be granted 
so far as to permit Mr. Johnston Livingston, Mr. Charles B. Van 
Xostrand, and Mr. Edward D. Adams to be made parties défendant 
to the suit for the purpose of protecting the interests of the bonds 
represented by them respectively in any conflict which may arise 
as to their respective interests in the estate. 



GROVES et al. v. SENTELL. 

(Circuit Court of Appeals, Fifth Circuit. January 15, 1805.) 

No. 337, 

1. Interest — Fond in Registut— Bill ts Nature oti' Bill of Intefpleadeb. 

Tlie complalnant in a bill in the nature of a bill of interpleader cannot 

be requlred to pay Interest on tlie fund which he deposited in court at the 

commencement of the suit, where he is not chargeable with any delays 

occurring during the litigation. 

3. Appeal— Specific Dkckee— Dxjtt op Court below— Isterest. 

The suprême court, reversing a decree upon a bill in the nature of a bill 
of interpleader, gave spécifie directions as to the decree to be entered be- 
low, requiring payment to some of the parties of a stated sum, witli inter- 
est, ont of the fund deposited in the registry by complainant, and ordering 
a Personal judgment against him for costs alone, although the prevailing 
parties had prayed a judgment against him for additlonal interest. Eeld 
that, in view of the specific nature of the suprême court's directions, the 
court below had nothing to do but enter the decree ordered, and exécute 
the same, and was bound to présume that the suprême court had passed 
upon ail the issues; for which reason the circuit court could not order the 
complainant to fill up the registry by paying interest on the fund there 
deposited from the time of deposit to date, 

3. EsTOPPBL — Consent to Patmkkt of Costs and Fbes Pending Appeal. 

Voluntary consent, shown by the record, to the exécution, pending an ap- 
peal, of a part of the decree which dlreoted payment out of the fund in 
court, of the spécial master's costs, and a solicitor's fee for complainant, 
binds the consenting party, although the decree is aftervvards wholly re- 
versed, and the appellate court décides that thèse allowances were erro- 
neous. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

This was a bill in the nature of a bill of interpleader, brought by 
George W. Sentell against Martha Groves, William J. Groves, and 
others. A decree having been entered by the circuit court, an 
appeaJl was taken to the suprême court by the said Martha and 
William J. Groves, and by Thomas A. Pogue, administrator of 
Kosetta Ehea, deceased. The suprême court reversed the decree, 
with specific directions to the court below (14 Sup. Ct 898), and 
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from the action of that court in exécution thereof the présent 
appeal was taken by the said Martha Groves and William J. Groves. 

W. S. Benedict, for appellants. 

E. M. Hudson, for appellee George W. Sentell. 

Before PARDEE and McCORMICK, Girenit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. The suprême court, in the opinion 
delivered by Mr. Justice White, saw fit to speciflcally prescribe the 
final decree to be entered in this case as f ollows : 

"The decree Is reversed, and a decree Is rendered in f avor of Martha Groves 
and William J. Groves, directing the payment eut of the fund of $4,873, with 
Interest at eight per cent, from March 5, 1884, until paid, and costs of this 
and the court below." Groves v. Sentell, 153 U. S. 465-48G, 14 Sup. Ct. 898. 

The mandate flled in the circuit court concludea as f ollows: 

"On considération whereof, It is now hère ordered, adjudged, and decreed 
by this court that the decree of the said circuit court in this cause be, and 
the same is hereby, reversed, with costs; and that the said Martha Groves, 
William J. Groves, and Thomas A. Pogue, administrator of Eosetta Rhea, de- 
ceased, recover against the said George W. Sentell et al. three hundred and 
forty-nine dollars for their costs herein expended, and hâve exécution therefor. 
And it is further ordered that this cause be, and the same is hereby, remanded 
to the said circuit court with directions to enter a decree directing the pay- 
ment to Martha Groves and William J. Groves, out of the fund in the regis- 
try of the court, the sum of $4,873, with Interest at 8 per centum per annum 
from March 5, 1884, until paid, with costs in that court. 

"May 14, 1894. 

"You therefore are hereby commanded that such exécution and further pro- 
ceedings be had in said cause, in conformlty with the opinion and decree of 
this court, as, according to right and justice, and the laws of the United 
States, ought to be had; the said appeal notwithstanding." 

In the circuit court, on filing the mandate, a decree was entered 
adjudging that the whole amount in the registry of the court in 
the case be paid to Martha Groves and William J. Groves, and, 
further, that George W. Sentell, Panny B. Randolph, William B. 
McLean, liquidator of the partnership company of G. W. Sentell, 
testamentary exécuter of Benjamin Conyers, deceased, be con- 
demned in solide to pay the sum of |349, costs expended in the 
suprême court of the United States, and the further sum of |507.50, 
costs in the circuit court, for which sums exécution was directed. 

The flrst assignment of error in this court is: 

"That the court erred In not complying with the final decree of the suprême 
court, as set forth in Its mandate, and the opinion upon which same was 
based." 

The decree prescribed by the suprême court and directed to be 
entered in the circuit court was not a personal decree against any 
of the parties to the suit, except for the sum of f349, costs of the 
suprême court, but was a decree disposing of the fund in the 
registry of the court, of which alone it would seem, from the plead- 
ings, the court had jurisdiction. As the decree of the circuit court 
rendered in pursuance of the mandate gave ail the fund in the 
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re^stry of the court to Martha Groves and William J. Groves, it 
is clear that in this respect the appellants cannot complain. If 
the appellants desired relief beyond the fund in the registry of the 
court, their application should hâve been to the suprême court. 
The second assignment of error is : 

"That the court erred in limitlng its decree to the sum of ?5,346, now in its 
registry; in not ordering the amount to be at once paid on account; and in 
not ordering George W. Sentell to fill up the registry wlth a sufflcient fund to 
satisfy the balance found due by him to Martha Groves and William J. 
Groves by the suprême court, wlth interest accrued to date, and their counsel 
fées." 

The real proposition asserted by this assignment of error is that 
George W. Sentell should be required to pay into the fund interest 
at 8 per cent, pending the suit. According to the opinion of the 
suprême court, the original bill of George W. Sentell was not a 
strict bill of interpleader, because of an ultimate interest of Sentell 
in the fund in controversy; but that, as a bill in the nature of a bill 
of interpleader, it was allowable. The différence between a strict 
bill of interpleader and a bill in the nature of a bill of interpleader, 
so far as practice and proceedings are concemed, is that in the 
one the complainant is entitled of right to his costs, including 
solicitors' fées, while in the other — as generally in equity cases — 
the costs are within the discrétion of the court. Willard, Eq. Jur. 
(Ed. 1863) p. 321. In both the fund should be paid into the court 
before any order is made in the case. 2 Daniell, Ch. Prac. 1563, and 
cases there cited. If paid into court to the full amount, no interest 
on the fund in the court while proceedings are pending ought to 
be required of the complainant, unless some fault or delay in the 
proceedings can be attributed to his conduct. In Spring v. Insur- 
ance Go., 8 Wheat. 270-293, the complainant in a bill of interpleader 
was required to pay interest on the fund pending the proceedings, 
because he had not paid the same into court. In Eichards v. 
Salter, 6 Johns. Ch. 445, the complainant was excused from paying 
interest because he had, with ail reasonable diligence, resorted te 
the court, and paid the money into court, after in Tain calling on 
the défendant for indemnity. The record in this case shows that 
at the time the fund was paid into court the full amount, principal 
and interest, to wit, the sum of |4,873, with interest thereon ar 
the rate of 8 per centum per annum from March 5, 1884, aggre 
gating the sum of |5,743.46, was paid into court. The fault herein 
attributed to the complainant, George W. Sentell, as a reason for 
charging him with interest upon the fund while lying in the registry 
of the court is that, soon after the injunction restraining the 
Groveses and others from prosecuting their suit at law was issued, 
Mrs. Groves and others, through their counsel, suggesting that the 
funds were on deposit in the registry, and that from the showing 
before the court the same belonged to movers, took a rule on the 
complainant to show cause why the movers in the rule should not 
be permitted to withdraw the same on giving bond for the amount 
thereof, with surety to be approved by the court, without préjudice 
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to ânj of their rights in the premises; and that such raie, being- 
Bubmitted to the court, after argument by the parties respectively, 
was discharged by the court. The record does not show whether 
the rule was opposed by counsel for the complainant in the bill. 
It is stated in this court by his soliciter then and now that he 
did not oppose the rule, but that the same was opposed by counsel 
for other défendants. The rule taken was practically an informai 
demurrer to the bill of complaint, and as such seems to hâve been 
properly overruled. The delay caused in this respect, as well as 
that resulting from the appeal to the suprême court, if operating 
an injury, should be attributed to the action of the circuit court, 
for which the interpleading complainant should not be held 
responsible. However this may be, in our opinion the limitation 
of the decree as suggested in this assignment of errer would hâve 
been wholly unwarranted. When the suprême court prescribed 
the decree to be entered in the circuit court in such spécifie terms 
as the record shows, there was nothing left for the circuit court to do 
in the premises but to enter the decree prescribed by the suprême 
court, and exécute the same. As noticed above, there was no Per- 
sonal judgment directed against George W. Sentell, except for costs 
in the stfpreme court, although the answer of Martha Crroves and 
William J. Grèves to the bill of interpleader claimed that George 
W. Sentell was indebted to them in the sum of f 4,873, with interest 
thereon at 8 per cent, per annum from Mardi 5, 1884, until paid, 
and prayed the court to decree "that the fund deposited in the 
registry of this court is the property of thèse respondents, and that 
the same be paid to them; and they further pray that this matter b& 
referred to a master to ascertain what further amount may be due 
to thèse respondents by complainant as interest until final pay- 
ment under his contract and agreement and assumption herein- 
before set forth, and what further damages, and also what costs, 
are due to thèse respondents by said complainant." We are 
bound to présume that the suprême court in their decree passed 
upon this issue, and neither from the mandate nor from the opinion 
rendered by the court can we infer any intention to leave undecided 
any issue in the case, or in any wise refer the same to the circuit 
court for future disposition. 
The third assignment of error is: 

"That the court erred In not requiring the retum to the registry of the sum 
of $350, taken therefrom as costs of George W. Sentell, and paid to the ofB- 
cers of the court as such costs pendente lite." 

The record shows that the circuit court, in rendering the final 
decree in the case (which was reversed), adjudged that "there be 
allowed and paid ont of the fund in the registry of the court a fee 
of $250 to E. M. Hudson, Esq., soliciter for the complainant, for 
services in flling the bill of interpleader, and conducting the proceed- 
ing therein"; and, further, "that there be paid out of the registry 
of the court to the master specially appointed to take the testimony 
and state the account the sum of flOO." Thèse sums were paid out 
of the registry pending the appeal. In the opinion of the suprême 
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court it is held that the original bill in the case waa not a strict 
bill of interpleader, but was a bill in the nature of a bill of inter- 
f)leader, and that George W. Sentell's ultimate interest prevented 
him from being allowed a solicitor's fee from the fund dedicated 
to the payment of the mortgage. As the original decree of the 
circuit court was whoUy reversed, and as no réservation was made 
in the decree prescribed by the suprême court in the matter of 
spécial master's costs and solicitor's fee, we think it clear that 
prima fade the payment of the same out of the fund pending the 
appeal was a diversion of the fund in the registry of the court. 
But an inspection of the record shows that, after the appeal taken 
by Martha Grevés and William J. Groves from the original decree 
of the circuit court, they, by their solicitor of record, consented to 
the exécution of the decree, so far as the spécial master's fee and 
solicitor's fee were concerned. After such consent to the exécution 
of the decree in the respect mentioned, they cannot be heard to 
object to the action of the circuit court in not requiring the retum 
of the money so paid out; and we are of opinion that, if the volun- 
tary performance of the decree appealed from in the matter of 
solicitor's fee had been called to the attention of the suprême court, 
that court would not hâve troubled itself to décide on the propriety 
of the allowance made by the circuit court 
The fourth assignmènt of error is : 

"That the court erred, If It was without power to order the registry to be 
fllled up with a sufficient amount to fully satisfy said mandate, ia not re- 
serving the right to Martha Groves and William J. Groves to proceed for the 
balance found to be due, after exhaustlng the registry, under and with their 
original action enjoined by George W. Sentell; said injunction being in effect 
finally quashed." 

The record shows that the circuit court, on the bill of complaint, 
directed the défendants in such bill to show cause on June 5, 1886, 
why an injunction should not issue according to the prayer of the 
bill, and in the meantime ordered a restraining order to the same 
purport to be issued; but it does not show that any such raie was ever 
heard or otherwise disposed of, or that the restraining order was 
ever dissolved or perpetuated. The decree of the suprême court 
is silent as to any injunction or restraining order. We are there- 
fore unable — even if otherwise it would be within our province — 
to express an opinion as to whether said injunction was in effect 
quashed. We are clear, however, that, whatever the effect on the 
injunction, the circuit court was in no wise called upon to enlarge 
or limit in favor of Martha Groves and William J. Groves the 
spécifie decree prescribed by the suprême court in the case. The 
decree of the circuit court is aflQrmed. 
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CONTINENTAL NAT. BANK T. HBILMAN et aL 

(Circuit Court, D. Indiana. March 12, 1895.) 

No. 9,137. 

1. Equitt— BiLii DP DiscovEBT— Corporation. 

The fact that ail the offlcers of a corporation are compétent witnesses for 
either party In a suit Is not a reason for refusing to sustain a biU of (Jis- 
covery against the corporation. 

2. Samk — Parties. 

It seems that the practlce of maklng an offlcer of a corporation, a party 
to a bill of discovery against the corporation, In order to secure hls oath, 
though questlonable in Itself, bas become established by précèdent. 

3. Bame— Vérification of Anbwbr. 

It seems that the answer of a corporation to a bill of discovery should be 
made under Its corporate seal. 

This was a suit by the Continental National Bank against Mary 
Jenner Heilman and others to enforce a lien upon certain stocks. 
The défendants flled a cross bill against the bank for discovery. The 
bank moTes to strike the cross bill from the files. 

A- C. Harris, for complainant 

Gilchrist & De Brûler and Duncan & Givens, for défendants. 

BAKER, District Judge. The complainant has flled its bill 
against the défendants to obtain a decree for the payment of the 
amount of money evidenced by a note, and to procure the sale of cer- 
tain pledged sedurities, and the application of the proceeds on the 
amount which may be found due to it. The défendants hâve flled 
an answer, which, if true, completely meets and overthrows the 
equity of the bill. The défendants in the original bill, as com- 
plaînants, hâve also flled a cross bill in this cause against the Con- 
tinental lisTational Bank as sole défendant, seeking discovery in aid 
of the défense to the original bill. The Continental National Bank 
has moved the court to strike the cross bill from the files, on the 
ground that the same is whoUy unnecessary, and needlessly incum- 
bers the record, and is not essential to securing the défendants the 
relief sought, to wit, a discovery of what may be the testimony of 
the ofiBicers of the complainant touching the matters and facts sur- 
rounding the exécution and payment of the note in suit. 

A corporation aggregate is bound to answer a bill the same as a 
natural person, except that it puts in its answer under its corpo- 
rate seal, while a natural person answers under oath. It is the 
usual rule of practice to join the clerk or other principal ofQcer of 
a corporation as a party to a suit for discovery against such corpo- 
ration. "The principle," said Lord Eldon in Fenton v. Hughes, 
7 Ves. 287, "upon which the rule has been adopted, is very singu- 
lar. It originated with Lord Talbot, who reasoned thus upon it: 
that you cannot hâve a satisfactory answer from a corporation, 
therefore you make the secretary a party, 'and get from him the 
discovery you cannot be sure of having from them ; and it is added 
that the answer of the secretary may enable you to get better in- 
formation." This rule of practice is extremely questlonable, if it 
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were now to be considered for the first time, but it haa so long and 
universally prevailed without objection that it must be considered 
established. But, while this is the usual practice, it is not neces- 
sary to make aiiy ofBcer of a corporation a party to such a bill. 
Wliere the corporation is the sole party défendant, it is its duty, 
if required to do so by the bill, to put in a full, true, and complète 
answer, and, to enable it to do so, it must cause diligent examina- 
tion to be made of ail deeds, papers, and muniments in its posses- 
sion before answer, 1 Daniell, Ch. PI. & Prac. 146. And it was 
said by Sir John Leach, M. E., in Attomey General t. Burgesses of 
East Eetford, 2 Mylne & K. 40, that if a corporation pursue an op- 
posite course, and the information required is afterwards obtained 
f rom the documents scheduled to its answer, the court will infer a 
disposition on the part of the corporation to obstruct and defeat 
the course of justice, and on that ground will charge it with costs 
of suit. 

It is urged that, since ail the offîcers of the corporation are made 
compétent witnesses for either party by the fédéral statutes, there 
is no longer any reason for allowing a bill of discorery against a 
corporation, and that, the reason failing, the rule has failed. But 
whatever force this suggestion might be entitled to where a dis- 
covery is sought from a natural person, it has none in such a case 
as the présent, for the corporation cannot be sworn and examined 
as a witness ; and it is apparent that in many cases a discovery by 
a corporation may be important to attain the ends of justice. In 
the présent case the corporation is alleged to be possessed of facts 
essential to the défense, which the défendants do not possess, and 
cannot acquire, except by obtaining a discovery through the an- 
swer of the corporation. The examination of its oflQcers as wit- 
nesses can in no erent be the exact équivalent of a discorery by 
the corporation itself, through an answer made under its corporate 
seal. The cross bill asks that the corporation may be required to 
answer under oath, but this it cannot be required to do. I am of 
opinion, however, that it is compétent for the court to require it 
to make answer under its corporate seal. The only order whiçh 
I will now make is to overrule the motion to strike the cross bill 
from the files, at complainant's costs. 



B. BEMENT & SONS v. LA DOW. 

(Circuit Court, N. D. New York. March 4, 1895.) 

No. 6,036. 

OONTRAOTS — FbAUDULEKT REPRESENTATIONS — EXTENT OF PATKNT RigHTS. 

B. & Sons and L. entered into a contract, by whlch B. & Sons took a 
license under L.'s patents, existing and to be thereafter granted, for har- 
rows llke a sample fumished, and agreed to manufacture certain, nùmbers 
of harrows In each year, and to pay L. certain royalties thereon. After 
manufacturing the harrows and paying the royalties for some time, B. 
& Sons brought suit against L. to set aside the contract on the ground that 
it was obtained by fraiidulent représentations on L.'8 part to the effect 
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that his patents covered an entirely new field and Involved an entirely 
new prlnciple. In sueli suit It appeared that both parties, at the time tlm 
contraet was made, were famillar with patents and patent litigation, and 
especlally with harrows and the state of the art relating thereto, and were 
persons of unusual Intelligence; that the main point of différence between 
B. & Sons and L. was as to whether L. had represented himself to be 
the first to Introduce each of two valuable features in harrows, or to be 
the flrst to introduce them in combination, one statement belng false and 
the other true, and the falslty of the former, if made, beiug easUy ascer- 
tainable; that B. & Sons had been anxlous to make the contraet, had 
sought out 11., and, on seeing the harrow, had expressed their satisfaction, 
wlth it and thelr désire to obtaln a llcense; that B. & Sons had had full 
opportnnity to examine and test a sample harrow, and to investigate the 
state of the art, before concluding the contraet; and that, after the har- 
rows were placed on the market, they sold readily In large numbers, and 
B. & Sons repeatedly expressed their satisfaction wlth them, and were 
not molested by attempted Infrlngements. Held, that there was no évi- 
dence of fraudulent misrepresentations indncing the contraet. 
2. Samb— Ratotcation. 

It further appeared that. If L. had made fraudulent misrepresentationB, 
the fact must probably hâve been dlsclosed to B. & Sons within a few 
months after the making of the contraet, and certainly by circumstance» 
whlch occnrred about two years after the making thereof, but that, in- 
stead of reseindlng the contraet immediately, B. & Sons continued to 
manufacture the harrows, and to assert. In negotiations with a third party, 
the value of the contraet, and sold It to such third party for a large sum. 
It also appeared that. In an action by L. for royalties, B. & Sons had set 
up fraud as a défense, and, upon such défense being overruled, had ob- 
talned a reassignment of the contraet, and tendered the same back to 
L., but wlthout offering to return any of the profits made under the con- 
traet. HeW, that by continuing to treat the contraet as existing, after dis- 
covering the supposed fraud, and by retaining Its fruits, B. & Sons rati- 
fled such contraet. 

This was a suit by E. Bernent & Sons, a corporation, against 
Charles La Dow to set aside a contraet for fraud. The cause was 
heard on the pleadings and proofs. 

Henry J. Cookinham, for complainants. 
Alden Chester, for défendant. 

COXE, District Judge. On the 22d day of March, 1889, the par- 
ties to this action entered into an agreement, which, se far as its 
stipulations affect the issues in this cause, is as follows: 

"Agreement or License. 

"Know ail men by thèse présents: That whereas, 0. La Dow, of Albany, 
New York, Is the owner of a large number of patents on spring-tooth harrows, 
and Messrs. E. Bernent & Sons, of Lansing, Michigan, are desirous to obtain 
rights to manufacture at Lansing, Michigan, and sell throughout the foUow- 
ing territory, the harrow invented by said La Dow, which is represented by 
the sample furnished said E. Bernent & Sons by La Dow, and La Dow con- 
senting thereto, therefore this agreement witnesseth: * * * That said La 
Dow hereby grants license to said Bernent & Sons to build spring-tooth har- 
rows (like the sample furnished them by La Dow) at Lansing, Michigan, un- 
der La Dow's patent of March 11, 1884, for the territory of the United States, 
except the counties of Albany, Schoharle, Greene, Delaware, Schenectady, 
Renssélaer and Saratoga, In the state of New York, for and durlng the life 
of any patent now granted, or that may be granted said La Dow which re- 
lates to said harrow, upon the f ollowing terms and conditions, viz. : La Dow 
grants this license exclusive under said patent so far as embodied in said 
harrow, and also under patent to be applied for on said harrow, for the ter- 
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■ritory of the United States, excepting the terrltory herelnbefore reserved, 
and except that La Dow reserves the right to license to others witbln the 
territory herelnbefore granted said Bernent & Sons, rights to use his inven- 
tions of fastening teeth dlrectly between opposing parts of a harrow frame. 
without the use of a 'clip' when used in harrows, in which the frame bars do 
Eot stand edgewise vertically; and La Dow also reserves the right to use said 
Invention In said territory in such style harrows as the 'None Such,' now 
made by McSherry & Co., of Dayto», Ohîo, upon the conditions that the said 
Bernent & Sons will bulld the said harrows substantlally the same as the 
sample furnished them by La Dow, and in a substantial and workmanlilce 
manner and of good finish, painting the harrow frames red and the teeth 
black, that they will thoroughly advertlse and push the sale of said harrows 
In ail of said territory, and use their best endeavors to sell as many of them 
In each year as possible, and to pay the said La Dow, his représentatives or 
assigns, during the continuance of this agreement a royalty on each harrow 
made by them, as follows: Said Bernent & Sons agrée to pay royalty on 
not less than two thousand (2,000) of said harrows for the year 1889 at a 
royalty of fifty cents per harrow, payable one-half July 1, 1889, and one-half 
December 31, 1889. They also agrée to build and pay for not less than ten 
thousand (10,000) of said harrows for the year 1890 and to build and pay 
on not less than ten thousand (10,000) harrows in each year thereafter dur- 
ing the four years follqwing, viz. : The years 1891, 1892, 1893 and 1894, and 
to pay to said La Dovc or assigns a royalty of fifty cents on each harrow 
made In each of said flve years aforesaid. The royalty year to begin Jan- 
uary first In each year and the royalty to be pald as foUows: Twenty-five 
iundred ($2,500.00) dollars of the amounts specified shall be paid on July 
first, and the balance of twenty-five hundred ($2,500.00) dollars together with 
royalty on any excess of the number specified shall be paid on December 31st 
of each year beginning July 1, 1890, and ending December 31, 1894. * • * 
Said Bernent & Sons may brlng suits against infringers at their own expense. 
and for their own benefit, except that La Dow shall retain his equity of 
fifty cents per harrow against ail who infringe his patent, and said amount 
shall be paid La Dow as damages ont of any money collected by Bement & 
Sons from infringers. * * * In case said Bement & Sons do not fulfill the 
terms and conditions of this contraet, La Dow may déclare it void and the 
rights hereby conveyed shall thereupon revert to La Dow or his assigns. 
Said Bement & Sons hereby accept said terms, and agrée to faJthfully fulfill 
their part of the same, for and during the time named, and that the snmc 
shall be binding on their représentatives, successors or assigns. In wltness 
thereof, the parties bave hereunto set tlieir hands and soals this 22d day of 
March, A. D. 1889. Charles La Dow. 

"E. Bement & Sons, 

"By A. O. Bement, Président" 

On the 2d day of September, 1889, the parties entered iuto a 
second agreement by which La Dow extended the license to the 
counties excepted from the original agreement. The royalty for 
thèse counties was fixed at $1 per harrow on not less than 500 har- 
rows annually. 

Briefly stated, there was a contraet by which Bement & Sons 
took a license under La Dow's patents existing and to be thereafter 
granted for harrows, like the sample furnished, and agreed to man- 
ufacture not less than 2,000 harrows for the first year and not less 
than 10,500 for the flve succeeding years and to pay La Dow 50 
cents royalty for each harrow sold and a dollar royalty for harrows 
sold in the territory specified in the second agreement, The com- 
plainants seek to set aside thèse agreements and to recover |3,500 
paid thereunder by them to the défendant, on the ground that 
they were induced by fraudulent représentations made by La Dow 
and relied upon by them. Thèse représentations are alleged to 
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be in substance as follows: Before the exécution of tlie agree- 
ments La Dow stated to the complainants tliat he was well ac- 
quainted witli tlie state of the art relating to harrows; that his 
inventions inrolved an entirely new principle, viz. that of grasping 
the harrow teeth edgewise, and also a harrow frame of zigzag 
form; that his patents, applications and inventions were very val- 
uable and covered the two features referred to and the entire 
field; that he was the flrst to conceive of the idea of holding the 
teeth edgewise; that his inventions covered this fleld so completely 
that there would be no trouble or annoyance by other parties; that 
the complainants if they took the license would hâve this fleld en- 
tirely to themselves so far as the two features of clasping the teeth 
by the edges and the frame of zigzag form were concerned. 

The défenses are — First, that no fraudulent représentations were 
made; second, that complainants with full knowledge of ail the 
facts relating to the alleged fraudulent représentations ratifled 
and confirmed the agreements; third, that complainants hâve not 
offered to restore ail that they bave received under the agreements 
and are not entitled to relief until they do this — restitution is now 
impossible; and, fourth, that the judgment in the action at law, in 
which La Dow recovered in this court for royalties under the agree- 
ments, is res judicata upon the présent issues. 

The law applicable to controversies of this kind is clearly stated 
in Development Co. t. Silva, 125 U. S. 247, 8 Sup. Ct. 881. The 
suprême court said: 

"In order to establlsh a charge of this character the complainant must show 
by dear and décisive proof— Flrst, that the défendant has made a représen- 
tation in regard to a material fact; secondly, that such représentation is 
false; thirdly, that such représentation was not actually believed by the de- 
fendant, on reasonable grounds, to be true; fourthly, that it was made with 
intent that it sbould be acted on; flfthly, that it was acted on by the com- 
plainant to his damage; and, sixthly, that in so acting on it the complain- 
ant was ignorant of Its falslty, and reasonably believed it to be true. The 
flrst of the foregolng requisites excludes such statements as consist merely 
in an expression of an opinion or judgment honestly entertalned; and, again 
(excepting In peculiar cases), it excludes statements by the owner and vendor 
of property In respect to its value." 

It is thought that the third of thèse propositions should be quali- 
fled by the further statement that if the défendant conveys the 
impression that he has actual knowledge of the existence of the 
facts when he is conscious that he has no such knowledge, he is 
as responsible for the injury caused by such représentations, to one 
who believes and acts upon them, as if he had actual knowledge 
of their falsity. Iron Co. v. Bamford, 150 U. S. 665, 673, 14 Sup. Ot. 
219; Marsh v. Palker, 40 N. Y. 562. In Slaughters' Adm'r v. Ger- 
son, 13 Wall. 379, the suprême court said : 

"Where the means of knowledge are at hand and equally avallable to both 
parties, and the subject of purchase is alilie open to their inspection, if the 
purchaser does not avail himself of thèse means and opportunities, he will 
not be heard to say that he has been deceived by the vendor's misrepresenta- 
tions. If, having eyes, he wlU not see matters directly before them, where 
no concealment Is made or attempted, he wlU not be entitled to favorable 
considération when he complalns that lie has sufCered from his own voluntary 
blindnesa, and been misled by overconfldence in the statements of another." 
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Farnsworth v. Duffner, 142 U. S. 43, 12 Sup. Ot 164; Farrar v. 
Churchill, 135 U. S. 609, 10 Sup. Ct. 771. 

Mère expressions of opinion as to the value of propei;ty are not 
actionable; they are regarded as "trade talk" which every man of 
intelligence receives cum grano salis. Gordon v. Butler, 105 U. S. 
553; Mooney v. Miller, 102 Mass. 217. In Dillman v. NadIehofEer, 
119 ni. 567, 7 N. E. 88: 

"The défendant represented to plaiatiffs that said improvements were his 
own Invention, and that the patents issued thereon were genuine and valid, 
and that they did not conflict wlth or Infringe upon the patents or inventions 
of any one, and particularly those controlled by the Washbum & Moen Man- 
ufacturlng Company and J. L. Ellwood or their licensees." 

The court held that thèse were expressions of opinion merely not 
actionable in a court of equity in a suit for rescission. Eeeves v. 
Corning, 51 Fed. 774. Thèse principles are elementary and it is 
unnecessary to multiply authorities. 

The fraudulent représentations alleged in the bill and stated in 
the proof are numerous and complicated, but it will be seen at a 
glance that some of them are true, others, mère expressions of 
opinions, and others still, only répétitions of what had previously 
been stated. They may ail be fairly condensed into the statement 
that the défendant made the false représentation that his patents, 
applications and inventions covered an entirely new field and in- 
volved an entirely new principle, namely, that of grasping the 
teeth edgewise, and also a harrow frame of zigzag form. In other 
words, the défendant represented that he was the inventor of a 
zigzag harrow frame and the principle of clasping the teeth edge- 
wise. Was this statement made? Was it false? Did the défend 
ant know it to be false or did he make it in such terms as to pro- 
duce the belief in the complainants' minds that he had personal 
knowledge of its truth? Did the défendant make it with intent to 
deceive? Did the complainants believe it to be true and rely on 
it to their injury? 

In approaching the considération of thèse questions it is wise 
at the outset to hâve in mind some gênerai observations. Im- 
primis, this is not a controversy between a meek, innocent, ignorant 
and conflding party on the one side and a powerful, overreaching, 
shrewd and unscrupulous party on the other. It is not a dispute 
between the lamb and the wolf. Thèse parties are ail of them 
men of mature âge and more than ordinary intelligence. The com- 
plainants for many years had been engaged in the manufacture 
of agricultural implements; they had manufactured and sold spring- 
tooth harrows and they were familiar with patents and patent 
litigation. Three days before the first license was signed one of 
the complainants had received a patent as inventor of an improve- 
ment on spring-tooth harrows. In short, it would be difflcult to 
find parties better equipped in every way to take care of their 
own interests in a bargain. Again, the contracts were executory 
in character. They were to last from March, 1889, to January, 
1895. During the five years and more that the licenses had to 
run a false statement regarding the patents would certainly be 
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discovered. With the fleld full of rival manufacturer s and the 
records of the patent office open alike to ail, it ia hardly possible 
that flve years could hâve rolled away without the fraud being ex- 
posed. Détection was almost certain to follow. Is it likely that 
an intelligent man would malie false statements to procure the 
signature of another to an executory contract when, long before 
the beneflt could be reaped by him, his fraud would be discovered 
and his contract voided? It should alsô be borne in mind that no 
property is so uncertain as "patent rights" ; no property more spéc- 
ulative in character or held by a more precarious tenure. An 
applicant who goes into the patent office with claims expanded 
to correspond with his unbounded faith in the invention, may 
émerge therefrom with a shriveled parchment which protects only 
that which any ingenious infringer can évade. Even this may be 
taken from him by the courts. Indeed, it is only after a patentée 
has passed successfully the ordeal of judicial interprétation that he 
can speak with any real certainty as to the scope and character of 
his invention. Especially is this true of patents on spring-tooth 
harrows, which hâve for years been the subject of âerce and pro- 
lific litigation. Every one familiar with patents knows this and 
yet there is no class of people so apt to deal in hyperbole as pat- 
entées and those expert in patent matters. If the gentlemen 
whose vocation it is to express opinions as to the value of patents 
were held pecuniarily responsible for every ill-founded statement 
it is safe to infer that there would be a marked contraction either 
in the views or the incomes of a large number of mechanical ex- 
perts. 

The défendant is a proUflc inventer of harrows, and of agricul- 
tural implements generally. Although it is highly probable that 
he took an optimistic view of his invention and indulged in a large 
amount of "trade talk" the court cannot believe that he made any 
false statements willfully and with intent to injure the complain- 
ants. A careful study of the record leads to the conclusion that 
the complainants must hâve misunderstood the défendant, that 
every presumption is against his having made the false statements 
before alluded to and that there was an entire absence of motive 
for the perpétration of such a fraud. The défendant has given his 
version of the conversations with the complainants and when the 
two statements are placed side by side it will be seen how little 
they differ and how easily the complainants might hâve misunder- 
stood the défendant: 

Complainants' Version. Defendant's Version. 

"He said that his de vice covered two "I told him I was the inventer of a 

radical features in spring-tooth harrows, zigzag frame and spring tooth combined, 

one of which consisted of the plan of that I was also the inventer of holding 

holding the tooth by its edges tnstead of the curved spring tooth directly to its 

flatwise, and the other was the zigzag zigzag beams without the intervention of 

frame. That his inventions of holding clips, tooth seats or any other toggling 

the tooth by edges and of the zigzag device, and that whoever built that har- 

frame were absolutely new and novel row would not be.liable to suits for In- 

and could not be used by anybody else, fringement as were ail who were using 

in any form without infringing his pat- clips, curved seats, " etc. 
ent. " 
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It will be obserred that the main différence between tbe two 
etatements is that complainants testify that La Dow said he -was 
the flrst to make a zigzag frame and was also the flrst to make an 
edgewise clasp; while he testifles that he said he was the first to 
make a zigzag frame and an edgewise clasp in combinatioa; and 
yet one statement is false and the other true. If the défendant 
in speaking of the two features of his invention used the words 
"in combination" there was no fraud. That the complainants are 
mistaken in their version seems probable from the following addi- 
tional considérations : 

The license is barren of anything to corroborate the complain- 
ants' theory. It recites that it is a license to make and sell "the 
harrow invented by said La Dow, which is represented by the sam- 
ple furnished said E. Bement & Sons by La Dow." This was the 
samplé "Steel King" which complainants had full opportunity to 
examine, did examine, and about which there was never the slight- 
est concealment. Further on the license reserves to La Dow the 
right to give others the right "to use his invention of fastening 
teeth directly between opposing parts of a harrow frame without 
the use of a 'clip' when used in harrows in which the frame bars 
do not stand edgewise vertically." About the time of the iirst 
license both parties published circulars setting forth the peculiar 
excellences of thé "Steel King" and neither states what the com- 
plainants now assert; on the contrary, the invention is described 
in conformity with the présent contention of the défendant as fol- 
lows: 

"Thls harrow bas no 'clips,' 'curved seats,' 'tooth fasteners,' nor 'trap' of 
any klnd, but Is a thoroughly practical, common-sense, every-day and every- 
year harrow, havlng its teeth attached directly between opposing sides of 
the frame and held In any desired position by the ribs of the channel steel 
frame. and having more adjustments, and those more easlly made, than any 
other harrow in the world. The feature of attaching the tooth to the frame 
without a clip is of the greatest importance. This can readily be seen to be 
a bed-roek prlnciple in harrows, which no amount of ingenuity on the part 
of other harrow inventors can évade, as the principle must necessarily apply 
to any manner of fastening the tooth which does not use a clip. The im- 
portance of gettlng rid of ail toggllng and clips is a self-evident fact." 

Is it not reasonable to believe that if the complainants had sup- 
posed that they controlled broadly the principle of holding harrow 
teeth edgewise and also the zigzag frame as separate inventions. 
they would hâve made some allusion to it in thèse circulars? It is 
a matter of common knowledge that owners of patents do not 
usually understate their inventions, or establish their own réputa- 
tion for diffldence and modesty, in their "circulars to the trade." 
The court does not overlook the fact that in a circular put out by 
complainants some months later — in January, 1890— a statement 
is made regarding La Dow's right to the broad principle of holding 
the teeth edgewise which conflicts with, and, to some extent, im- 
pairs the force of the presumption based upon the earlier circulars. 
But it taxes human credulity too far to believe that La Dow could 
hâve laid claim to a principle, which, when broadly considered, 
was one of the oldest and best known in the harrow art 
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It should also be remembered that tbe complainants sought out the 
défendant; that the "Steel King" was only shown them after numer- 
ous other harrows had been examined and that from the moment 
it was seen by complainants' président he expressed his entire sat- 
isfaction with it and appears to hâve been eager and anxious to 
conclude an arrangement. It is very clear that before La Dow 
went to Lansing the bargain had been practically consummated 
with the single proviso that the harrow frame shown at Albany 
was to be expressed to Lansing and was to please ail of the com- 
plainants when receiyed. It had already pleased one of them. 
They were earnestly désirons to procure the right to make and sell 
the "Steel King" without a day's delay. It was not necessary 
to cajole them into a bargain as to the wisdom of which they were 
in doubt. It needed no false statements to induce them to take a 
license. Had there been any wavering or reluctance on their part 
there would be more plausibility in their présent contention. 

It remains to be considered whether the défendant made any false 
statement with intent that it should be acted on by the complain- 
ants and whether they did act on it to their damage, believing it 
to be true. The following propositions must be conceded: First. 
The complainants could not hâve relied upon any patent granted 
to La. Dow subséquent to March 11, 1884, and prior to March 22, 
1889, for it would hâve been stated in the contract. Second. They 
could not hâve supposed that the patents of March 11, 1884, covered 
the "Steel King" in ail its détails, because they were expressly in- 
formed by La Dow that the "Steel King" was a new invention which 
had been kept secret, they being the first manufacturers who had 
seen it, and that it was to be secured by patents subsequently 
granted. Third. The complainants had every possible opportunity 
to examine and test the sample harrow before making the flrst 
contmct. The defendant's volume of patents containing a vast 
number of patents for harrows, including his own, was shown to 
and left with the complainants, certainly before the second con- 
tract was executed, and they might hâve examined the entire art 
as there set out had they seen flt. Fourth. The patents subse- 
(ïuently granted to La Dow fully covered the "Steel King." Thèse 
patents must be assumed to be valid in this controversy and it 
cannot be successfully denied that the complainants were fully pro- 
tected in the manufacture and sale of the "Steel King." No one 
else had attempted to make it. No one had sued the complainants 
for infringement. 

How, then, can an intent to defraud be imputed to the défendant; 
how can it be said that the complainants relied upon false repré- 
sentations or that they suffered in jury by so doing? As before 
stated, what they ardently wanted to secure was the right to make 
and sell the "Steel King." They secured that right. They made 
the harrow without molestation. Their success, considering that 
it was an entirely new tool, was phénoménal. The flrst year they 
made 875 harrows, the second year 4,435, the third year 5,617, and, 
during the first four months of 1892, prior to the commencement 
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of this suit, 3,341, or over 10,000 for 1892, if the same proportion 
continued for the remainder of the year. It was asserted at the 
argument and not denied that up to that time a harrow substan- 
tially the same in ail respects had been made by the complainants. 
It is not easy to perceive what more could hâve been done eren 
though défendant had been the inventor of the zigzag frame and 
also of the edgewise clasp and had told the complainants of it be- 
fore they made the contract. There were no complaints at any 
time until after litigation began that the harrow was not meet- 
ing ail the complainants' anticipations. It certainly was a suc- 
cess and almost jnstifled the superlative praise lavished upon it 
by complainants. In June, 1889, they wrote: 

"It looks as though the only thing in the market beyond controversy is the 
'Steel King.' It is certainly the flnest looking tool we hâve ever seen." 

In May, 1890, over a year from the first contract, they wrote 
La Dow.: 

"We hâve not yet put ont a tool which has been recelved with such universal 
satisfaction as the 'Steel Klng.' There is no doubt at ail in our mlnds but 
that it wlU be the most unlversally used tool that has ever been put on the 
market. The two manners of putting in the teeth seem to make it ail that 
even the most critical farmer requires." 

Even after the complainants had been sued for royalties and were 
fully cognizant of ail the facts regarding La Dow's invention their 
président in June, 1891, argued at the meeting of the harrow Com- 
pany, "that he had demonstrated the selling qualifies of his har- 
rows and he believed that he had the beat harrow on the market." 

Thèse statements seem whoUy inconsistent with the theory of 
fraud. Indeed, the impression produced on the mind of the court, 
after an examination of the testimony and the numerous exhibits, 
is that the contracts, though unilatéral in some respects, and, per- 
haps, improvident, were nevertheless agreements, which, if carried 
eut in good faith by the complainants, would hâve brought large 
profits to both parties. The failure to do this is, it is thought, 
to be attributed to the complainants' connection with the National 
Harrow Company. After they had joined that combination and 
the licenses had ceased to be of spécial value they sought to relieve 
themselves of a burdensome obligation by interposing a claim which 
would never hâve been heard of but for the changed relations of 
the parties. 

Although the complainants' contention has been presented in 
a most able and persuasive argument the court is unable to accept 
the theory of fraud. Fraud cannot be inferred; it must be proved; 
and even though the court were in doubt it should hesitate long 
before striking down the character of one who has hitherto led an 
upright and blameless life. 

But there is another insuperable barrier in the complainants' 

path. With full knowledge of the facts they acquiesced in and rat- 

ified the contracts. It is a fundamental principle of equity that a 

party who seeks to avoid a contract on the ground of fraud must 

V. 66F.no. 3— 13 
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disafl3rm it at the earliest possible moment after the discovery of 
the fraud. He cannot thereafter act under the contract, accept its 
beneflts himself or deprive the other party of them and repudiate 
it when it suits his convenience. He cannot reap the advantages 
derived from the contract and also those derived from a répudia- 
tion of the contract He must elect whether he will treat the 
contract as void or valid. If he chooses the former he cannot tliere- 
after deal with the property as his own or receive any considéra- 
tion by virtue thereof. He must restore or oiïer to restore what- 
ever benefit he bas received. If he does not do so it will be pre- 
sumed that he is satisfied with the contract The contract must 
be treated as if it had never been made and the parties placed, as 
far as possible, in the position in which they were before it was 
executed. He who asks equity must do equity. It is not doing 
equity for a party to keep a contract so long as it is useful, retain 
everything of value received thereunder, and repudiate it only 
when nothing more can be made ont of it. He cannot denounce 
a fraud of which he is the beneûciary. A court of equity will not 
deliver its judgment into hands which are tainted with the gains 
of fraud. Eegarding this rule there can be no doubt. It is clearly 
stated by Judge Andrews in Schiffer v. Dietz, 83 N, Y. 300. On 
page 307 he says: "The plaintiff was entitled, on the discovery of 
the fraud, to demand a rescission of the sale and conveyance, and 
the restoration of the money and securities received by the défend- 
ant. But a party entitled to rescind a contract for fraud may de- 
prive himself of this remedy by acquiescence; or where the trans- 
action is a sale of property, by his dealing with the property as 
owner after the discovery of the fraud. A party claiming to re- 
scind a contract for fraud must act promptly on discovery of the 
fraud, and restore or offer to restore, to the other party what he has 
received under it. He cannot thereafter deal with the other party 
on the footing of an existing contract, or with the property acquired 
under it as his own." 

"When a party desires to rescind upon the ground of mistake or 
fraud, he must, upon the discovery of the facts, at once announce 
his purpose and adhère to it If he be silent, and continue to 
treat the property as his own, he will be held to hâve waived the 
objection, and will be conclusively bound by the contract, as if 
the mistake or fraud had not occurred. He is not permitted to 
play fast and lose. Delay and vacillation are fatal to the right 
which had before subsisted. * * * A court of equity is always 
reluctant to rescind, unless the parties can be put back in statu 
quo. If this cannot be done it will give such relief only where 
the clearest and strongest equity imperativelv demands it." Grymes 
V. Sanders, 93 U. S. 55, 62. 

"The gênerai principle is, that he who seeks equity must do equity ; 
that the party against whom relief is sought shall be remitted to tiie 
position he occupied before the transaction complained of. The 
court proceeds on the principle, that, as the transaction ought never 
to hâve taken place, the parties are to be placed as far as possible 
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in the situation in wMcli tliej would hâve stood if there had nerer 
been any such transaction." Neblett v. Macfarland, 92 U. S. 101. 

As soon as the party defrauded discovers the fraud he must act: 
that is, as soon as he has knowledge of the material facts which 
show the actual perpétration of the fraud. He cannot excuse hi& 
inaction by asserting that he did not know ail of the évidence which 
tends to prove the main fact Bach v. Tuch, 126 N. Y, 53, 26 N. 
E. 1019. 

Prof. Pomeroy states the ru.le as follows: 

"AU thèse considérations as to the nature of mlsrepresentations require 
great punctnality and promptness of action by the decelved party upon his 
discovery of the fraud. The person who has been mlsled is required, as soon 
as he learns the truth, with ail reasonable diligence to disafflrm the contract, 
or abandon the transaction, and give the other party an opportunity of re- 
scinding it, and of restoring both of them to thelr original position. He is 
not allowed to go on and dérive ail possible beneflts from the transaction, 
and then claim to be relieved from his own obligations by a rescission or a 
refusai to perform on his own part If after discovering the untruth of the 
représentations he conducts himself with référence to the transaction as 
though it were still subsisting and binding, he thcreby waives ail benefit of 
and relief from mlsrepresentations." Pom. Eq. Jur. § 897. 

Judge Story says: 

"In cases of alleged fraud in the sale of property, where the vendes seeks 
to défend against the securities, at law, or bave them set aside by a court 
of equity, on the ground of fraud, it is incumbent upon him to interpose the 
objection at the earliest possible moment; and if, after he discovers the 
existence of the facts, which are claimed to constitute fraud, he continues to 
act under the contract, except for the mère purpose of preserving the prop- 
erty for the party ultimately entitled he will be held to hâve afflrmed the con- 
tract, with full knowledge of ail the facts." Story, Eq. Jur. § 1551. 

In a case .quite similar to the case at bar involving the question 
of frandulent représentations upon the sale of patents the suprême 
court of minois held that "it is not sufficient to <allege that the 
patents are infringements upon others, and worthless, without 
showing that the complainants hâve ceased to use the patents or 
their right to use them has been questioned." Dillman v. Nadle- 
hoffer, supra. Delay will defeat the right to relief if the fraud 
was known to the party alleged to be defrauded or ought to hâve 
been known by the exercise of ordinary diligence. After knowl- 
edge of the facts which will enable him to take effectuai action 
he must disafflrm the contract with reasonable promptness. He 
cannot willfuUy shut his eyes and ears to what he might hâve 
known and ought to hâve known. If, after knowledge which would 
enable him to disaffîrm, he deals with the property as his own, 
accepts advantages for himself and deprives the other party of the 
advantages of ownership he cannot afterwards rescind. The élec- 
tion to rescind or not to rescind, once made, is final and conclusive. 
Mining Co. v. Watrous, 9 0. C. A. 415, 61 Fed. 163, 186; Scheftel v. 
Hays, 7 C. C. A. 308, 58 Fed. 457; Pence v. Langdon, 99 U. S. 578; 
Eugan V. Sabin, 3 C. C. A. 578, 53 Fed. 415; Johnston v. Mining Co., 
148 U. S. 360, 370, 13 Sup. Ct. 585. 

Apply the rule to the case at bar. As soon as complainants 
knew that the contracts had been obtained by fraudulent repre- 
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sentations it was their duty promptly to rescind and return, or 
offer to return, the contracta and aJl benefits receired thereunder. 
Assuming, for the moment, tbat fraudulent représentations were 
made, when did the complainants learn of their falsity? The Hench 
and Dromgold harrow, upon which they chiefly rely to prove the 
fraud, was know to them in September, 1889. They also knew that 
Hench and Dromgold claimed to hâve a patent covering their 
harrow. This was but six months after the flrst contract and less 
than a month after the second. If the complainants had taken the 
least pains to follow up this information they would hâve learned 
ail the important facts. Instead of doing so they wrote to the 
défendant and were informed by him that the Hench and Dromgold 
patent was "very weali." They say they relied upon the defend- 
ant's assurances. At this time the contract could hâve been re- 
scinded without serions loss to the défendant and it may well be 
doubted whether the complainants, with this positive infoiination 
before them, were justified in closing their eyes and resting in 
child-like confidence upon the statements of the one man in ail the 
world who would be least likely to give them the desired knowledge. 
As was said in Scheftel v. Hays, 7 C. 0. A. 308, 58 Ped. 457: 

"The victim of a frauû, who has recelved notice enough to excite his atten- 
tion and put him on his guard, cannot évade the duty of speedy and dili- 
gent Inquiry by merely calling on the chlef perpetrator, whose interest It is 
to eonceal the facts, to reiterate or prove his false statements. * * * A 
diligent inquiry Is an honest Inquiry, — one reasonably calculated to discover, 
not to eonceal the facts,--and an inquiry of the perpetrator of the fraud alone 
is one plalnly calculated to eonceal them." 

From the autumn of 1889 until the winter of 1890 additional 
information came to the complainants from time to time which, 
upon their theory, was well calculated to put them lipon inquiry. 
If, however, they still slumbered the letter of December 23, 1890, 
from the counsel for the National Harrow Company, must hâve 
been a rude âwakening, for they were then informed, in brief, that 
defendant's patents were valueless. But assume that even this 
blunt déclaration did not require the complainants to bestir them- 
selves it certainly cannot be said that there was any excuse for 
inaction after June 18, 1891, for they admit that they then knew 
the substance of ail the accusations against the La Dow patents. 
This was two years and three months from the date of the ûrst 
contract, but it had yet three and a half years to run. At that time 
there was a meeting of the National Harrow Company for the pur- 
pose of apportioning its stock among the varions members. A 
flerce attack was made upon thèse patents and substantially every 
argument was made against them that is now advaneed. La Dow 
had commenced a suit against the complainants for royalties, the 
relations between them were strained and every considération called 
upon the complainants if they Intended to rescind the contracts to 
act promptly. Instead of withdrawing the contracts from arbitra- 
tion, repudiating them upon the spot and denouncing La Dow as 
the perpetrator of a fraud they insisted that the contracts were of 
great value and coveredthe most useful harrow in the market. 
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The arbitrators, apparently, took this view, for the complainants 
were awarded $29,200 for thèse contracts and an interest in three 
other patents, apparently of little value, two of them being re- 
issues, — one having expired. This amount was shortly afterwards 
increased to 145,200 and the La Dow licenses, held in escrow, were 
delivered to the harrow company. In July, 1891, the complainauts 
wrote to La Dow: 

"We hâve assumed full responslbility for our contracts with you, i. e., in 
order to préserve peace and harmony wltii the National Harrow Co. we finally 
assumed the contract with you and relieved the National Harrow Co. from 
their agreements. [To pay royalties.]" 

It might well be said, under the authorities cited, that hère was 
an end of any attempt to rescind the contracts. With full knowl- 
edge of the fraud the complainants sold the contracts to the har- 
row company. But this is not ail. On the 22d of October, 1891, 
tbe complainants served their answer in La Dow's suit for royal- 
ties. The défense was fraud, the allégations being substantially 
the same as those of the présent bill. It was not possible to return 
the licenses at that time for they were held by the harrow com- 
pany, but the answer contained no oiîer of restitution of any Idnd. 
The suit was tried in March, 1892, and a verdict directed for La Dow 
on the ground that Bernent & Sons could not avoid a contract on 
tbe ground of fraud which they had sold for a valuable considéra- 
tion to a third party who was still the owner. After this trial the 
complainants obtained a written instrument, signed by the prési- 
dent and secretary of the harrow company, reassigning the licenses 
to them. Thereafter, and before the commencement of this suit, 
in April, 1892, the complainants wrote the défendant a letter in 
which they offered to tender back the licenses "and ail rights there- 
under." This was the iirst and only tender. It was made three 
years after the date of the ârst license and ten months after the 
complainants, with admitted knowledge of the facts constituting the 
fraud, had ratifled the licenses by selling them. It was then too 
late. But the tender was insufficient for other reasons. The com- 
plainants had enjoyed the sole use of defendant's patents for three 
years, they had sold the licenses for a large sum, f29,200 or 145,- 
200; they had kept on manufacturing the "Steel King" harrow in 
ever increasing numbers, even up to the commencement of this suit ; 
they had received annual dividends upon their stock in the harrow 
company; but they did not tender to the défendant dividends, or 
profits, or avails of the sale, or offer to indemnify him for the three 
years which the licenses had eut out of each of his patents. They 
kept ail the beneflts which they had received from the transac- 
tion and offered nothing in return. The advantages received from 
the défendant were, in any view, of great value, and thèse it was 
incumbent upon them to give up. They cannot satisfy the demanda 
of equity by retaining the substance and returning the shadow. 
The court does not overlook the attempt to show that the award of 
f 45,200 was, in part at least, for the good will transferred by com- 
plainants to the harrow company. The évidence, oral and writ- 
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ten, is, however, overwlielmingly against this contention. Althougli 
Bomething may bave been allowed for the other interests alleged 
to bave been préviously transferred, it is clear that the award was 
based principally upon the La Dow licenses and that under the 
terms of the arbitration the question of good will could not hâve 
been considered. The assignaient by the complainants to the har- 
row Company of June 17, 1891, covers, apparently, only the La Dow 
licenses and patents, and there is nothing to show that any argu- 
ment was made before the arbitrators based upon the other patents 
owned by the complainants. The amount received is, however, not 
material. Beyond question the complainants received something 
for the licenses in question and hâve kept it to the présent time. 
For the reason, then, that they hâve accepted and retained the bene- 
flts from the contracts and hâve failed to disaffirm them, after fuU 
knowledge of the facts, the complainants are not in a position to 
recover. It foUows that the Mil must be dismissed. 



LA DOW V. E. BBMENT & SONS. 

(Circuit Court, N. D. New York. March 4, 1895.) 

No. 6,054. 

EQtjrTT—CEOss Bill— Affirmative Rblieit. 

Upon the facts as disclosed In the suH of Bernent v. La Dow, 66 Fcd. 
185, held, that défendant was entltled, upon a cross bill praylng such re- 
lief, to hâve the lieense to complainant declared valid, and to an account- 
ing for the royalties. 

This was a cross suit by Charles La Dow, défendant in the suit 
of Bernent v. La Dow, 66 Fed. 185, against E. Bernent & Sons, a 
corporation, the complainant in that suit. 

Henry J. CooMnham, for complainant 
Alden Ohester, for défendant. 

COXE, District Judge. The défendant in the original suit has 
filed a cross bill in which he prays that the licenses in question 
may be declared valid and that the complainants in the original 
suit may be directed to account for and pay over the royalties due 
on such licenses. The court sees no reason why the prayer of the 
cross bill should not be granted, but as the subject was not dis- 
cussed at the argument any question arising on the cross bill may 
be reserved for décision until the settlement of the decree. 
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HAGGIN V. LEWIS et al. 
(Cli-cult Court, D. Montana, S. D. September 21, 1894.) 

1. CnictriT CouKT — Jurisdiction—Remo val— Fédéral Question. 

A cause cannot be removed from a state court to a circuit court of thé 
United States on the ground that a fédéral question la Involved, unless 
that appears by plalntiff's statement of his own clalm. 

2. Mining Ci-aims — Quieting Title— Fbdbkal Question. 

In a suit to quiet plalntiff's title to certain placer mlning grounds, for 
wtiich he haa a placer patent, the clalm of défendant to a portion of the 
premises by reason of a location made by hlm, after issue of the patent, 
on a veln of quartz known to exlst there before application for the placer 
patent, involves an interprétation of the fédéral statute which excludea 
known Iodes or velns of quartz from patents for placer mlning grounds. 

Suit by James B. Haggin against William T. Lewis and others. 

W. W. Dixon, M. Kirkpatrick, and Wm. Scallon, for plaintifF. 
Forbis & Forbis, Ella Knowles, and H. J. Haskell, for défendants. 

KNOWLES, District Judge. This is a cause commenced in the 
district court of the Second judicial district for the state of Montana. 
The action is one in equity, and has for its purpose the quieting of 
the title of the plaintiff in and to certain placer mining ground sit- 
uate in the county of Silver Bow, Mont. The cause was removed 
to this court from said district court on the pétition of several of the 
défendants on the ground that the détermination of the cause in- 
volved a i-uling upon a fédéral question! The plaintiff has flied his 
]notion to remand said cause on the ground that this court, as it 
appears from the record, has no jurisdiction of the cause. The péti- 
tion for removal set forth as the question involved in the dispute 
between plaintiff and défendants the construction of the statute 
of the United States excluding known Iodes or veins of quartz from 
patents for placer mining ground. While there are allégations in 
the pétition for removal which may be treated as légal conclusions, 
and hence not proper to be considered, still there is a statement of 
facts in the said pétition which, I think, shows that a construction 
of said statute would necessarily arise in the détermination of said 
suit. It is alleged : 

"That subséquent to the Issuance of the said patent this défendant made a 
location upon the said premises for quartz Iode purposes, and that he made a 
location on a veln there known to exist prior to the application for the placer 
patent under which the plaintiff claims, and that under and by virtue of such 
location this défendant now claims to be the owner of a portion of the prom- 
ises described in plaintifC's complaint; that the plaintiff disputes your peti- 
tioner's rlghts thereto, and dénies the valldity of your petitioner's location 
of a quartz Iode claim upon the said placer clalm." 

Plaintiff, in his complaint, allèges title in himself, and possession 
of his placer claim, which it appears from the pétition of défendants 
incliides his quartz location. I think, considering the facts stated, 
a fédéral question is presented. I do not see how it can be deter- 
mined without an interprétation of a fédéral statute. The founda- 
tion of défendants' right rests upon such a statute. Was the ground 
claimed by défendants excluded, by virtue of the provisions of a 
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fédéral statute, from tlie grant to plaintiff? This is tlie issue pre- 
sented. It is urged, howaver, that, as the complaint does not in any 
maiiner show that this fédéral question is presented, it does not ap- 
pcar that there is any such question at issue; that the complaint 
must, of itself, unaided by pétition for remoyal or answer, show 
that such a question will arise for détermination on the trial of the 
cause, and must there be decided, This view is undoubtedly main- 
îained in the case of Tennessee t. Union & Plantera' Bank, 152 U. 
H. 454, 14 Sup. et. 654. The syllabus of that case is as foUows : 

"Under Act Aug. 13, 1888, c. 806, the circuit court of the United States bas 
no jurisdictlon, either original or by vemoval from a state court, of a suit as 
)ne arising under the constitution laws or treaties of the United States, un- 
less that appeara by the plcintifC's statement of bis own claim." 

The Tiews expressed in the opinion fuUy support this yiew. In 
fact, in the opinion, the suprême court, speaking by Justice Gray, 
say oî one of the bills then before it: 

"In the thlrd bill no mention is made of the constitution or laws of the 
United States, or of any right claimed under eitlier; and no statement in 
the pétition for remoral or in the demurrer of the défendant corporation can 
^iupply that Tvant under the existing law of congress." 

There is nothing in the biU of complaint in this case that shows 
any right claimed under the constitution of the United States or 
under any fédéral law, hence I do not see how escape can be made 
in this case from the rule expressed in the said case by the suprême 
court. That I hâve not mistaken the rule expressed by the suprême 
court appears, I think, from the view expressed in the dissenting 
opinion of Justice Harlan to the décision above named, in which dis- 
senting opinion Justice Field concurred. In his opinion, Justice Har- 
lan says: 

"The opinion of the court proceeds upon the ground that, whlle a plaintiff. 
if his cause of action arises under the constitution or laws of the United 
States, or under some treaty with a foreign power, may Invoke the original 
.i urlsdietlon of a circuit court of the United States, a défendant is not en- 
titled, under the existing statutes, to remove from the state court lato the 
circuit court of the United States any suit against him in respect to which 
the original jurisdictlon of the fédéral court could not be involved by the 
plalntiû:, even when his défense goes to the whole cause of action set forth 
in the bill, déclaration, or complaint, and is grounded entirely upon the con- 
stitution of the United States, or upon an act of congress, or upon a treaty 
between the United States and a foreign power." 

For thèse reasons, it is ordered that the cause be, and the same is 
hereby, remanded to the state court from which it was transferred. 



ENTEEPRISE MIN. CO. v. RICO-ASPEN OONSOUIDATED MIN. CO. et aL 
(Circuit Court of Appeals, Eighth Circuit. February 23, 1895.) 

No. 390. 

l. Tunnel Mining Claims. 

From the time of the location and commencement of his tunnel, under 
section 4 of the act of May 10, 1872 (Eev. St. § 2323), the awner bas the 
inchoate right to the possession of every blind vein or iode within 3,000 
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feet from the face of such tunnel on the Une thereof that was not known 
to exist ■when the tunnel was located and commenced, contingent only 
upon the diligent prosecution of the -work on the tunnel and the subsé- 
quent discovery of the vein or Iode therein. 

2. Subséquent Discovery fkom Subpace. 

Xo discovery or location of such veins or Iodes from the surface subsé- 
quent to the location and commencement of the tunnel can deprive the 
ovener of the tunnel claim, who diligently prosecutes bis work therein, of 
thèse rights, 

3. Extest op Claim. 

Upon the discovery of such a vein In the tunnel, while the work upon 
it is being prosecuted with reasonable diligence, such owner Is entitled to 
the possession of such Iode or vein to the same estent along the Iode or 
vein as if discovered from the surface. He is entitled to the possession 
of any 1,500 feet in continuons length along such Iode or vein which in- 
cludes his point of discovery in the tunnel. The limitation of the extent 
of the right of the owner of a tunnel clalm to the veins discovered therein 
to 250 feet each vi^ay from the tunnel, Imposed by section 5 of the act 
passed by the Colorado législature In 1861 (Sess. Laws Colo. 1861, p. 166; 
Mills' Ann. St. § 3141), vras removed by the act of congress of May 10, 
1872 (17 Stat. 92, c. 152), and the act of the législature of Colorado of 
1874 (Sess. Laws Colo. pp. 185, 187, 190; Mills' Ann. St. § 3148). 

4. Adveusb Claim— Estoppbl. 

It is the duty of the owner ot the tunnel claim to présent and litigate 
his adverse claim to any such blind vein or Iode that has been discovered 
and is known to exist within the mining claim located from the surface, 
when the owners of the latter make application for their patent under sec- 
tions 6 and 7 of sald act (Rev. St §§ 2325, 2326) ; and if, in the absence 
of fraud or mistake, he fails to do so, his rights as against such claim- 
ants wIU be lost. When, however, the blmd Iode or vein is not known 
to exist, and has not been discovered -when the application for a patent 
Is made, and the claim of the locators from the surface lies parallel to 
the Une of the tunnel, thèse sections of the act hâve no application, be- 
cause it Is impossible, in such a case, to fairly litigate the contingent in- 
choate right o( the owner of the tunnel, and he will not be estopped by his 
fallure to présent an adverse claim. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The appellant, the Enterprise Mining Company, a corporation, is the owner 
of the Group tunnel, a tunnel mining claim, under section 4 of the "Act to 
promote the development of the mining resources of the United States," ot 
May 10, 1872 (17 Stat. 93, c. 132; Rev.. St. § 2323). It discovered a bliud vein 
in this tunnel, which was not known to exist when the tunnel site was 
located or when the excavation of the tunnel was commenced. This vein is 
called the Jumbo No. 2 vein, and it crosses one corner of the Testai Iode 
mining claim, which is based on a discovery from the surface subséquent to 
, the commencement of the tunnel, and is owned by the appellees the Rico- 
Aspen Consolidated Mining Company, a corporation, and its associâtes. Tlif 
controversy in this case is over ore in this Jumbo No. 2 vein, within the llmits 
of the Vestal claim. The appellees filed a bill to enjoin the Entei^prise Com- 
pany from removing it, and the Enterprise Company answered and filed a 
cross bill, praying for like relief against the Aspen Company. On the final 
hearing, the court below dismissed the cross bill, and entered a decree for 
the relief sought by the original bill. The appeal is from this decree. 

This decree was rendered on the theory that the Enterprise Company coulil 
not maintain its claim to the ore hère in question if the allégations of its 
pleadmgs were conceded to be true. The decree, therefore, has the efifect of 
a décision sustaining a demurrer to the pleadings of the appellant. Rieo- 
Aspen Consol. Min. Co. v. Enterprise Min. Co., 53 Fed. 321. It may be that, 
upon a subséquent trial of the issues of fact in this case, the court below or 
the jury to which it may remit thèse issties will flnd them otherwise than as 
we assume them to be in the décision of this case. It is not intended to de- 
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termine such issues hère. We must consider the case on the assumption that 
the allégations of tlie pleadings of the appellant are true. Upon ttils assump- 
tion tlie facts material to the décision of the questions presented by this record 
are thèse: 

The course of the tunnel is from northwest to southeast. The Vestal Iode 
claim lies neai-ly parallel to the liiie of the tunnel, but its nearest corner is 
more than 300 feet distant from the tunnel, and Is about 1,500 feet southeasl- 
erly of a Une drawn aeross the face of the tunnel at right angles to its course. 
The gênerai course of the Jumbo No. 2 vein is nearly at right angles to the 
Une of the tunnel, and, after it crosses the Vestal claim, it extends into th(» 
.lumbo Iode mlning claim, which is owned by the appellant. The relative loca- 
tion of the tunnel and Jumbo No. 2 Yeln and the Vestal and Jumbo Iode min- 
ing claims appears from the accompanying plat: 
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In July, 1887, the Une of the Group tunnel was duly located, and the work 
of excavation commenced. When It had been excavated 400 feet, and In 
Aprll, 1888, the Vestal Iode minlng clalm was first located. This clalm l8 
1,500 feet long and 300 feet wide. In Aprll, 1890, application was made by 
the owners of this claim for a patent, and It was entered at the land office 
June 30, 1890, and was patented Febniary 6, 1892. At the time of its entry 
at the land office, no discovery of the Jumbo No. 2 veln had been made, and 
the breast of the tunnel was 750 feet distant from the nearest portion of the 
Vestal clalm. No veln or Iode which extended in such a course as to cross 
the end Unes of the Vestal clalm could cross the line of the tunnel without 
a radical change of its course. The Jumbo No. 2 veln does not appear at 
the surface of the earth, and It was first dlscovered In the Jumbo Iode minlng 
clalm September 1, 1891, at a distance of at least 800 feet from the line of 
the tunnel. At the time of this discovery, the tunnel had been excavated 
about 1,500 feet. After this discovery, the excavation of the tunnel was 
pressed forward, In expectatlon of flnding this veln in It; and on June 15, 
1892, when the tunnel had been excavated 1,920 feet from Its portai, this veln 
was discovered therein. Immediately upon the discovery of the vein, the En- 
terprise Company caused the boundarles of the claim, 1,500 feet long and 300 
feet wide, to be marlied upon the surface of the earth, and caused a certlfl- 
cate of location to be duly recorded. In which It clalmed 54 feet along the 
vein to the northeasterly of the tunnel, and 1,446 feet southwesterly thereof. 
This claim Is called Jumbo No. 2 on the plat That portion of this vein 
withln the Umlts of the Vestal claim Is about 750 feet from the line of the 
tunnel. 

Charles H. Toll and Joël P. Vaile (Henry M. Teller, Edward 0. 
Wolcott, and Adair Wilson were with them on the brief), for appel- 
lant 

Charles J. Hughes, Jr., and C. S. Thomas (R. S. Morrison was with 
them on the brief), for appellees. 

Before CALDWTELL, SAJ^BOEN, and THAYEB, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Three questions are presented by this case: (1) Are the owners 
of a Talid tunnel mining claim, under section 4 of the act to pro- 
mote mining of May 10, 1872 (17 Stat 92, c. 152; Eev. St. § 2323), 
who hâve discoTered a blind Tein in their tunnel, and hâve duly locat- 
ed and claimed it, entitled, as against the owners of a Iode mining 
claim located from the surface after the location of the tunnel site, 
but before the discovery of the vein in the tunnel, to the possession 
of the vein or Iode thus discovered, when such vein was not known 
to exist prior to the location of the tunnel, but was first discovered 
in another Iode mining claim before its discovery in the tunnel? 

(2) Are the owners of a tunnel mining clalm estopped to maintain 
their right to a blind vein discovered in their tunnel after a junior 
Iode mining claim discovered from the surface is patented, because, 
at a time when such blind vein had not been discovered and was not 
known to exist, they permitted a patent to issue for such claim, 
which lay more than 300 feet distant from the line of their tunnel, 
and nearly parallel to it, without making any adverse claim, under 
section 6 of the act of May 10, 1872 (now section 2325, Bev. St.)? 

(3) If the owners of a tunnel mining claim .are entitied to the pos- 
session of any portion of such a vein, to what extent are they enti- 
tled to it? 
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The answers to thèse questions dépend chiefly, if not altogether, 
upon section 4 of the act of May 10, 1872 (now section 2323, Rev. 
St), which reads as follows: 

■'Where a tunnel is run for the development of a vein or Iode, or for the 
discovery of mines, the owners of such tunnel shall hâve the rlght of posses- 
sion of ail veins or Iodes within three thousand feet from the face of such 
tunnel on the Une thereof, not previously known to exist, discovered in such 
tunnel, to the same extent as if discovered from the surface; and locations 
on the line of such tunnel of veins or Iodes not appearing on the surface, 
made by other parties after the commencement of the tunnel, and while tho 
same is being prosecuted with reasonable diligence, shall be Invalid; but 
failure to prosecute the work on the tunnel for six months shall be considered 
as an abandonment of the rlght to ail undiscovered veins on the line of such 
tunnel." 

The striking characteristic of this section of the act is that it 
gives the right to the possession of certain veins or Iodes to the 
diligent owner of a tunnel before his discovery or location of any 
Iode or vein whatever, contingent only upon his subséquent discov- 
ery of such veins in his tunnel. Veins or Iodes discovered on the 
surface or exposed by shafts from the surface must be found before 
any right to them vests (Act May 10, 1872, §§ 2, 5; Kev. St. §§ 2320, 
2324); but this section déclares that the owners of a tunnel, by 
simply locating and diligently prosecuting it, vithout the discovery 
of any vein or Iode whatever, "shall hâve ilie right of possession of 
ail veins or Iodes within three thousand feet from the face of such 
tunnel on the line thereof, not previously known to exist, discovered 
in such tunnel, to the same extent as if discovered from the surface." 

It is contended that the clause "to the same extent as if discov- 
ered from the surface" means that, upon a discovery in the tunnel, 
the extent of the benefit conferred is to be measured by the other 
provisions of the law conceming surface locations. But this section 
itself demolishes this contention. The right to the possession of a 
vein discovered from the surface would not antedate the discovery, 
but this section unquestionably gives such inchoate right to the 
owner of a tunnel before the discovery of any vein or Iode. Again, 
a prior surface location of such a vein on the line of the tunnel 
after the commencement thereof would not be invalid against a 
discovery from the surface, but this statute déclares that such loca- 
tions shall be invalid as against the rights of the owner of the tun- 
nel who subsequently discovers the vein therein. This section of 
the statute, then, and not the provisions of the law relative to sur- 
face locations, must be taken to be the measure of the right and 
title to a vein which the owner of a tunnel acquires by its discov- 
ery, and it certainly gives tim a far greater and more valuable 
right than is granted to a prospector upon the surface. The clause 
"to the same extent as if discovered from the surface" is evidently 
used in its natural, customary sensé, and it measures the extent, the 
distance along the Iode or vein, to which the right of possession 
given bv the statute extends, and not the gênerai beneflts conferred 
by the discovery, Ellet y. Campbell (Colo. Sup.) 33 Pac. 521, 526. 

It is ai^ued that the owner of a tunnel acquires no right to a vein 
which he finds in his tunnel when such vein has been discovered 
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from the surface after the location and commencement of the tun- 
nel, and before the discovery of the vein therein, because in such 
a case the vein was "previously known to exist" when it was found 
in the tunnel, and hence was not discovered therein. But discov- 
eries from the surface are prerequisites to locations based thereon, 
and yet this statute makes such locations of veins on the Une of the 
tunnel made by other parties than its owners after its commence- 
ment void as against such owners. Thus, the statute itself déclares 
that the subséquent discovery and location shall not deprive the 
owners of the tunnel of their right to the possession of the veins 
guarantied to them by the statute if they afterwards find them in 
the tunnel ; much less can discovery without location hâve such an 
eflfect. From this provision of the statute and the context in which 
this clause appears, it is clear that the words "not previously known 
to exist" refer to the time of the location and commencement of the 
tunnel, and not to the respective times of the discoveries of the vari- 
ons veins in the tunnel. It is the right to the possession of veins 
not known to exist before the owners of the tunnel located and 
commenced to excavate it that is secured to them by this statute if 
they subsequently find them in their tunnel, and not the right to 
those only that were not known to exist when they reached them 
in the tunnel. 

Nor can the position that the appellant hère acquired no right 
to the vein in controversy, because its discovery in the tunnel was 
not upon unappropriated public land, be successfully maintained. 
This position resta entirely upon the claim that the place in the 
tunnel where the vein was discovered had been appropriated by 
the Hiawatha Iode mining claim. That claim extended diagonally 
across the line of the tunnel, and had been located from the surface 
after the commencement of the tunnel. It was then located on the 
line of the tunnel, and was invalid as against the owner of the tun- 
nel by the express terms of the section we are considering. No ap- 
propriation of the public land on the line of this tunnel that would 
deprive the owner of his right to discover and possess this vein 
could be effected by a discovery and location from the surface after 
the location and commencement of the tunnel, in the face of the 
express déclaration of this section that such a surface location shall 
be void. 

The argument in which counsel for appellees seem to hâve the 
most confidence, however, is that a gênerai view of the acts of con- 
gress relative to mining shows that the policy of the United States is 
to restrict the amount of the public lands that may be reserved or ac- 
quired for mining purposes to small tracts, often not exceeding 
1,500 feet in length and 600 feet or less in width, as in Iode claims 
located from the surface (Act May 10, 1872, § 2; Rev. St. § 2320); 
that, if the claim of the appellant that it is entitled to 1,500 feet 
in length of every vein or Iode it discovers in its tunnel is sustained, 
a tunnel owner may, by locating and lazily prosecuting a tunnel, 
practically reserve from development and monopolize a tract of 
land 3,000 feet long and 3,000 feet wide; and that such a réserva- 
tion wonld be against public policy, and cannot hâve been the in- 
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tention of congress in the enactment oî this section. It mnst be 
borne in mind, however, that it is only the righ.t to veins that strike 
the Une of the tunnel, and only snch of those veins as are discovered 
in the tunnel, that the owner gains anj inchoate right to the pos- 
session of, if this claim of the appellaut is sustained. Others may 
discover and hold ail veins within 1,500 feet of the Une of the tunnel 
that do not strike or cross its line, and ail that do strilie it that 
are not discovered in it. Nor can the owner of such a tunnel pré- 
serve his rights to undiscovered veins by lazy and perfunctory work. 
It is true that this section 4 provides that he shall be deemed to 
haye abandoned his rights to undiscovered veins if he fails to prose- 
cute the work on his tunnel for six months; but it also provides 
that he cannot préserve thèse rights against subséquent prospectors 
and locators unless he prosecutes the work upon his tunnel with 
reasonable diligence. There is a wide margin between the line of 
abandonment and that of reasonable diligence, and we bave no doulil 
that the courts will so apply the rule of diligence, under this section, 
that tbe prompt and energetic prosecutor of a tunnel will receive 
the just rewards the act of congressi guaranties to his diligence, 
while the slothful and négligent will not be permitted to deprive 
other prospectors of the rights or privilèges the act secures to them. 
There is no tenable middle ground under this section between a 
holding that the diligent owner of a tunnel is entitled to the posses- 
sion of ail the blind veins he discovers in his tunnel to the same ex- 
tent along the veins as if he had discovered them at the surface, and 
a holding that by the discoveries and locations of othergi, subséquent 
to the commencement of his tunnel, and before it reaches the veins 
at all^ he may be deprived of every portion of them, except, possibly, 
the small segments within the bore of the tunnel. The latter view 
seems to hâve been adopted in Tunnel, etc., Co. v. Pell, 4 Colo. 507, 
and perhaps in Mining Co. v. Brown, 19 Pac. 218, 7 Mont. 550 ; but if 
we were to consider hère the public policy of the nation, and to at- 
tempt to dérive from that a proper construction of this section of 
the act, we should be forced to a différent conclusion. We should 
be constrained to hold that such a construction of this section would 
not only be contrary to public policy, but would defeat the évident 
purpose of congress in the enactment of this law. It bas been the 
settled policy of the United States, from the passage of the first act 
of congress opening the minerai lands of the nation to exploration 
and occupation on July 26, 1866, to the présent time, to encourage 
the discovery and development of the minerai resources of the coun- 
try. The government has practically offered the minerai deposits 
in the public lands as a reward for their discovery and appropriation 
to private use. By the act of May 10, 1872, the prospector who dis- 
covers a minerai Iode or veiu on the surface or from the surface is 
given the right to 1,500 feet of the vein or Iode for a mère nominal 
considération. Such veins frequently appear on the surface of the 
earth. They are often known to exist before any labor is performed 
on them. The labor, expense, and risk of loss in the discovery and de- 
velopment of such veins from the surface are light, indeed, in compar- 
ison to those required upon a tunnel that is run to discover unknown 
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veins. The work of driving such a tunnel thousands of feet into the 
side of a mountain, for the purpose of discovering a vein or Iode that 
is not known to exist at ail, is an extremely hazardous and expensive 
imdertaking. Thls is common knowledge, and congress must be 
taken to hâve had this knowledge when they enacted thls law. They 
must hâve known that such a hazardous enterprise was not likely to 
be undertaken unless rewards commensurate with the risk and ex- 
pense were offered. In view of thèse facts, can it be successfuUy 
maintained that, while they secured to the discoverer at or from the 
surface 1,500 feet of his vein, they guarantied to those who drove 
a tunnel thousands of feet into the rocks of a mountain nothing but 
the segments of the veins they found within its bore? We think 
not. We are of the opinion that by section 4 of this act they intend- 
ed to and did guaranty to the owners of such a tunnel the possession 
of ail the veins they discovered therein to the same extent along 
the veins as if they had discovered them from the surface, and 
that this guaranty was in full accord with the settled policy of the 
govemment to suitably reward those who discover and develop the 
minerai resources of the nation. 

Moreover, it is not necessary to resort to public policy to find a 
proper construction for this section. It construes itself. A careful 
study of it compels the conclusion that inchoate rights to undis- 
covered veins were thereby guarantied to the diligent owners of 
tunnels contingent only upon their discovery therein. The last 
clause provides that failure to prosecute work upon the tunnel 
for six months shall be considered as an abandonment of the right 
to ail undiscovered veins on the line of the tunnel. How could 
such a right be abandoned if it did not exist? The second clause 
provides that locations by others on the line of the tunnel after the 
commencement thereof shall be invalid. Why should they be de- 
clared invalid unless to secure to the owners of the tunnel their 
rights to the veins thus discovered and located by others, until thèse 
owners of the tunnel could reach and discover them therein? And 
the first clause of the section déclares that: 

"The owners of such tunnel shall hâve the right of possession of ail veins 
or Iodes within three thousand feet from the face of such tunnel on the line 
thereof not previously known to exist, discovered in such tunnel, to the same 
«xtent as If discovered from the surface." 

The guaranty of that clause is plain and certain, and our con- 
clusion is that from the time of the location of a tunnel under sec- 
tion i of the act of May 10, 1872, its owner bas the inchoate right 
to the possession of every vein or Iode within 3,000 feet from the 
face of such tunnel on the line thereof that was not known to exist 
when the tunnel was located and its excavation was commenced, 
contingent only upon the diligent prosecution of the work on the 
tunnel and the subséquent discovery of the vein or Iode therein. 
Upon the discovery of such a vein in the tunnel while the work is 
being prosecuted with reasonable diligence, such owner is entitled 
to the possession of such Iode or vein to the same extent along the 
Iode or vein as if discovered' from the surface. No discovery or lo- 
cation of such veina or Iodes subséquent to the location and corn- 
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mencement of the tunnel can deprive the owner of the tunnel who 
diligently prosecutes hls work therein of thèse rights. Back v. 
Mining Co. (Idaho) 17 Pac, 83, 85; Mining Oo. v. Brown (Mont.) 28 
Pac. 732, 734. 

Was the inchoate right of the owners of this tunnel to the posses- 
sion of the then undiscovered Jumbo No. 2 vein lost by their failure 
to make a claim adverse to that of the owners of the Vestal Iode 
mining claim when the latter applied for their patent, in 1890? Sec- 
tions 6 and 7 of the act of May 10, 1872 (now sections 2325, 2326, 
ReT. St.), provide, in effect, that any one who has located a claim 
under that act may file an application for a patent to his claim, 
together with a plat and certain fleld notes, notices, and aiïidavits; 
that for 60 days the register of the land ofiSce shall publish and post 
a notice that such application has been made; and that, if no ad- 
verse daim has been filed at the expiration of said 60 days, it shall 
be assumed that the applicant is entitled to a patent, and that no 
adverse claim exists. If an adverse claim is properly flled, proceed- 
ings in the land office are stayed until the trial and décision by a 
court of compétent jurisdiction of the question, who is entitled to 
the right of possession of the claim? and the patent issues to the 
claimant who is adjudged to hâve that right. There is no doubt 
that the object of thèse provisions of the act of congress is to re- 
quire the conflicting claims of ail parties to be adjusted before the 
patent issues, so far as that can justly be doue at the time the appli- 
cation for the patent is made. The proceedings are judicial in their 
character, and bring ail parties who hâve known existing adverse 
claims into court. If such parties stand by, and, in the absence of 
fraud or mistake, permit the statutory time for flling adverse claims 
to run without presenting their claims, their rights, so far as they 
might then hâve been determined in such proceedings, are forever 
lost. Eurêka Consol. Min. Co. v. Richmond Min. Co., Fed. Cas. No. 
4,548, i Sawy. 302; Kannaugh v. Mining Co., 16 Colo. 341, 27 Pac. 
245. Thus, in Back v. Mining Co., 17 Pac. 83, the suprême court of 
Idaho held that the owner of a tunnel mining claim had the right 
to make an adverse claim against one who applied for a patent to a 
Iode mining claim which was located aeross the Une of the tunnel, 
and was based on a discovery made in a shaft sunk directlv over the 
line of the tunnel. In Ellet v. Campbell, 18 Colo. 510, 33 Pac. 521, 
after the owners of a tunnel had discovered a blind vein therein, 
and had located and claimed it, others discovered the same vein 
from the surface at a distance of some 200 feet from the line of the 
tunnel, located their claim on it, and applied for a patent for it, and 
the owners of the tunnel were permitted to flle their adverse claim 
and to litigate the right of possession. In Mining Co. v. Brown 
(Mont.) 28 Pac. 732, after the location and commencement of a tun- 
nel, one discovered a blind Iode from the surface, located a mining 
claim upon it which intersected and crossed the line of the tunnel, 
and then applied for a patent. The owner of the tunnel, who had 
not yet driven his tunnel through the ground covered by this junior 
claim, made an adverse claim under this act ; and upon his com- 
plaint the suprême court of Montana enjoined the applicant from 
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prosecuting his proceedings for a patent until the owner of the tun- 
nel could, in the use of reasonable diligence, drive his tunnel a suflfi- 
cient distance to demonstrate whether or not the Iode claim would 
be discovered therein. Cases of this character fall within the letter 
and the spirit of the provisions of this aet of congress. In each 
of thèse cases the blind vein was known to exist when the applica- 
tion for a patent was made; in each of them the vein had been dis- 
covered and located; and in each of them the claimant who had 
discovered it from the surface admitted that it crossed the line of 
the tunnel. As the vein, its strike, and the grounds of their adverse 
claims to it were knovm to each of the respective parties in each of 
thèse cases, there was no reason why their claims should not be 
adjudicated before the patent issued. 

But can thèse provisions for the présentation and adjudication of 
adverse claims hâve any just application to such an unknown, con- 
tingent claim as that which the owners of this tunnel had against 
the owners of the Vestal claim when the latter applied for their 
patent? The Vestal claim was not based on the discovery of the 
then unknown Jumbo No. 2 vein- It did not cross the line of the 
tunnd. It lay so nearly parallel to it that no vein that crossed the 
ends of that claim could strike the tunnel without a radical change 
of its course, and the presumptlon was that the strike of the vein 
that thèse claimants had discovered was lengthwise, and not cross- 
wise, of the claim they had located. The line of the tunnel was 
staked off on the surface of the earth, and the légal record of their 
claim to it had been made by its owners long before the owners of 
the Vestal made their discovery and location. The act of congress 
declared that the owners of this tunnel should hâve the right to ail 
the unknown veins they should discover in their tunnel. Thèse 
facts and thèse provisions of the law the owners of the Vestal claim 
knew, and they gave no notice of any claim to any vein guarantied 
to the owners of the tunnel by this law. Wby, then, should the 
latter be estopped to claim the veins that cross the Vestal location 
which they hâve since discovered because they did not adverse the 
claim of the owners of the Vestal, presumptively based on a paral- 
lel vein? On the other hand, when the application for the patent 
of the Vestal claim was made, and when the claim was entered 
for patent at the land office, the breast of the tunnel was many 
hundred feet distant from the point where the Jumbo No. 2 vein was 
flnally discovered in the tunnel. If the owners of the tunnel had 
then made their adverse claim to an undiscovered vein that might 
at some future time be discovered in the tunnel, and that might pass 
through the Vestal location, how could they hâve proved their "right 
to the possession" of any portion of the Vestal claim under section 
7 of the act of May 10, 1872 (now section 2326, Eev. St.)? They did 
not know, and no one knew, that any such vein passed through the 
Vestal location, or that any such vein would ever be discovered in 
the tunnel, or even that any such vein existed. The law does not 
require an impossibility of any man. It does not require him to 
know the unknown, or to demonstrate that which is incapable of 
pvoot; and we are of the opinion that the owners of this tunnel 
v.66F.no.3— 14 
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ought not to be and were not estopped from enforcing the rights 
guarantied to them by the act of congress, because they did not 
make and maintain their claim to tbose rights at a time when it 
was impossible for them to establish them, and when no one knew 
that they existed. In our opinion, sections 6 and 7 of the act of 
May 10, 1872, hâve no application to cases of this character, in 
which the existence of the adverse claim is unknown and incapable 
of fair adjudication until after the land is entered for patent; and 
we think the owners of the Vestal claim took their patent subject 
to the right of the owners of the tunnel to the possession of any 
unknown veins in that claim subsequently discovered in the tunnel, 
just as they took it subject to the right of the owner of an adjoin- 
ing mining claim, who never made any adverse claim to their loca- 
tion, to foUow on its dip through their patented territory any vein 
which has its apex in his claim, and just as they took it subject 
to the right of a junior locator of a cross vein, who has made no 
adverse claim, to remove from the territory covered by their patent 
the ore In that vein not within the space of intersection. Mining 
Co. V. Campbell, 135 U. S. 286, 301, 10 Sup. Ct. 765; Hall v. Mining 
Co., Morr. Min. E. (3d Ed.) p. 282; Branagan v. Dulaney, 8 Colo. 408, 
412, 8 Pac. 669; Lee v. Stahl, 9 Colo. 208, 210, 11 Pac. 77; Morgen- 
son V. Milling Co., 11 Colo. 176, 179, 17 Pac. 513. 

The next question for considération is, to what extent are the 
owners of a tunnel entitled to a blind vein discovered therein? The 
appellant claims the possession of the vein in dispute for a distance 
of 1,500 feet, and has duly located and claimed this 1,500 feet so 
that 54 feet of its claim lie northeasterly of the Une of the tunnel, 
and 1,446 feet southwesterly of it. In 1861, before congress had 
enacted any law establishing and defining the rights of tliose who 
discovered minerai deposits on the public lands, the législature of 
Colorado passed an act which provided that any person or persons 
engaged in working a tunnel under the provisions of that act should 
be entitled to 250 feet each wav from said tunnel on each Iode 
discovered (Sess. Laws Colo. 186i, p. 166; Mills' Ann. St. § 3141); 
and the court below held that this statute limited the extent of the 
right of the Enterprise Company to the possession of this vein, 
and upon that ground entered the decree against the appellant. 
But the second section of the act of May 10, 1872, provides that a 
mining claim located after that date "may equal, but shall not ex- 
ceed, one thousand flve hundred feet in length along the vein or 
Iode." In 1874 the législature of Colorado passed "An act con- 
cerning mines." Section 1 of that act reads: "The length of any 
Iode claim hereafter located may equal but not exceed flfteen hun- 
dred (1,500) feet along the vein." Section 7 provides that any open 
eut, cross eut, or tunnel which shall eut a Iode at the depth of 
10 feet below the surface shall hold such Iode as if a discovery 
shaf t were sunk thereon. And section 18 reads : "Ail acts or parts 
of acts in conflict with this act are hereby repealed." Sess. Laws 
Colo. 1874, pp. 185, 187, 190; Mills' Ann. St §§ 3148, 3154. If the 
act of 1861 limited the length of a Iode claim to 250 feet on each side 
of the tunnel, it was clearly repealed by this act of 1874; and the 
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appellant was entitled under the laws of Colorado, as well as under 
the act of congress, to the possession of the vein in question to the 
estent of 1,500 feet in length. Ellet v. Campbell (Colo. Sup.) 33 
Pac. 523, 528. 

It is urged that, if the owner of the tunnel is entitled to the pos- 
session of the minerai to the extent of 1,500 feet along the vein 
or Iode, he is nerertheless restricted to 750 feet on one side and 
the like amount on the other side of his tunnel. This contention 
finds no support in the laws. Section 4 of the act of May 10, 1872, 
as we hâve held, entitles him to the possession of the vein to the 
same extent along the vein or Iode as if he had discovered it from 
the surfacç. If he had discovered it from the surface, he could 
hâve located his claim upon and could hâve held (if he had the 
superior title, as the appellant has hère) any 1,500 feet along the 
vein that included his discovery shaft. It foUows that the appel- 
lant had the right to any 1,500 feet of this vein that included its 
point of discovery in the tunnel, and that its location and claim 
of possession of 54 feét of the vein northeasterly and 1,446 feet 
southwesterly of this point of discovery must be sustained. 

Finally, counsel for appellees insist that the appellant is estopped 
to claim any of the ore within the boundaries of the Vestal claim 
because on March 3, 1890, some of the appellees agreed with the 
then owners of the Hiawatha Iode mining claim that neither they 
nor their heirs or assigns would ever make any claim to any ore 
within the Hiawatha location. But there was no covenant in this 
agreement by any of the parties to it that they would not daim the 
ore within the Vestal location, and this contract is utterly immate- 
rial to the présent issue. They also claim that a like estoppel arises 
from a certain contract dated July 23, 1890, between certain par- 
ties who claim to be the owners of certain Iode mining claims, 
inclùding, among others, the Vestal claim; but none of the par- 
ties to this second contract ever had any interest in the Group 
tunnel or in the Jumbo No. 2 claim upon which the rights of the 
appellant rest, nor were either of thèse claims mentioned in the 
contract. Counsel say in their brief that the Swickhimers, who 
were parties to this contract, were the principal grantors of the 
appellant, and that the contract runs with the land, and in that 
way estops the appellant; but they hâve failed to call our atten- 
tion to any évidence that thèse Swickhimers were the grantors of 
the appellant, and, after a patient search through this voluminous 
record, we are unable to flnd any such évidence. From this rec- 
ord thèse contracta do not appear to affect the rights of the ap- 
pellant in any way, and they do not seem to Lave been considered 
in the court below. 

The resuit is that this case must be reversed, and remanded to 
the court below, for further proceedings not inconsistent with the 
views expressed in this opinion; and it is so ordered. 
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DEL MONTE MINING & MILLING CO. v. NEW YORK & L. 0. MIN. 00. 

(Circuit Court, D. Colorado. Mardi 13, 1895.) 
No. 3,127. 

1, Mines and Mining — Right to Follow Dip— Ovbrlapping Locations. 

A controversy arising from overlapplng locations, after being carried on 
both before the land office and the courts, was compromised by allowing 
one of the locations to patent most of the disputed land. A company was 
then organized, representing both parties to the dispute, and the land was 
conveyed to it. Held, that this company could not refer its tltle to either or 
both of the contending locations, at its élection, so as to give It tlie right 
to foUow the dip within the end lines of either location at will, but, on the 
contrary, it must dérive its rights In this respect solely from the location 
under whioh the patent was obtained. 

3. Samb — Vein Passing through Bidb Line. 

The fact that the apex of a vein, on its strike, passes through one end 
Une and one side Une of the location, does not cause both of thèse lines to 
be regarded as end lines, so as to destroy the parallelism, without which 
there is no right to foUow the dip laterally beyond the boundaries of the 
clalm. On the contrary, the owner of such a claim will hâve a right to 
follow the dip, within lils own original end Unes, so far as he holds the 
outcrop within his location. 

This was a bill by the Del Monte Mining & Milling Company to 
enjoin the New York & Last Chance Mining Company from working 
within complainant's claim. 

Thomas, Hartzell, Bryant & Lee and H. G. Lunt, for complainant. 
Wolcott & Vaile, for respondent 

HALLETT, District Judge. Complainant seeks to enjoin work on 
a mine called "Del Monte," situate in Sunnyside mining district, 
Minerai county. The mine is on Bachelor Mountain, near the crest 
thereof, and the location follows the gênerai course of the crest 
from north to south. Bespondent's property is adjacent, and some- 
what below complainant's claim on the side of th» mountain. The 
relative position of the claims is shown in the accompanying dia- 
gram much better than can be explained otherwise. 

The diagram shows also the apex of the vein as claimed by 
respondent. But it should be observed that this marks only the 
foot wall of the Iode, and the position of the hanging wall is the 
subject of much controversy in the suit. 

Bespondent's territory is within the lines marked "North Com- 
promise Line" and "South Compromise Line." Eespondent holds 
this territory under the New York and Last Chance locations, 
which are shown on the diagram. Each party holds by patent, 
and there is no dispute as to surface lines. Eespondent, claim- 
ing to bave the apex and outcrop of the Iode within its territory, 
asserts the right to follow the Iode on its dip beneath the surface 
of the Del Monte location. Complainant's position is that respond- 
ent has no extralateral right — First, because it has not the whole 
of the vein within its territory, the hanging wall being within the 
Del Monte territory. Upon this proposition the testimony is highly 
conflicting, and of a character to be submitted to a jury, with a 
view to ascertain the factj but it is not regarded as sufficient to 
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fstablish the fact. In the présent inquiry the outcrop of the Iode 
will be taken to be within respondent's territory, and on the line of 
the foot wall as shown on the diagram. 

The second point against respondent's daim of extralateral right 
is that the outcrop of the Iode does not follow the New York location 
f rom end to end, but passes out of the east side of the claim near the 
north end, as shown on the diagram. Respondent admits that the 
main Iode has this course and direction, but it also maintains that 
one fork of the Iode, leaving the main Iode at or near the point of 
divergence, continues through the north end of the claim and across 
the north end line, at or near the Pittsburgh shaft. The proof of 
this condition is no more satisfactory than that which relates to the 
width of the Iode. While there is some évidence as to the existence 
and extent of a branch or fork of the Iode at the northem end of the 

I 




claim, which may be proper for the considération of a jury, I am 
compelled to say that the fact is not established; so that, for the pur- 
pose of deciding the motion now under considération, we must take 
the line of outcrop to be as marked on the diagram, and extending 
from the south end line of the New York location to a point some 
280 feet south of the northeast corner, where it diverges into the 
Last Chance location. 

So understood, the question is whether respondent can follow 
the Iode on its dip outside its own territory, and within the lines 
of the Del Monte claim, extended down vertieally. Some years 
back, and before patents were obtained, thèse locations were 
held by différent owners, between whom a controversy arose as 
to the ownership of the territory common to both locations. Upon 
the application of the owners of one of the claims for patent, the 
-owners of the other claim made adverse claim in the land office, 
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pursuant to the act of congress governing such matters. There- 
upon the controversy was renewed in court, and was there pending 
for a considérable time without trial or judgment. The parties 
then came to an agreement by which the New York location was 
allowed to patent the greater part of the territory in dispute, as 
indicated on the diagram, and the New York & Last Chance Mining 
Company, respondent in this suit, was organized to represent the 
parties respectively, and the ground in dispute was conveyed to re- 
spondent in settlement of the controversy. A title so arising may, 
it is said, be referted to one or the other or both of the contending 
locations, and respondent may follow the end Unes of one or the 
other location in its élection. This, however, cannot be accepted. 
As respondent's territory was patented under the New Y''ork loca- 
tion, the Unes of that location must control ail questions of owner- 
ship. The controversy prior to patent is of no weight whatever as 
to any right arising under the patent for one claim or the other. 
If the strike of the Iode in the New York location kept its course 
from end' to end of the location, the right to follow the Iode outside 
the location would not be denied. As, however, it départs on its 
strikç from the location on the east side, and not from the north 
end, it is said that the claim bas no end Unes, or, at ail events, none 
that can be recognized as limiting the right to any part of the vein 
outside of the exterior Unes of the claim. This is asserted as a 
proposition of law deducible from several décisions of the suprême 
court that the Unes of a location crossed by the apex of a vein on its 
strike shall, as to such vein, be regarded as end Unes, whatever their 
position may be; and, if this proposition be accepted, the south end 
Une and east side Une, intersected by the outcrop of this Iode, are 
not parallel to each other, as demanded by section 2320 of the Re- 
vised Statutes. This, however, has not been the interprétation of 
the law in the suprême court, or in any court, so far as we are ad- 
vised. It is true that- in the Flagstatï Case, 98 U. S. 463, and re- 
cently in the Amy-Silversmith Case, 152 U. S. 223, 14 Sup. Ct. 510, 
the suprême court declared that the side Unes of a location shall 
be end Unes whenever the Iode, on its strike, crosses such Unes; 
but thèse décisions do not afflrm that ail Unes of a location crossed 
by a Iode on its strike shall be end Unes. The most that can be 
deduced from them is that opposite Unes, parallel to each other, 
when crossed by the Iode, shall be end lines. The case presented 
is not within the principle of thèse décisions. We hâve a Iode ex- 
tending on its strike on the gênerai course of the location, and 
within its side lines, a distance of 1,070 feet. It is conceded that 
the south end Une of the location isi well placed, and ail parts of the 
l'ode covered by the location are within the end lines as fixed by 
the locator. The dilHculty arises from the circumstance that the 
location extends in a northerly direction about 280 feet beyond the 
point where the Iode diverges from the side Une. No reason is 
perceived for saying that this mistake in the length of the location 
should defeat the right to follow the vein on its dip outside the 
location. It is said that we cannot make a new end Une at the 
point of divergence or elsewhere, because the court cannot make 
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a new location, or in any way cliange that made by the parties. 
Iron Silver Min. Co. v. Elgin Mining & gmelting Co., 118 U. S. 196, 
6 Sup. et. 1177. This, however, is not necessary. We can keep 
within the end lines ftxed by tlie locator in respect to any extralat- 
eral right that may be recognized without drawing any line; and, 
if there be magie in the word "line," it will be better not to use it. 
In this instance, as in most controversies between adjacent own- 
ers, it is necessary to ascertain what part of the Iode is within the 
New York location, and this, according to the map, appears to be 
1,070 feet. At ail points on the dip of the Iode into the mountain 
westwardly we can ascertain the length of the Iode within the end 
Unes by measuring the same distance from the south end line pro- 
duced. In this proceeding there is no departure from the end lines 
of the New York location as flxed by the locator, and there is no 
new line of location drawn for any purpose whatever. We keep 
entirely within the end Unes of the location as required by the stat- 
ute, and the circunistance that we are somewhat short of the north 
end line does not in any way affect the principle to be followed in 
construing the statute. The same rule would be adopted if the 
Iode were physically shorter than the location. Let it be assumed 
that upon a Iode of the length of 1,000 feet (which is not an ex- 
traordinary occurrence) a location shall be made of the length of 
1,500 feet, extending 250 feet in each direction beyond the ends of 
the Iode. Would any one deny the right of the locator to foUow 
the Iode within his end lines, upon the ground that the Iode did 
not corne to either of such lines? I think not. The case is not 
différent when the Iode intersects one end Une and not the other, 
but keeps within the location for a considérable distance. In that 
case, as in the accepted case of a Iode traversing the location from 
end to end, the locator ought to be allowed to foUow his Iode into 
adjoining territory, so far as he may within his end lines, and so 
far as he holds the outcrop in his location. Upon this construction 
of the statute respondent is entitled to so much of the Iode upon 
its dip as lies between the south compromise line and the point of 
divergence of the apex of the vein from the New York location. 
This point, as nearly as can be determined at this time, is 1,070 feet 
from the southeast corner, or, proceeding in the other direction, 280 
feet from the northeast corner. FoUowing the course of the end 
Unes of the New York location in a westerly direction from this 
point, there is a considérable space, which widens in the westward 
course between the line last mentioned and the north compromise 
line. To this respondent is not entitled, as against complainant, 
the owner of the Del Monte claim. So much of the territory last 
mentioned as lies west of the east side line of the Del Monte loca- 
tion is subject to the prayer of the complainant's bill. The en- 
gineers will be able to state the boundaries in détail, and an order 
may be entered allowing the injunction as to that part. As to the 
territory south of that laat mentioned, the motion will be denied. 
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HUDSON et al. v. EANDOLPH, 
(Circuit Court of Appeals, Flfth Circuit November 27, 1894.) 

No. 210. 

1. Eqtjity — JuRiaciCTiON— Suit to Recoveh Possession of Land. 

Wtiile a suit in equity cannot be maintalned by ttie holder of a légal title 
to recover possession of land, ttiough coupled with a demand for an ac- 
counting as to rents and profits, or for the removal of clouds upon the title, 
yet, where the bill présents a case of fraud or mistake, or sets up a right 
to redeem from a mortgage, and it appears tliat the complainant bas not 
an adéquate and complète remedy at law, it may be maintained and pos- 
session of the land may be decreed, 

2. Equity Plbading — Plba. 

A plea to a bill in equity which States nothing but conclusions of law, 
and which goes to the whole bill, but is accompanied by an answer to the 
whole bill, is properly disregarded. 
S. Equity Phactioe — Amendmbkt of ANswEft. 

The grantlng of leave to aiùend an answer, after a master's report has 
been flled, and the cause heard on exceptions thereto, is wholly within the 
discrétion of the court. 

4. Recobd of Deeds — Whax Constitutbs— Texas Statuts. 

The statutes of Texas (Sayles' Clv. St. arts. 4299, 4334) provide that 
"every instrument * • * shâll be considered as recorded from tlie time 
It was deposlted for record. * * ♦ Every conveyance » * * aclino-wl- 
edged • • • according to law, and delivered • * * to be recorded, 
shall take effect • * • from the time when such instrument shall be so 
acknowledged * » * and delivered * * * to be recorded, and from 
that time only." Héld that, under thèse statutes, the flling of a deed or 
mortgage for record, and not the subséquent actuel recordins of the saine, 
constitutes the constructive notice to third persons contemplated by the 
statute; and that, accordingly, an error of the recording offlcer in copy- 
ing the description in a deed or mortgage does not nullify Its effect as 
notice. 

5, Principal and Agent — When Principal not Charsbable with Agent' s 

Knowledge. 

Where an agent and parties dealing with him hâve colluded for fraudu- 
lent purposes, the principal is not bound by uncommunicated knowledge 
of the agent. Investment Co. v. Ganzer, 11 C. G. A. 371, 63 Fed. 047, fol- 
lowed. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District of Texas. 

This was a suit by L. V, F. Randolph against C. P. Hudson and 
the Scottish-American Mortgage Company, Limited, for the recov- 
ery of land, an accounting, and other relief. The circuit court 
rendered a decree for the complainants. Défendants appeal. 

Lauch McLauran and W. B. Gano, for appellant. 
Grirault Farrar and W. S. SimMns. for appellees. 

Before FARDEE, Circuit Judge, and LOCKE, District Judge. 

FARDEE, Circuit Judge. The appellant C. P. Hudson assigns 
as error in the proceedings in the circuit court that the court over- 
ruled the demurrer to the complainant's bill, contending that, on 
the face of the bill, the court was without jurisdiction in equity 
to grant relief. If the bill is vicwed purely as one brought by 
the holder of the légal title to real estate against parties in pos- 
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session, to recover possession with rents and profits, and to re- 
move clouds from title, the assignment of error is well taken. It 
has been settled since Hipp v. Babin, 19 How. 271, that the holder 
of a légal title canr.ot maintâin an action to recover possession 
of the property, although coupled with a demand for an account- 
ing as to rents and profits. It is also settled that the holder of 
a légal title ont of possession cannot maintâin a suit in equity in 
the courts of the United States against one in possession, to re- 
cover the property and to remove clouds from the title. White- 
head v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276. See, also, Scott 
V. Neely, 140 U. S. 106, 11 Sup. Ot. 712; Gates v. Allen, 149 U. S. 
451, 13 Sup. Ct. 883, 977. But it is also settled that in cases of 
fraud, error, or mistake, presenting a case for équitable relief with- 
in the generally recognized rules of equity, the court is not ousted 
of jurisdiction, because the complainant may have a remedy at law, 
unless that remedy at law is complète and adéquate. Kilbourn v. 
Sunderland, 130 U. S. 505-515, 9 Sup. Ct. 594; Gormley v. Clark, 134 
U. S. 33&-349, 10 Sup. Ct. 554; Tyler v. Savage, 143 U. S. 79-95, 
12 Sup. Ct. 340. In Kilbourn v. Sunderland, supra, the court, 
through Mr. Chief Justice Fuller, says, in relation to the case then 
in hand : " 'There cannot be any real doubt that the remedy in 
equity, in cases of account, is generally more complète and adéquate 
than it is or can be at law' (1 Story, Eq. Jur. § 450); and, as the 
remedy at law in the case in hand was rendered embarrassed and 
doubtful by the conduct of the défendants, and fraud had in equity 
a more extensive signification than at law, and, as charged hère, 
involved the considération of the principles applicable to flduciary 
and trust relations between the parties throughout the period of 
their connection, we concur with the suprême court of the district 
in sustaining the jurisdiction," — ail of which, we think, may be said 
of the matters presented by the bill in this case. 

A careful scrutiny of the bill in this case, in the light of the sub- 
séquent pleadings and the admitted facts, shows a case where the 
complainant, although the holder of the légal title, and seeking to 
recover possession, rents, and profits, and to remove clouds from 
title, is also seeking discovery and an accounting as to a certain 
mortgage upon the property which, by the machinations of the de- 
fendants, has been merged, through an alleged fraudulent fore- 
closure, into a superior title, when in fact it is not a légal title, and, 
if anything, is a mortgage, upon which payments have been made, 
and under which the complainant, as the holder of the légal title, 
is entitled to redeem when the validity of the mortgage and the 
amount due thereon shall have been ascertained by proper dis- 
covery. It requires no difficult construction of the bill, in connec- 
tion with that part of the prayer for an accounting of the amount 
due upon the mortgage to the Scottish-American Mortgage Com- 
pany, Limited, and for a decree permitting the complainant to be 
allowed to redeem, to hold the complainant's bill to be a bill to 
redeem, as well as to recover possession and to remove clouds 
from tJtle. As was said in Tyler v. Savage, supra, "Thus, there 
were in the case, as ingrédients to support the jurisdiction of 
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equity, discovpry, account, fraud, misrepresentation, and conceal- 
ment," may be said in the présent case. It seems only necessary 
to notice, further, that, in the light of the pleadings and f acts in the 
case, it eannot be pretended that the complainant bas an adéquate 
remedy at law. 

The appellant C. P. Hudson also contends that the court bèlow 
erred in not granting hl^ motion to take the document filed by Mm, 
in connection with his answer, and called a "plea," as confessed, and 
thereupon dismiss the complainant's bill. The so-called "plea" 
States nothing but conclusions of law, and is but a recapitulation of 
1;he grounds urged in the demurrer, overruled by the court, and, as 
such, was properly disregarded. In addition to this, it may be 
noticed that^ considered as a plea, it went to the whole bill, and, 
under well-recognized rules of equity pleading, it was waived when 
the pleader flled an answer to the whole bill. 

The appellant also complains that after the master's report, and 
when the cause had been heard upon exceptions thereto, but before 
the court had rendered a decree upon said exceptions, he asked for 
leare to amend his answer to the cross bill of the Scottish- American 
Mortgage Company, Limited, and also to amend his cross bill in the 
case, as per drafts tendered, which the court overruled and refused. 
As we understand the practice, the granting of leave to amend, 
coming at that stage of the case, was wholly within the discrétion of 
the court. Further than this, we may say that we hâve considered 
the amendments proposed in behalf of C. P. Hudson, and, under the 
View we take of the case, the same are immaterial. On the évi- 
dence and admissions submitted in the cause, we conclude, as evi- 
dently did also the master and the judge of the court below, that 
the equities were entirely against the claims and demands of C. P. 
Hudson; and we further conclude, on the merits of the case, that 
the decree appealed from is in no respect erroneous, so far as C. P. 
Hudson is concérned. 

The ârst question raised by the appeal of the Scottish-American 
Mortgage Company, Limited, is whether the complainant, Randolph, 
who acquired a lien on the lands in controversy August 15, 1885, is 
chargea with constructive notice of a deed of trust executed by 
A. J. Hudson and wife to the Scottish-American Mortgage Company, 
Limited, on December 12, 188.3, to secure the payment of a certain 
promissory note given by said Hudson, of even date with the trust 
deed, payable on the 12th day of December, 1888, to the order of the 
Hcottish- American Mortgage Company, Limited, at the bank of Mont- 
réal, city of New York, for the sum of f o,000, with interest thereon 
at the rate of 11 per cent, per annum until fully paid. It is claimed 
by the complainant that although this deed of trust mortgaging the 
lands in controversy for the payment of the said note, and suifi- 
ciently describing the same, was duly executed, acknowledged, and 
proved, and was flled for record on December 19, 1883, and there- 
after, on December 22, 1883, was recorded in the proper office of 
Johnson county, yet, as the record as made did not describe the 
lands in controversy, but was insufficient to describe any lands, the 
complainant was not charged with notice, constructive or otherwise, 
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of the said trust deed. It seems that, although the trust deed de- 
posited for record with the clerk of the county court of Johnson 
county contained a full and accurate description of the lands con- 
veyed, yet the record actually made by the clerk by omitting part of 
one of the calls left the description vague and uncertain, if not 
meaningless. The question is, therefore, squarely presented, 
whether, under the registration laws of the state of Texas, the filing 
of a deed or mortgage for record in the proper ofSce, or the record 
made by the subséquent recording of the same, constitutes the con- 
structive notice to third persons contemplated by the statute. 

The statutes of the state of Texas bearing on the subject are as 
follows (Sayles' Civ. St arts. 4299, 4334): 

•'Art. 4299. Record Takes Effect, When. Certiflcate of. Bvery sueh Instru- 
anent of writing shall be considérée! as recorded from the time It was deposited 
for record; and the recorder shall certify under his hand and seal of office to 
■every sueh instrument of writing so recorded, the hour, day, month and year 
when be recorded it, and the book and page or pages In whlch it is recorded; 
and when recorded deliver the same to the party entitled thereto or to his 
order." 

"Art. 4334. Delivery of Deed to Clerk Opérâtes as Notice. Every convey- 
ance, covenant, agreement, deed, deed of trust or mortgage In this chapter 
mentioned, whlch shall be acknowledged, proved or certified according to law, 
and dellvered to the clerk of the proper court to be recorded, shall take effect 
and be valid as to ail subséquent purchasers for a valuable considei'atlon, 
wlthout notice, and as to ail creditors, from the time when sueh instrument 
shall be so acknowledged, proved or certified, and dellvered to sueh clerk to 
be recorded, and from that time only." 

The letter of thèse statutes seems to be very plain, and to leave 
little room for construction. By article 4299, "every sueh instrument 
of writing shall be considered as recorded from the time it was 
deposited for record"j and by article 4334, "every," etc., "shall take 
effect and be valid * » * from the time when sueh instrument 
shall be so acknowledged, proved or certified, 'and dellvered to 
sueh clerk to be recorded, and from that time only." 

The ruling of the learned master in the circuit court, and the 
adoption of his ruling by the court, against the letter of thèse 
statutes, render it necessary to consider the adjudged cases in the 
suprême court of Texas where the matter in hand has been con- 
sidered. 

in Throckmorton v. Price, 28 Tex. 605, where the case showed 
that a deed of trust, duly executed and acknowledged, was deliv- 
ered to the county clerk for record, but, at the time of the subsé- 
quent incumbrance, had not been recorded at ail, the court held 
that every instrument is considered as recorded from the time it 
is filed for record; and that, by virtue of the registration laws, 
the flling of a deed for land with the county clerk for record is 
équivalent to the actual registration of the deed at the time it was 
so flled; and that a party filing his deed for record is not bound 
to see that the clerk periorms hi^ duty by actually recording it, 
nor is ho respousible to other parties for the clerk's neglect of his 
duty, or failure to comply with the requirements of the statute 
with respect to the registration of the deed. 

In Taylor v. Harrison, 47 Tex. 457, where the question was as to 
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the notice resulting from the record of a deed duly executed and 
recorded, but without the authentication required by law, the court 
held that while the record of a deed duly acknowledged or proved 
for record is, by the statute, notice to subséquent purchasers and 
creditors of such facts as they would hâve learned from the record 
had they examined it, yet the record of a deed duly executed and 
recorded, without the authentication, is imperfect; such omission 
being fatal to the effect of the reglstry, and such imperfect record 
not being notice. In this case, the court, without referring to 
Throckmorton v. Price, but evidently speaking only as to the case 
then before it, uses language to the effect that purchasers and cred- 
itors are only charged by construction with notice of the facts ac- 
tually exhibited on the record, and not with such as might hâve 
been ascertained by such inquiries as an examination of the record 
might hâve induced a prudent man to make. And running through 
the opinion of the court is the proposition that constructive notice 
to purchasers and creditors arises from the record, rather than 
from the conveyance itself, when properly executed, proved, and 
filed for record. 

In McLouth t. Hurt, 51 Tex. 115, where the question was what 
the actual record showed, there being no question as to any différ- 
ence between the actual record and the deed flled for record, the 
court held, generally, on the question of registration, that registra- 
tion is constructive notice only of what appears on the face of the 
deed as registered; but the same court, in the same volume of 
Eeports, in the case of Fitch v. Boyer, Id. 336-349, cited Throck- 
morton v. Price with approval. 

In Crews v. Taylor, 56 Tex. 461, which was a case in which a 
county clerk was sued with his surettes for damages for failure 
to record and index a certain mortgage which had been delivered 
for record, the court held the clerk liable to a subséquent purchaser 
in damages, holding, as to the matter in hand, that, as a matter of 
law, the depositing of a mortgage with the clerk for record from 
that time constituted constructive notice of its contents to ail per- 
sons. 

In Freiberg v. Magale, 70 Tex. 116, 7 S. W. 684, where the question 
was as to the validity of a chatte! mortgage, the court held that: 

"When the mortgage was properly deposited with the county clerk and 
flled, the duty of the mortgagee as to protecting creditors of the mortgagor, 
and purchasers and lien holders clalming under him, ceased, and he was not 
bound to see that the clerk performed his duty In making the entries and 
index required by the statutes; notice dating from the time the mortgage Is 
flled, and not from the time the index and entries are made." 

In the case of Cattle Co. v. Chisholm, 71 Tex. 523, 9 S. W. 479, 
where the question was with regard to the admissibility in évi- 
dence of the certiflcate of record of a deed which did not show 
the deed to hâve been properly recorded, while it was held that 
the certiflcate of record presented was properly excluded, yet the 
court also held that no question of notice was involved in the case, 
and that, upon a question of notice, the filing for record in the 
proper office is équivalent to proper registration; citing Throck- 
morton V. Price, supra. 
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In Bassett v. Brewer, 74 Tex. 554, 12 S. W. 229, where the ques- 
tion was whether a material man's indebtedness, verified in the 
form prescribed by law, took effect from the time it was filed for 
registration, the court approved the ruling in Throckmorton v. Price, 
and held that the material man's lien attached from the time it 
was filed for record, and, in relation thereto, said: 

"Nothing more can be reasonably requlred of the person desiring to fix the 
lien by hjs registry than to deliver to the officer the sworn aceount of the 
demand due him to be filed and recorded. It is no part of hls duty to see 
that the clerli does his by an actual record of it." 

In Weber v. Morse, 21 S. W. 609, the court of civil appeals in 
Texas, construing article 4292 of the Eevised Statutes of Texas, 
providing that, where county records are destroyed, deeds whicb 
are preserred shall be recorded within four years, in order that the 
first record shall be effective, held that, where said deeds are not 
so recorded after the destruction of the record, the iirst record does 
not constitute a notice as against a bona flde purchaser, and that 
if the record of a deed is partially destroyed, so as not to show 
that the deed was properly acknowledged for registration, sueh 
record does not charge subséquent purchasers with constructive 
notice of the deed, and, in reaching the conclusions mentioned, 
quotes from Taylor v. Harrison, supra, and speaks generally as 
though in ail cases the question of notice was to be determined 
upon the actual record made by the clerk. 

It is évident from the considération of thèse cases that the con- 
struction of the registration law of Texas, as given in Throckmor- 
ton V. Price, supra, has not been departed from by the suprême court 
of Texas; and, considering the questions raised in the several cases, 
it is easy to harmonize the rulings and the language of the judges. 
At ail events, Throckmorton v. Price has not been overruled, and we 
adopt the reasoning of Chief Justice Gould, as f oUows : 

"But for the registration law, the older title would obvlously convey the 
better right; and it is the uniform provisions of thèse laws that such instru- 
ments as must be recorded shall be valid as to ail subséquent purchasers for 
a valuable considération without notice, and as to creditors from the date 
when such instrument shall be properly acknowledged, proved, or certified, 
and delivered to the clerk for record, and from that time only. Oldh. & W. 
Dig. arts. 1726. i'iZJ, 1730, 1731. And, lest there should be any doubt in the 
matter, it is further enacted that any instrument required to be recorded 
shall be considered as recorded from the time it was deposited for record 
with the clerk. Oldh. & W. Dig. art. 1709. And, to enable ail persons who 
may wish to examine the office to ascertain what instruments hâve been de- 
posited for record, it Is also made the duty of the clerk (Oldh. & W. Dig. art. 
1707), when any instrument has been deposited for record, to enter in alpha- 
betieal order In a book to be provided for that purpose, the names of the par- 
ties to such instrument, the date and nature thereof, and the time of its deliv- 
ery for record. And, as a further facility and security for persons wishing to 
make an examination in the office of the recorder for instruments required by 
law to be recorded, the clerk, after recording any such instrument, is directed 
to enter the same in the Index books whlch he is required to keep of recorded 
instruments. Oldh. & W. Dig. arts. 1710-1712. If the clerk bas neglected 
to comply with thèse plain and simple requirements of the statutes, and 
appellees hâve been thereby misled to their injury, they cannot claim redress 
for such injury from appellants, who hâve been in no default. The law did 
not impose upon them the résponsibility of seeing that the duties prescribed 
by the statute for the protection and security of other parties were in fact 
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falthfuUy discharged by the clerk. Reglstration laws of a gênerai slmilarlty 
to ours hâve been enacted in most of the other statcs; yet we hâve been able 
to fln<i no case in which the first deed bas been postponed in favor of tlie 
second from the failure of the clerk to record the prior deed as directed by 
the statute, whlle the contrary has been frequently decided. In KentucUy 
it Is emphatieally declared that deeds lodged for record are vâlid asaînst snli- 
sequent purchasers and credltors. Bank vi Haggin, 1 A. K. Marsh, 306. 
And in Connecticut it is said: 'If a deed, after it is received and entered up 
"Received for record," remain unrecorded, through no fault of the grantee, 
until an attachrnent of said land, it shall not préjudice the grantee.' Franklin 
V. Cannon, 1 Root, 500; Hartmeyer v. Gates, Id. 61; McDonald v. Leach, 
Kirby, 72; Judd v. Woodruff, 2 Root, 298. ïhe same principle is also recog- 
nized in Alabama. McGregor v. Hall, 3 Stew. & P. 397." 

The next question presented is whether tlie lien given by the deed 
of trust to secure the payment of the |S,000 note, ail as above describ- 
ed, has been paid or otherwise extinguished. The évidence in the case 
fully warrants the flnding that the attempted foreclosure of the 
said deed of trust bef ore it became due, the pretended purchase 
by Simpson, the trustée, through Eobertson, and the subséquent con- 
veyance to C. P. Hudson, and ail the doings in that belialf, were 
for the purpose of hindering, delaying, and defrauding Bandolph 
in the collection of his claim against A. J. Hudson. The natural 
resuit of setting aside and holding for naught the pretended fore- 
closure and the subséquent conveyances thereunder would be to 
reinstate the deed of trust held by the Scottish- American Mortgage 
Company, Limited, and leave the same, as it was before, a prior lien 
on the lands in controversy. 

In this connection, it may be well to notice that one of the main 
grounds, if not the main ground, for setting aside the pretended 
foreclosure attempted by the trustée Simpson in 1886, is the want 
of authority on the part of the said Simpson from the Scottish- 
American Mortgage Company, Limited, to déclare the principal of 
the note due, and proceed to the foreclosure. The contention of 
the complainant in the court below, as well as that of the défendant 
C. P. Hudson in his cross bill, is that the Scottish-American Mort- 
gage Company, Limited, although it had no actual knowledge of 
the proceedings of Simpson, is, nevertheless, bound by the same, 
because a principal is bound by the acts and knowledge of his 
agent; and the complainant further claims that, as the proceedings 
in question were for the purpose of hindering, delaying, and de- 
frauding him in the collection of his demand against À. J. Hudson, 
the Scottish-American Mortgage Company, Limited, is estopped 
from claiming the nonpayment of the mortgage debt In the case 
of Investment Co. v. G-anzer (decided at the last term of this court) 
11 C. C. A. 371, 63 Fed. 647, on a review of the authorities, it was 
held that although, as a gênerai rule, the principal is bound by the 
knowledge of his agent and by his acts within the scope of his 
authority, the principal is not bound by the uncommunicated knowl- 
edge of his agent, where the agent and parties dealing with him 
hâve colluded for fraudaient purposes, for in such a case the agent 
cannot be presumed to hâve communicated his own delinquency 
to the principal. As a matter of fact, the présent record shows 
that neither the Scottish-American Mortgage Company, Limited, 
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noT its authorized agents other than Simpson, had any actual knowl- 
edge with regard to the proceedings of Simpson other than as rep- 
resented by him, to wit, that the note was outstanding; the interest 
promptly paid; that there had been a renewal of two years from 
1888 to 1890; and that Ç2,500 had been paid upon the principal. 
The ratification by the mortgage company of the acts of Simpson, 
as claimed by appeUant C. P. Hudson, because the mortgage Com- 
pany bas not returned the alleged payment of $2,500 credited by 
Simpson on the books as paid by A. J. Hudson, is not supported by 
f acts in the case. The proof shows that the mortgage company 
did not discover the fraudulent acts and conduct of Simpson until 
the jurisdiction of the court a qua had fully attached, and there 
was nothing left for the already impleaded company to do, save 
make a full disclosure, and pray for equity. Under thèse circum- 
stances, as we view the law, we are constrained to hold that, as to 
the Scottish-American Mortgage Company, Limited, the lien cre- 
ated by the deed of trust, December 12, 1883, has not been extin- 
guished any further than the note to secure which it was given has 
been paid, and that of this lien the appellee Kandolph, complainant 
in the court below, is charged with constructive notice under the 
registration laws of the state of Texas. 

The second assignment of error on the part of the appellant mort- 
gage company is as follows: 

"The court erred in not holding with thls respondent, the Scottish-American 
Mortgage Company, Limited, that it held a valid lien upon the lands in con- 
troversy In this case under the deed of trust dated December 12, 1883, and 
that it was entitled to a foreclosure to pay the balance of said note of $5,000, 
to wit, .$2,500, with interest from December 1, 1890, as against ail the parties 
to this cause; and in refusing to sustain this respondent's fifth exception to 
the master's report, which exception Is as follows: 'The said report should 
hâve shown, and the said master should hâve found, that this défendant the 
Scottish-American Mortgage Company, Limited, held a valid lien upon the 
lands in controversy in this case under the trust deed of December 12, 1883, 
and this défendant, the said company, was entitled to a foreclosure of the 
said lien to pay tlie balance of the said note for $5,000, to wit, $2,500, and 
interest on the same from the Ist day of December, 1890, as against ail the 
parties to this suit; whereas the said master, in his said report, deprives this 
défendant, the said Scottish-American Mortgage Company, Limited, of its se- 
curity for the said debt." 

This assignment of error must be sustained, and the decree of 
the court appealed from corrected accordingly. 

The decree appealed from should be reversed as to costs of court, 
and otherwise amended as follows: Strike out the last clause there- 
of relating to costs, and insert: "It is further ordered, adjudged, 
and decreed that the complainant, L. V. F. Eandolph, shall take the 
title and possession of the said lands described as aforesaid, subject 
to the valid lien held by the cross complainant, the Scottish-American 
Mortgage Company, Limited, upon the same, under the deed of 
trust executed by A. J. Hudson and wife on December 12, 1883; 
and, further, it is adjudged that there is due upon the note secured 
by the said deed of trust to the Scottish-American Mortgage Com- 
pany the sum of $2,500, with interest thereon at the rate of eleven 
Çier cent per annum from December 1, 1890, until paid." It is fur- 
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ther ordered, adjudged, and decreed that the said L. V. F. Kan- 
dolph, A. J. Hudson, and others, défendants, do pay into the regis- 
try of the court, for the use and benefit of the said Scottish-Ameri- 
can Mortgage Company, Limited, the said sum of f2,500, with 11 
per cent, per annum interest thereon from December 1^ 1890, to- 
gether with ail costs incurred in the prosecution of said cross bill, 
to be taxed by the clerk within 30 days from the date this decree 
is entered, in default of which payment, on the application of the 
Scottish-American Mortgage (Company, Limited, or its soliciter of 
record, an order of sale may issue commanding and directing A. S. 
Lathrop, Esq., standing master, to sell, after 30 days' advertisement 
in some newspaper of gênerai circulation published in Johnson 
county, state of Texas, the lands described in this decree, or so much 
thereof as may be necessary to pay and satisfy the said lien, interest, 
and costs; said standing master to malœ report of his doings in 
the premises, and to pay into the registry of the court the proceeds 
of such sale, to be distributed in accordance with this decree, and 
under such further orders of the court as may be necessary. It is 
further ordered, adjudged, and decreed that the respondents James 
B. Simpson and C. P. Hudson do pay the costs of this suit, and that 
the complainant, L. V. F. Eandolph, do hâve his writ of possession 
for the land above described, and his exécution as at common law 
for the amount herein adjudged against the respondents James B. 
Simpson and C. P. Hudson, and that the clerk do hâve his exécu- 
tion for costs of suit against the parties adjudged to pay the same. 
And it is so ordered, the costs of appeal, including the costs of 
transcripts, to be adjudged, one-half against the appellee L. V. F. 
Eandolph, and the other half against the appellant C. P. Hudson. 



KNÏÏVALS V. FLORIDA CENT. & P. R. CO. et al.' 

(Circuit Court of Appeals, Fifth Circuit. May 29, 1894.) 

No. 179. 

1. Equitt Jurisdiction — Rbmedt AT Law— Trusts. 

Complainant, holding corporate stock by assignaient from pledgees there- 
of, filed a bill as their trustée, claiming that land held by défendant under 
a foreclosure sale of the property of the corporation did not pass by such 
sale, and was stUl liable for the debts of the stocli. Held, that a court of 
equity had not jurisdiction on the ground of the trust alleged, as such 
trust dld not relate to the subject of the suit, and the suit was virtually 
one to détermine the légal title to land in défendants possession. 

a Same— Peopertï of Dissolved Cckporatiost. 

The évidence in such suit showed that the assignment of the stock to 
complainant was absolute, reserving no equities. Held, that jurisdiction 
in equity could not be maintained on the ground that the suit was to re- 
cover property of a dissolved corporation, as chargea with an implied 
trust, the question between complainant and défendant belng merely ttia 
enf orcement of a légal title. 

8. Railroad Companiks — Sale on Foreclosure of Mortsage — Burdbn op 
Proof. 

On a gênerai foreclosure sale of property of a railroad company, certain 
land belonging to it passed to the purchasers, and remained for years under 
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theîr control. Held, that the burden was on one alleglng that It dld not 
pass to show that it came wlthin some exception. 

4. Same— Dbcbbe fok Sale. 

A decree in a foreclosure suit, after declaring that cbmplainant had a 
flrst lien on "the railroad and ail property, rights, and franchises thereto 
appertaining," ordered a sale, mentioning only the railroad. HeU, that 
this covered the entire property of the company connected with the use 
and purpose of the road. 

6. Same— Bonds and Mortoases— Land Appertaining to Kailroad. 

The statute under which state bonds were issued to aid a railroad made 
them a lien on the road and on ail property of the company, real and Per- 
sonal, appertaining thereto, which It had or might afterwards acquire. With 
part of the proceeds of such bonds, the company purchased land for 
terminal facillties, and occupied for such purposes part of the land and an 
extension thereof built out into the water on which It fronted, using such 
extension more than the original land; but no Intention was shown to 
abandon the appropriation to such purposes. Eeld, that no part of the land 
should be excepted from the lien of the bonds, although certain portions 
might be detached and sold without causing immédiate Inconvenience to 
the railroad. 

d. ESTOPPBL— RePBKSBNTATIONS— ACQUIESCBNCE. 

At a foreclosure sale of property of a railroad company, one who, after 
the decree of foreclosure, had bought nearly ail the stoclî, and had become 
président of the company, purchased the property as sold. In articles of 
association of a new company, he recited that he and his associâtes had 
purchased ail the franchises, rights, privilèges, and property, of every de- 
scription whatever, belonging to the old company, and he conveyed the 
same to the new company by deed in like terms; and the new company 
issued and sold bonds to a large amount, into the security for which this 
property entered. During the seven years foUowing, numerous transfers 
of the property occurred, he acquiescing in the possession and control 
thereof by the purchasers. Held, that one taking, under assignment from 
him, his shares in the old company, was estopped from claiming that a 
very valuable portion of the property of that company did not pass by the 
foreclosure sale. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida, 

This is a suit by a bill in equity by Sherman W. Knevals to re- 
cover certain lots of lands in the city of Jacksonville, Fia., now 
held as the property of the Florida Central & Peninsula Railroad 
Company. The circuit court dismissed the bill, and complainant 
appeals. • 

On June 24, 1869, the législature of Florida passed an act entitled "An 
act to perfect the public works of the state;" and on February 28, 1870, this 
act was amended. Thèse acts authorized the Jacksonville, Pensacola & Mo- 
bile Railroad Company, a company incorporated by the laws of that state 
for the purpose of building a railroad west from Quincy, Fia., to extend 
its road through to Mobile, Ala., and in order to assist in building a con- 
tlnued Une of road from Jacksonville, Fia., provided an exchange by that 
company of its bonds for a like amount of state bonds, and further pro- 
vided that "the state of Florida shall by this act bave a statutory lien 
* * * on the part of the road for which the state bonds are delivered, 
and on ail the property of the company real and personal appertaining to 
that part of the line which it may now hâve or may hereafter acquire, 
together with ail the rights, franchises and powers thereto belonging." And 
in a subséquent section it was provided that the governor should deliver 
to the président of said company coupon bonds of the state, to the amount 
of $16,000 per mile, upon receiving from him first mortgage bonds of like 
amount on any part or portion of the road between Quincy and Jacksonville. 
The portion of this road from Lake City to Jacksonville was, at that time, 
v.66F.no.3— 15 
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the property of the Florldà Central Kallroad Company. Sùbsequently, tlie 
Florida Central Eailroad Company issued Its bonds to the amount of Çl.OOO,- 
000, and they were exchanged for the same amount of bonds of the state, 
whlch were delivered to the président of the Jacksonville, Pensacola & 
Mobile Rallroad, and sold by the offlcers and agents of such road. In the 
resolutions of the board ot dlrectors authorizing the issue of thèse bonds, 
they excepted from the lien so created certain lots situated in the city of 
Jacksonville, not used for dépôt pm-poses. Subsequently, in 1877, in negotiat- 
Ing a loan, there was excepted from the mortgage to secure the same 
a portion of the same lots, making the boundary Une of the mortgaged prop- 
erty 125 feet south of Bay street, instead of along that street, which was 
the boundary of the rallroad property. The state bonds exchanged for the 
raUi'oad bonds having been sold, and the rallroad having defaulted In pay- 
ment, in a suit brought by the purchasers and holders of such exchanged 
and outstandlng state bonds in the case of J. Fred. Schutte and others, com- 
plainants, v. The Jacksonville, Pensacola & Mobile Rallroad Company and The 
Florida Central Rallroad Company et al., in the circuit court of the United 
States for the Northern districtof Florida, 31st of May, 1879, it was dedared by 
Mr. Justice Bradley that the complainants In that suit had a first lien upon the 
rallroad running from Lake City to Jacksonville, and ail property, rights, and 
franchises thereto appertalning, to the amount of said bonds; and the same was 
advertised and sold, under said decree, by the spécial masters, on the 6th day 
of January, 1882, and a deed of conveyance made, on the 18th of that month, 
of "the Florida Central Railroad and ail its property, privilèges, rights, and 
franchises." At that time a part of the property of said railroad consisted of 
the several lots of land heretof ore mentioned as situated in the city of Jackson- 
ville, a portion of each of which was used for railroad purposes and terminal 
facilitles, but whlch were more extensive than was required for that pur- 
pose at that time. Subséquent to the decree of Mr. Justice Bradley in the 
said Schutte Case, and previous to the sale under it, an arrangement was 
entered into between certain parties, — Sir Edward James Beed, Philip Roddy, 
and C. h. Williard,— for the purpose of securing possession of the stock of the 
Florida Central Railroad Company looking to a reorganization of it, in which It 
became necessary to procure more money, which they did by borrowlng, De- 
cember 5, 1881, $80,000 from Donnell, Lawson & Simpson, a flrm of bankers in 
New York, pledglng, as collatéral security for the payment of the same, $138,- 
000 of the first mortgage bonds of the Florida Transit Railroad Company, 
another railroad company of that state, and reserving in the agreement 
of pledge the right, at any time, to substiLUte for such security 5,xxO siiares 
of the capital stock of the Florida Central Railroad Company, or §380,000 
of the first mortgage bonds of said Central Railroad Company, and author- 
izing said Donnell, Lawson & Simpson to sell the coUaterals so pledged, with- 
out notice, at the board of brokers, and become purchasers at said sale. A 
little more than a month after this loan and deposit of coUaterals was made, 
the road was sold imder the aforesaid decree, and Beed became purchaser, 
and tinally, in the reorganization of the new company, the Florida Central 
& Western, which foUowed, he became président, and Lawson, of the flrm 
of Donnell, Lawson & Simpson, one of the dlrectors. Subsequently the road 
was in the possession of several receivers and trustées, and was finally sold 
to other parties, from whom it passed to the présent owner, the appeUee here- 
in. The possession of the lots in question passed with the title of the road, 
and they hâve ever since been used, occupied, leased, or rented by the company 
owning the road, and treated and consldered as being property of the company 
and belonging and appertalning to it. 

Whether the loan of the $80,000 borrowed from DonneU, Lawson & Simp- 
son was ever paid is in question. It was denied in the gênerai déniai of 
the allégations of the biU, and! no direct évidence given in regard to it. Nor 
does it appear what disposition was ever made of the coUaterals deposited 
vrith them, or whether any substitution of stock or bonds of the Florida 
Central Railroad Company was made for the bonds of the Florida Transit 
Railroad Company which the articles of agreement show to hâve been 
pledged. The évidence shows that the bonds originally deposited were in 
their hands as late as 8th of July, 1882, and any substitution or pledge of 
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the Stock must hâve been made, If at ail, after that. The only thing posi- 
tive is complainant's possession of the agreement acknowledging the loan 
and pledging the colla terals, and the possession of 700 shares of the stock 
of the Company. The complalnant, by his bill, alleged that he veas a créd- 
iter of Dbnnell, Lawson & Simpson, and that he had recelved a transfer 
of the obligation or agreement of Keed, Roddy, and WUliard with them, 
and filed this bill as their trustée, and aetlng in behalf of ail the stockhoiders 
of the Florida Central Railroad Company, and claimed that, under tiie col- 
laterals deposited to secure the debt, he was halder of 700 shares of 
the stock of the Florida Central Railroad, as originally organized, and that 
he had an équitable clalm upon 4,410 more shares of said stock, and that 
the lots in question, situated in Jacksonville, although the property of said 
Florida Central Railroad Company, did not appertain to the railroad, and 
did not pass to the purchaser by the foreclosure sale, and vcere still liable 
for the debts of said stock and his claim, and prayed an accounting of the 
rents and profits recelved, and that the court vyould issue an Injunctlon 
restraining the défendant from committing waste, and appoint a receiver 
to take possession of the said lots. On the 18th of January, 1889, this bill 
was filed, and upon a hearing, April 15th, It was dJsmissed, from which 
decree of dismissal an appeal has been taken, appellent asslgning as error: 
The dismissing the bill, (1) inasmuch as no rights had been lost by the 
lâches of complalnant; (2) that the défendant had never obtained any title 
to the property in question under the judlcial sale made on the 18th of Jan- 
uary, 1882, and that no title passed imder such sale, nor were such properties 
sold thereby,— and because complalnant alleged a case entitling hlm to the 
relief prayed for, and that défendants did not establish any title to the prop- 
erties in que.stion. 

H. Bisbee, for appellant. 

"W. W. Howe, S. S. Prentiss, and John A. Henderson, for ap- 
pellees. 

Before McCORMICK, Circuit Judge, and LOCKE and TOUL- 
MIN, District Judges. 

LOCKE, District Judge (after stating the facts). The couten- 
tion of the complainant in this suit is that the lots in question did 
not appertain to the railroad at the time of the sale of the railroad 
property on the 6th of January, 1882, and therefore did not pass to 
the purchaser, but remained the property of the Florida Central 
Eailroad Company and its stockholders. The grounds of the 
défense are: First, that the complainant has no standing in 
a court of equity, but that he should hâve brought an action of 
ejectment to try title at law; second, that the property in 
question, the lots in Jacksonville, did appertain to the railroad, 
and passed by the sale under the deed of foreclosure; and, third, 
that complainant is estopped from setting up title. Although it 
was strongly contended by the défendant that the complainant 
was not entitled to the remedy prayed for in a court of equity, but 
that he should resort to an action of ejectment in a court of law, we 
fail to find the point discussed at length in the able brief of the 
complainant, and it was but lightly touched upon in the oral argu- 
ment. The two grounds upon which it is presumed that the suit has 
been brought in equity rather than law are: First, that the com- 
plainant allèges that he was acting as trustée, with but an équi- 
table title in part of the stock upon which he was suing; and, sec- 
ond, that he was attempting to recover property of a dissolved cor- 
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poration. The allégations of the bill would appear to giTe to the 
alleged trustée some équitable right in 4,400 skares of the stock, 
which might justify an appeal to a court of equity, but we faU to 
find any évidence of the substitution of the 5,100 shares of stock 
to replace the pledge of the $138,000 of bonds, or any promise or 
agreement to make such substitution. The right of substitution 
was reserved by the borro^vers, Reed, Willard, and Rody, and no 
équitable or other intere^c was conveyed to Donnel, Lawson, and 
Simpson in the stock of the Plorida Central Railroad Company 
until such substitution was made. The possession of 700 shares, 
and no more, créâtes rather a presumption tbat the substitution 
was never made, and particularly when taken in connection with 
the fact that the 138 bonds pledged were still in possession of 
Donnell, Lawson & Simpson as late as July, 1882, after the sale of 
the road, and the apparent utter worthlessness of the stock, and 
when the bonds may hâve been presumed to hâve some value, as 
the Transit road was still a running road. But if any pledge had 
been made, and an assignment to complainant of the shares so 
pledged, Mr. Lawson, the assignor, says it was an absolute assign- 
ment, with no equities reserved. This was also the nature of the 
assignment from Reed, and the character of complainant as équita- 
ble trustée disappears, and he stands as légal assignée, with no 
equities intervening. It is not that a trust may be indirectly, or 
in some way, connected with the suit, or that complainant or de- 
fendant may caU himself a trustée for some third party, that gives 
to a court of equity jurisdiction. It is only where a trust or trust 
estate is the subject-matter of the suit, as such trust estate, that 
a trustée can resort to equity. In this case, until the property in 
question should corne into the control or possession of the trus- 
tée, it could in no way be considered a trust estate. No relation 
of trustée and cestui que trust exists between complainant and 
défendant herein. The relation of trustée, alleged to be existing 
between complainant and his assignors of the stock in whoae be- 
half he is suing, does not so make him a trustée, in regard to this 
property, as to enable him to resort to a court of equity. In Knox 
V. Smith, 4 How. 315, the complainant sought to protect himself 
against what he held to be a fraudaient trust deed, but the court 
failed to find anything which authorized a court of equity to take 
jurisdiction of the case. In Fussell v. Gregg, 113 U. S, 550, 5 Sup. 
et. 631, complainant alleged équitable title, but desired possession. 
The court held that a court of equity could not give that redress. 
In Killian v. Ebbinghaus, 110 U. S. 568, 4 Sup. Ct. 232, complain- 
ant alleged himself to be a trustée, and brought suit for possession 
of property, and an account of rents and profits, but the suprême 
court decided that, he claiming the légal title, and the défendant 
being in possession, the issue could only be tried in an action at 
law. In Hipp v. Babin, 19 How. 271, although the complainants 
were suing for the use of others as well as themselves, or, in other 
words, were acting in the capacity of trustées to obtain possession 
of the property sued for, the court held that the suit, being for the 
possession of land which they claimed by légal title, as against 
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others in possession also claiming by légal title, was properly for a 
law court, and a court of equity had no jurisdiction in the matter. 
TMs suit is virtually one to détermine the légal title to land 
in the possession of défendant, and cannot, therefore, on account 
of the character of complainant or cause of action, be considered 
in a court of equity. 

The second ground upon which it may be considered that a court 
of equity might entertain jurisdiction of the case is that the com- 
plainant was seeking to recover the property of a dissolved corpo- 
ration. The principle upon which courts of equity take jurisdic- 
tion of causes in which it is sought to foUow the property of dis- 
solved corporations, in behalf of creditors of that corporation, is 
that such property, where held by a légal title, is charged with an 
implied trust to pay such indebtedness. But it cannot be claimed 
that this property is so charged. The complainant, as assignée 
of a pledgee of such stock, can hâve no greater rights in bringing 
suit than could his assignor or the pledgee, and certainly such 
pledgee eau hâve no greater rights than his pledgor, as no party 
can convey to others greater rights than he bas himself. Trask 
V. Railroad Co., 124 U. S. 515, 8 Sup. Ct 574. Nor can the stock- 
holders of a company, as such, bave greater rights in obtaining 
possession of corporation property than the corporation might hare, 
if in existence. When it appears that the interest which the com- 
plainant bas in the shares of stock, instead of being équitable, as 
alleged in the bill, bas become légal by a conveyance and assign- 
ment, as shown by the évidence, every équitable feature disap- 
pears frora the suit, and, whatever equities might be urged as be- 
tween the complainant and his cestuis qui trustent, as between him 
and the défendant there is but the enforcement of a légal title.- 
Hayward v. Andrews, 106 U. S. 672, 1 Sup. Ct. 544. In the case of 
Howe V. Robinson, 20 Fia. 352, cited by complainant in the support 
of bis right, it was the lien of a prior judgment that was sought 
to be enforced, and not a légal right. But in this case we fail to find 
any équitable title whatever. We consider, therefore, that it 
would be beyond the jurisdiction of a court of equity to grant the 
relief prayed, although it might be compétent to appoint a receiver 
for the purpose of bringing an action at law to détermine the légal 
title. Whether this court should reverse the judgment below dis- 
missing the bill, and direct such appointment, and that the case 
be permitted to proceed, dépends upon the other questions involved. 

It bas been considered by both parties that the question as to 
whether thèse lots in question appertained to the railroad, and 
therefore passed by the sale, is the important one in the case. Our 
views do not coïncide with those of the complainant, that the bur- 
den of proof upon this point is upon the défendant to show that the 
property passed by the sale, but, the sale being proven and being 
gênerai, purporting to convey ail the property, rights, and fran- 
chises of the raUroad, and the possession having passed with the 
sale, and the property being now, and having been for years, in the 
control of the défendants, and a great part of each lot occupied 
for railroad purposes, we consider the burden to be upon the 
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complaintfnt to show that it came witMn some exception, and did 
net pass. It is contended by the complainant that the language 
of the flfth section of the decree ordering the sale only mentioned 
the railroad, and ordered that that alone be sold. But ail parts 
of the decree must be considered together, and, in the third 
section, it declared that the complainants in that case had a lirst 
lien upon "the railroad, and ail property, rights, and franchises 
thereto appertaining," and it cannot be accepted that, after declar- 
ing such a lien, the order to sell was intended to cover less than 
had been specifled as being contained in it. The term "railroad," 
with no further spécifications or modifications, we consider may 
well be talien as covering the entire property of the company 
connected with the use and purpose of the road. And particularly 
do we consider it should be so understood in this case, and extend, 
certainly, as far as the lien has been declared. It is also claimed 
by the complainant that the language of Mr. Justice Bradley, in 
his opinion in the Schutte Case,^ in which the decree of foreclosure 
and sale was rendered, recognized as valid the exception found in 
the resolution of the board of directors in authorizing such bonds, 
excepting from the lien "the lots in the city of Jacksonville not 
used for dépôt purposes." We cannot accept this view of the case, 
nor do we consider that in quoting the language of the resolution 
he had any intention of giving force to that portion of it. The 
language of the statute was that the bonds should be a statutory 
lien on the part of the road for which the state bonds were deliv- 
ered, and on ail property of the company, real and personal, apper- 
taining to that part of the line. No resolution of the board of 
directors limiting the character or extent of the lien was embodied 
in the bonds, nor could it affect the lien given by this statute, if 
they saw fit to issue them. Mr. Justice Bradley expressly states 
that the lien was created by the statute, and in no way, do we con- 
sider, intimâtes that the action of the board of directors influenced 
that lien. He said : "Of course, it would be for the Florida Central 
Eailroad Company to prescribe the conditions or considérations on 
or for which it would issue such bonds. It had the power to do 
it." Then adds: "If done, and the exchange should be made, 
* • • this would not relieve the Florida Central Eailroad Com- 
pany from its obligations arising upon its bond." The conditions 
and considérations might be considered in issuing them; that is, 
there was no power to compel them to issue them, and they might 
dictate their disposition, but when once issued, and exehanged for 
state bonds, no condition could relieve them from the lieu of the 
statute under which they were exehanged. Nothing said by him 
eau, in our opinion, be eonstrued into an intimation whether 
those lots were or were not property appertaining to the railroad, 
and such view would be utterly inconsistent with the language of 
the decree, which should hâve excepted them from sale if that was 
his view of the law. The question, then, is, did thèse lots apper- 
tain to the railroad? 

1 Fed. Cas. No. 12,492a. 
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In considering this question, there is nothing that can appeal to 
a court of equity as a reason why they should not be consid- 
ered as so appertaining to said railroad, and be reserved from the 
sale. The proceeds of sale of the bonds for whlch the lien was de- 
clared had come into the hands of holdera of the stock of the 
Central Eailroad. The party moving the resolution in which the 
exception was made, M. S. Littlefield, representing 3,350 shares of 
the stock at that meeting, and Edward Houston, representing 1,310 
shares of the stock, received the bonds, and disposed of them in ac- 
cordance with an agreement between themselves, and used the pro- 
ceeds. Thèse lots were partly paid for with funds thus pro- 
cured. Even in the absence of a positive lien, a court of equity 
might well hold them subject to an équitable lien in favor of the 
holder of the bonds whose money could be traced to them. When 
the road was sold it was hopelessly bankrupt, and its stock, particu- 
larly that represented by the oomplainant, was in the hands of those 
who had purchased it subséquent to the decree of foreclosnre, and 
with fuU knowledge of ail the facts. There were a large number of 
debts outstanding against the company, even after the sale of its 
property, and there are no équitable grounds why there should be 
anything left for the stockholders. This, though, cannot alïect the 
validity or invalidity of the sale. In the varions cases which hâve 
arisen where the question was whether or not certain property was 
appurtenant to the railroad, it has come up in différent ways. In 
some it has been a question of exemption from taxation, and then it 
has been claimed that it required a strict construction. In others 
it has been a question between mortgagees and unsecured creditors, 
in others between purchasers and lienholders, and in such cases a 
libéral construction has been given. But, in each of thèse cases, 
whether or not the property was appurtenant to the railroad has 
been held to be a question of fact, and, where the trial was at law, 
to be submitted to the jury. Eailroad Co. v. Livermore, 47 Pa. St. 
465. The gênerai term of a "railroad," as ordinarily used, includes 
many Idnds of property, both real and personal, and cannot, with any 
degree of propriety, be confined to the track, or the land, simply, 
necessary to lay the track upon. It is not necessary to consider 
whether the land can pass as appurtenant to land, for it is unques- 
tionable that land may pass as appurtenant to a railroad. It is 
claimed that nothing can be appurtenant to the railroad unless it is 
necessary for its opération. Hère the term "necessary" may be used 
with several significations and limitations, and we do not consider 
that its most restricted and confined use should be accepted in this 
connection. It can at no time be claimed that a strip of land 100 
feet wide, or 200, as is frequently granted by charter, is absolutely 
necessary for the laying of a track and the opération of a railroad; 
and yet it is consideied that it is reasonably necessary and appurte- 
nant to the road and ail passes with it. A careful examination of 
the numerous authorities cited satisfles us that any pièce of land 
that may be considered reasonably necessary for the présent opéra- 
tions ot the road, or contemplated and prospective extensions or im- 
provements, and held for that purpose, may, within the scope of the 
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décisions, be held to appertain to a railroad. We find no case to 
which such principle may not be applied without conflict. In Rail- 
road Co. V. Livermore, supra, the lots of land, across thé mère edge of 
some of which the track was laid, but which were not in any other 
way used for railroad purposes, but which had been held for many 
years, and the original intention of occupancy abandoned, were held 
by a jury not to be appurtenant to the railroad, and that flnding ap- 
proved. 

In that case the conduct of those interested, from the time 
of the mortgage and the sale up to the time of the suit, was 
reviewed, and, in closing, the court says: "Thèse remarks are 
not to show a ratification of a void sale, but, by the united 
conduct and understanding of ail the parties, that no actual ap- 
propriation of the lots bas ever been made, and that the sale was 
valid." The same examination in this case would, we think, 
show, by the united conduct and understanding of ail parties, 
that therewas an actual appropriation of the lots to railroad pur- 
poses, and, although not ail were required for immédiate use, such 
appropriation has never been abandoned, or the idea entertained 
that any portion of the property had been or would be separated 
from the railroad, as held for actual use, and not for spéculative 
purposes. We cannot accept the yiew that nothing passed by the 
mortgage sale except that property which was the property of the 
road at the time of the enactment of the statute. The railroad was 
a continuing property, and after-acquired property and rights which 
became merged into it, and appropriated for its purposes, became 
subject to its lien. The lots were purchased for the purpose of fur- 
nishing terminal facilities where a contemplated extensive System 
of roads was intended to reach the deep water of an Atlantic port. 
Although stretching along one street something over 1,200 feet, the 
depth of thèse 12 lots, or distance back from the street to the water, 
var-ied, as appears by thè maps flled in the case, from about 125 
feet to about 200 feet; and, had the road laid its tracks on the dry 
land of the lots, they would hâve been occupied for the entire sur- 
face, but, being water lots, the railroad was built ont, by wharves 
and piers and by taking earth from some of the lots and fllling in, 
until much of the railroad business is transacted on the extension 
of thèse lots. The map shows 11 lines of tracks running over and 
across thèse lots or their extensions, with passenger station, freight 
houses, platforms, etc. Has the railroad company, by thus extend- 
ing and enlarging thèse lots, and using more generally the extension 
than the original land, abandoned the original appropriation, and 
lost the right to hâve them considered and treated as railroad ap- 
purtenances? We consider not. The riparian rights went with 
them, and hâve not been separated from them. The very occupying 
and extending them for railroad purposes was, we consider, an ap- 
propriation. It is true that certain parts of them might be detached 
and sold without the railroad's suffering any immédiate inconven- 
ience , and the same is probably true of a strip of land 25 feet wide 
on each side of the track for the entire length of the railroad, but 
that would not show that it did not appertain to it. The testimony 
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shows that it has never been tlie intention to abandon the appropria- 
tion, but that there has always been in view the time when the entire 
property wUl be required, as not only convenient, but absolutely nec- 
essary, for the purposes of the railroad. It has been treated, held, 
received, and used and occupied, by ail having anything to do with it, 
as appurtenant to the railroad, and we fail to flnd by the évidence 
that it, or any portion of it, should be excepted from the lien of the 
mortgage or foreclosure and sale. 

But the renaaining ground of défense against this suit we con- 
sider more positive than that the lots were appurtenant to the rail- 
road. Subséquent to the decree of foreclosure of the mortgage un- 
der which the sale of 1882 took place, Sir Edward J. Reed purchased, 
and was, at the time of sale of the road, owner of, 5,110 shares of the 
stock of the railroad, out of a total of 5,500 shares, and was prési- 
dent of the Company. At the sale he purchased the property as 
sold, and in the organization of the new company, on the 8th day 
of February, 1882, in the articles of association he recited that he, 
and those associated with him, had purchased ail the franchises, 
rights, privilèges, and property of every description whatever belong- 
ing to the Florida Central Eailroad Company. This was a positive 
récital, made in a public document, to be placed on file as the founda- 
tion of the incorporation of a new company, to which Eeed conveyed 
by deed ail thé property thus purchased, and upon the strength of 
which bonds to the amount of upwards of |2,000,000 were issued and 
sold. We do not flnd in the record a copy of the deed from Eeed to 
the newly-organized company, the Central & Western, but in the 
minutes of the board of directors at which it was presented and 
entered we flnd that it is stated as having granted ail the rights, 
privilèges, franchises, and property of every description belonging 
to the aforesaid railroads, one of which was the Florida Central. 
Reed was at this time the sole owner of the shares of stock in whose 
behalf this suit is brought. There had, at that time, been no pledge 
or substitution of any of thèse shares of stock for the bonds of the 
Transit Railroad Company, as thèse bonds were in the hands of the 
creditors, Donnell, Lawson & Simpson, as late as the 8th July, that 
year, and by such récital in the articles of the association and the 
deed of conveyance, and his acquiescence in the possession and con- 
trol for seven years of said lots, and the numerous transféra of the 
property, in one of which they are distinctly described as "ail the 
terminal property of said railroad at Jacksonville," until large 
amounts of bonds hâve been issued and sold, into the security of 
which thèse lots hâve apparently entered as being railroad property. 
and so held and occupied, and other interests hâve intervened, 
we consider that Reed, or any one claiming by, through, or under him, 
is estopped from now saying that he only purchased at that sale a 
part of thé property of said railroad, and that a very valuable por- 
tion of it yet remains the property of its stockholders, he holding ail 
but one-thirteenth of it.^ !No one taking from him any interest in 
thèse shares subsequent'to thèse récitals can take any greater right 
than he hàd. Trask v. Railroad Co., 124 U. S. 515, 8 Sup. Ct. 574 

Our conclusion is that upon the flrst point complainant is not 
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entitled to the remedy sought, nor sliould he hâve a decree upon 
eitker of tke other points, and the decree of the circuit court is 
aifirmed. But it appearing that the record contains much unneces- 
sary, immaterial, and irrelevant matter, a portion of which, at least, 
is directlj chargeable to the appellee, the costs of the record, and 
printing the same, may be equally divided between the parties to 
this suit; and it is so ordered. 



PRENTISS TOOL & SUPPLY CO. et al. v. GODCHAUX. 

(Circuit Court of Appeals, Fifth Circuit. .Tauuary 8, 1895.) 

No. 241. 

1. Corporations— Eppect of Chbtipicatb onder Shal. 

It seems that, where a corporation is not required by law or by its by- 
laws to l£eep oflacial minutes of the proceedings of the board of directors, 
neither such corporation, nor any one claiming under it, can go bebind a 
resolution, certified by the secretary under the seal of the corpor-i'inn, and 
show that such resolution was not, in f act, passed. 

2. Same— Ratification of Mortgaqe— Louisiana Statutb. 

la Louisiana, the property of a corporation can be mortgagel only in tbe 
form provided by law, and the power to incumber must be express and 
spécial. The board of directors of a Louisiana corporation, on March IG, 
1892, passed a resolution authorizing the président and secretary to exécute 
a mortgage on the company's property, to secure an issue of bonds. On 
May 2d the président and secretary executed a mortgage to secure bonds, 
which varled, in some respects, from those authorized by the resolution of 
March 16th; attaching to such mortgage a certified copy of a resolution 
purporting to hâve been passed Aprir27th, authorizing the bonds in the 
form adopted. On Blay 6th, the board of directors approved the changes 
in the form of the bonds, and, by resolution, amended the resolution of 
March 16th, so as to conform its terms to those of the résolution attached 
to the mortgage. Hcld, that the bonds were fully ratiiied by the corpora- 
tion. 

3. Samb— Ratification of Plbdge. 

The président of the corporation, acting for it, pledged some of the bonds 
to one 6., to secure a loan of $10,000 on notes of the corporation. A créd- 
iter of the corporation afterwards claimed that the pledge was without au- 
thority. It appeared that the corporation had received the loan secured by 
the pledge, and that certain payments had been made on the notes, which 
were not shown to be without the authority of the corporation. Eeld, that 
the pledge was ratified by the corporation. 

4. Bqoity Plbading— Rbsponsivbnbss of Answer. 

A cross bill alleged that a certain corporation did n<'4 exécute an act of 
pledge to the défendant In the cross bill, that no one was authorized by 
the corporation to exécute such pledge, and that the défendant illegally ob- 
tained possession of the property claimed to be pledged. The answer to 
the cross bill alleged that the pledge was executed in good faith for the 
purposes of the corporation whleh received and used the proceeds thereof . 
BeM, that the answer was responsive to the bill. 

Appeal from the Circuit Court of the United States for the East- 
em District of Louisiana. 

This was a suit by Léon Godchaux agaînst the Prentiss Tool & 
Supply Company and bthers to enforce a lien upon certain bonds 
of the Taylor Bros. Iron-Worlis Company, Limited, and was heard 
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upon the cross bill of the Prentiss Tool & Supply Company, ihe 
answer thereto, and proofs. 

W. S. Parkerson, for appellants. 

J. D. Eouse and William Grant, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PAEDEE, arcuit Judge. On the 16th of March, 1892, the Tay- 
lor Bros. Iron-Works Company, Limited, a business corporation un- 
der the laws of the state of Louisiana, by a resolution, passed by 
its board of directors, authorized and instructed its président and 
secretary to cause to be passed and executed an act of mortgage 
on the real property of the corporation to secure an issue of bonds 
of the corporation to the amount of $50,000, being a séries of bonds 
from 1 to 50, of $1,000 each, bearing interest at the rate of 6 per 
cent, per annum, and due at différent periods, as in said resolu- 
tion provided. The said act of mortgage was to contain the usual 
clauses of such acts in the state of Louisiana. On the 2d day of 
May, 1892, the président and secretary of the Taylor Bros. Iron- 
Works Company, Limited, passed and executed an act of mortgage 
before Taylor, notary, to secure an issue of bonds of the Taylor 
Bros. Iron-Works Company, Limited, to the amount of |50,000, fall- 
ing due at différent periods, and bearing 7 per cent, interest per 
annum. Attached to the act of mortgage was a certified copy, 
under the seal of the corporation, of a resolution purporting to 
hâve been adopted by the board of directors of the Taylor Bros. 
Iron-Works Company, Limited, on the 27th day of April, 1892, in 
ail respects conforming to the act of mortgage passed. On the 
6th of May, 1892, the board of directors of the Taylor Bros. Iron 
Works Company, Limited, at a meeting at which ail the directors 
were présent, approved the action of the président and secretary 
in changing the form of the bonds from the dénominations of |1,000 
to that of $5,000, and interest rate from 6 to 7 per cent.; and at 
the same meeting the resolutions of March 16th, authorizing the 
issue of bonds and the mortgage to secure the same, were so amend- 
ed as to correspond in every particular with the resolutions pur- 
perting to hâve been passed on April 27, 1892, a copy of which 
was attached to the act of mortgage. On the 18th day of May, 
1892, the président of the corporation, acting for the corporation, 
pledged four bonds to Léon Godchaux, to secure a loan of $10,000, 
represented by certain notes of the Taylor Bros. Iron-Works Com- 
pany, Limited, and bearing date May 18th, and raspectively due at 
60 days, 90 days, and 4 months. The indorsements on the notes 
in évidence show payments by the corporation, from time to time, 
amounting to the sum of $3,250. 

This case was tried in the circuit court on the cross bill of the 
Prentiss Tool & Supply Company, appellant in this court, and the 
sworn answer of Léon Godchaux, with the usual replication. . The 
cross bill charged, among other things, that the Taylor Bros. Iron- 
Works Company, Limited, did not exécute an act of pledge on the 
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18th day of May, 1892, or at any other time, to Léon Godchaux, and 
that no one was ever authorized by the said company to execiite 
any such pledge; and, further, that the said Léon Godchaux, com- 
bining and confederating with W. E. Taylor, W. A. Taylor, and 
divers others, illegally obtained possession of the bonds in question, 
and now prétends to hold a pledge of said property, good against 
the creditors of the Taylor Bros. Iron-Works Cîompaiiy, Limited. 
The cross Mil not waiving the same, Léon Godchaux answered under 
oath, and, among other things, averred as follows: 

"That said act of mortgage, and the pledge of the four (4) bonds held by hlm, 
were executed long since, in perfect good falth, for the purposes of said cor- 
poration, which received and used the proceeds thereof in its business; that 
said corporation has not repudiated the same, and does not now repudiate 
them, and cannot, in equity and good conscience, after this lapse of time." 

The questions presented in this court are whether the mortgage 
was and is invalid for want of authority on the part of the prési- 
dent and secretary to exécute it, and whether the pledge to God- 
chaux was a valid pledge, and binding on the corporation. 

Considering that the Taylor Bros. Iron-Works Company, Limited, 
was a private manufacturing and trading corporation, not required 
by law, nor, so far as shown, by any by-law of the corporation, to 
keep officiai minute books of the proceedings of the board of di- 
rectors, we are not prepared to say, in the présent case, that the 
Taylor Bros. Iron-Works Company, Limited, or any one claiming 
through or under such corporation, can go behind the resolution, 
cerbifled by the secretary under the seal of the corporation, which 
was attached to the notarial act of mortgage, and show that such a 
resolution was not in fact passed. Authority entitled to great 
respect is not wanting to maintain an estoppel in such case. Whit- 
ing V. Wellington, 10 Fed. 810, and cases there cited. See, also, 
Railroad Oo. v. Schuyler, 34 N. Y. 30. The appellant offered in évi- 
dence in the circuit court a book purporting to be the minute book 
of the Taylor Bros. Iron-Works Company, Limited, and counsel, 
having brought said minute book to this court, contends that, as 
this book contains no record of any meeting of the board of directors 
on April 27, 1892, the proof is conclusive that no such meeting was 
held, and, if no such meeting was held, the certifled resolution at- 
tached to the notarial act is false and untrue, if not forged. The 
appellant's case requires this, because article 2236 of the Eevised 
Civil Code of Louisiana provides that "the authentic act is full 
proof of the agreement contained in it, against the contracting par- 
ties and their heirs or assigns, unless it be declared and proved a 
forgery." The view we take of the case does not require that we 
go further into this interesting inquiry, and we pass it, merely no- 
ticing that the book offered in évidence is not shown to be the only 
minute book of the corporation, nor to contain the minutes of ail 
the meetings held by the board of directors. 

In Louisiana, the property of a corporation cannot be mortgaged 
by contract in any other form or manner than that directed by law. 
Rev. Oiv. Code La. art. 3302. The power to incumber or hypothe- 
cate must be express and spécial. Id. art. 2997. Corporations neces- 
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sarily act by and through. agents. The corporate powers of the 
Taylor Bros. Iron-Works Company, Limited, were vested by the 
charter in a board of directors. It is admitted that this board, on 
the 16th day of March, 1892, by a résolution reduced to writing, 
authorized the président and secretary of the corporation to exé- 
cute a mortgage on the corporation property to secure a séries of 
bonds amounting to |50,000, and that on the 2d day of May, 1892, 
the président and secretary of the corporation, by notarial act, 
executed a mortgage of the corporation property to secure a sé- 
ries of bonds amounting to $50,000, but varying from the power 
granted March 16th in the matter of interest, "in the number and 
amount of the bonds, and in the time in which the bonds should 
respectively mature. On the 6th day of May, 1892, the board of 
directors approved the changes made by the président in the num- 
ber and amount of the bonds and in the rate of interest, and by 
resolution reduced to writing amended the resolution of March 16th 
80 as to speciflcally authorize the président and secretary to exé- 
cute for the corporation exactly such a mortgage as was executed 
by them on May 2d. The resolution, as amended, uses words re- 
ferring entirely to the future, but it is to be noticed that the board 
was dealing with the resolution of March 16th, and endeavoring 
to make that resolution read as, in their opinion, it ought to hâve 
been passed on that day; and that the approval at the same time 
of the changes made by the président in the bonds shows clearly 
that the board then knew that the act of mortgage had been passed. 
We are of opinion that the resolution of May 6th was intended to 
be, and was, a full and complète ratification of the act of mortgage 
granted on May 2d; and we further consider that, the question in 
volved being one of power, the date of April 27th, given by the 
secretary in the certified resolution appended to the act of mort- 
gage as the date when the authority was given by the board of 
directors, becomes immaterial. 

The validity of the pledge of four of the bonds to the appellee, 
Godchaux, we think should also be maintained. The mandate to 
maka the pledge must be spécial (Rev. Civ. Code La. art. 2997), but, 
us it concerns movables, it need not be in writing (Id. art. 3158; 
Casey t. Schneider, 96 U. S. 496). If the partial payments which 
appear by indorsement on two of the notes in évidence were made 
by authority of the corporation (and such authority, in the absence 
of proof, is in some cases presumed, — Amis v. Insurance Co., 2 La. 
Ann. 594), then there was a ratification of the act of pledge. If 
the loan secured by the pledge was received by the corporation, or 
was usefully employed for its benefit, then the pledge was ratified. 
Rev. Civ. Code La. art. 3303. The swom answer of Léon Godchaux 
to appellant's cross bill is to the eflect that the proceeds of the loan 
secured by the pledge were received and used by the corporation. 
The appellant contends that this part of the answer of Léon God- 
chaux, although not impugned by any évidence in the record, can- 
not be considered as évidence in this case, because not responsive to 
any matter directly charged in the cross bill. As noticed above, 
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the cross bill charges that the Taylor Bros. Iron- Works Company, 
Limited, did not exécute an act of pledge on the 18th day of May, 
1892, or at any other time, to Léon Godchaux; that no one was ever 
authorized by said compàhy to exécute such pledge; and, further, 
that Godchaux illegally obtained possession of the bonds in ques- 
tion, and now prétends to hold the same in pledge. To thèse 
charges in the cross bill, the answer that the pledge was executed 
in perfect good faith for the purposes of the corporation, which 
received and used the proceeds thereof, seems to be responsive. See 
Dravo v. Fabel, 132 U. S. 487, 10 Sup. Ct. 170; Beals v. Railroad Co., 
133 U. S. 290, 10 Sup. Ct. 314. The issue was one necessarily ten- 
(lered by the cross complaint in order to rebut the presumption of 
Godchaux's ownership arising from possession. See Rev. Civ. Code 
La. art. 3454. The silence of the corporation as to the rightfulness 
of the pledge, — which sileu(!e is sworn to by Godchaux, and is other- 
wise shown by the record, — ^in the liglit of the fact that the board 
of directors knew that the bonds were issued and were in the cus- 
tody of the président to raise money for the necessities of the cor- 
poration, known to hâve been pressing, is signiflcant. In Mer- 
chants' Bank v. State Bank, 10 Wall. 604-644, it is declared by the 
suprême court of the United States that: 

"Where a party deals with a corporation in sood faith, the transaction is not 
ultra vires, and he is unaware of any defect of authority or other irregularity 
on the part of those acting for the corporation, and there is notJiing to excite 
suspicion of such defect or irregularity, the corporation Is bound "by the con- 
tract, although such defect or irregulari^ in fact exista. If the contract eau be 
valid under any circumstances, an innocent party in such a case bas a right 
to présume their existence, and the corporation is estopped to deny them." 

And again, the same court, in Mining Co. v. Anglo-Oalifornian 
Bank, 104 U. S. 192-194, in deallng with a case where there was 
no évidence showing that the président and secretary of a business 
corporation Were authorized by spécial authority to overdraw its 
bank account, said : 

"ïouching that liability, we bave to say tliat, since the mining company had 
power, undeF its charter, to raise money, in that mode, for use in its corporate 
business, and since an indebtedness tbus created would, in the usual course of 
business, be evidenced by the checks of its président and secretarj', the pre- 
sumption should be indulged, not only that those otticers, In mailing an over- 
draft, did not exceed their authority, but that the moneys thus obtained were 
paid over to or received by, the company. But that is a mère presumption, 
arising from the conduct of the parties, as well as from the gênerai mode in 
v^hich corporations organized for profit conduct tlieir business. That pre- 
sumption, if not, under the spécial circumstances of this case, conclusive, 
might hâve been overthrown by affirmative proof of want of authority, express 
or implied. In the président and secretary of the mining company to mais;© 
overdraft checks, and by proof that the company did not recelve the money 
paid thereon by the bank. There is, however, no such proof in this case. The 
flnding is entirely silent as to whether the company did not receive and use 
tiie money. And the flnding that 'no resolution or spécial authority of the 
défendant was shown, authorizing Its président and secretary, or either of 
them, to overdraw Its account in bank,' fairly interpreted, means nothiug more 
than that no proof was madé either way on that point. It does not neces- 
sarily imply that a resolution to that effiect was not, in fact, passed, nbr that 
such spécial authority was not, in effect, given. The meager évidence upon 
which, aCcording t^ the spécial flnding, the case was tried below, is, we think. 
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insufflcient to overturn the presumptions which should be indulged in favor as 
well of the bauk as of the integrity and fldelity oï the offlcers of the mlnlng 
Company." 

In Patterson v. Kobinson, 116 N. Y. 193-200, 22 N. E. 372, the 
court of appeals, in speaking of a contract made by the président 
of a business corporation in its name, and ostensibly for its beneflt, 
said: 

"There is no évidence that the financial transactions between the banlî and 
mill, prlor or subséquent to May 1, 1875, were unlinown to or disapproved by 
the board of either corporation; and this court wlll not, for the purpose of 
reversing the judgment, présume that the transactions were unauthorized by 
the boards, The contract does not appear to hâve been entered into for the 
Personal beneflt of Vail or Eobinson, but solely for the beneflt of the then In- 
volved corporations; and there is no évidence that Vail or Robinson proflted, 
or sought to profit, by the contract. The contract was one which the boards 
of the corporations had power to authorize, thelr présidents to make, or to 
ratify after it had been made; and the burden was on the plaintifC to show 
that the contract was not authorized or ratifled by the boards. Bank v. War- 
ren, 7 Hill, 91; Gillett v. Campbell, 1 Denio, 520; Elwell v. Dodge, 33 Barb. 
336; Bank v. Kohner, 85 N. Y. 189, 193; Smith v. Glass Oo., 11 0. B. 897, 929; 
Lee V. Mining Co., 56 How. Pr. 373, afflrmed 75 N. ï. 001; Mor. Priv. Corp. 
(2d Ed.) 336, 538, 593. The plaintiff failed to rebut the presumption that the 
contract was entered into or ratifled by the authority of the boards of the 
corporations, and it must be held to be blnding on both." 

The principles declared in thèse cases are not in conflict with 
the Louisiana cases cited by the leamed counsel for appellant. In 
Polger V. Peterkin, 39 La. Ann. 815, 2 South. 579, the proof was 
that the défendant, Mrs. Peterkin, had never given the agent any 
authority to draw drafts in her name, and that she neyer knew 
of the existence of such drafts until long after their maturity, when 
she immediately repudiated them. In Eobertson v. Levy, 19 La. 
Ann. 327, the main question decided was whether a mandate to 
administer a plantation carried with it the authority to sign prom- 
issory notes binding on the principal. Nugent v. Hickey, 2 La. 
Ann. 358, was a similar case. Hills v. Upton, 24 La. Ann. 427, dé- 
cides that an agency to settle a debt does not authorize the agent 
to give the principal's note therefor. Crossley v. Bank, 38 La. Ann. 
86, decided that "a claim to the ownership of securities pledged 
cannot be recognized when it is apparent that the pledgor did not 
transfer them, and the pretended conveyance was made by one who 
never had any title to the ownership thereof, to the knowledge of the 
pledgee." In noue of the opinions of the suprême court of Louisi- 
ana in thèse cases do we ând any language used which, fairly ap- 
plied to the cases passed upon, in any wise affects injuriously the 
validity of the pledge in the case now before this court. The prop- 
ositions of law taken from the text-books and marshaled with appar- 
ent force in appellant's brief are too gênerai to be of assistance in 
reaching a correct conclusion imder the state of the proof and the 
presumption therefrom legally arising. As we hâve found that the 
act of mortgage was fully ratifled, and the pledge to appellee was 
valid, the decree appealed from must be afflrmed, and it is so or- 
dered. 



240 FEDERAI. EEPORTEB, VOl. 68, 

CHURCH et al. t. PROOTOB. 

(Circuit CSourt of Appeals, First Circmt February 2, 1893.1 

No. 102. 

L CONTRACTB— iKTERrRETATIOK — VAKIATION OF WrITING BT PaEOL. 

0. & Co. and P. entered into a written contract by which P. agreed to 
pay 0. & Oo. a stated price for "wliat menhaden ttey land" at a certain 
wharf, and C. & Co. agreed to furnlsh menhaden to P. at Buch wharf 
and price, "until he gets through sllvering for the year 1888." Hdd, 
that such contract constituted a complète légal engagement to buy and 
Bell such quantity of menhaden as might be reasonably required in P.'s 
business, and could not be varied by évidence of an oral agreement of the 
parties, at an earlier day, to deliver a spécifie quantity of menhaden daily. 

9, Same— Public Policy— Sblmng Goods undbr Falsb Namb. 

In an action against C. & Oo. for failure to deliver the menhaden, hdd, 
that It was compétent to show tbat P.'s purpose In buylng the menhaden 
was to sell them, under false labels, as mackerel, and thereby deceive the 
public, contrary to the poliey of the law to prevent frauds upon the pub- 
lic, and in violation of a statute of Rhode Island, where the contract was 
made (Pub. St. R. I. c. 114), Imposlng a penalty for exporting or selling 
picliled flsh in packages not branded by a sworn packer with its proper 
name; and that, if it appeared that it was P.'s purpose in buying the men- 
haden to commit such fraud, no right of action could arise In his favor 
for breach of the contract by G. & Co. 

8. Public Polict as a Defknsk— Grounds. 

The défense of public poliey does not proceed so much upon the idea 
■ of relief to the défendant as protection to the public, and it is Immaterial 
that the illégal purpose was unknown to the défendant at the time of an 
alleged breach, 

^ Samb. 

It seems that the law will not afford a remedy to a wrongdoer In a 
BCheme the puriwse of whlch is to deceive and defraud the public, whether 
the party against whom the remedy is sought is himself Innocent or guilty 
of participation in such fraud. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Rhode Island. 

This was an action by Joseph O. Proctor, Jr., against Daniel T. 
Church and others, to recover damages for breach of a contract. 
On the trial in the circuit court, the jury gave a verdict for the 
plaintiff. Défendants bring. error. 

William G. Roelker, for plaintilïs in error. 

William A. Pew, Jr., Thomas A. Jenckes, and Charles A. Wilson, 
for défendant in error. 

Before PUTNAM, Circuit Judge, and NELSON and ALDEICH, 
District Judges. 

ALDEICH, District Judge. At the time the parties entered into 
the contract involved in this controversy, Proctor, the plaintiff be- 
low, was engaged in a gênerai fishing business at Oloucester, in the 
State of Massachusetts, and in preparing and placing on the gên- 
erai market différent kinds of fish, and especially in splitting and 
slivering a flsh called "menhaden," and placing the same upon the 
market; and the défendants, at Tiverton, in the state of Ehode 
Island, were engaged in the business of catching and supplying 
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menhaden, and possessed superior facilities for so doing. On the 
3d day of August, 1888, at Tiverton, the parties entered into an 

agreement in the words f ollowing : 

"Tiverton. R. I., Aug. 3, 1888. 
"We agrée to pay Joseph Church & Co. for what menhaden they land at 
Still's Wharf, Tiverton, R. I., $1.00 per barrel, cash on demand, and they 
to hâve, free of cost to them, the heads and guts landed at their dock in 
a boat that they furnish. Providing crews of steamers refuse to bail the 
flsh, we agrée to bail them at no extra charge to Joseph Church & Co. 

"J. O. Procter, Jr. 

■'Joseph Church & Co., Manufacturera of Menhaden Oil, Guano and Fer- 

"Tiverton, R. I., Aug. 3, 1888. 
"We agrée to furnish menhaden to J. O. Proctor, Jr., alongside Still'a 
Wharf, Tiverton, R. I., at $1.00 per barrel, from now until he gets through 
slivering for the year 1888. Joseph Church & Co. 

"It is understood that when flsh in tubs, Joseph Church & Co. hoist them, 
and J. O. Proctor hauls them out, and dumps them. 

"Joseph Church & Co." 

At the trial below, Proctor, contending that the written agree- 
ments of August 3d did not contain the entire oral contract between 
the parties made on an earlier day, introduced oral évidence tend- 
ing to show that, on a day prier to August 3d, he agreed to take, 
and Church & Co. agreed to deliver, at least 100 barrels of the men- 
haden flsh on each day during the slivering season in the year 
1888. To this évidence the défendants objected, and excepted on 
the ground that its effect was to change or add to the obligations 
of the parties as expressed in their written contract. We think 
the writings, taken together, constitute a complète légal engage- 
ment, and that évidence of an express oral agreement between the 
parties at an earlier day, to deliver a spécifie quantity of flsh daily, 
was incompétent, for the reason that it reads into the written con- 
tract an élément not necessarily a part thereof. It seems to us 
that the writings constitute one of those common agreements where- 
by one person agrées to supply for a stated price, and another 
person agrées to buy, ail the articles in a certain line required for 
his family's use or for his business during a certain period. Such 
a contract is not indeflnite, for the reason that the requirements 
of the family or business may be approximately known, and the 
quantifies are to be determined by the reasonable demands of such 
family or business. By the terms of the contract expressed in 
writing, Church & Co. in efifect agreed to deliver, and Proctor in 
effect agreed to receive, such quantifies of menhaden as might be 
reasonably required by his business, to be delivered and received 
during the period and at the place and price designated in the 
contract. Proctor was not bound to receive, and Church & Co. 
were not bound to deliver, more than was reasonably required by 
the business to which the contract had référence. From the nature 
of the subject-matter to which the contract related, the quantity 
was necessarily uncertain. Proctor's requirements were âubject 
to the fluctuations incident to the season and the demands of the 
market, and Church & Co.'s catch was subject to the weather and 
other éléments of uncertainty incident to their enterprise. The 
v.66F.no.3— 16 
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Tindertakinga of the parties, therefore, like ail contracts of tliis 
character, were subject to the contingencies wMcli ordinarily af- 
fect catching and using fresh flsli. Interpreting the writings, 
therefore, with référence to the subject-matter, and the under- 
stood situations of the parties, the contract was complète on its 
face, in the sensé, of course, that it was as complète as contracts 
regulating undertakings of this character can well be made. The 
meaning was that one of the parties should receive such quanti- 
ties as his business required, and the obligation of the other party 
was to answer such requirements, but in no event to exceed their 
catch, as their undertaliing was subject to the contingencies or- 
dinarily incident to an enterprise of the character of that in which 
Church & Co. were engaged. In such sensé, the contract was a 
complète obligation, and évidence of a prier oral agreement to de- 
liver daily a spécifie quantity of flsh was inconsistent with its mean- 
ing, and therefore incompétent. 

So much as to the face of the contract and its meaning as inter- 
preted with référence to the subject-matter generally, but it is 
said by Church & Co. that, looking further to the subject-matter a» 
disclosed by the record, the contract is àltogether void. for the 
reason that it is against public policy. The ground of this objec- 
tion, stated generally, is that Proctor, taking advantage of the 
scarcity of mackerel in 1888, conceived the idea of putting upon 
the markets generally the menhaden, as a food flsh, split and 
salted, packed in barrels, tubs, pails, and other packages, and 
variously branded with misleading and deceptive marks and char- 
acters, as, for instance, "Alaska Mackerel, for Family Use." Pro- 
ceeding upon the theory that the facts, if shown, would disclose 
a contract which would not be upheld, Church & Co. offered évi- 
dence to show the character of the marks and brands placed upon the 
casks and barrels containing the flsh, and upon Proctor's objection 
this évidence was excluded, subject to exception. At the conclu- 
sion of ail the évidence in the case, the défendants moved for a 
verdict "on the ground that it appeared from the plaintiff's testi- 
mony that the purpose for which he intended to use and did use 
the flsh whieh were the subject-matter of the contract sued upon 
was illégal, and against public policy, as being a fraud and an im- 
position on the public, and » * ♦ illégal, in being in violation 
of chapter 114 of the Public Statutes of Rhode Island." The court 
below refused to direct the verdict, and the défendants excepted. 

The record does not clearly show that Proctor's deceptive and 
unwarrantable purpose existed during the entire period covered by 
the contract, and for this reason the court below could not hâve 
properly directed a verdict upon the ground stated in the motion. 
We think, however, that Church & Co., under the Une of défense 
disclosed, were entitled to show fully the purpose of Proctor at 
the time of the contract, the use which he made of the flsh fur- 
nishëd, and the manner in which they were placed upon the market, 
and that the court erred in excluding évidence as to the marks 
and brands upon the casks and barrels. The évidence excluded 
was compétent and material upon the issue raised by the de- 
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fense, and would tend to show that the public was being deceived 
and cheated through false and misleading brands and charac- 
ters used for the purpose of advancing the sale of a product be- 
yond that which would resuit from its true merit. The point 
is made that the Rhode Island statute does not apply, for the 
reason that the évidence shows that the fish in question were 
designated as "salted iish," while the statute has référence to 
"pickled flsh." Tliis is a distinction which the trade might make, 
but which, pcrhaps, the jury would not be required to make, or 
which, if made, might hâve been overcome by the jury in view of 
évidence that the flsh were put up for the trade in barrels and 
casks and in closed packages of varions forms. Ail pickled flsh 
in the ordinary fish business are salted, although ail salted flsh 
are not pickled. In view of ail the évidence, we cannot say that 
the jury would not hâve been warranted in flnding that the witnesses 
■ in using the term "salted flsh" intended to describe the fish in 
question as pickled. The purpose of the évidence, as to the man- 
ner of placing the fish upon the market, was a double one, flrst, 
to show that statute of Ehode Island was violated, and, second, 
to show a scheme which involved a fraud on the consumers of flsh 
as an article of food. As bearing upon the gênerai question 
whether Proctor's purpose and manner of doing business was such 
as to render the contract void as against public policy, we think 
the Ehode Island statute might properly be urged, and that it was 
material to know whether Proctor's manner of doing business con- 
formed to the statute, or whether it was in plain violation of a 
statute intended to protect the public generally against fraud and 
imposition. Chapter 114 of the Public Statutes of Rhode Island, 
which was in force in 1888, provides, among other things, that 
"casks for menhaden and herrings shall be of the capacity to hold 
twenty-eight gallons," and "every cask before being packed or re- 
packed for exportation shall be flrst searched, examined and ap- 
proved by a packer, and shall, when so packed or repacked for 
exportation, be branded legibly on one head with the kind of fish 
it contains and the weight thereof, or the capacity of the cask 
with the flrst letter of the Christian and the whole of the surname 
of the packer, the name of the town, and the words Rhode Island, 
in letters not less than three-fourths of an incli long, to dénote that 
the same is merchantable and in good order for exportation." It 
is further provided, through section 8 of the same statute, that 
"every person who shall olïer for sale in or attempt to export from 
the state any pickled fish which hâve not been approved by a sworn 
packer, or in casks which are not branded as aforesaid, shall for- 
feit flfty dollars for each offense." It is manifest that this statute 
regulating the packing of fish in Rhode Island was intended for 
the protection of the public generally, not Rhode Island consum- 
ers alone, but consumers generally. It was to prevent fraud upon 
the public, and public policy requires that no action shall be suc- 
cessfully maintained in favor of those who pack and ship food flsh 
in open violation of the wholesome provisions of this statute. 
If is conceded that the plaintiff below not only did not conform to 
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the statute, but that the packages were falsely marked. The 
maxim, "Ex dolo malo non oritur actio," fairly and forcibly applies 
to such a situation. If, upon a jury trial, the fact should be estab- 
lished that the packages prepared and shipped by Procter were 
pickled flsh, within the meaning of the Ehode Island statute, then 
for such time as he was actually engaged, or had the purpose to en- 
gage, in pacldng and shipping pickled flsh, without conforming to 
the provisions of the statute, he would not be entitled to maintain 
his action for damages resulting from nondelivery of the subject- 
matter intended to be used in violation of the statute law. Bank 
V. Owens, 2 Pet. 527, 539; Miller v. Ammon, 145 U. S. 421, 12 Sup. 
et 884; Forster v. Taylor, 5 Barn. & Adol. 887; Eaton v. Keegan, 
114 Mass. 434; Pol. Cent. 322; Curtis v. Leavitt, 15 N. Y. 9; Benj. 
Sales, § 654. 

Looking at the transaction aside from the local statute, and inde- 
pendent of the question whether the packages contained pickled 
or salted flsh, the authorities conform to a wholesome and sound 
rule of public policy that no cause of action shall arise in behalf 
of a person engaged in a business which is illégal, or which is a 
fraud and imposition upon the public, and the law will not uphold 
or enf orce a contract, or aid a party, where the purpose is to cheat 
and deceive the public generally. We feel bound to recognize the 
modem public policy indicated by the various statutes, as sus- 
tained by judicial authority, designed for the protection of the 
public, and which, in the interest-of heaith and fair dealing, under- 
take to regulate trafflc in food products. The point is taken that 
the purpose of Procter to place this product (innocent of itself) 
upon the market in an improper manner was not known to Church 
& Co. at the time of the alleged breach, and that, therefore, the 
objection is not open to the défense. This is not "an answer. The 
défense of public policy does not proceed so much upon the idea 
of relief to the défendant as protection to the public, by withholding 
légal remedy from a party contemplating or practicing imposition. 
It would be a strange rule of law which would extend relief to a 
particeps criminis, and withhold relief from an innocent party, who 
seeks to avail himself of its protection when the imposition is dis- 
covered. Cowan v. Milbourn, L. R. 2 Exch. 230; Spotswood v. 
Barrow, 5 Exch. 110; Holman v. Johnson, Cowp. 341. The whole- 
some and salutary maxim, "Ex turpi causa non oritur actio," has 
been so far enlarged that it may now be said that the law will not 
afford a remedy to a wrongdoer in a scheme to deceive and defraud 
the public, and this modem doctrine does not dépend upon the 
considération, or the innocence, or lack of innocence, of the party 
who seeks to interpose the objection. It becomes a défense, and 
may be interposed whenever the fraud is discovered. It must be 
observed, however, that it would not always be enough to avoid a 
contract for a sale of articles innocent of themselves that the party 
who acquired thein, or sought to acquire them, occasionally used 
them unlawfully. In order that this doctrine should operate in 
avoidance of a contract, except where the illegality involves life 
or offenses of the higher grade, it must appear that the party acquir- 
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iug the product intended to use it unlawfully when the contract 
was made, or when possession was sought, or that he was engaged 
in a gênerai scheme involving illegality, or the gênerai purpose was 
to use the product in a deceptive and fraudulent manner. The 
record shows that the "plaintiff testified that under the arrange- 
ment contemplated by him, and the contract made with the défend- 
ants, the âsh were to be landed at Still's Wharf, at Tiverton, in 
the state of Ehode Island, and immediately there split and salted, 
and packed up in barrels, tubs, pails, aad other packages, and 
marked and branded and shipped to fill thèse orders to various 
parts of the country, and that ail the flsh that were actually received 
by him under this contract with the défendants, and otherwise 
during the season of 1888, at Tiverton, R. L, were so packed and 
marked there on the spot," and shipped from that point. It also 
shows that the barrels, casks, and packages were variously branded 
"Alaska Mackerel," "Russian Mackerel," "Califomia Mackerel," 
"Family White Fish," and "Fat Family Silversides." It is obvious 
that the real object of marking the packages thus was to make the 
product "appear to be what it was not, and thus induce unwary 
purchasers," — Plumley v. Massachusetts, 135 U. S. 461, 15 Sup. Ct. 
154, — who could not scrutinize the contents, to buy it as mackerel. 
Humanity is entitled to know what it buys and consumes. Grov- 
ernment is instituted and maintained, and law is administered, for 
the protection of the people ; and justice influenced by enlightened 
public policy, and controlled by légal principles, requires that con- 
tracts shall not be upheld and enforced for the benefit of a wrong- 
doer, where the subject-matter thereof is designed to be used in 
furtlierance of a business enterprise which contemplâtes imposition 
upon the gênerai public through false, misleading, and deceptive 
brands and labels, placed upon sealed packages of food products 
in a manner calculated to deceive, and forward the sale of such 
articles for what they are not. Looking at the record as a whole, 
however, it does not clearly and distinctly appear when the plaintiff 
below entered upon such scheme or business, and for this reason 
we cannot say there was error in the refusai of the court to direct 
a verdict for the défendants. If upon any subséquent trial this 
issue should be raised, and évidence adduced in support thereof, 
we think the jury should be instructed that no damages can be 
recovered, and no action maintained, covering any period in which 
the plaintiff below contemplated, or was actually engaged, in 
placing upon the market the fish described in the contract, under 
false, deceptive, and misleading brands, designed to attract and 
induce trade. During the time he entertained such purpose 
(Gowan v. Milbourn, L. R, 2 Exch. 230, 236; Materne v, Horwitz, 101 
N. Y. 469, 5 N. E. 331), or was actually engaged in such business, 
the law will not help him. The verdict should be set aside for 
the reasons stated, and it becomes unnecessary to consider the other 
questions raised by the plaintiffs in error. Judgment of the cir- 
cuit court rêver sed; new trial ordered. 
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CITÏ OF LAREDO v. INTERNATIONAL BRIDGE & TRAMWAY Ca. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 250. 

1, MoNOPOLiEs — Pkrky Franchise and Bridge Privilèges. 

The City of Laredo, Tex., owning a ferry franchise over the Rio Grande 
river, granted to it at an early day by the Spanish government, contracted, 
by ordinance, vyith a biidge company to permit the érection of the north 
end of a bridge in certain of its streets, and agreed not to exercise ita 
ferry franchise for a period of 25 years, in return for which it was to re- 
ceive $5,000 per year for the same period. Held, that this ordinance did 
not create a monopoly, withln the meaning of the Texas constitution (art- 
icle 1, § 26), which déclares that "perpetuities and monopoUes are contrary 
to the genius of a free government, and shall never be allowed." 

2. Municipal Corporations — Poweb op Council — Aliénation op Perrt 

Franchise. 

In thus converting Its ferry privilège Into an équivalent or more béné- 
ficiai bridge privilège, for a limited period, the city was not exercisrng 
a discrétion so clearly beyond the purposes of the franchise as to make the 
contract void, and the ordinance was within the lawful power of the 
council to enact. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This was an action by the city of Laredo, Tex., against the Inter- 
national Bridge & Tramway Company, to recover money alleged to 
be due under a contract. The circuit court sustained a demurrer to 
the pétition, and, plaintif? having declined to amend, rendered judg- 
ment dismissing the action. Plaintiff brings error. 

William Aubrey, for plaintiff in error. 
J. H. McLeary, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The plaintiff in error, the city of 
Laredo, Tex., brought its action ia the state court for Webb county, 
Tex., against the défendant in error, the International Bridge & 
Tramway Company, a private corporation, incorporated under the 
laws of the state of Texas. The plaintiff alleged: 

That it is the owner of a large tract of land, embracing the city of Laredo, 
which was granted to it by the crown of Spain in A. D. 1767. That in the 
same grant was embraced the exclusive rlght and privilège in and to the 
plaintiff to establish and maintain a ferry privilège across the Rio Grande, 
which stream bounds the grant and the city of Laredo on the south. That 
the grant from the Spanish crown was in ail respects conflrmed by the lég- 
islature of the state of Texas on the 4th. of September, A. D. 1850. and for 
which that state issued its patent to plaintiff in July, 1884. That by an act 
of the législature dated 29th January, 1848, incorporating the city of Laredo, 
the plaintifC's authorlty and privilège to establish ferries across and land- 
ings on the Rio Grande, and to fix the rates and rents of the same, was 
recognized, and was agaln recognized in an amendment to its charter grant- 
ed by the législature in February, A. D. 1850. That plaintiff had exercised 
the exclusive right of its ferry franchise from the date of its grant contin- 
uously up to the 7th Aprll, 1889. That on the Ist September, 1887, the de- 
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fendant made application to plaintiff, tlirough its council, by wliich It asked 
authority to erect and construct within the corporate limlts of the city ot 
Laredo, in such street as should thereaftef be mutually determined, ttie nortb 
■end of a bridge which it desired to construct across tbe Rio Grande, and 
proposed to pay the sum of $3,000 annually for the first five years from the 
date of the opening of the bridge for travel, and to pay annually for the 
second five years $5,000, and from the expiration of ten years to pay annually 
$6,000 for the privilège it asked. That, at and for a number of years prior 
to the time of the negotiations set in motion by this application, the plaintiff 
was receiving and had received annually for its feiTy franchise the sum of 
$5,000, which was paid quarterly by the lessees thereof. That the negotia- 
tions between the plaintiff and the défendant resulted in the passage of au 
ordinance by the plaintifï's council autborizing tbe défendant to enter upon, 
with the north end of its bridge, certain streets and lands of the plaintiff, 
to use the same in constructing, opening, and niaintaining its bridge, and 
agreeing that for the period of 25 years the plaintiff would not exercise its 
ferry privilège, nor permit others to do se, and would by proper ordinance 
enforce the collection of reasonable tolls, requiring bond of tlie défendant for 
the proper discharge of its duties in the premises, and allowing 18 months 
for the completion and opening of the bridge, the dimensions and quality of 
which were specifled. The terms of this ordinance were duly accepted by 
the défendant, and bond given as required. That, pending the period of 18 
months allowed for opening the bridge, the plaintiff withdrew the lease of 
Its ferry franchise, and has not exercised the same, or permitted it to 
be exercised by any person or corporation other than the défendant, since 
the opening of the defendant's bridge for business, which was 7th April, 
1889. That, in considération of the acts and engagements of the plaintiff 
above substantially stated, the défendant, besides other covenants not in issue, 
oontracted to pay the plaintiff the sum of $5,000 a year for the period of 25 
years from 7tb April, 1889, in quarterly installments. That thèse quarterly 
installments, as each matured, were regularly paid from 7th April, 1889. 
to tbe quarter ending 8th January, 1892, except the sum of $050. That 
since the time last mentioned the défendant has failed and refused to pay 
the Installments that hâve matured to the amount, at the filing of the suit, 
of the sum stated. That the plaintiff bas fully kept and performed its en- 
gagements, and the défendant has enjoyed the use and fruits of the rights. 
privilège, and aid granted it by the plaintiff. 

The prayer is for judgment for the amount of the installments 
matured and unpaid, and for interest thereon, and for costs, and for 
such other gênerai relief as the court may deem just. 

The défendant demurred to the plaintiff's pétition, urging: (1) 
It shows no cause of action; (2) the contract sued on was made in 
pursuance of an attempt to regulate foreign commerce; (3) the con- 
tract sued on created a monopoly; (4) it appears from the pétition 
that the city had no authority to enact the ordinance under which 
the recovery is sought; (5) the city undertook by the ordinance to 
barter away its ferry privilège without authority of law. 

At the hearing the circuit court, to which the case had been re- 
jnoved, sustained the demurrer on the flrst, third, fourth, and fifth of 
the grounds just stated, and, the plaintiff declining to amend, judg- 
ment was passed dismissing the action. 

The constitution of Texas déclares : "Perpetuities and monopolies 
are contrary to the genius of a free government, and shall never be 
allowed." Const. 1876, art. 1, § 26. In the whole period of that 
historié struggle, in the forum and on the fleld, which marked the 
birth, growth, and full maturity of the genius of English free gov- 
ernment, the denunciation against monopolies was never leveled at 
any claim of right to exclusive privilège held under an act of parlia- 
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ment. In fhe Slaughterhouse Cases, 16 Wall. 36, it was said by 
Mr. Justice Miller in delivering the opinion of the court: 

"We tldnk it may be safely afflrmed that the parlîament of Great Britain, 
representing the people in tlieir législative functions, and the législative bodiea 
of this country, hâve from time immemopial to the présent day continued 
to grant to persons and to corporations exclusive privilèges,— privilèges denled 
to other citizens, privilèges which corne within any just définition of the 
Word 'monopoly' as much, as those now under considération,— and that the 
power to do this has never been questioned. Nor can it be truthfuUy denied 
that some of the most useful and bénéficiai enterprises set on foot for the 
gênerai good hâve been made successful by means of thèse exclusive rights, 
and could only hâve been conducted to success in that way." 

There are classes of exclusive privilèges which certainly do not 
amount to "monopolies," within the meaning of the common law 
or of the Texas constitution. Courts of last resort hâve gener- 
ally refrained from propounding an authoritative affirmative défi- 
nition of the "monopoly" so odious to the common law and to the 
genius of a f ree government. It would try the power of expression 
of most jtidges, if not of human speech, to frame such a définition, 
outside of which a grant or contract must wholly and clearly rest 
to escape the stroke of nuUity. It has therefore generally been 
deemed wise and safe to use rather the process of exclusion, and 
détermine what is not a monopoly, so far as the case in hand re- 
quired. From the time of the séparation of Texas from Mexico 
the provision above quoted has had place in her constitution. 
From its flrst adoption, now nearly 60 years ago, it has been the 
constant practice to grant exclusive ferry privilèges to individuals 
and to corporations. Thèse grants hâve been made sometimes 
directly by the législature, but commonly by the subordinate muni- 
cipal bodies. It has also been the practice in that state to grant 
to individuals and td corporations authority to erect and maintain 
toU bridges over the larger streams. At one time a gênerai law 
authorized the securing of such a privilège to be exclusive for a 
period of not exceeding 10 years, on the terms and in the manner pre- 
scribed in that statute. Spécial charters hâve been passed grant- 
ing such privilèges to individuals and corporations for longer pe- 
riods than 10 years; and the power of the législature to make 
such grants has been held to be undoubted by the suprême court 
of Texas. Hudson v. Emigration Oo., 47 Tex. 56. It may be safely 
afflrmed that many of thèse enterprises thus authorized and f ostered 
hâve been as usef ul and bénéficiai to the public, as promotive of the 
gênerai good, as they hâve proved profitable to the holders of the 
privilège; that they hâve been made successful by means of the 
enjoyment of the exclusive right; and that, at the time and place 
when and where thèse bridges were erected, they could hâve been 
constructed, maintained, and conducted to success only in that 
way. It is not suggested that the defendant's bridge is not pro- 
motive of the gênerai good, or useful and bénéficiai to the inhab- 
itants of the city of Laredo, or that it is not as useful and bénéfi- 
ciai as the ferry which the city had maintained for more than a 
century under its grants from the Spanish crown and from the 
state of Texas. It is not shown by the plaintiff's pleading, nor 
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caii it be fairly inferred therefrom, that the ferry privilège so early 
granted, so often recognized hy tlie législature, and so long enjoyed, 
was held by the city of Laredo for strictly municipal purposes, 
rather than bestowed as a soTirce of revenue, to be administered as 
such for the best interest of the city, in the sound discrétion of its 
constituted authorities, acting in good faith. On the contrary, if 
the pétition does not expressly so aver, it is fairly and clearly to be 
implied from its allégations that the privilège was originally ex- 
tended as an endowment for the purposeof providing revenue for the 
infant town, to be reared in a remote province existing in the state of 
nature, inhabited chiefly by savage Indians. It is only in its qual- 
ity as property that the contract declared on deals with this ferry 
privilège. The défendant had organized as a corporation under 
the state laws for the purpose of erecting a bridge across the stream. 
It had procured the consent and authority of congress to erect and 
maintain its bridge. It represented that it had procured the proper 
concession from the authorities on the Mexican side of the river. 
But it could not enter the city of Laredo, or erect any part of its 
bridge on the streets or grounds of the city, without its consent, 
either voluntarily given, or secured by the process of expropria- 
tion, if the défendant had that power. If it was authorized to put 
in opération the police power of expropriation, it must do it, if at 
ail, in the manner and on the terms prescribed by law. The open- 
ing of a sufflcient bridge at that point, or from any point in the 
city, across the stream to the Mexican city on the other shore, 
would injure or destroy the value of the ferry privilège, then yield- 
ing the city an annual revenue of |5,000, payable and being reg- 
ularly paid quarterly into its treasury. The abutments and ap- 
proaches to the bridge would necessarily, to some extent, obstruct 
the Street on which it entered, and the streets crossing it at or near 
the river front. It was or might become necessary or désirable 
to use other ground belonging to the city not in use as a public 
Street. Ail of thèse matters would be considered in the expropria- 
tion proceeding, or, at least, would certainly be insisted on by the 
city. In full view of ail the conditions of the respective parties, 
with perfect actual knowledge of ail the facts, and charged with 
equal knowledge of the constitution and gênerai laws of Texas, 
the défendant chose to negotiate for, and proposed to contract for, 
the voluntary grant of the right and privilège it needed or desired 
from the' city. It can hardly be seriously contended that the péti- 
tion does not show that the city had some interest and rights in 
the subject-matter of this contract about which the city council 
had power to contract in some manner or to some extent. Laredo 
V. Martin, 52 Tex. 548; Indianola v. Gulf, W. T. & P. E. Co., 56 Tex. 
594 ; Waterbury v. Laredo, 60 Tex. 519. Not only has it power to 
make some provision for the proper disposition and use of thèse val- 
uable interests of the city, but an exigency has arisen when it is 
imperatively called to décide whether it will make a volimtary con- 
tract disposing of thèse interests, so as to save the city the présent 
value and secure full compensating équivalents, or submit to pro- 
ceedings for expropriation that would substantially devour thèse 
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rights oû sucli terms as andther tribunal might impose. The counciî 
decided to contract as in the ordinance specified and sufiSciently set 
out in the opening of this opinion. So far as the défendant, in the 
érection and opération of the bridge, may or should be subject to 
municipal régulation and control by the city, county, or state. as 
respects the due regard for safety, the sufficiency of the seryice, 
and the reasonableness of tolls, it is not affected by this contract. 
The défendant did not ask the city council to grant it a franchise 
to erect and maintain a toll bridge across the Rio Grande. It 
represented that it already had and held from the Mexican author- 
ity, and from the congress of the United States, the exclusive right 
to construct, maintain, and operate such a bridge, and to collect 
tolls, the govemment of the United States reserving the right to 
regulate the tolls. The plain, practical construction put on the 
constitution of Texas by every department of her state government 
clearly shows that the exclusive privilège held and exercised by 
the défendant does not constitute a monopoly, within the meaning 
of section 26, art. 1, of that instrument. The allégation is ample 
that the défendant is exercising ail the rights and enjoying ail the 
exclusive privilèges that the contract sued on contemplated. It 
therefore follows that the contract is not one creating a monopoly 
forbidden by the constitution of Texas. The défendant preferred 
to incur an annual charge running from the opening of its bridge, 
then 18 months in the future, and to promise to pay from that 
future date quarterly installments of a specified amount for a pe- 
riod approximating the ordinary lifetime of the bridge structure 
it was to erect, rather than pay in advance a luùip sum in full of 
the considération it received. We do not hâve to seek far or to look 
sharp to find good reason for this choice. The sensé of justice re- 
jects the thought that any lawful being, though without a soûl, 
could hâve made this choice with a view to the défense hère urged. 
Considering the grant of the ferry franchise as an endowment for 
the purposeof producing revenues, and conceding that this franchise, 
though not alluded to in the defendant's proposition, was a mate- 
rial, if not the chief, subject of the contract between the parties, 
the administration and disposition of it by the ordinance which 
embodies their contract does not appear to hâve been or to be 
reckless or improvident. The discrétion to couvert the ferry priv- 
ilège into an équivalent or more bénéficiai bridge privilège, with- 
out loss of revenue to the city, does not appear to us to be a dan- 
gerous discrétion, so clearly beyond the purposes of the franchise 
as to make the agreement to do so void. In the nature of the case, 
such a disposition, if made at ail, must extend over a period ap- 
proximating the ordinary lifetime of the bridge structure. The 
stream is a large one, — as its name imports, it is a navigable water, 
the dividing Une between two great nations, under whose authority 
the bridge was to be built and operated. The défendant relies on 
City of Brenham v. Water Co., 07 Tex. 542, 4 S. W. 143; Waterbury 
V. City of Laredo, 68 Tex. 575, 5 S. W. 81; and Central Transp. Co. 
V. Pullman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 478. We 
hâve carefully examined ail of the Texas cases cited on the briefs 
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•of the counsel for each of the parties. The doctrines announced 
by Mr. Justice Gray in the case last referred to, and the doctrine 
oif the varions previous cases in that court, reviéwed by him and so 
clearly summarized in that opinion, hâve become familiar law. But 
neither in those opinions of the suprême court, nor in the authority 
of the Texas cases, as we read them, do we flnd support for the 
contention of the défendant in error. The Texas cases, taken ail to- 
gether, it seems to us, oppose, rather than sustain, the défendantes 
contention. The opinions of the suprême court, so far as they 
apply, hâve the same effect. It seems clear to us that the contract 
in question is within the powers of the council to contract. We 
conclude, therefore, that the demurrer should hâve been overruled. 
Ordered that the judgment of the circuit court is reversed, and the 
cause remanded to that court, with direction to award the plaintiff 
a new trial 
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(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

CnSTOMs DuTiES — Classificatioîi— Elatebium. 

Elaterium in cakes, prepared from tlie juice of ttie fruit of "echallium 
elàterium" by evaporation and drylng, and containing a médicinal drug 
laiown as "elaterine," wliicb, however. is extraeted from the calîes be- 
fore it is used by the physician, is exempt from duty under Act Oct. 1, 
1890, par 560, as a drug "in a crude state," and cannot be classifled as 
a "médicinal préparation," witliin paragraph 75, nor as a "drug wbich 
has been advanced in value or condition, by reflning or grinding or by 
some process of manufacture," within paragraph 560. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Merck & Co., importers of certain mer- 
chandise known as "elaterium," for a review of the décision of the 
board of gênerai appraisers sustaining the décision of the collecter 
of the port of New York as to the rate of duty on such merchandise. 
The circuit court reversed the décision of the board. The United 
States appealed. 

Henry C. Platt, Asst. U. S. Atty. 
Comstock & Brown, for importers. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The appellees, Merck & Co., im- 
ported, in the year 1892, into the port of New York, sundry boxes 
containing a drug known as "elaterium," which was returned by the 
appraisers as a "médicinal préparation," and duty was assessed 
thereon by the collecter at 25 per cent, ad valorem, under the pro- 
vision of paragraph 75 of the tarift" act of October 1, 1890, which is 
as follows: 

"AU médicinal préparations, includlng médicinal proprietary préparations 
of which alcohol is not a component part, and not specially provided for in 
this act, 25 per cent, ad valorem; caiomel and other mercurial médicinal prép- 
arations, 35 per cent, ad valorem." 
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The importers protested, claiming that the merchandise waa 
exempt from duty because contained in the free list They prin- 
cipally relied on the aileged fact that it was a crude drng, and was 
exempt under paragraph 560 of the same act, which is as follows: 

"Drugs, such as barks, beans, berrles, balsams, buds, bulbs, and bulbous 
roots, excrescences such as nut galls, fruits, flowers, dried fibers and dried 
insects, grains, gums and gum resin, herbs, leaves, licbens, mosses, nuts, roots 
and stems, splces, vegetables, seeds aromatlc, and seeds of morbid growth, 
weeds and woods used expressly for dyeing; any of the foregoing wbich are 
net edlble and are in a crude state, and not advanced in value or condition 
by refinlng or grlndlng, or by other process of manufacture, and not specially 
provided for in thls act." 

The collector's décision was sustained by the board of gênerai 
appraisers, whose décision was reversed by the circuit court. The 
United States thereupon appealed to this court Elaterium is the 
residue deposited by the juice of the fruit of echallium elaterium, 
which is a little fruit resembling somewhat the cucumber, with a 
hollow interior fllled with juice. The fruit is gathered just before 
it is ripe, because when ripe it breaks in handling. It is eut in two, 
when the juice flows ont, which is allowed to stand until the sédi- 
ment is deposited at the bottom. The juice is poured off, and the 
sédiment is dried as quickly as possible, to aroid fermentation. The 
British Pharmacopoeia contains the following formula for the prép- 
aration of the drug as imported : 

"Cut the fruit lengthwise, and lightly press out the juice. Strain it through 
a hair sieve, and set aside to deposit. CarefuUy pour o(ï the supernatant liq- 
uor, pour the sédiment on a linen filter, and dry it on porous tlles, in a warm 
place." 

It is imported in little cakes, and varies much in quality. It is 
not used in this form by the physician. The manufacturer extracts 
from the cakes their vital principle, which is known as "elaterine." 
The imported article is not a médicinal préparation. It is an article 
from which a médicinal préparation can be made. It is a deposit 
from the juice or is the evaporated juice of the fruit, and from it 
its active principle is subsequently extracted. The contention 
of the United States, that, if not a médicinal préparation, it is, under 
paragraph 560 of the act of October, 1890, a drug which has been 
advanced in value or condition by reflning or grinding, or by some 
process of manufacture, cannot be sustained. It is not only a drug, 
but a crude drug, and is the crudest form in which elaterium is 
known. It is not reasonable to call the simple process of evapora- 
tion and of drying, by which it has been brought into the condition 
of a drug, a process of manufacture which has advanced the article 
beyond the condition of a crude drug. The juice has become, by 
evaporation and drying, a crude drug, but nothing more. The dé- 
cision of the circuit court is aiïirmed. 
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PE3NR0SE V. PACIFIC MUT. LIFB INS. CO. OF CALIFOENIA. 

(Circuit Court, D. Montana. NoTcmber 19, 1894.) 

No. 251. 

1. PLBADING — EXHIBIT Annexbd to Complaiut. 

Annexing to a complaint, as an exhibit, a copy of a contract sued upon, 
and referring to the same in the complaint, does not take the place of 
positive allégations of the terms of such contract, accordlng to their légal 
efCect or in haec verba. 

2. Same. 

P. sued an Insurance company upon a policy of insurance, alleging that 
said company had agreed to pay to plaintiffi $5,000 In case of the death 
of her husband from "violent Injuries," and that her said husband had 
died In conséquence of "violent injuries." A copy of the policy was an- 
nexed to the complaint, as an exhibit, by which It appeared that the in- 
surance was against "violent and accidentai injuries." Sdd, that the ex- 
hibit could not be taken as, adding allégations to the complaint, and 
since, excluding the exhibit, the complaint stated a complète cause of ac- 
tion, It was not demurrable. 

TMs was an action by E. A. Penrose against tke Pacific Mutual 
Life Insurance Company of Oalifornia upon a policy of insurance. 
Défendant demurred to tlie complaint. 

George Haldorn, for plaintiff. 
Thos. C. Bach, for défendant. 

KNOWLES, District Judge. This is an action on what is termed 
an "accident policy." The complaint contained this allégation: 

"That, under the terms of said policy of insurance, défendant agreed that in 
case W. J. Penrose did, during the continuaace of said policy, sustain such 
violent Injuries, which alone should cause his death within ninety days from 
the time of the happening of such accident, then the said défendant should 
pay to the plaintiff, if surviving, the sum of five thousand dollars; that the 
said W. J. Penrose did during the contiauaace of said policy sustain such 
violent injury, which caused hls death within ninety days from the happening 
thereof ; and .that défendant had due notice and proof thereof, as required by 
the terms of said policy." 

Plaintiff made the policy of insurance an exhibit and part of the 
complaint. 

In looking at the policy of insurance, I find therein, after stating 
the amount for which said W. J. Penrose was insui'ed, this: 

"The said sum to be paid to Mrs. E. A. Penrose, wife, if surviving (if dead, 
to the légal représentatives of the insured), after due notice and satisfactory 
proof that the insured has, during the continuance of this policy, sustained 
such violent and accidentai injuries as shall extemally be visible upon his per- 
eon, and which alone shall hâve caused his death within ninety days from 
the happening of such accident" 

Défendant demurred to the complaint, for the reason that the same 
did not state facts suflBcient to constitute a cause of action. If the 
policy was as stated in the allégations of the complaint, I do not see 
but it States a cause of action. The trouble is, not that it does not 
state a cause of action, but that plaintiff in her complaint has not 
stated the contract of insurance correctly. It is not the same con- 
tract set forth in the exhibit 
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Whether or not the plaintifl should hâve stated that under the 
terms of thé policy of insurance défendant agreed that in case 
W. J. Penrose did during the continuance of said policy sustain 
such Tiolent and accidentai injury, is a question that does not 
arise in such a demurrer as is presented in this case. It niiglit 
anse on a pléa of non est factum. Whether or not the plain- 
tiff should hâve alleged that W. J. Penrose "did sustain such violent 
and accidentai injury" as occasioned his death, might arise under 
the demurrer if plaintifl had set forth the contract in the alleging 
part of the bill. As a rule, an exhibit is not considered as an alléga- 
tion of the facts it contains. Fitch v. Cornell, 1 Sawy. 156, Fed. Cas. 
No. 4,834; Oh Chow v. Hallett, 2 Sawy. 259, Fed. Cas. No. 10,469. 
Under what is termed "code pleading," the facts constituting the 
cause of action should be stated. A contract' may be stated accord- 
ing to its légal effect or in haec verba. In setting forth a contract in 
haec verba, the language of the contract is used in stating the same 
in the pleading. This view of code pleading is supported by Pom. 
Kem. & Rem. Rights, § 526. In declaring upon a contract at com- 
mon lavf, the setting forth the contract according to the légal effect, 
or in haec verba, was the rule of pleading. Then the allégations 
were that the parties entered into a contract, using the words 
thereof, if declared upon in haec verba. 1 Chit. PI. 313, 314. 

The rule in regard to the profert of a vpritten instrument shows 
that the stating of a contract in haec verba was not considered as 
setting forth a copy of a contract. Oyer of a contract could still be 
demanded., Id. 378-446; Shipman, Com. Law PI. 105. I do not 
think that in using the language that a contract should be stated 
according to its légal effect, or in haec verba, any différent rule is 
sought to be established in this regard from what prevailed at com- 
mon law. There are some décisions of the suprême court of Cali- 
fornia which seem to be to some extent in conflict witli the views 
hère expressed. Stoddard v. Treadwell, 26 Cal. 294; Murdock v. 
Brooks, 38 Cal. 596. A référence to an exhibit, however, to supply 
a deflciency in the allégations of a complaint, has been held by the 
same court not to be sufficient. City of Los Angeles v. Signoret, 50 
Cal. 298. In the case of Blasingame v. Insurance Co., 75 Cal. 633, 17 
Pac. 925, it was held that a variance between the allégations of a 
complaint and the facts appearing in a copy of a policy, attached 
to and made a part of the complaint, could not be raised by a gên- 
erai demurrer that the complaint did not state facts sufficient to 
constitute a cause of action. To the same effect is the case of Men- 
docino Co. v. Morris, 32 Cal. 145. Taking thèse cases altogether, 
and I think it is évident that it cannot be considered settled that 
the citing of an exhibit as part of a pleading can be considered as 
taking the place of the positive allégations of the terms of a con- 
tract in a complaint, according to their légal effect or in the very 
terms of the contract. 

The allégation in the complaint is that défendant made and issued 
to said W. J. Penrose a certain policy of insurance, a copy of which 
is thereto annexed, marked "Exhibit A," and made a part of the 
complaint. Under this allégation there might be an issue joined 
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as to whether or not the exhibit was a copy of the contract sued on, 
if it was material. I think that the attaching of an exhibit to a 
complaint is proper enough, as taking the place of profert and 
oyer at common law. Excluding the exhibit from the complaint, 
and it would appear that the complaint stated a cause of action. 
The breach of the contract, as alleged, is sulHcient. If the copy 
of the contract could take the place of the allégations as to the 
Bame, the breach assigned would not be suflEicient, it is évident. 
For the reasons assigned, the demurrer is overruled. 



McDONALD T. UNITED STATES. 

(Circuit Court, D. Moutana, November, 19, 1894.) 

No. 280. 

1. SUITS AGAINST THE UnITED StATES— DuTY DP CoURT TO EXAMINE EvrOBNCB. 

It seem8 that, under the act to provide for bringing suits agalnst the 
United States (Supp. Rev. St. p. 559), it is the duty of a court before 
which sueh a suit is brought to examine into the évidence to sustain the 
clalm, even If the pleadlng interposed by the district attorney on behalf 
of the goTemment présents no défense. 

2. Same. 

Upon considération of the évidence presented In support of a claim 
agalnst the United States for salary as a clerk in the office of a district 
attorney from March 12, 1891, to December 31, 1892, hcld, that the ciaim- 
ant was not employed after December 31, 1891. 

George F. Shelton and J. A. Carter, for plaintiff. 
Preston H, Leslie, for the United States. 

EINOWLES, District Judge. This is an action on the part of the 
petitioner, against the United States, to recover the sum of $2,737.50. 
In an act entitled "An act to provide for the bringing of suits against 
the govemment of the United States" (Supp. Eev. St U. S. p. 559), 
it is provided — 

"That the court of claims shall hâve jurisdiction to hear and détermine the 
foUowing matters: First. Ail claims founded upon the constitution of the 
United States or any law of congress, except for pensions, or upon any régu- 
lation of an executive department, or upon any contract express or implied 
with the government of the United States, or for damages liquidated or un- 
liquidated, in cases not sounding in tort, in respect of which claims the party 
would be entitled to redress against the United States either in a court of 
law, equity or admiralty, if the United States were suable." 

Section 2 of said act provides — 

"That the district courts of the United States shall hâve concurrent juris- 
diction with the court of claims as to ail matters named in the preceding sec- 
tion where the amoimt of tho claim does not exceed one thousand dollars, and 
the circuit courts of the United States sliall hâve such concurrent jurisdic- 
tion in ail cases where the amount of such claims exceeds one thousand dol- 
lars and dœs not exceed ten thousand dollars. Ail causes brought and tried 
under the provisions of this act shall be ti'ied by the court without a jury." 
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In proceeding in the district and circuit courts under this act, 
they— 

"Shall be governed by the law now in force In so far as the same Is applicable 
and not inconsistent with the provisions of this act, and the course of procé- 
dure shall be in accordance with the established rules of said respective courts 
and of such additions and modifications thereof as said courts may adopt" 

In his pétition the plaintiff sets fortli — 

"That hls claim is for clérical services in the office of the United States 
attorney for the district of Montana, ail in the years 1891 and 1892; that, pur- 
suant to authority from the attorney gênerai of the United States therefor, 
plaintlfE began said services on or about the 12th day of March, 1891, under 
an appointment by the said United States district attorney, at an annual sal- 
ary of flfteen hundred dollars, and continued said services, under said ap- 
pointment, and at the request of said attorney gênerai and the said United 
States, up to and including the 31st day of December, 1891." 

lu tlie answer of the United States, filed by United States District 
Attorney Weed, the United States admits that, "by authority of the 
attorney gênerai of the United States, plaintiff performed certain 
clérical services in the offlce of the United States district attorney 
for said district, commencing on or about the 12th day of March, 
A. D. 1891, at an annual salary of |1,500, and continuing said serv- 
ices up to the Ist day of December, A. D. 1891, and not longer. 

There vs^ould not appear, considering the ordinary rules of plead- 
ing, that there was any issue of fact to be tried upon the issue hère 
presented. 

The ground for the second claim is thus set forth in the pétition: 

"That, pursuant to authority from the said attorney gênerai therefor, plain- 
tiff continued in said services from January 1, 1892, to December 31, 1892, 
both dates inclusive, under an appointment by the said attorney gênerai and 
the said United States district attorney, and at an annual salary of fifteen 
hundred dollars, for services as a clerk In the offlce of the said United States 
district attorney, no part of which has been paid." 

Instead of meeting this allégation by a direct déniai, the United 
States attorney sets forth this aiflrmative matter: 

"Défendant, by its said attorney for the district aforesald, who appears for 
and on behalf of the défendant in this action, allèges that on said Ist day 
of December, A- D. 1891, the said plaintiff, John M. McDonald, was duly ap- 
polnted by the attorney gênerai of the United States as assistant United 
States district attorney for said district, at a salary of twelve hundred ($1,200) 
dollars per annum, and allèges that said appointment at the annual salary 
of twelve hundred ($1,200) dollars continued from said Ist day of December, 
A. D. 1891, up to the Ist day of January, A. D. 1893, when said appointment 
and term of service as said assistant United States district attorney for the 
district of Montana, at the compensation aforesald, was terminated by di- 
rection of the attorney gênerai of the United States." 

While thèse allégations in the answer do not meet the issue pre- 
sented in the pétition directiy, I think they were intended to do so 
indirectly. That is, it was sought to allège matter which would be 
inconsistent with the allégations in the pétition. As a matter of 
fact, however, there is not any incompatibility in plaintiff holding 
both the position of clerk in the office of the United States district 
attorney and that of assistant to the said attorney. Neither office 
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has a salary of $2,500 per annum attached thereto. Section 6 of the 
aforesaid act, giving jurisdiction in such cases as this to the circuit 
court (Supp. Eev. St. U. S. p. 561), contains this provision : 

"Provided, that, should the district attorney neglect or refuse to file the 
plea, answer, demurrer or défense as required, the plalntiff may proceed 
with the case under such rules as the court may adopt in the premises, but 
the plalntiff shall not hâve judgment or decree for his clalm or any part there- 
of unless he shall establish the same by proof satisfactory to the court." 

Perhaps, under the provisions of this statute, the court is called 
upon to examine into the évidence presented in the case. The mat- 
ter under considération is the second claîm, and, if the United States 
had a défense to the same, the answer does not présent it. Certain 
letters f rom the departments of the gênerai government are present- 
ed in évidence, for the considération of the court, as bearing upon the 
issues presented. On the lOth of February, 1891, the United States 
attorney gênerai wrote to District Attorney Weed: 

"On the 26th ultimo you ask for the appointment of an assistant attorney 
at a compensation to be allowed from the émoluments of your office in excess 
of your maximum. Whenever an appointment Is made in the manner men 
tioned, It Is a difficult matter to get a settlement through the accounting offl- 
cers of the treasury. The better way seems to be that you appoint a person 
for the discharging of clérical services in your office at a compensation not 
exceeding $1,500; such person to be an attorney at law, who can assist you 
In the court. If you are willing to appoint Mr. McDonald, his appointment 
as an assistant is authorized upon the further condition that he is to under- 
stand that he can hâve no account against the United States for services, but 
Is to look exclusively to you for compensation." 

This lètter seems to hâve been the one acted ui)on, and under which 
plalntiff was appointed a clerk for Mr. Weed on the 12th day of 
March, 1891. Under this appointment, from the allégations in the 
pétition, it appears petitioner served as clerk up to the 31st day 
of December, 1891. It v\?as suggested when this case was presented 
to the court that this letter shows that the services plalntiff ren- 
dered as clerk was to be paid by District Attorney Weed. I do not 
think that is a proper constr-uction of that letter. There is a différ- 
ence between an assistant to a district attorney and one performing 
clérical work for such an attorney. From the language used in sec- 
tion 363, Eev. St., it would appear that, when an additional attorney 
for the United States is employed, he should be termed an "assistant 
to the district attorney," or an "assistant district attorney." If the 
attorney gênerai understood when he suggested that the district 
attorney should employ some one to do clérical services that he 
should be his assistant attorney, he would not hâve suggested that he 
pay him $1,500 a year, and take it ont of his own salary. If the 
district attorney was to engage an assistant, and pay him out of 
his own salary, the attorney gênerai would hâve left the salar-y for 
this assistant to be flxed by the district attorney himself. I hâve 
presented this view of the said letter of the attorney gênerai be- 
cause I may wish to refer to it hereafter. 

In regard to the appointment of plalntiff for the year 1892 as a 
clerk, there is no évidence that Mr. Weed gave him this appointment. 
It is alleged that he was appointed both by the attorney gênerai 
v.66p.no.3— 17 
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and Mr. Weed. On Marcli 30, 1892, plaintiff was appointed an as- 
sistant to the district attorney, district of Montana. In the letter 
making this appointment, the attorney gênerai says: 

"Thls appointment is in lieu of the one dated December Ist, 1891, which is 
hereby revoked, as are also ail other appolntments, and letters authorizing 
the payment to you of extra compensation." 

The letter appointing plaintifif on December 1, 1891, is not in the 
record. Whatever authority District Attorney Weed had to appoint 
plaintiff to a clérical position by virtue of the letter of March 80, 

1891, was hereby revoked. That this was the understanding, I think, 
fully appears from a letter from the attorney gênerai dated May 5, 

1892. In this he says: 

"In answer to your application of Aprll 22, 1892, you wlU place this letter 
In the hands of the United States attorney, B. D. Weed, as his authority for 
a'iowing you compensation per annum of $800, beginning with January 1, 
1892, for services rendered to him as a clerk In hls oface, payable from the 
émoluments of the district attorney." 

Whether or not District Attorney Weed made him this allowance 
does not appear in the pétition, and it does not appear from any ac- 
counts in évidence presented to the auditor's department of the gên- 
erai government. The claim seems to hâve been made for |1,500 
for clerk hire for plaintiff in District Attorney Weed's accounts for 
1892. But there was evidently no authority shown for appointing 
plaintiff clerk for that year at that salary, received from the attorney 
gênerai. 

It appears from the reports from the treasury department (comp- 
troller's ofiflce) that plaintiff presented claims for allowance in the 
United States district attorney's office for both the years 1891 and 
1892. It would appear from a letter from the flrst comptroUer that 
the vouchers furnished by the said District Attorney Weed for thèse 
yéars from plaintiff was for an assistant to the said district attorney. 
It is évident from this letter that plaintiff and District Attorney 
Weed considered this a mistake. Considering the flrst claim for 
|1,237, there is an implied authority in the letter of March 30, 1891, 
givGD to Mr. Weed, as United States district attorney, to appoint 
plaintiff his clerk at a salary of |1,500 per year. Whether that let- 
ter, however, gives this authority or not, it is admitted in the plead- 
ings, by the answer of the United States, that he was appointed 
under such authority, and served under that appointment up to 
December 31, 1891. In the case of U. S. v. McDaniel, 7 Pet. 1, the 
suprême court said: 

"It is insisted that, as there was np law which authorized the appointment of 
the défendant, his services can constltute no légal claim for compensation, 
though it mlght authorize the équitable interposition of the législature. That 
usage, without law or against law, can never lay the foundation of a légal 
claim, and none other can be set off against a demand by the government. 
A practical knowledge of the action of every one of the great departmonta 
of the government must convince every person that the head of a department, 
in the distribution of its duties and responsibilitles, is often compelled to ex- 
ercise this discrétion. He Is limited in the exercise of Its powers by the law, 
but It does not toUow that he must shcw a statutory provision for everytliing 
he does. No government could be administered on such principles." 
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It is évident from the views expressed throughout this décision 
that the attorney gênerai had the right to authorize District Attor- 
ney Weed to employ plaintiff as a clerlî, and that, he haring done so 
under suoh authority, plaintiff is entitled to the compensation pro- 
vided in the employ ment. It is admitted that had the said district 
attorney employed plaintiff as an assistant attorney, under the terms 
of said letter, plaintiff would hâve had to look to Mr. Weed for the 
payment for his services. If plaintiff had brought his second claim 
within the authority conveyed in the letter of May 5, 1892, then 
this court might be called upon to détermine whether or not he was 
entitled to the same, considering thé provisions of section 1765, Eëv. 
St. In construing this very statute, Chief Justice Taney, in the 
case of Converse v. U. S., 21 How. 463, said (referring to the acts 
of congress which are embodied in said section 1765) : 

"But they can, by no fair interprétation, be held to embrace an employment 
which bas no aiiinlty or connection, either in Its character, or by law or usage, 
with the line of its olflcial duty, and where the service to be performed is of 
a différent character and for a différent place, and the amount of compensa- 
tion regulated by law." 

This language was referred to in the case of TJ. S. v. King, 147 
U. S. 680, 13 Sup. et. 439, and recognized as the position of the su- 
prême court on this point. 

If this matter had been properly presented to the court, it would 
hâve had to détermine whether or not the duties of a clerk in a Unit- 
ed States district attorney's office had any affinity or connection, 
either in its character, or by law or usage, with that of an assistant 
to a United States district attorney. It is a question not free from 
difflculty. There are some duties, undoubtedly, expected of and de- 
manded of a clerk in a lawyer's ofiSce that it would not be expected 
a mère assistant attorney would under-take. It is apparent, how- 
ever, from the letter of the attorney gênerai, which aeems to hâve 
been the authority under which it is claimed plaintiff was appointed 
clerk for the said district attorney, that it was expected that plain- 
tiff would, to some extent, perform the services of an assistant to 
District Attorney Weed. There seems to be a claim that, for what- 
ever plaintiff is entitled to, he can be paid only ont of the émoluments 
of District Attorney Weed's office, and, there not being émoluments 
to pay him, after paying District Attorney Weed his maximum al- 
lowance aud other items charged in his account, owing to the dis- 
allowance of certain items in said district attorney's accounts, he 
cannot recover. This does not appear to hâve been the contract with 
plaintiff. Neither the pétition nor answer set up any such contract 
If there was any such contract, the claim of plaintiff for services 
should not hâve been disallowed, without any conditions. There was 
some $2,010 of suspended items in the account of District Attorney 
Weed, which might in time be allowed. Some of the suspended or 
disallowed charges, as a matter of law, Mr. Weed might be entitled 
to. What he claimed as gross émoluments was |9,687.80 for the 
year 1891. This more than covered ail charges he made for ex- 
penses. For the year 1892, plaintiff was paid a salary of |1,200 
per annum as assistant to the district attorney. 
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The court finds as follows: 

First That from the 12th of March, 1891, to the 31st day of De- 
cember, 1891, plaintiff performed services for th,e United States, as 
clerk in th.e offtce of the United States district attorney for the 
district of Montana; tlxat he was employed to perfonn said serv- 
ices for the United States by E. D. Weed, the United States district 
attorney for the district of Montana, and his salary -was fixed at 
$1,500 per annuni; that said Weed was duly authorized to so em- 
ploy plaintiff at said salary. 

Second. That plaintiff was not employed in said capacity as a clerk 
after December 31, 1891, by sàid Weed, under any authority from 
the attorney gênerai of the United States. 

As a conclusion of law, I flnd that plaintiff is entitled to a judg- 
ment against the United States for the sum of |1,237.50. 



WALLAOB T. STANDARD OIL CO. 

(Circuit Court, D. Indiana. March 6, 1895.) 

No. 9,168. 

L Négligence — Dangers Incident to Employmbnt. 

One B., a boy of 17, was employed by the S. Co. In handling coal oïl and 
other Inflammable flulds in and about the premises of the S. Co. B. was 
ignorant and Inexperienced, and unacquainted with ttie inflammable char- 
acter of the oUs he handled, and had been told by W., the agent of the S. 
Co. in charge of its premises, that there was no more danger in approaching 
a fire, when his clothes were saturated with such oils, than if they were 
wet with water. On a cold day, when B. had been handling oils ont of 
doors, he was instructed by W. to go into the office, where there was a hot 
fire In a stove, to warm himself. The door of the office was fastened 
with a lock which was defectlve, and could sometimes not be opened from 
the inside, which fact was known to both B, and W., and W. had promised 
to repair ttie lock. B. went into the office, where his clothes caught fire from 
the stove, and, being unable to escape by the door, he leaped from a win- 
dow, and, in conséquence of the injuries sustained thereby, and of his 
bums, he died. Eeld, on demurrer to a complaint stating thèse f acts, that 
the failure of the S. Co. and its agent, W., to instruct B. as to the dangers 
Incident to his employment, in référence to the liability of his clothes to 
catch flre when saturated with oil, especlally when Instructing him to go 
to the stove to warm himself, was négligence rendering the S. Co. liable 
for damages. 

2. Samb— Proximatb CArsB, 

Held, further, that the failure to repalr the defective lock was not the 
proximate cause of the injury, and would not support an action. 

This was an action by Hattie Wallace against the Standard Oil 
Company to recover damages for the death of her son, alleged to 
hâve been caused by defendant's négligence. Défendant demurs 
to the complaint. 

Stansifer & Baker, for plaintiff. 

Elmer E. Stevenson and Waltman & Brown, for défendant 

BAKER, District Judge. The complaint charges that the défend- 
ant was engaged at Columbus, Ind., in the business of handling, 
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transporting, and selling coal oil, turpentine, gasoline, and otiier 
inflammable oils, and occupied for that purpose a building of tliree 
rooms, two of which were above and one was below; that one of tlie 
uppejp rooms was 10 feet square, and was nsed as an office, and con^ 
tained oil cans, small tanks, oily working clothes, a cot with rugs 
and quilts, an office desk and stove; tliat it had a window on the 
east side, and a door and a window on the north side; that the 
floor thereof was 10 feet above the ground on the east side, and 
2 feet above the ground on the north side; that the door had a 
defective look, and the north window was shut up and closed by a 
large and heavy office desk, which had been placed against it; that 
the plaintiff's son, George W. Barons, aged 17 years, was employed 
by the défendant in handling the oils; that nearly ail of such work 
was done on the outside of the building, and by him; that on the 
30th day of March, 1894, which was a damp, cold, and chilly day, 
Barcus was so handling the oils under the direction of W. M. Wal- 
lace, who was the agent of the défendant in charge of its business 
at Columbus, Ind.; that the clothes of Barcus became saturated 
therewith, and, being cold and chilly, he was directed by Wallftce f o 
go into the office, and warm himself ; that there was a hot fire in the 
office stove, which had been made by Wallace; that Barcus went 
into the office, and closed the door; that while in the office his cloth- 
ing and other articles therein caught flre from the stove; that 
Barcus endeavored to escape through the door, but was unable to do 
so, on account of the defective lock, by means of which the door had 
become fastened and could not be opened from the inside; that he 
thereupon leaped through and from the east window to the ground 
below; that in doing so he was eut by the window glass, jarred and 
bruised, and that he died on the day following, as a resuit of his 
bumed, bruised, and wounded condition. It is further averred 
that Barcus was ignorant and inexperienced. and wholly unacquaint- 
ed with the inflammable character of the oils that he was engaged 
tn handling for the défendant; that he had been told by Wallace 
that there was no more danger in going to the hot stove with his 
clothes saturated therewith than if his clothes were wet with water; 
that Barcus believed and relied on thèse statements; that the bad 
character of the lock was known to both Wallace and Barcus; that 
Wallace had promised Barcus to repair the same, and Barcus relied 
on the promise of Wallace to do so; and that Barcus was wholly 
without fault in the premises. The défendant demurs to the com- 
plaint because it does not state facts sufflcient to constitute a cause 
of action against it. 

The complaint is in a single paragraph, and charges négligence in 
failing to repair the defective lock, and also in failing to instruct 
the décèdent in respect to the dangers incident to his employmcnt., 
By reason of his youth and inexpérience he is alleged to hâve been 
ignorant of the danger from flre by reason of his clothes becomiug 
saturated with dangerous and inflammable oils and gases in the 
course of his service. The defective condition of the lock, and the 
failure to repair it, as promised, which caused the door to become 
fastened so that it could not be opened, were not the proximate 
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cause pf the decedent's death. At most, it was a condition which 
gave opportunity for the fatal resuit which followed the accident. 
The condition of the decedent's clothes, which were saturated with 
dangerous and inflammable oils and gases, and his proximity to the 
overheated stove, were the immédiate cause of his injury and death. 
So much of the complaint, therefore, as relates to the defective 
lock, and to the fastening of the door so that it could not be opened 
in conséquence of it, does not state a separate cause of action. This 
part of the complaint would not support an action on the ground 
that, the master had promised to repair the defective lock, and the 
servant had continued in the master's employ on tlie faith of such 
promise, because the injury complained of was not the resuit of such 
defect and breach of promise. The cases to which this rule applies 
are those in which the defective tools, machinery, and appliances 
■which the master has promised to repair are the proximate cause 
of tlie injury, and are essential to the service which the servant was 
required and undertook to perform, and which were furnished to 
him for use in âuch employment. The utmost effect which can 
be attributed to this part of the complaint is to excuse the décèdent 
from the charge of négligence in going into a room having a door 
liable to become fastened in conséquence of the defective lock. 

If the plaintiff has a cause of action, it is on account of the master 
exposing a young and inexperienced boy to the danger arising from 
the saturation of his clothes with dangerous and inflammable oils 
and gases in the course of his employment, and in failing to instruct 
him in regard to the hazards arising therefrom, and in assuring him 
that his clothes, when so saturated with such oils and gases, were no 
more liable to talie flre than they would be if they were wet with 
water. It is the duty of the master to instruct an infant servant, 
who, by reason of his youth and inexpérience, is ignorant of tîiem, 
in regard to ail the dangers incident to and growing out of the 
service in which he is employed. This duty is not discharged so as 
to exonerate the master from liability by mère gênerai instructions, 
but they must be so full, plain, and spécifie as to bring to the knowl- 
edge and understanding of such infant the dangers incident to and 
growing out of his employment. TÊis duty is the master's; aud 
the agent, employé, or servant who may be delegated to perform it 
stands in the master's place, and his négligence is the master's négli- 
gence. In the performance of that duty, the servant, whatever his 
grade, is a vice principal, and speaks and acts for the master. ïhe 
défendant owed the décèdent the duty of instruction, so that ho 
might fully understand and avoid the danger from fire arising from 
the nature of his employment, and, instead of performing tliat duty, 
he misled the décèdent by the false assurance that there was no 
danger from flre. This was a plain breach of duty, and, if the 
injury complained of resulted from such breach of duty, the com- 
plaint must be held sufficient. If his clothes had taken flre from 
exposure to it while the décèdent was actually engaged at worlv for 
the défendant, there could be no serions dispute conoerning its lia- 
bility under the circumstances. It is said that the accident was 
one which ought not to hâve been anticipated by the défendant, and 
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was not a probable resuit of the saturation of Ms clothes with oils 
and gases. It*seems to me that this contention is unfounded. Tbe 
danger of the ignition of clothes, when saturated with oils and 
gases as alleged, by exposure to flre, is obvions, and is one which the 
défendant was bound to take notice of. It is equally obvious that 
the décèdent, in the cold daj's of winter and spring, would be likely 
to be about lires, and in dangerous proximity to them, while his 
clothes were impregnated M'ith oils and gases, especially if he was 
told by his employer that there was no danger in so doing, and he 
believed what he was told. The décèdent was guilty of no négli- 
gence in acting on the direction of the représentative of the défend- 
ant in going dangerously near to the hot stove in question. He 
went where he had a lawful right to be. His danger in so acting 
arose from conditions incident to the service, which conditions con- 
tinued to be présent with hira, and caused the burning of his clothes 
and subséquent death. This ignition of his clothes, and injury 
therefrom, were the direct resuit of the condition of his clothes 
incident to his employment. While the boy was sent to warm him- 
self by his employer, he did not cease to be in its service, and he 
was, it seems to me, as much entitled, under the circumstances, to 
charge the défendant for its failure of duty to instruct, as though, 
at the time of the accident, he had been actually at work in the 
room. His clothes, saturated with the dangerous and inflammable 
substances mentioned, continued to be a source of danger, while un- 
removed, after, as well as during, his hours of actual service; and, 
in my opinion, it was actionable négligence to direct the décèdent to 
go into the room containing the hot stove, even if the direction 
were only permissive, without instructing him in regard to the 
danger from a too near approach to it. The demurrer will be 
overrùled. 



CLARK V. EVANS et al. 

(Circuit Court of Appeals, Eiglitli Circuit. January 2, 1895.) 

No. 471. 

Negotiablk Instkuments— Constbucïivb Knowledge. 

Knowledge of such facts as would put a prudent man on Inquiry In 
référence to negotiable paper is, in the absence of bad faith, not suffi- 
cient knowledge to afCect the rights of a purchaser for value aud before 
maturlty. 

In Érror to the United States Court in the Indian Territory. 

This was an action by Mary T. Clark against B. A. Evans and N. 
P. Blackstone, as partners, under the name of B. A. Evans & Co., on 
a promissory note. Défendants had judgment, and plaintilï sues ont 
this writ of error. 

Francis M. Wolf, R. V. Bowden, and J. H. Koogler, filed brief for 
plaintiff in error. 

William T. Hutchings, filed brief for défendants in error. 

Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 
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CALDWELIi, Circuit Jadge. This action was commenced in the 
United States court in the Indian Territory by Mary T. Clark, the 
plaintiff in error, against B. A. Evans and N. P. Blackstone, as part- 
ners, under the name and style of R A. Evans & Ce, to recover the 
contents of a promissory note for the sum of $416.67, dated May 1, 
1891, made by E. A. Evana & Ce, payable to the order of T. A. Kyle, 
12 months after the date thereof, and by Kyle indorsed to the plain- 
tiff. The défense was that the note was obtained from the makers 
by fraud, and was without considération, and that the plaintiff had 
knowledge of thèse facts before she purchased the same. The plain- 
tif? claimefl to hâve purchased the note in good faith and for value 
before maturity. There was évidence tending to support the con- 
tention of each party. The défendants had the verdict and judg- 
ment, and the plaintifif sued out this writ of error. 

In the course of its charge the court told the jury: 

"But If you belleve that this note had its Inception in fraud, — that Is, that 
a fraudulent représentation was made to the makers of the note by which 
the note was acquired,— and If you further believe that the plaintiff knew 
that this note, at the time she purchased it, had been acquired through fraud, 
or had knowledge of such facts as would put a prudent man on Inquiry, and 
that inquiry, if prosecuted, would hâve led to a knowledge of the fraud, then 
you will find for the défendants." 

Exception was taken to this paragraph of the charge, and error 
has been assigned thereon. The charge was erroneous. "Knowl- 
edge of such facts as would put a prudent man on inquiry" would 
not afEect the right of the plaintiff to recover if she was otherwise 
a bona fide holder for value. One who purchases a negotiable note 
for value before maturity does not owe the maker the duty of mak- 
ing active inquiry into the origin or considération of the note, be- 
fore purchasing the same. His right to recover can only be de- 
feated by showing that he had actual notice of the facts which im- 
peach the validity of the paper. "Knowledge of such facts as would 
put a prudent man on inquiry" will not suffice. 

In Murray v. Lardner, 2 Wall. 110, 121, the court say: 

"Suspicion of defect of tiUe or the knowledge of circumstances which would 
excite such suspicion in the mind of a prudent man, or gross négligence on 
the part of the taker, at the tlme of the transfer, will not defeat bis title. 
That resuit can be produced only by bad faith on his part. The burden of 
proof lies on the person who assalls the right claimed by the party in pos- 
session. Such is the settled law of this court, and we feel no disposition to 
départ from it. The rule may perhaps be said to résolve itself into a ques- 
tion of honesty or dishonesty, for guilty knowledge and wlllful ignorance 
alike involve the resuit of bad faith." 

And in Hotchkiss v. Banks, 21 Wall. 354, 359, the same court said: 

"The law is well settled that a party who takes negotiable paper before 
due for valuable considération, without knowledge of any defect of title, in 
good faith, can hold it against ail the world. A suspicion that there is a 
defect of title in the holder, or a knowledge of circumstances that might ex- 
cite such suspicion in the mind of a cautions person, or even gi'oss négligence 
at the time, will not defeat the title of the purchaser. That resuit can be 
produced only by bad faith, which implies guilty knowledge or willful ig- 
norance, and the burden of proof lies on the assailant of the title." 

See, to same eiïect, King v. Doane, 139 U. S. 166, 11 Sup. Ct 
465; Kneeland v, Lawrence, 140 U. S. 209, 11 Sup. Ct. 786. The 
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rule announced by the suprême court in thèse cases is now the se<- 
tled doctrine. The cases sustaining it are too numerous for cita- 
tion. For cases in point, and for citations to the authorities geuer- 
allv, see Hopldns v. Withrow, 42 111. App. 584; Wilson v. Denton, 
82 Tex. 531, 18 S. W. 622; Bank v. Stanley, 46 Mo. App. 440; Rich- 
ardson v. Mônroe (lowa) 52 N. W. 340. 

The judgment of the United States court in the Indian Territory 
is reversed, and the cause remanded, with directions to grant a new 
trial. 



DEXTER HORTON & CO. v. SAYWARD. 
(Circuit Court, D. Wasliington. June 7, 1894.) 

1. CONTKACTS — InTBRPKETATION. 

In 1880 one M. owned a sawmill, a large quantity o( timber land, and 

severai vessels in wliicli the lumber manufactured at the mill was siiipped. 
This property was subject to numerons liens, by way of mortgage, judg 
ment, and otherwise, some of whlch were in process of foreclosure or 
about to be foreelosed. M. sold the property to one S. Shortly after 
acquiring the property, S. went to C. & H., dealers in supplies, who had 
previously been fumishing supplies to the mill. and, after a conferenco 
■with them and their attorney, gave them a written authority to furnisli 
such supplies and money as were needed for the mill, and charge tlic 
same to the account of S. S. also appointed M. his agent, giving him 
gênerai authority to protect his interests in the property. C. & H. fur- 
nished supplies to the mill, and also, from time to tlme, fumished money 
to pay off or buy up sundry liens upon the property, rendering monthly 
statements of account to M., as S. 's agent, showing such advances, 
which statements were entered in S.'s books at the mill, which were open 
to his Inspection on fréquent visits to the mill. This course of dealing 
continued for a long time. C. & H. assigned their daim to D., who 
brought an action against S. to recover the advances. It appeared that tlio 
written authority to S. had been lost, and its exact terms could net lie 
proved. Héld, that it was established by the évidence that such an au- 
thority to advance moneys needed for the mill had been glven, and tliat, 
under the circumstances of the property at the time, such authority in- 
cluded advances for the purpose of paying off or avoiding foreclosure ol' 
liens. 
3. Pbincipai, and Subbty— Judgment against Sdrety as Evidence. 

A judgment against a surety is at least prima facie évidence against tlic 
principal, though he was not notified of the action. 

This was an action by Dexter Horton & Co. against W. P. Sayward 
upon an alleged contract of guaranty. Heard on défendantes ex- 
ceptions to the report of a référée. 

E. C. Hughes and E. F. Blaine, for plaintiff. 
Battle & Shipley, for défendant. 

BELLmGER, District Judge. On the 7th day of February, 1880, 
George A. Meigs was the owner of a tract of land at Port IVIadison, 
Wash., and sawmill and plant, of a capacity of from one to two hun- 
dred thousand feet of lumber daily, situate thereon. Prior to that 
date, the Meigs Lumber & Shipbuilding Company, a corporation, 
was organized by Meigs and others, he being the owner of a great 
majority of the stock, and the président, gênerai manager, and 
agent of the corporation. The corporation owned large tracts of 
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timber lands, amounting to about 16,000 acres, in différent coun- 
ties of Washington, and a fleet of vessels used in the lumber trade, 
and was engaged in operating the sawmills and conveying the lum- 
ber manufaetured to market by means of the vessels. Both Meigs 
and the Meigs Lumber & ShipbuUding Company beoame indebted 
in large amounts, to secure a part of which indebtednegs Meigs and 
the Company executed mortgages upon the property menti oned to 
E. Bourne, trustée, Bartlett Doe, and others. Thèse liens, with 
others then existing, amounted to about $300,000. On February 7, 
1880, suits were pending to foreclose certain of thèse mortgages, 
and an attachment had been levied upon the mUl and plant and 
the Port Madison land at the suit of one Judson, upon a claini for 
about $20,000 against the Meigs Lumber & Shipbuilding Company. 
Two of the vessels, the Northwest and Tidal Wave, were also in 
custody of the court under other process, and were being navigated 
undèr its direction. Including the Judson action, there were cases 
pending against Meigs and the companv involving an aggregate of 
about Î250,000. Prior to this time, Dexter Hortdn & Co. had re- 
covered a judgment against Meigs and the company, upon which 
there remained unpaid |10,974.40. F. M. Guye had also recovered a 
judgment against such parties, upon which there remained unpaid 
,$1,905.29. Both of thèse judgments were liens upon the property 
of the judgment debtor. On February 7, 1880, Meigs, and the com- 
pany, acting through Meigs, conveyed and assigned ail the property 
of each of said parties to the défendant, Sayward, who was then, 
and has since continued to be, a résident of Victoria, British Colum- 
bia, but who was at the time at Port Madison, where he remained 
until about April 15, 1880. The considération for the mill and 
plant and land at Port Madison was $5,000, which Sayward paid by 
his check for that amount, which check was given to one Wallace 
by Meigs, in satisfaction of a debt due the latter from Meigs for 
services at the mill. Wallace subsequently received out of the 
earnings of the mill the amount of his debt, whereupon he returned 
the check to Meigs, by whom it was returned to Sayward, unused. 
The considération expressed in the deeds to the other property was 
$10. In addition to the check given and returned as just stated, 
Sayward paid, in considération of thèse transfers to him, $10,000, 
in discharge of claims and liens against the property, $4,000 of 
which was in discharge of a salvage lien against one of the vessels 
of the fleet mentioned, — ^the Vidette. It is objected by the défend- 
ants that it does not appear that ail this $10,000 was applied as 
hère stated, but this is not material. Meigs and Sayward were old 
acquaintances, and had formerly been partners in business in Flor- 
ida and California, and their relation appears to hâve been one of 
unusual confidence. Prior to thèse transfers, the flrm of Oraw- 
ford & Harrington, wholesale and retail dealers in grocerics, pro- 
visions, and other merchandise at Seattle, had had dealings, in the 
course of their business, with the lumber company under the name 
of the Port Madison Mills, and the mUl company had on occasions 
consigned cargoes of lumber in the name of such flrm as consignors 
to liquidate the indebtedness due the flrm on account of such busi- 
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ness. Thèse cargoes had been sold in San Francisco for account of 
such consignors, Crawford & Harrington, and the net proceeds of 
the sales credited to the account of the Port Madison Mills upon the 
flrm books; tbe firm sending from time to time statements to Meigs 
showing the state of their account with the Port Madison Mlls. 
Shortly after the transfer and conveyance to Sayward, Meigs came 
to Seattle, and informed Crawford & Harrington of the transfer, 
and presented an order from Sayward for supplies for the miU, 
stating that Sayward would corne to Seattle in a few days, and make 
a further or permanent arrangement for supplies. As to this there 
is no dispute. Plaintiffs claim, and the référée flnds, that Meigs at 
this time instructed Crawford & Harrington to charge ail supplies 
furnished the mill from that date to Sayward, the défendant. This 
is denied by défendant The question thus in dispute cuts no 
flgure in the case either way. What took place at this time is 
only preliminary to what foUowed, in relation to which it has no 
spécial signiflcance. Sayward subsequently did come to Seattle, 
accompanied by Meigs, and made an arrangement with Crawford 
& Harrington to furnish the mill with supplies and money, on the 
defendant's account. The plaintiiïs claim and the référée finds that 
by this arrangement Crawford & Harrington were aiso authorized 
to advance such sums of money as should be required from time 
to time to pay off such indebtedness of Meigs and of the company 
as constituted liens on the property purchased by the défendant, and 
as threatened a sale of the property and the shutting down of thé 
mill, which advances were to be charged to the defendant's account 
with other advances made; that a written order was given to 
Crawford & Harrington by the défendant which was intended to 
cover the advances that the flrm was authorized to make. on the 
defendant's account; and that this writing was destroyed in the 
Seattle lire of 1889. Défendant dénies that such writing was ever 
executed, or that there was any authority from him for advances 
other than for current expenses. Crawford & Harrington made ad- 
vances to pay current expenses of the mill and supplies theref oi*, and 
paid interest on certain judgments against the property, until Novem- 
ber, 1880, when the flrm was succeeded by Harrington & Smith, who 
continued to make advances of supplies furnished and moneys advan- 
ced to discharge lien debts of the property. Crawford & Harrington 
and their suçcessors, Harrington & Smith, made advances of 
supplies and money for current expenses regularly, and also from 
time to time paid or purchased such judgments as were liens on 
the property, most of which were compromised at much less than 
their face, and forwarded to Meigs, who was defendant's agent in 
the conduct of the business at Port Madison, at the end of each 
month, itemized statements of ail supplies and money so furnished 
and expended. There was a formai délégation of authority by the 
défendant to Meigs, under date April 7, 1880, as foUows: "I appoint 
you agent, to protect my interests in lauds, mill property, lumber, 
ïogs, rents, &c., and vessels, in my absence from Washington Terri- 
tory." Meigs assumed the conduct of the business of the miljs, and 
continued therein during ail the time mentioned, as the agent of 



268 FEDERAL EEPOETEE, Vol. 66. 

the défendant. In thèse statements furnished to Meigs as stated, 
the défendant was debited with ail supplies fui'nished and moneys 
advanced, and he was credited with ail moneys received as the 
pr(»ceeds of cargoes consigned as aforesaid. The balance shown 
by each statement was carried forward, and became the ârst item 
iu the next succeeding monthly statement. Three monthly state- 
ments so forwarded were each accompanied by a short ietter ex- 
plaining the respective statements, and expressing the wish that 
such statements would be found correct and would be satisfactory. 
When, received, they were handed by Meigs to the bookkeeper of 
the défendant at Port Madison, who entered the substance of them 
iu the defendant's books of account, kept in the name of Port Madi- 
son Mills. Whether the receipt of thèse statements or their entry 
in tiiis way was known to the défendant is a disputed question. No 
objection was made by Meigs to any considérable item in thèse 
accounts, except as to the item of mill Insurance. There was no 
objection to the charges made in the account for sums paid upon 
ûebts that were liens on the property. Crawford & Harrington and 
their successors, Harrington & Smith, took assignments of the judg- 
ments and liens in question. Plaintiffs explain this upon the theory 
that such assignments were merely to secure the moneys advanced 
on account of such liens, while défendant contends that the firm 
purchased such liens on their own account. The last monthly state- 
ment, which was rendered on September 30, 1891, showed a bal- 
ance due to Harrington & Smith of $227,768.86. Prior to the com- 
mencement of this action, Harrington & Smith assigned this account 
to plaintiffs, who bring this action upon such account as upon an 
account stated. 

The questions for décision arise upon exceptions flled by the 
respective parties to the report of the référée herein. The principal 
question in the case is as to the liability of the défendant for moneys 
paid on account of liens upon the property referred to. The référée 
finds that the défendant authorized Crawford & Harrington to ad- 
vance such sums as mîght be necessary to discharge liens upon the 
property, and thus prevent its sale and the shutting down of the 
mill, and charge the same to his account. The défendant contends 
that this finding is not supported by évidence, and this présents the 
principal point of controversy in the case. If Harrington & Smith 
had this authority from the défendant, it was contained in the writ- 
ing claimed to hâve been given them, and destroyed in the Seattle 
lire. If there was a writing inteuded to authorize such advances, 
its terms are conclusive as to the defendant's agreement respecting 
them. The plaintiffs, having alleged such a writing, must establish 
an agreement in the form and of the character alleged. I am of the 
opinion that there was a written authority of some character. The 
parties présent when this writing was delivered were Crawford and 
Harrington, of the flrm of that name. the défendant, Sayward, Meigs, 
Frank Hanford, bookkeeper of Crawford & Harrington, and Struve, 
the attorney of the flrm of Crawford & Harrington. The time of 
the occurrence, according to plaintiffs' witnesses, was in Pebruavy 
or March, 1880. 
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Frank Hanford's testimony is to the effect that the object of the 
meeting and conversation of the parties was to enable the défendant 
"to make arrangements with Crawford & Harrington to protect 
them in carrying the mill, meeting payments, and making ad- 
vances"; that Crawford & Harrington, having theretofore made 
advances on account of the mill, had decided to make no more ad- 
vances, after the transfer to the défendant, without some guaranty 
on defendant's part; that, for the pnrpose o(f arranging for such ad- 
vances, the défendant and Meigs came to Seattle, when the meeting 
referred to was had; that défendant handed to Mr. Crawford or to 
Mr. Harrington a letter autiiorizing them to make advances, and 
charge the same to his accoûnt; that the défendant inquired if it 
(the writing) was satisfactory, and was answered by Mr. Crawford 
that it was. Mr. Hanford continues his testimony as follows: 

"Then the conversation did not go Into ail the détails, but the substance of it 
was that the mills should be able to carry those payments that were spoken of. 
Q. What payments? A. Those payments that had to be made on judgments 
accordlng to a certain, stipulation,— the Bourne judgment, the Horton judg- 
ment, and the Fish judgment, and other judgments which had been " , 

The witness was interrupted at this point by an objection, after 
which he continued as follows: 

"And Mr. Crawford stated that those payments would be a large amount of 
money, and it was necessary to provide for them, and Mr. Sayward expressed 
fuU confidence that the mill would be able to take care of them as they be- 
«ame due, but in the meantime he became responsibje for ail thèse matters." 

In his cross-examination the witness says the order was very 
brief ; that "it was to the effect that the firm of Crawford & Har- 
rington were authorized by that writing to advance whatever might 
be required to the Port Madison Mills, and charge that account to 
Sayward"; that it was a gênerai authorization to make advances 
to the Port Madison Mills. The witness further said that he did 
not remember that any judgment was speciflcally referred to. 

Mr. Harrington testifles as follows: 

"Q. Now, will you state what was said between Mr. Sayward and yourself 
and Mr. Crawford at that time? A. Well, he wlshed us to go on furnishing 
the supplies and advancing the money for whatever amount Mr. Meigs needed 
to pay off the bills against the mills, such as judgments, etc., and he further 
sent a written order. But the order is now lost. I think it was lest during the 
flre. But It was a written order to Crawford & Harrington to supply them 
with what they required. Q. And how was it to be charged? A. To W. P. 
Sayward. The account was then and there charged to W. P. Sayward, and 
the blll sent every night, and at the end of the month a written statement was 
sent" 

It was argued with much force that, where a party is to be 
«harged for advances made solely on his agreement to repay the 
same, the testimony to establish such agreement should be direct 
and explicit; that the terms of the agreement should be proved 
with such directness that nothing is left to inferehce; that in this 
«ase the terms of the writing and the language used by the parties 
at the time, as testifled to by Harrington and Hanford, are gênerai, 
and are fully answered by advances for the ordinary expenses of the 
mill ; that it cannot be gathered from this testimony that advances 
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to pay judgments were authorized, except as an inference drawn by 
thèse witnesses from the facts to which they testify. Assuming 
that the anthority given to Crawford & Harrington was to advance 
whaterer might be required to the Port Madison Mills, as testifled 
to by Hanford and Struve, or that it was to advance the money for 
whatever amount Mr. Meigs needed to pay off the bills against the 
mills, as testifled to by Harrington, this does not necessarily ex- 
clude advances to pay off judgments that were threatening the 
property. In other words, if the référence to judgments and liens 
in the testimony of thèse witnesses is treated as mère matters of 
opinion or inference on their part, and if it be accepted as the f act 
that the advances authorized were to bè of whatever money or sup- 
plies were "required" or needed for the Port Madison Mills, there 
is no such fixed meaning in thèse words as excludes the advances in 
question. Of course, it does not follow that they were necessarily 
included. Thus considered, the language of the obligation leaves 
room for construction as to whether advances "required" or "need- 
ed" by the mill or by Meigs for the mill were intended to include 
those in dispute. "The situation of the parties at the time and 
of the property which is the subject-matter of the contract, and the 
intention and purpose of the parties in making the contract, will 
often be of great service in guiding the construction, because, as has 
been said, this intention will be carried into effect so far as the rules 
of language and the rules of law will permit." 2 Pars. Cont 499. 
At the time the arrangement in question was entered into be- 
tween Crawford & Harrington and the défendant, the mill property 
was under mortgage to the aggregate amount of $300,000, and fore- 
closure suits were pending for the aggregate amount of above 
$200,000. There was also an attachment levied upon ail tlie prop- 
erty in an action for $20,000, and two of the vessels of the concern 
were being navigated under légal custody. It was in such a state of 
the property that the défendant made the arrangement in question 
for advances of whatever amount Mr. Meigs needed to pay off the 
bills against the mill, — of "whatever might be required by the Port 
Madison Mills." It is not, in the nature of things, possible that at 
such a juncture the meeting of parties testifled to could hâve been 
had to provide for the requirements of the mills without, at least, 
considering thèse lien debrs and proceedings. The business could 
not continue without providing for liens as well as current expenses. 
There was equal necessity for provision for both requirements, and 
there was therefore equal reason why the défendant should assume 
responsibility for both. He could not safely assume large obliga- 
tions for operating expenses unless the continued opération of the 
mill could be guarantied. On the other hand, Crawford & Harring- 
ton had as much reason to require a guaranty for advances of one 
kind as for another. True, they took assignments of such judg- 
ments as they provided for; but they also arranged for consign- 
ments to them of ail product of the mills. If the security of the 
liens was sufiScient to induce advances to discharge lien debts, the 
consignments provided for should hâve sufBced to secure advances 
for operating expenses. There Avas greater incentive to the owner 
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to guaranty advances to satisfy lien debte than there was for a 
third person to do so upon the security of such liens. Crawford 
& Harrington had only the considération of keeping a customer for 
their merchandise. They were not lending for interest. That was 
not their business, and much of the money advanced by them to 
settle thèse judgments was obtained by paying discount, and was 
charged to the défendant, without anything being added for them- 
selves. Ail interest charges were at current rates. It is in évi- 
dence that the défendant was of the opinion that the eamings of the 
mills would in a little time pay ail debts; that this might be done 
in one good year. Orawford & Harrington had only the profits on 
sales of merchandise to the mill to compensate them for ail thèse 
advances, while the défendant had the préservation of the prop- 
erty, which he thought capable of earning enough in one good 
year to pay ail its debts. The advantage was enormously in his 
favor, as it appeared at the time. It is incredible that in such 
a situation there should ha,ve been a conférence between the par- 
ties and a discussion of the means to provide for continuing the 
opération of the mills, ending in an agreement for such provision, 
without taking the foreclosure and attachment proceedings into 
considération, or intending any provision for thèse and like de- 
maods. It is safe to conclude that the witness Hanford is not 
mistaken when he says: "I cannot say that any spécifie judgment 
was named that day; simply thèse lien claims. It was well un- 
derstood, however, what they were." The object of the conversa- 
tion was for Mr. Sayward to make arrangements with Crawford & 
Harrington to protect them in carrying the mill, — meeting pay- 
ments and making advances. What was subsequently done in pur- 
suance of this arrangement is conclusive as to how it was under- 
stood by the parties. The witness Hanford, following what is just 
quoted, says: 

"It may be an inf erence, but, If you bave a matter talked' of in your présence 
and In your store for days and weeks at a time, it would make a strong im- 
pression. * * * It was a good while ago, and the impressions of the con- 
versation are very distinct, while perhaps the language may not be. I remem- 
ber very distinctly the clrcumstances, however, and the policy that was 
adopted by the bouse from that time in. conséquence of it" 

It is not a valid objection to this testimony that the witness' 
recollection of what was agreed upon is re-enforced by what was 
done in pursuance of the agreement The conduct of the parties 
in pursuance of an agreement, when good faith is conceded, may be 
safely relied upon in determining what is otherwise doubtful in 
the agreement. In this case the advances made on account of liens 
were charged in the monthly statements of account with other 
advances of money and merchandise. Thèse accounts were entered 
in the books of the mill company. There was no objection from 
Meigs or from the défendant, except as to certain items not material 
to be considered in this connection. The balances from each month 
were carried into the succeeding statement. Thèse advances be- 
gan shortly after the arrangement in question, and more than 10 
years before this suit was begun. The periodical statement of 
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account contaîning them furnislied by tlie one party, and entered 
in the books of the other, and not objected to until tMs suit, more 
than 10 years later, may be regarded, from the nearness in tbeir 
inception to the transaction in dispute, as in effect accompanying 
that transaction and explaining it. There is no escape from the 
eflect of this account. It is argued that the défendant, belng a 
résident in Victoria, was ignorant of the account. But, if so, he 
was ignorant under circumstances that attach to such ignorance 
the conséquences of knowledge. He was at Port Madison Mills at 
différent times during the continuance of this account. His home 
is distant only a half day's joumey. He was presumably in daily 
communication by mail with the agent, who was invested by him 
with full authority to "protect" his "interest in lands, mill property, 
lumber, logs, rents and vessels," and who, in pursuance of such or 
other authority, was actirely engaged in the conduct of the business 
of operating such mills in his name. His business thus conducted 
and his property, which his agent was authorized by him to protect, 
were in the enjoyment of immunity from foreclosure and exécu- 
tion purchased by the money of Crawford & Harrington, advanced 
on his Personal crédit, and the fact was daily entered in the books 
of his business. Some of the judgments (the Dexter Horton and 
the Fish judgments), when fully paid for and assignments taken, 
were entered in the bills receiTable account. The idea in this 
seems to hâve been that, when an assignment was taken, so much 
of the advances as the assigned judgments were security for should 
go into the bills receivable account, and that the judgments were 
not such security for previous advances of interest. The reason for 
this is not clear or satisfaetory, but the fact fumishes no ground 
of inference that Crawford & Harrington bought the judgments 
on their own account to hold other than as security for advances 
made on account of them. As stated, prior advances on thèse 
judgments were charged in the montlily statements. The final 
payment advanced was entered on the débit side of the bills receiv- 
able account in the name of the défendant. In each case it equally 
appears that the advances were made on the account of the défend- 
ant. Thèse accounts are, in my opinion, conclusive of the defend- 
ant's liability. So, too, is the transaction which authorized the 
account. The testimony of Hanford, Harrington, and Struve as 
to the written order is sufflciently explicit to justify the finding 
that the judgments and lien claims against the mills property 
were considered at the meeting in question, and that it was the 
understanding of the parties at the time that the order was author- 
ity for such advances ; that they were such advances as would be 
"needed" by the mills, — as Meigs might "require" to "protect" 
Sayward's property while conducting the business of the mills. 

It is suggested in the argument that thèse advances were made 
solely upon Meigs' authority, and the testimony of Harrington is 
quoted to show that such advances were so made in the mistaken 
belief that Sayward had given Meigs full power to act for him in 
procuring the advances to be made. If such is the fact, it is of 
doubtful advantage to the défendant If the défendant did not 
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authorize the advances directly, at least he permitted Meigs to 
assume authority to do so, and to exercise it for many years. He 
could not hâve been ignorant of what was taking place. The 
booka of his business were full of written évidence that thèse 
advances were being made on his personal crédit. The writing 
by which he appointed Meigs as his agent was in words of gênerai 
authority. If he did not directly or through Meigs authorize 
thèse advances, there must hâve been a collusive understanding 
between the two to induce, or at least permit, Crawford & Harring- 
ton to act upon the belief that Meigs was authorized to procure 
them. He knew they were being made, and on his crédit. He 
could not hâve escaped information of the fact unless he purposely 
went out of his way to do so, in which case knowledge is implied. 
Crawford & Harrington's belief that Meigs had the authority testi- 
fled to by Harrington is consistent with the personal guaranty 
claimed to hâve been given by the défendant. There is no infer- 
ence that Crawford & Harrington were to go about hunting up 
judgment and other lien claims, and making payments thereon. 
Their agreement with Sayward, as testifled to by Harrington, was 
to advance money to whatever amount "Mr. Meigs needed" to pay 
off the bills against the mills; or, as testified to by Hanford and 
Struve, "to advance whatever might be required." The parties 
might properly assume — and I believe the fact to be — that Meigs 
was fully empowered to make réquisitions for advances from time 
to time, to make adjustments and settlements of pressing claims. 
There was no reason for making a distinction between old debts and 
new ones. There was imperative necessity to provide for both. 
The property might hâve been as easily, and probably with less 
delay, sold upon an existing judgment as upon a new debt. The 
taking of assignments of thèse judgments by Crawford & Harring- 
ton is claimed by the défendant as évidence that the advances made 
on account of such judgments were an investment made upon their 
own motion; but the référée finds that this course was adopted 
as a resuit of a consultation among the attorneys of Meigs and the 
Meigs Lumber Company and the défendant, and that this was done 
"to préserve the lien of said judgments as a security for the persons 
making the payments." This finding is not challenged, except that 
the objection is made to it that Crawford & Harrington's attorney 
was also présent at such consultation. Judge Lewis, a witness 
called in behalf of the défendant, gives an account of this con- 
sultation and of the circumstances attending it. He was defend- 
ant's attorney at the time. He says that in the early part of the 
litigation (the suits pending against the mills property) it became 
necessary for him to satisfy his own mind about something. What 
this was he does not remember. This was not later than 1881. 
He went over to Crawford & Harrington's, or perhaps to Harring- 
ton & Smith's (he does not know whether the flrm had changea 
at this time), for the purpose of seeing a written authority or direc- 
tion that Mr. Sayward had said he had given to them in relation 
to some business matters. The paper was found, and was in the 
v.66F.no.3— 18 
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shape of a letter. Lewis looked at it. It was short. He cannot 
say what was in it at ail, but he satisâed himself as to what he 
wanted to know very quickly. He is able to fix March 9, 1881, 
as the date of this occurrence, by a praecipe wMch he filed in the 
Consolidated case immediately after this, and which therefore 
appears to hâve some relation to the examination of the authority 
that Sayward told Lewis he had given Crawford & Harrington. In 
the same connection, Lewis says there was a consultation held by 
the attorneys of Meigs, the Meigs Lumber & Shipbuilding Company, 
Sayward, and Crawford & Harrington to détermine, "if thèse judg- 
ments were paid by any one, whether they could hold the judg- 
ments as security in their name." The witness continues : 

"And the conclusion was reached by us tbat we could do that, and there- 
upon I went up to the courthouse, and filed a praecipe, telling them simply to 
file or note the recelpts on the appearance docket, and not to glvo them as a 
crédit, s6 as not to cancel the judgment; and that is the reason for the mémo- 
randum hère." 

The relation which the "something" that it became necessary for 
Judge Lewis to satisfy his mind about seems to bear to the fore- 
closure suits and to the written authority or direction given by the 
défendant to Crawford & Harrington, according to defendant's own 
statement to Lewis, and which thèse bear to the consultation that 
foUowed and to the praecipe, is suggestive. There was no written 
authority or direction from défendant to Crawford & Harrington, 
according to defendant's contention, other than the order for sup- 
plies (uiitil such time as permanent arrangements could be made, 
known as the "temporary order") ; and this writing has no such im- 
portance as answers the requirements of an "authority" that défend- 
ant would be likely to inform his attorney about, and as that attor- 
ney would find it necessary to examine with référence to dealing 
with judgments against the mills. Thèse statements by Judge 
Lewis point to such an authority as plaintifEs say was given by 
défendant to Crawford & Harrington to advance money to provide 
for liens against the property. Judge Lewis says he was the 
attorney of the mill company, Meigs, and the défendant in the 
matter of the consolidated suit. Presumably, the communication 
made to him by défendant as to a written authority given by him 
to Crawford & Harrington in some way related to such suit. Lewis 
seems to hâve referred to it in that connection. The consultation 
as to having the debts assigned so as to préserve the liens in favor 
of those advancing the money (Crawford & Harrington) followed the 
examination of the written authority mentioned. If not a consé- 
quence of that examination, it was an incident of an occurrence 
common to both. The fact that the witness fixes the date of his 
examination of the writing given by Sayward, the défendant, to 
Crawford & Harrington, by the date of the written directions he 
gave the clerk to file the receipts for money paid on the judgments, 
and not to cancel the judgments, shows pretty conclusively that 
the writing given by Sayward to Crawford & Harrington related 
to thèse judgments. Ail this goes to show that not only the assign- 
ment of judgments was intended as a security, but that there was 
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a writîng given by the défendant authorizing a avances to pay 
liens. , , 

The défendant had an interest in preserving the liens of thèse 
judgments in friendly hands. Hanford explains as one of the 
considérations for what was doue that by such assignments Craw- 
ford & Harrington could use the judgments, so that no one else 
could "obtain any judgment and corne in and close out the prop- 
erty." The stipulation or agreement executed by Lewis as attorney 
for the défendant in January, 1883, by which the défendant prom- 
ised and agreed to pay the Dexter Horton judgment of above 
$10,000, shows that Crawford & Harrington were not undertaking 
to provide for the lien claims by purchasing them on their own 
aceount. So, too, of the Pemberton mortgage, executed by Say- 
ward by his own hand, to provide some |30,000 with which to pay 
such claims. By the provisions of this mortgage, the défendant 
expressly obligated himself to pay the debt secured. 

In the Judson suit, brought by Harrington & Smith to compel 
an assignment to them of the judgment held by Judson, plaintiffs 
alleged their agreement with défendant in effect as thèse plaintiffs 
allège it now. They allège advances at différent dates of money 
to pay off liens and incumbrances, and that such advances were at 
Sayward's spécial instance and request. Sayward was a party 
défendant therein. He made no answer. It is said, however, that 
in the Boyd-Stevens suit, brought by creditors of the mills to set 
aside the conveyances to the défendant, the défendant denied that 
he had assumed payment of the mill debts, or had become bound 
to pay them. It is not claimed that he assumed thèse debts. His 
arrangement with Crawford & Harrington for such advances of 
money as might be required to provide for liens bears no resem- 
blance whatever to an assumption of an obligation to the creditors 
to pay such liens. Judge Lewis testified that he drew a check as 
attorney for défendant for |766.86, to pay interest on Judgments 
represented by McNaught (what he did was to indorse an order 
for such payment upon a check drawn by Meigs, which is in effect 
as he testifles); and, in explanation of the reasons for so doing, he 
testifles that there was a gênerai understanding that in case of an 
emergency he was to call on Crawford & Harrington or Harrington 
& Smith for any money that might be required, and that, when he 
drew thé check in question, there was a great emergency; that it 
was a case of urgent necessity, "because Greene had his hands on 
us, and McNaught had his fins on us." 

The accommodation had by Smith & Harrington of the défendant 
on two or more occasions of their temporary embarrassment are 
urged as évidence that Sayward was not then a debtor of the firm. 
The argument bas force; yet the fa et is not a conclusive one. I 
conclude that the arrangement entered into was in the expectation 
of àll the parties that the mill would pay ail the obligations as- 
sumed, and that it would not be necessary for défendant to make 
payments out of other funds; that it was tacitly understood that 
he should stand, as to the advances to be made, as a surety, and that 
he would not be called upon until there was a failure of payment 
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out of the business; that Crawford & Harrington were desirous 
of helping the business upon sucli a footing. tJnder sucli circum- 
stances, it would not be unusual if they called upon the défendant 
in the manner referred to. On the contrary, the fact of his liability 
to them may fumish a reason for calling on him as they did. How- 
ever this may be, I cannot consider the various circumstances in 
the case relied upon, as conflicting with the conclusions found by 
the référée. The most that can be said is that thèse objections 
create a conflict in the évidence, and in such case the flndings, if 
fairly supported by évidence, must stand. 

It is argued that the bill of sale made on April 2, 1880, by défend- 
ant to Cravpford & Harrington, to secure about |4,000 for mer- 
chandise advanced and future advances, is inconsistent with the 
existence bf any previous arrangement for such advances. It is 
not improbable that, as claimed by plaintift's, the arrangement in 
question was not made in Febrnaiy, 1.880, as testified to by their 
witness in the opening of their case, but was subséquent to the bill 
of sale. If the case was otherwise doubtful, the argument of de- 
fendant f rom this fact might be conclusive of the question. But it 
is abundantly established that there was a guaranty to Crawford 
& Harrington by the défendant early in the year 1880 for advances, 
at least, of merchandise and current mill expenses, whatever of 
doubt there may be as to advances on judgments; whereas the 
bill of sale, in the inference drawn from it, is against any guarantj- 
whatever. I mean by this statement that such fact is testified to 
directly and with positiveness by Hanford, Struve, and Harrington, 
and a finding upon such testimony cannot be disturbed on this mo- 
tion, but must be held as conclusive of the fact found. 

The money advances for Insurance upon the mill were not within 
the terms of the order relied upon. As already stated, the au- 
thority to Crawford & Harrington to make advances was limited 
to such advances as Meigs, as the représentât" ve of défendant, 
should require. The insurance was effected without the consent 
of Meigs, and the charge therefor was against his protest. The 
question as to whether the insurance was to the defendant's bene- 
flt is immaterial. It was to the interest of Harrington & Smith, 
who looked to the insured property as security for what they had 
advanced on the defendant's account, that the property should be 
insured. Whatever the financial standing of the défendant may 
hâve been, the évidence warrants the conclusion that the property 
of the mills company was ail the property lie had within the United 
States, and therefore ail the property to which they could hâve 
recourse under a process issued against him out of the courts of this 
country. The protection of this security was made more important 
by this fact, and was sufflcient inducement for the advances of 
insurance made on this account. If the fact was otherwise,. it 
would make no différence. The défendant could not be made the 
debtor of Harrington & Smith without his authority, and against 
the protest of his agent. 

It is claimed by plaintiffs that the discount charged in the ac- 
count sued on means the interest which plaintiffs' assignors were 
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compelled to pay to get the money advanced to defendant's use, 
as charged in the account If this discount is in fact interest, it 
is but équitable that it should be allowed. If it is in fact interest 
upon advances charged in the account, as claimed, the manner in 
which such discount charges are arrived at should appear from the 
account, or at least from the évidence in connection with the ac- 
count. The référée is unable to discover the manner in which 
thèse discount items were ascertained. I hâve the same difficulty. 
It does not help the matter to call the discount items "interest." 
Given this name, and some of thèse charges show the principal 
upon which the interest is charged and the rate of the charge. 
From this the time for which' the charge is made is ascertained. 
Other of the charges show the time charged for, from which the 
principal sum may be calculated. The larger part of the items 
consist of lump sums charged as "discount" (interest), without any- 
thing to show the amount upon which this is flgured or the time cov- 
ered by it. On May 31, 1882, there is a charge of discount of $86 
upon |5,734, at 1| per cent. The cash advanced for that month, 
as appears from the account, is not $5,734, but very nearly f 1,000 
less. It might be inferred from this and the explanation given in 
the évidence that Harrington & Smith borrowed that amount at 
the bank to provide for advances, paying the discount charged. 
If so, the discount is not upon what was actually advanced, but 
upon what they expected to advance. I am satisfled that, as a mat- 
ter of equity, Harrington & Smith were entitled to something in 
the way of thèse charges, but the state of the account makes it 
impossible to ascertain what that something is. If thèse items are 
called "interest," there is nothing in the account or the évidence to 
make them a légal charge against the défendant. 

The Cochrane & Day litigation grew ont of a dispute as to the 
<iuantity of logs sold by Orawford & Harrington for Cochrane & 
Day to Meigs, as the agent of défendant. Meigs scaled the logs, 
and reported the measurement at 478,861. The price allowed was 
$4.50 par thousand, being a total of $2,154.87. This amount was 
charged to the défendant by Crawford & Harrington. Cochrane 
& Day disputed the measurement and price, and brought an action 
against Crawford & Harrington to recover the value of the logs. 
They prevailed in the litigation, and recovered $3,627, instead of 
the $2,154.87 for which Crawford Se Harrington had sold the logs 
to the défendant. The plaintiffs seek to charge the défendant with 
the différence between thèse amounts, and with ail the costs and 
charges, including attorneys' fées, paid by Crawford & Harrington 
in the litigation. Plaintiffs claim that Meigs practiced a fraud in 
measuring the logs. Assuming that such fact would be conclusive 
upon the défendant, how can it be determined hère that the fact 
is as charged? The adjudication between Crawford & Harrington 
and Cochrane & Day does not bind the défendant More than half 
the entire charge in dispute consists of expenses incurred by Craw- 
ford & Harrington in an unsuccessful endeavor to maintain the cor- 
rectness of the measurement and price at which they sold the logs 
^0 the défendant, The Cochrane & Day judgment cuts no figure 
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hère. If the logs were undermeasured or sold below their value, 
thè parties affected thereby might bave corrected the mistake in the 
account as to this. 

What is known as the "Haller Judgment" présents an important 
question in the case. Crawford & Harrington were parties of the 
one part, with Meigs and the défendant, in a contract with Haller, 
made for the benefit of the lumber company and défendant, as the 
transférée of the property of the company. As found by the réf- 
érée, the true position of Crawford & Harrington in the contract 
was that of sureties to Meigs and the défendant. Haller brought 
an action upon this contract, and recovered judgment against Craw- 
ford & Harrington and Meigs in the sum of $15,54:8, which sum 
Crawford & Harrington paid. The défendant was a party défend- 
ant, but was not served with process. This judgment is, at least, 
prima facie évidence of the defendant's liability. Crawford & Har- 
rington could hâve maintained an action upon it against the défend- 
ant to compel Mm to indemnify them for the recovery against them. 
Whether in such action the judgment would hâve been conclusive 
évidence of the defendant's liabilitj' it is not necessary to détermine. 
It is settled that a Judgment against a surety is prima facie évidence 
against the principal, although the latter had no notice of the ac- 
tion. Such judgment is conclusive where the principal had no- 
tice of the action. The finding that the position of Crawford & 
Harrington was that of sureties in the Haller contract is excepted 
to by défendant But the finding, except as to that part of 
it which flnds that the logs delivered under the contract were 
sawed into lumber at defendant's mill and for his benefit, is merely 
a conclusion from other ândings not excepted to, and abundantly 
established by the évidence. Thèse unchallenged and established 
findings show that the relations of Crawford & Harrington to the 
subject-matter of the contract were thbse of suretyship. Upon the 
case thus made, Crawford & Harrington could bave maintained an 
action against the défendant for the amount recovered against them 
on the Haller judgment, and their successors in interest can main- 
tain such action now. Such right is not defeated by the fact that 
Crawford & Harrington hâve paid such judgment. On the con- 
trary, payment is necessary to such right. Nor does it make any 
différence that Harrington & Smith paid to the holder of the jiidg- 
ment the one-half for which Harrington, as between himself and 
his cosurety, was liable, and debited Harrington with it in his pri- 
vate account with the ârm. Défendant says in his brief that this 
fact, with other facts, shows that there was no intention to look 
to the défendant for reimbursement for the amount paid. If the 
fact of the obligation of the défendant was open to dispute, any- 
thing that evidenced an intention not to look to the défendant would 
be pertinent. But there is no room to question defendant's lia- 
bility upon the contract in question, and, of course, this liability is 
not discharged or waived by the fact that Crawford & Harrington 
paid their guaranty, or by the manner of payment, or by any inten- 
tion there may bave been on Harrington's part at any time respect- 
ing it. Moreover, the procuring of the money with which to pay 
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his part of this judgment by Harrington from Harrington & Smith, 
or the fact that the flrm made payment for Harrington, in no way 
tends to show that Harrington did net intend to look to the défend- 
ant to reimburse him for the payment which he was thus compelled 
to malce. In so far as the obligation thus created bas passed br 
assignment to plaintiffs, they are entitled, upon the facts found by 
the référée, to recover therefor in this action. 

The several exceptions of both parties to the findings of fact by 
the référée are OTerniled, and upon such flndings it is ordered that 
plaintiffs hâve judgment against the défendant for the sum of 
1153,128.89, with interest theréon from September 30, 1891. 



UNITED STATES v. MOEGAN. 

(Circuit Court of Appeals, Eighth Circuit. Pebruary 20, 1895.) 

No. 432. 
Clerks op Court— Fées— Practice— Van Duzee v. U. S., 59 Ped. 440, Fol- 

LOWED. 

Appeal from the Circuit Court of the United States for the East- 
•ern Division of the Eastem District of Missouri. 

This was a pétition filed by William Morgan to recover from the 
United States for services rendered as clerk of a United Statea 
court. The circuit court rendering judgment for the petitioner, and 
-défendant appealing to the circuit court of appeals, the appellee 
moved to dismiss the appeal. This motion was denied (12 C. C. A. 
6, 64 Fed. 4), and the case was now heard on an exception to the 
ruling of the court below allowing fées to the appellee for making 
-accounts of jurors for mileage and attendance. 

William H. Clopton (Walter D. Coles, on the brief), for the United 
States. 
Eleneious Smith (Joseph Dickson, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

CALDWELL, Circuit Judge. The single question in this case is 
whether the clerk is entitled to 15 cents for making out the accounts 
of jurors and witnesses, in addition to 10 cents for swearing the wit- 
ness or juror, and 15 cents for the jurât. It is the settled practice 
of the circuit court of the United States for the Eastern district 
of Missouri for the clerk to make out thèse accounts. This practice 
has the force and efEect of a rule of court, of which this court will 
take judicial notice. On the authority of Van Duzee v. U. S., 59 
Fed. 440, the judgment of the circidt court is affirmed. 
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TURNER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 253. 

1. Criminal Law — Evidence— Unofficial Maps. 

There Is no error in admitting an unofflcial map made by a witness, 
wlien tlie same is offered only in connecticn with his testimony, and not 
as indépendant évidence. 

2. Samb — Appeal — Pkejudicial Brroh. 

Overruling an objection to a question will not be held as prejudicial 
error when the record fails to show what answer was made by the witness. 

3. Samb; 

Exclusion of questions will not be held as prejudicial error vvhere the 
record fails to show what the witness would hâve answered, or what the 
party Interrogating him proposed to prove by the question. 

4. Samb — Evidence — Hharsay. 

In a prosecutlon for cutting timber on government lands, a witness for 
the government testified that he had eut some trees on the sections in 
question, and that ail his knowledge as to the location of the section Unes 
was derlved from a third person. Eeld, that the faet of obtaining his 
knowledge by hearsay went rather to the efCect than the admissibility of 
his évidence, and there was no error in its admission. 

5. Samb— Obder of Evidence — Discrétion dp Court. 

The order of proof Is in the discrétion of the trial court, and a reviewing 
court cannot review its action in recelving, after the défense had rested, 
certain évidence alleged to be not properly in rebuttal. 

6. Objections to Jury— Waiver. 

Objections to the manner and mode of drawing and impaneling the 
grand and trial juries should be prosecuted as grounds of challenge to 
the entire array, or to the objectionabie juror before the trial, and if not 
so presented are cured by the verdict 

7. Criminal Law— Joint Verdict — Sbparatb Sentences — Cuttino Timber 

FBOM Government Lands. 

Where indictments against two persons for cutting timber from govern- 
ment land contrary to Rev. St. § 2461, are Consolidated, and the jury re- 
turns a single verdict fixing the amount of damages, the court is justi- 
fied in assessing against each separately the triple damages authorized by 
the statute, and is not required to impose a joint penalty. 

8. Samb— Consolidation of Indictments. 

Two indictments may be consolidated, under Rev. St. § 1024, although 
two persons are jointly charged in each. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

Thèse were indictments against Noël E. Turner and Martin Lank- 
f ord for violating the statute against cutting timber from the public 
lands. Rev. St. § 2461. The indictments were consolidated, and 
défendants, having been convicted and separately sentenced, sued 
ont this writ of error. 

On the 16th of February, 1894, the grand jury impaneled in the district court 
for the Southern district of Alabama found two indictments against the plain- 
tilïs in error, each containing two counts, for cutting and procuring to be eut, 
with intent to export, dispose of, use, and employ the same in some manner 
other than for the use of the navy of the United States, certain timber upon 
lands then and there belonging to the United States, towit: In the flrst indict- 
meiit, No. 1,141, the E.i^of the E.y2 0f section 13, and ail that part of the W.y2 0f 
the B. y^ of section 13 lying east of the state Une between the state of Alabama 
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and the state of Mississippi, ail In township 3 N., range 5 W.. St. Stephen's 
merldlan; and, In the second Indlctment, No. 1,142, the N. % and S. B. % and 
the N. % of the S. W. %, section 19, township 3, range 4, ail in the county 
of Washington, state of Alabama,— and duly charging other necessary ingré- 
dients to malie offenses under section 2461 of the Revised Statutes of the 
United States. After the finding of said indictments, the coiu-t ordered as 
follows: "It is ordered by the court that the atiove-stated cases, numbers 
1,141 and 1,142, United States v. Noël E. Turner and Martin Lankford, be and 
the same are hereby Consolidated, and to be considered and tried together;" 
and thereupon the défendants pleaded, each for himself , not guilty, a jury was 
duly elected, tried, and sworn, and the trial of the consolidated cases was pro- 
ceeded with, resulting in a verdict of not guilty in case 1,141, and of guilty as 
charged In the indictment, and assessing the damages at 1248.80, in case 1,142. 
Thereupon the défendants moved the court to grant a new trial in said Con- 
solidated causes, on the ground "that the verdict as rendered by the jury was 
contrary to law, the évidence, and the charge of the court, and because one 
or more of the jurors sworn to try the cause were not impartial, in this, to 
wit, they had served upon a former jury at this same term of the court, con- 
victing one of the défendants upon a similar charge from testimony elicited 
from one of the same witnesses, and because the jury arrived at the verdict 
by methods other than the considération of the évidence." In the record fol- 
lowing this motion for a new trial are affldavits purporting to be the several 
affldavlts of each of three jurors sworn in the case, in each of which is recited 
the manner in which the jury ascertained and arrived at the number of trees 
eut and removed by the plaintiffs in error. At a later day of the term, Aprii 
7, 1894, the motion for a new trial was overruled and denied as of date Aprii 
5, 1894. On Aprii 3, 1894, the plaintifCs In error also flled a motion in arrest 
of judgment as follows: "Now come the défendants in the above-stated cause, 
after verdict and upon sentence, and move the court to arrest the judgment 
in said cause on the following grounds: First. Because the grand jury that 
returned the Indictment was not summoned according to law. In this: that 
the record fails to show that the court ordered the venire to issue therefor. 
Second. Because the record fails to show that the foreman of the grand jury 
was appointed according to law. Third. Because the record fails to show the 
talesmen summoned to serve on the grand jury were ordered to be summoned 
by the court and from the body of the district, as required by law. Fourth. 
Because the record fails to show that the grand jury which returned the in- 
dictment in this Consolidated cause was drawn from the jury box, containing 
at the time of said drawing the names of not less' than 300 persons, as required 
by law, and the record fails to show that the names composing said grand 
jury had been placed in the box by the commissioners, as the law required. 
Fifth. Because the record shows that one or more of the petit jurors who 
served In the trial of this cause were drawn from the jury box after the num- 
ber of names in said jury box were reduced below 300. Sixth. Because the 
défendants in this cause were Indicted and tried jointly, and the verdict of 
the jury fails to assess a separate penalty against each of them. Seventh. 
Because the record shows that this cause was consolidated by the court with 
another cause, and became one case, and the jury returned a verdict of not 
guilty in the other case, and that operated an acquittai in this case." In the 
transcript of record following this motion is a list of names of persons, with 
the post office or résidence of each, the same purporting to be ,the jury-box 
list for the November term, 1893, but which is not otherwise verifled, nor 
shown to be a part of the record. On Aprii 5, 1894, the court overruled and 
denied the motion in arrest of judgment, and thereupon proceeded to sentence 
the plaintifCs In error, respectively, as follows: Noël E. Turner to pay a fine 
of $746.40 and the costs of the prosecution, and be imprisoned for the periort of 
six months in the Mobile county jall, and stand committed until the payment 
of said fine and costs; said Imprisonment to commence on the expiration of a 
former sentence pronounced on this day on the said défendant in another case. 
Martin Lanliford to pay a fine of $746.40 and the cost of the prosecution, and 
be imprisoned for the period of one month in Mobile county jail, and stand 
committed until the payment of said fine and costs. Thereupon the plaintiffs 
in error brought the case to this court for review upon some 16 assignments 
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of errar, malnly relating to errors on the part of the court in the admission 
or rejection of évidence, but ail of whlch are speclally notleed, so far as the 
sanie Is neceasary, In the opinion of the court. 

M. D. Wickersham, W. H. Mcintosh, and J. C. Rich, for plaintiffs 
in error. 
J. N. Miller, U. S. Atty. 

Before PAEDEE and McCORMICK, Circuit Judges, and BEUCE, 
District Judge. 

PAEDEE, Circuit Judge (after stating tlie facts). Tlie flrst as- 
signment of error is tliat the court erred in peraiitting a map made 
by one Capt. Dan Williams, a surveyor, to be received in évidence, 
because it was not shown that the said map was made by authority 
of law. The Mil of exceptions recites that on the trial the United 
States called as a witness one Capt. Dan Williams, who testifled 
that he had been employed by the United States to make a survey 
of the land in said section 19, and also to run the Unes upon said 
section 13, township 3 N., range 5 W., in said Washington county; 
that he had made a map of said lands and surrounding lands, but 
that he was unable to state that any portion of his map was correct, 
exeept those portions of said sections 19 and 13 which are repre- 
sented upon said map. The United States attomey then ofEered in 
évidence the map so made by the said Williams, to which the de- 
fendants objected, on the ground that the said map was not shown 
to be made by any authority of law. We understand f rom this that 
the court admitted the map of the lands in question made by Capt. 
Dan Williams in connection with and as a part of his évidence. It 
certainly was not a case of offering an unofficial map or plat as 
independent évidence. 

The second, third, and fourth assignments of error relate to the 
évidence given by one Forbes, a witness for the United States, who 
testifled that he was a spécial agent of the gênerai land ofQce, and 
that he made a personal examination of the alleged déprédations 
upon sections 19 and 13 in August of 1893. Upon being asked what 
number of trees, in his best judgment, as estimated by him on ex- 
amination, had been eut or removed from the public land in said 
sections 13 and 19, respectively, said Forbes replied, "About 200 on 
section 13, and at least 2,000 on said section 19," to which question 
and answer défendants objected. No reason for the objection was 
given at the time, and no reason is given in the assignment of error. 
The United States then, by its attorney, asked said witness Forbes, 
"Did you know the market value at that place of timber or trees 
like those eut on said section 19?" to w^hich question the défendants 
objected. The court overruled said objection, but the bill of ex- 
ceptions does not show what, if any, answer was made by the wit- 
ness to the question. Thereafter the witness Forbes testifled to an 
altercation and difflculty that he had had M'ith the défendant Noël 
E. Turner at the store of the latter in Washington county, where- 
upon the défendants asked said witness the following question: 
"Did you attempt to get a gun, after the altercation in which you 
were assaulted by the défendant Turner, to shoot him with ?" The 
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X'nited States, by its attorney, objected to this question; the court 
sustained said objection, but the record is silent as to what answer 
witness would hâve ma^e to the question if pennitted by the court, 
and also silent as to what was the défendants' purpose to prove by 
the question propounded. It would seem from this statement of 
the objections niade to the évidence of the witness Forbes that no 
error prejudicial to the plaintifEs in error can be predicated upon it. 

The flfth assignment of error is that the court refused to allow 
one Grreen, a witness for the United States, to answer the following 
question: "What would be the value of the timber if there was no 
tramway there?" We find in the bill of exceptions that such ques- 
tion was propounded to the witness Green on cross-examination, 
but, as in the case of Forbes, no showing is made as to whether or 
not the answer would hâve been mater ial in the case. 

The sixth assignment of error is that the court erred in overruling 
a motion of the défendants to exclude ail of the testimony as to 
the cutting of timber by one John Turner, a witness swom by the 
government, because the said Turner had testifled that he only 
knew the lines of the land from which he eut timber from the 
statements of one Logan, who had not been previously shown to 
be familiar with the lines bounding the lands upon which the al- 
légea déprédations had been charged. It appears from the bill 
of exceptions that one John Turner, called as a witness for the 
United States, testifled in chief that he knew the north line of 
section 19, and that he eut upon said section about 30 trees; that he 
only knew the western line of said sections 13 and 19 of the survey 
made by the aforementioned witness Daniel Williams, who was 
accompanied by the witness Forbes. According to the said survey, 
he eut on section 13 20 trees, more or less, and on section 19 about 
30 trees. On cross-examination he testifled that "ail of his infor- 
mation about said sections he knew from information made to 
Tiim by one Logan." We are of opinion that the motion to ex- 
clude ail the testimony of Turner as to the cutting of timber on 
sections 13 and 19 because his knowledge of lines was derived from 
others was properly overruled. The witness, according to his évi- 
dence, had eut trees on sections 13 and 19, according to the survey 
made by the witness Dan Williams, who was accompanied by the 
witness Forbes. Without running the lines himself, his exact 
knowledge of the section lines would necessarily be dépendent upon 
hearsay. As the whole mattér went to the jury, we think the ob- 
jections made were rather to the effect of the évidence than to its 
admissibility. 

The seventh assignment of error relates to the évidence of one 
Thad Holland, a witness for the United States, who testifled in 
chief that he had eut timber on section 19 during the summer of 
1893, but that he did not know how many trees he eut ; that he did 
not eut on section 13; that timber on both sections had been boxed, 
for turpentine purposes, many years ago; that some of the timber 
had burned down, and some of the timber was dead. On cross- 
examination the said witness testifled that he knew the settlement 
of the défendant Noël E. Turner on said section 19. He was then 
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asked by the défendants, through their attorney, what improve- 
ments the said Tumer, one of the défendants, had on said section 
19, to which question the United States, through its attorney, ob- 
jected, and said objection was sustained by the court. DefendantB 
then asked said witness HoUand whether défendant Tumer lived 
on said section 19; he answered that Tumer did not live on the 
land, but he had a house on it The statement that "he had a house 
on it" was, on motion of the United States attorney, excluded by the 
court as irrelevant and immaterial. Said witness Holland was 
then asked by défendants, "What is the character of that house?" 
to which question the United States, through its attorney, objected, 
and this objection was sustained by the court. The défendants 
thereupon further asked said witness Holland the following ques- 
tion: "Is it not a fact that there was land in préparation for culti- 
vation there?" The United States, through its attorney, objected 
to said question, and the court sustained the objection. The de- 
fendants further asked the witness Holland, "What improvements 
had the défendant Tumer made on the place where you eut tim- 
ber?" The United States, through its attorney, objected to said 
question, which objection was sustained. None of the questions 
propounded to the witness Holland, to which objections were sus- 
tained by the court, were answered, and the bill of exceptions is si- 
lent as to what answers were expected, or as to what défendants pro- 
posed to prove by the said witnesses. W^e infer from the discussion 
of the assignment in the brief that the questions were propounded 
with a view of showing that one of the défendants had a homestead 
entry upon part of one of the sections, upon which he had made 
improvements, and perhaps upon which he was living, with a view 
to justify the cutting of timber charged in the indictment as within 
the homestead right; and we notice that a previous récital of the 
bill of exceptions shows that on September 7, 1893, the défendant 
Noël E. Turner had made application for and entered as a home- 
stead the N. i of the S. E. i and the N. 4 of the S. W. l, section 19, 
township 3, range 4 W., Washington county, Ala. ; but, as the entry 
of homestead was subséquent to the alleged trespass, we cannot 
présume that the answers to the questions propounded to Thad 
Holland would hâve been favorable to the plaintiff in error, and 
we are unable to say that the rulings of the court in sustaining the 
objections to the questions propounded were prejudicial to them. 

The eighth, ninth, tenth, and eleventh assignments of error are 
also based on rulings of the court sustaining objections to ques- 
tions propounded to the witnesses by the plaintiffs in error, but 
no showing was made as to what they proposed to prove by the 
questions propounded, and therefore thèse assignments are dis- 
posed of by what has been already said. 

The twelfth assignment of error is that the court erred in per- 
mitting the United States to offer in évidence, after défendants had 
rested, certain warrants of arrest; the objection to the introduction 
of said warrants in évidence being that they were not in rebuttal. 
It seems that the défendants were permitted to offer in évidence, 
to make ont their défense, receivers' receipts showing homestead 
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entries of Noël E. Turner, one of the défendants, one H. C. Turner, 
and one Callaway, in said section 19, on the 7th day of September, 
1893, and, further, to offer évidence that seltlements and improve- 
ments were made upon said lands thus entered for homestead, 
the same being the identical land upon which the défendants Tur- 
ner and Lankford were charged with cutting and removing timber. 
The warrants showed that in August of 1893, before the homestead 
entries were made, or preténded to hâve been made, affldavits had 
been made and warrants issued charging the défendants with 
the offense contained in the indictments. It would appear to hâve 
been admissible in rebuttal on the case made or sought to be made 
by the défendants; but, as a matter of law, the order of proof 
in the trial court is within the discrétion of the trial judge, and his 
rulings in that respect cannot be reviewed on error. 

The motion in arrest of judgment was properly overruled, but, 
if not, the record does not présent any case for review in that re- 
spect. Ail the objections to the manner and mode of drawing and 
impaneling the grand jury and trial jury should hâve been pre- 
sented as grounds of challenge either to the entire array or to the 
objectionable juror prier to the trial, and, not ha\'ing been made 
prier to, were cured by the verdict. 

The fourteenth assignment of error is "that the court erred in 
assessing the fine against each of the défendants separately, the 
same having been jointly indicted and tried, and only one verdict 
having been rendered by the jury"; and the flfteenth assignment 
of error is "that the court erred in receiving two verdicts from the 
jury in the same case, for the reason that the cause had been Con- 
solidated." There is some little conflict between thèse two assign- 
ments of error, but neither is well taken. The défendants were in' 
dicted, tried jointly, and both were convicted, and the jury found 
the damages committed by them to be |248.80. Section 2461 of 
the Revised Statutes provides that "every such person [meaning 
every person who has violated the section] shall pay a fine of not 
less than triple the value of the trees and timber so eut, destroyed 
or removed, and shall be imprisoned not exceeding 12 months." 
The fine provided for is a part of the punishment as much as is the 
imprisonment; it is necessarily assessed against each, just the 
same as the imprisonment. Any reasoning which would make 
the money penalty joint would necessarily make the imprisonment 
joint. Some question has been made as to the power of the court, 
under section 1024 of the Eevised Statutes of the United States, 
to consolidate two or more indictments where two persons are joint- 
ly charged in each indictment, but we consider the statute broad 
enough to cover the case in hand. Under the statute, two or 
more indictments can be consolidated, if ail the counts in ail the 
indictments could hâve been included in one indictment in the flrst 
instance. As consolidated, the two indictments stood practically as 
one indictment with four counts; the verdict rendered by the jury, 
construed in the light of the indictments consolidated, must be 
considered as a verdict of not guilty on two of the counts, and of 
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guilty on the other two; and, if informai, it was still toc plain for 
any misunderstanding as to the real linding of the jury. 

The sixteenth assignment of error is a formai one, not necessary 
to be noticed. The Judgment of the district court is afflrmed. 



TUKNBR V. UNITED STATES. 

(Circuit Court o£ Appeals, Fifth Circuit January 15, 1895.) 

No. 254. 

CriminàIi Law — Instructions— Province of Court and Jubt. 

A statement by the court, af ter summing up the évidence for the prose- 
cutlon, that "évidence of clrcumstances tending to show guilt is compétent 
évidence," is not an invasion of the province of the jury when they are 
also told that they are the sole judges of the weight and sufflclency of 
the évidence. 

In Error to the District Court of the United States for the 
Southern District of Alabama. 

This was an indictment against Noël E. Turner for cutting timber 
from the public lands of the United States. Défendant, having been 
convicted, brought a writ of error to this court. 

M. D. Wickersham, W. H. Mcintosh, and J. 0. Eich, for plaintiff in 
error. 
J. N. MUler, U. S. Atty. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BEUOE, 
District Jndge. 

PAEDEE, Circuit Judge. The plaintiff in error was tried and 
convicted in the court below for cutting timber on public lands in 
violation of section 2461, Eev. St. U. S., and was sentenced to pay a 
fine of $36 and the costs of prosecution, and to be imprisoned for 
the period of three months in the Mobile county jail, and stand 
committed until the payment of said fine and costs. 

The bill of exceptions recites that the court in its charge summed 
up the évidence, direct and circumstantial, on the part of the go ver n- 
ment, and said: "This is in substance the testimony on the part 
of the government tending to show the defendant's guilt. Evidence 
of circumstaxices tending to show such guilt is compétent évidence." 
The court also summed up the évidence favorable to the défendant, 
and stated: "This is in substance the évidence for the défendant," 
and instructed the jury that they were the sole judges of the weight 
and sufflclency of the évidence, and, to justify a conviction of the 
défendant, they must be satisfied of his guilt beyond a reasonable 
doubt. The défendant below, plaintiff in error hère, excepted to 
that part of the charge which is as foUows: "This is in substance 
the testimony on the part of the government tending to show the 
defendant's guilt. Evidence of clrcumstances tending to show such 
guilt is compétent évidence." No ground of objection to the charge 
was then stated by the défendant, nor is any ground of et-ror as- 
signed in this court, except that in the assignaient of error it is 
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said: "The substance' ^f the testimony was a matter which should 
hâve been left solely and exclusively for the jury to détermine, be- 
cause the jury are the sple and exclusive judges of the circum- 
stances and the tendency of sald circumstances to show guilt or in- 
nocence." We do not think that the trial judge invaded the prov- 
ince of the jury. The weight and suflBoiency of the évidence was 
left entirely to the jury. Starr v. U, S., 153 U. S. 614, 14 Sup. Ct 919. 

The third assignment of error is that the court erred in over- 
ruling the défendant'» motion in arrest of judgment. This motion 
in arrest of judgment is, in ail respects, like a similar motion in 
Turner v. U. S. (No. 253; just decided) 66 Fed. 280, where we held 
the motion to hâve been properly overruled. 

The last assignment of error is that the court erred in refusing a 
charge as asked in writing by the défendant. We do not find in the 
bill of exceptions that any charge in writing was asked for by the 
défendant We do find, however, that, at some stage of the case 
not mentioned, the défendant requested the court to give the fol- 
lowing: "If the jury believe the évidence, you must find the de- 
fendant not guilty"; and reserved an exception to the refusai of the 
court to give this charge. The évidence recited in the bill of ex- 
ceptions tended to show that the défendant on trial was guilty as 
charged in the indictment, and was sufflcient, if believed by the 
jury, to warrant a verdict of guilty. The refusai to give the gên- 
erai charge in favor of the défendant was not in any sensé erroûeous. 
The judgment of the district court is afïirmed. 



TURNER V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 189iî.) 

No. 313. 

1. CUTTIKG TiMBBB FROM PaBLIC LaKDS — EVIDENCE. 

In a prosecution for cuttlng timber from public lands, a spécial agent 
of the land office testlfied that he vlsited the land after part of the timber 
had been eut. He was then asked who went with him on that occasion. 
Helâ, that there was no error in receiving his answer over defendant's ob- 
jection to the competency of the question. 

2. Samb — Sentence in Misdemeanous. 

In misdemeanors it is not necessary for the court to ask défendant if 
he has anythlng to say why sentence should not be pronounced against 
him. Turner v. U. S., 6G Fed. 289, followed. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

This was an indictment against Herbert C. Turner for cutting 
timber from the public lands of the United States. Défendant was 
convicted, and now seeks a review of the case by writ of error from 
this court. 

M. D. Wickersham, W. H. Mclntosh, and J. C. Eich, for plaintifiE in 
error. 
J. N. MUler, U. S. Atty. 
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Before PAEDEE and McCORMICK, Circuit Judges. and BEUCE, 
District Judge. 

PAEDEE, Circuit Judge. The plaintiff in error, Herbert C. 
Turner, was tried and convicted in the court below for cutting 
timber on the public lands in violation of section 2461, Rev. St. U. 
S., and was sentenced to pay a fine of |225 and the costs of prosecu- 
tion, and be imprisoned for a period of 20 days in the Mobile county 
jail, and stand committed until the payment of siaid fine. He says 
to this court that the court below erred in overruling his motion 
to rule out the answer of Charles T. Forbes (a witness examined by 
the United States) to the following question, to wit: "Who went 
there [that is, to the land described in the information] with you?" 
Answer: "N. E. Turner." The reason assigned for ruling ont the 
question and answer was that the same were not compétent. Ex- 
actly what was meant by the objection we are not advised. The 
witness Forbes had testifled that he was a spécial agent of the gên- 
erai land ofQce, and that he Tisited the land in question after 
about two-thirds of the timber, or from four to five hundred trees, 
had been eut and removed from said land. He was then asked 
who went with him. The assignment of error seems to be with- 
out any particular merit. 

The Mil of exceptions further shows that one Allison Holland, a 
witness for the United States, who testified that he knew section 19, 
which embraced the land described in the indictment; that he did not 
know where the defendant's homestead entry was; that the timber 
on that section was worth about 2.5 cents per tree; and that he went 
into the store belonging to defendant's brother some time in June, 
1893, where défendant was employed as a clerk, some eight or nine 
miles from the land, and there heard the défendant say that they 
could hâve their own way now about cutting timber, as Wickersham 
and Mayfleld were out now, and défendant remariced, "We will eut it 
as we come to it." The said Holland was then asked by the défendant 
the following question: "What articles of provision did you buy 
from the défendant at the time of this conversation?" The United 
States attorney objected to the question, and his objection was 
sustained by the court The relevancy of this question does not ap- 
pear even by suggestion. 

The third assignment of error is that the court erred in refusing 
to permit the défendant below to oiïer in évidence the record of 
indictment and conviction of Noël E. Turner and Martin Lankford, 
who had at the November term of this same court been tried, convict- 
ed, and sentenced for cutting and removing for their beneflt the 
identical timber charged in the indictment against the défendant, 
and for which he is now on trial. The counsel for the United States 
in this court says that the record of the trial and conviction of Noël 
E. Turner and Martin Lankford for trespass in cutting timber from 
the land named in this indictment, along with other lands, has no 
bearing on the guUt or innocence of the défendant, and to this we 
agrée. 
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The plaintiff in error also complains that he was not asked by 
th.e court, at the time of sentence and prior thereto, if lie had any- 
thing to say why the sentence of the court should not be pronounced 
against Mm. A similar objection was disposed of adversely in 
Turner v. U. S. (No. 312; just decided) infra. The judgment of 
the district court is affirmed. 



TURNER V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 15, 1895.) 

No. 312. 

1. Ckiminal Law — Evidence — UNOFPicrAL Map. 

Tlie admission of an unofflcial map in connecUon wlth the testlmony 
of a witness who made It is not error. Tumer v. U. S., 66 Fed. 280, fol- 
lowed. 

2. Bamb— Revibw— Dbfective Record— Prbjudioiai, Error. 

The exclusion of a question is not to be iidd prejudiclal error when the 
record fails to show what was proposed to be proved by the answer. Tur- 
ner V. U. S., 66 Fed. 280, followed. 
8. Same — Sentence. 

In misdemeanors it Is not necessary for the court to ask défendant if he 
has anything to say why sentence should not be pronounced against him. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

This was an indictment against Noël E. Turner for cutting timber 
from the public lands of the United States. Défendant was con- 
victed in the court below, and now brings error to this court. 

M. D. Wickersham, W. H. Mcintosh, and J. C. Bich, for plaintiff in 
error. 
J. N. Miller, U. S. Atty. 

Before PARDEE and McCORmCK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge- The plaintiff in error was tried and 
convicted in the court below for cutting timber on public lands in 
violation of section 2461, Rey. St. U. S., and was senteneed to pay a 
fine of |150 and' the costs of prosecution, and be imprisoned for the 
period of three months in the Mobile county jail, and stand com- 
mitted until the payment of said fine and costs; said imprisonment 
to commence on the expiration of the former sentences pronounced 
on said défendant in cases 1,140, and 1,142, respectively, of the 
docket of the court 

The first assignment of error is that the court erroneously per- 
mitted a map made by oue Dan Williams, surveyor of Mobile county, 
to be given in évidence, because it had not been prevlously shown 
that said map had been made by compétent authority, nor had it 
been prevlously shown that said map was correct. The map in 
question appears to hâve been a map made by Dan Williams himself , 
and to hâve been permitted to go to the jury in connection with his 
V. 66F.no. 3— 19 
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évidence. As just decided in Turner v. U. S. (No. 253) 66 Fed. 280, 
tliis was not error. ' 

Tlie second assignment of error is that the court erred in pennit- 
ting one Huggins to answer, after objection by ttie défendant below, 
the following question, to wit: "Did you, Mr. Huggins, go to Gard- 
ner, or did Gardner go to you, and propose to go to tlie défendant 
Turner?" Th.e bill of exceptions shows that this question was aslted 
of the witness Huggins by the défendant, plaintifl in error hère; 
it furtiher shows that the United States objected to the question, the 
objection was sustained by the court, and the défendant below ejc- 
cepted. Assuming that thia ruling is the one suggested as error, ail 
that need be said is that the record fails to show what was proposed 
to be proTed by the answer. 

The third assignment of error is that the court erred in refusing 
to permit one Frank Wilkins to answer the following question: 
"Who did you first tell about this conversation, when was it, when 
did you tell it, and how long after said conversation occurred?" 
The bill of exceptions in no wise sustains this assignment of erorr. 

The f ourth assignment of error seems also to be without any 
predicate in the bill of exceptions. 

The flfth assignment of error, relating to the examination of one 
Hutchinson, seems also to be a mistake; but, assuming that it means 
the reverse of what it says, the assignment is still worthless, be- 
cause no showing is made as to whether the question propounded 
and the answer expected were material. 

The gênerai charge requested by the défendant below was prop- 
erly refused, because the évidence was conflicting. 

The seventh assignment of error is that the court erred in not 
asking the défendant Turner if he had anything to say why the 
sentence of the court should not be pronounced against him when 
said sentence was pronounced. Whatever may be the rule in capital 
cases and other félonies, we are clear that no such question is neces- 
sary in misdemeano?s. See Bish. Cr. Proc. § 1118, note; 1 Archb. 
Cr. Law & Prac. (Pomeroy's Notes) p. 580. The judgment of the 
district court is aflfirmed. 



In re AOKER. 

(Circuit Court, D. Montana. August 30, 1894.) 

No. 279. 

CONTBMPT — PdNISHMBNT — CONFINEMENT •WITHOUT ExAMINATION. 

The u. s. circuit court made an order directing a United States marshal 
to take Into hls service as many deputles as should be requlred to afford 
ail necessary protection to the recelvers of the N. P. R. Co., appolnted by 
said court, and to the property In their hauds, and to attach and bring 
before the court any persons wrongfuUy Interferlng wlth such property, 
to show cause why they should not be punlshed for contempt. Pursuant 
to said order, a deputy marshal arrested one A., who was confined, under 
such arrest, for more than a month, without being taken before any 
magistrate or examined or held to bail. Beîd, upon habeas corpus seeking 
A.'s discharge from such confinement, that his détention, without ex- 
amlnation and regular commitment, was illégal, and he should be dis- 
charged. 
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2. Samh— Classification as a Criminal Offense. 

Contempt of a court of thé United States, If classifled at ail as a crim- 
inal offense, must be designated as a misdemeanor, ana not as a felony. 
S. 8amb— Who MAY Commit. 

In order that a person may be guilty of contempt of court in interfering 
intentionally witli tlie possession by a receiver, appointed by tlie court, 
of the property in his charge, it Is not necessary that such person should 
be an offlcer of the court or an employé of the receiver, 
4. Marshals— RiGHT To Arukst without Warkant. 

Under section 788, Rev. St., a United States marshal, in executing the 
laws of the United States, has the same right to arrest without warrant 
as the sherlffs of the state within which Is situated the district for wMch 
the marshal acts. 

This was a pétition by W. E. Acker for a writ of habeas corpus, 
alleging that the petitioner was illegally restrained of his liberty by 
the marshal of the district of Montana, 

David B. Garpenter, for petitioner. 

Preston H. Leslie, U. S. Dist. Atty., for respondent 

EZNOWLES, District Judge. In this cause the petitioner, W. E. 
Aclier, was arrested by a deputy United States marshal upon the 
charge of contempt of this court, committed in interfering with the 
receivers of the Northern Pacific Eailroad Company in the manage- 
ment of the property of said company held by said receivers by virtue 
of an order of the above circuit court. By affidavits flled, the con- 
tempt was oharged to hâve been committed by intimidating and seek- 
ing by means of certain statements to induce certain employés of 
the said receivers to desist from working therefor. Some time in 
the month of November, 1893, the above court appointed Thomas F. 
Oakes and others receivers of ail the property of said the Northern 
Pacific Eailroad in Montana, and authorized and required of them 
that they operate the railroad belonging to said company in this 
district Upon the 30th day of June, 1894, the above court, upon 
certain représentations made to it by the said receivers, showing 
a necessity therefor, made the following order: 

"Now, therefore, in considération of the premiaes, it is hereby ordered that 
the United States marshal within and for the district of Montana take Into 
his service a sufficient number of deputies for that purpose, and he is hereby 
directed and required to furnish and afford ail necessary protection to the 
receivers appointed by this court in the above-entltled action to enable them 
to manage and operate the said Northern Paciiic Eailroad; and the said 
marshal is hereby directed and required to take from the possession of ail 
persons now unlawfully holding the same such portion of the train equip- 
ment of the said road, such telegraph offices or other portions of the property 
of the said Northern Pacific Company, to which the receivers are entitled 
to the possession, and to restore the possession thereof to the said receivers; 
and he is further directed and required to attach and brlng before this courf 
any and ail persons who shall wrongfully and unlawfully or in any mannei 
interfère with the possession, management, control, or opération of said rail- 
road and its equipment by the said receivers, to show cause, if any they hâve, 
why they should not be punished as for contempt of this court for wrong- 
fully Interfering therewith." 

Through said receivers, the above court was in the possession, or 
entitled to the possession, of ail the railroad property of said com- 
pany in Montana. The marshal is the executive officer of the court, 
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and, when an emergency is presented requiring such action, thé court 
can call upon said offlcer to préserve in tke hands of thé receivers, 
appointed by the court, the property intrusted to tliem, and to insure 
to them its management and oi)eration. Out of necessity, the court 
must hâve this right to call upon its chief executive offlcer. Many 
fédéral courts within the last few months hâve exercised this right 
throughout différent portions of the United States. Said railroad, 
by its charter, is required to transport the military stores and mails 
of the national govemment, and it seemed from facts presented to 
the court that aU effort the court was capable of making should be 
made to the end that the charter of the company should not become 
void, and that it should be operated to the end that it might be so 
used. The above order, so far as it directed the marshal to arrest 
ail persons who might be guilty of contempt in interfering with the 
said receivers in the possession and management of said property, 
was not considered as a warrant of arrest. If it could be so classed, 
it would be void in not naming the person to be arrested. It will 
be noticed that this order was not to arrest persons who previous 
thereto had committed any offense, but was.intended for future 
guidance. It was then thought that said offlcer might hâve this 
authority to arrest any one who should interfère with the said rights 
of the said receivers, .and which rights he was ordered to maintain 
without any such order, and that this order only pointed out the 
légal duty of the offlcer that existed in the absence of any such 
order. About the only power provided by law for enforcing the 
other parts of the order to préserve the possession and rights of said 
receivers in said railroad property was this right to arrest for con- 
tempt. He could not arrest under the présent state of the law for 
a breach of the peace or an assault and battery. Without authority 
to act in some way, if necessity required, the first part of the order 
would be useless. 

In the case of New Orléans v. Steamship Oo., 20 Wall. 387, the 
suprême court said: "Contempt of court is a spécifie criminal of- 
fense. The imposition of a fine was a judgment in a criminal case." 
This was said in a case when the mayor of New Orléans, Clark, was 
under a rule ordered to show cause why he should not be punished 
for contempt, and was punished by a fine. The same language is 
used in Re Swan, 150 U. S. 637, 652, 14 Sup. Ct. 225. What class 
of criminal offenses contempt belongs to is nowhere, I think, deflned. 
It may be punished by fine or imprisonment at the discrétion of the 
court. And there is no limit placed to the extent of either. It 
is proper to say, however, that courts hâve not been disposed to be 
arbitrary and unreasonable in inflicting punishment in such cases. 
In some cases it would seem that contempt should not be classed as 
a criminal offense. In cases where a person is imprisoned in order 
to compel the submission of a party to a decree in equity, it would 
seem that the power to punish for contempt was assimilated to a 
civil remedy. The case under considération, however, would corne 
under the class denominated as a "criminal offense." The right of 
an offlcer to arrest in criminal cases varies with the nature of the 
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offense. In case of felony titie ofScer may arrest after thé commis- 
sion of the offense, as well as at the time thereof, without a warrant; 
but in cases of a misdemeanor, except in certain cases, and where 
the statute authorizes it, he cannot arrest without a warrant after 
the offense has been committed, while he has fuU power at the time 
of the commission thereof to arrest without warrant. This appears 
to hâve been the common-law rule. It was contended in this case 
that the f ourth amendment to the constitution of the United States 
prohibited a fédéral oiïicer from arresting any one without a war- 
rant. The inspection of the language of that amendment will show 
that such should not be its interprétation. It reads asfollows: 

"The right of the people to be secure In theîr persons, homes, papers and 
effects against unreasonable searches and selzure shall not be violated, and 
no warrant shall Issue but upon probable cause supported by oath or afBrma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized." 

To fuUy understand the meaning of this clause, quite an ex- 
tensire considération of the provisions of the common law pertaining 
to individual rights would hâve to be examined. In the main, this 
provision makes a part of our national constitution well-known pro- 
visions of the common law. But thèse common-law provisions never 
establîshed the rule that no one could be arrested for a criminal 
offense without a warrant. Such was not the case, It is plain from 
this provision that, when a warrant is issued to arrest a person, it 
must be upon probable cause, and the per-son to be arrested there- 
under described therein. 

That the force of this provision contended for was held not to be 
correct in the case of Eohan v. Sawin, 5 Cash. 281. Archb. Cr. 
Prac. & PI. 97. 

In considering the character of the criminal offense to which 
contempt belongs, as to whether a misdemeanor or a felony, we 
hâve no guide at common law. But it is an established rule under 
fédéral criminal procédure that no offense against the laws of the 
United States is a felony, unless especially declared to be such by 
statute. The offense in this case, then, cannot be declared a fel- 
ony, and, if it is to be classified at ail, must be designated as a 
misdemeanor. 

It was also urged that the practice that pertained to the Code of 
Criminal Practice of the state of Montana in regard to the arrest 
of offenders should prevail. Except where there is some spécial 
statute, the criminal practice of the state should not prevail, but the 
practice in the fédéral courts where there is no fédéral statute 
should be assimilated to tihe practice at common law. U. S. v. Block, 
4 Sawy. 211, Fed. Cas. No. 14,609. 

It was suggested in the hearing that section 1014 of the Eevised 
Statutes adopted the practice of the state courts in this matter of 
arrest. The part of said section pertaining to the question in hand 
is asfollows: 

"For any crime or offense against the United States, the offender may by 
any justice or judge of the United States, or by any commissioner of a circuit 
court to take bail, or by any çhancellor, judge of a suprême or superior court, 
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chîef or flrat judge of common pleas, mayor of a city, justice of the peace. 
or other magistrate of any state where he may be found and agreeably to 
the usùal mode of process against offenders in sueh states, and at the ex- 
pense of the United States be arrested, Imprisoned or bailed, as the case 
may be, for trial before such court of the United States as by law has cog- 
nizance of the offense." 

It would appear from the language of this statute that it applied 
only to tlie offlcers nàmed, and did not apply to United States mar- 
shals. 

In the case of U. S. v. Horton, 2 DilL 94, Fed. Cas. No. 15,393, 
says that to the above section we must resort to ascertain the pow- 
ers of commissionera in respect to arrest, imprisonment, and bail of 
offenders against the laws of the United States. 

In the case of U. S. v. Harden, 10 Fed. 802, the language of the 
court is similar to that in the previous case cited above. 

In the case of U. S. v. Rundlett, 2 Curt. 41, Fed. Cas. No. 16,208, 
Mr. Justice Curtis said : 

"My Opinion Is that It was the Intention of congress by thèse words, 'agree- 
able to the usual mode of process against offenders in such state,' to assim- 
llate ail proceedings for holding accused persons to answer before a court 
of the United States to proceedings had for similar purposes by the laws of 
the state when the proceedings should take place, and as a necessary consé- 
quence that the commlssioners hâve power to order a recognizance to be 
glven to appear before them in thèse states where justices of the peace or 
other examinlng magistrate, acting under the laws of the state, hâve such 
powers." 

And Judge Dillon, after quoting this in U. S. v. Horton, supra, 
adds: 

"The prlsoner is not only to be arrested and Imprisoned, but bailed, agree- 
ably to the usual mode of process In the state." 

It may be that the learned judge in the case last cited intended 
to hold that the laws of the state in making arrests should apply. 
Of this I am not entirely certain. There is a noted lack of au- 
thority in the fédéral décisions in regard to arrests to be made by 
th» United States marshal. 

There is another provision of the statute law of the United States 
which would seem to me to hâve a bearing upon the question under 
considération ; namely, section 788 of Kevised Statutes : 

"The marshals and their deputies shall hâve in each state the same powers 
in executing the laws of the United States as the sheriffs and their deputies 
in such state may hâve by law in executing the laws thereof." 

In turning to the statutes of Montana, we ând section 66, p. 417, 
Comp. St. Mont.: 

"An ofBeer having authorlty to make arrests shall arrest a person without a 
warrant: First. When a person Is attemptlng or has committed a public 
,offense. Second. » * * Thlrd. Where he has reasonable grounds to believe 
that a person has committed an offense, and that he may escape or attempt to 
escape before he can be arrested by a warrant issued by some proper oflacer." 

The deputy marshal who arrested the petitioner, considering this 
provision of the statute applies to arrests (which I think it does), 
had the right to arrest the défendant if he had committed an offense 
against the laws of the United States, or if there was reasonable 
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ground to believe he had committed such. an offense, and that he 
might escape before he could be arrested by a warrant issued by 
some proper ofificer. 

In considering thèse matters, we are to look to thc évidence pre- 
sented. It is contended that the petitioner could not be guilty of 
the crime of contempt, because he was not an employé of the re- 
ceivers of the Northern Pacific Eailroad Company; that, under sec- 
tion 725 of the Kevised Statutes, a person, to be guilty of contempt, 
must be an ofificer of the court; and that an employé might be such 
offîcer. The counsel for petitioner ignores that part of said section 
which provides that contempt may be committed in the résistance 
of any olficer of the court or any party, juror, witness, or other person 
to any lawful writ, process, order, rule, decree, or command of the 
court. The circuit court appointed certain parties recèivers of the 
property of the Northern Pacific Railroad Company, and authorized 
them and commanded them to operate the railroad belonging there- 
to. Now, it has been held by several courts that the interfering with 
the opération and running of said road by any person, whether an 
employé of said recèivers or not, was a résistance to this order, and 
was a contempt of court. The facts in the foUowing cases will show 
that this was the rule established by the courts rendering the 
décision of Secor v. Eailway Co., 7 Biss. 513, Ped. Cas. No. 12,605; 
King V. Railway Co., 7 Biss. 529, Fed. Cas. No. 7,800; In Re Doo- 
little, 23 Fed. 544. In this last case it will be seen that the persons 
adjudged of contempt were the employés of another road. The cases 
of U. S. V. Kane, 23 Fed. 748, and In re Higgins, 27 Fed. 443, assert 
the same doctrine. In the case of In re Tyler, 149 U. S. 181, 13 
Sup. et. 793, the suprême court says that any one who intentionallv 
interfères with the possession of a receiver "necessarily commits a 
contempt of court, and is liable to punishment therefor." Hère there 
is no limit as to the character of person who may commit the offense. 
To the same effect is In re Swan, 150 U. S. 637, 14 Sup. Ct. 225. If 
a person cannot intentionally interfère with the possession of prop- 
ertj' in the hands of the receiver of the court without being in con- 
tempt of said court, it would be évident that the same rule would 
apply to the interfering with the use and opération of sucb prop- 
erty as a railroad in the hands of a receiver. It would seem, upon 
Consulting the authorities upon the point, a court should hardîy 
be called upon to discuss the proposition that the rule did not apply 
to ail persons who should intentionally violate the rights of a re- 
ceiver, but only particular persons, such as employés, ofiQcers, or 
parties to the suit in which a receiver may be appointed. The rule 
claimed is not suppor-ted by statute, décisions of courts, or reason. 

Next, it is urged that petitioner had no notice that the Northern 
Pacific Railroad Company's property was in the hands of recèivers. 
His évidence is to this effect. But it would seem that such évidence 
might hâve been induced by the great désire of the défendant to 
achieve his liberty. According to his own statements, petitioner eii- 
îered into a contract to labor for those very same recèivers ; that he 
traveled over the railroad operated by those recèivers from St. Paul, 
Minn., to Missoula, Mont. According to affldavits on fde, the pefci- 
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tioner sought to induee men to quit work for thèse yery receivers. 
la trying to influence thèse men not to go to work, it was strange 
that he did not learn for whom they were to work. He appears to 
be a man of intelligence. It is not pretended that petitioner claimed 
any right to influence the men named in the affldavit not to go 
to work for the receivers. It had been a notorious fact, published 
in ail the newspapers on the Une of the Northern Paciflc Koad for 
months, that the said road was being managed by receivers, ap- 
pointed by the fédéral courts. Under ail the circumstances, if the 
petitioner did not hâve actual notice of the fact that the said road 
was being operated by receivers, he must be considered as having 
constructive notice thereof. There are authorities to the effect that, 
in such a case as is hère presented, it is not necessary that petition- 
er should hâve had notice of the rights of the receivers. Every 
man, when he does an intentional and willful act, is presumed to in- 
tend what would be the natural conséquences of the act. In the 
note of Francis Wharton to the case of In re Doolittle, 23 Fed. 549- 
551, this matter is discussed. It is there maintained that a person 
who ignorantly resists the receivers of a court cannot justify an 
account of his ignorance. In a case like this, where the petitioner 
acted without right or the claim of right, T think this rule should be 
maintained in contempt cases. 

It is also urged that the deputy marshal should hâve notifled 
petitioner of his officiai char-acter. The deputy states that he wore 
a badge upon his coat, and that the petitioner knew his officiai posi- 
tion. In the case of People v. Pool, 27 Cal. 573-578, the suprême 
court of that state held that the words "You are my prisoner" were 
sufflcient to notify a person of the officiai character of the person 
making the arrest. More than this was done in the case at bar 
to notify the petitioner of the character of the person arresting him. 
Petitioner says in his pétition that the person arresting him rep- 
resented himself as being a United States deputy marshal. 

I hâve already held in another proceeding that the facts were 
sufflcient to justify the arrest of petitioner. From ail thèse con- 
sidérations, I am satisfled the petitioner was properly arrested. 

But I am confronted with another fact. It appears that the peti- 
tioner is held under arrest, and is conflned under the original arrest, 
which was made somewhere about the 18th day of July, 1894; that pe- 
titioner has never been taken before a committing magistrate or com- 
missioner of this court. As we hâve seen already, section 1014 of the 
Eevised Statutes givespowerto certain officers(amongthemcommis- 
sioners of the United States circuit court) to examine persons charged 
with offenses against the laws of the United States, and that United 
States marshals, by virtue of section 788 of said statutes, hâve the 
same author-ity in making arrests against the laws of the United 
States as a sheriff of the state where the arrest is made. It is con- 
templated by the statute law of Montana that, when any officer 
arrests a party for a criminal offense, he should take the prisoner 
before a committing magistrate, and that a complaint should be 
made out, in which the charge against the prisoner should be spee- 
ifled; and, unless the prisoner should waive examination, an ex- 
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amination into the character of the offense of which the accused is 
charged should be had, and, if the committing magistrate found that 
there was probable cause to believe the prisoner guilty of the offense 
charged, he should be committed in default of bail (which such 
magistrate is authorized to flx if the offense should be bailable) to 
the custody of the proper olïieer, to be held to answer the charge be- 
fore the proper court. See Oomp. St Mont. pp. 415-425. It is gen- 
erally the duty of any officer or person making an arrest to take the 
person before a magistrate having authority to examine as to the 
charge made against the per-son arrested without delay. 1 Bish. 
Cr. Proc. § 214. After examination, the prisoner, if held in confine- 
ment, should be held under the order or commitment of the exam- 
ining oflcer, in accordance with the provisions in the district of 
Montana of the 115th section of the Compiled Statutes of Montana 
(page 425). The petitioner is not so held, but has been held under the 
original arrest for over a month, which arrest was made without 
warrant. It is therefore ordered that the said petitioner be, and 
he is hereby, discharged from arrest. 



Ex parte MURRAY. 

(Circuit Court, E. D. Louisiana. February 27, 1895.) 

No. 12,380. 

CONSTITUTIONAIi LAW— FOUKTEENTFI AMBNDMENT. 

M., a colored man, applîed for a wrlt of habeas corpus, alleging that 
he was In custody under an indictment for murder found by a grand jury 
in the sélection of which the jury commissioners had violated the four- 
teenth amendment of the constitution of the United States, and the con- 
stitution and laws of Loulsiana, in failing to summon persons of M.'s race; 
and that he had been denied due process of law, and the equal protection 
of the laws, by the refusai of the judge of the court in which he was in- 
dicted to grant hlm a subpoena duces tecum to procure évidence in support 
of his challenge to the grand jury, or to entertain a pétition for removal 
of the cause to the TJnited States court on the ground of local préjudice. 
Hel^, that the pétition stated no violation of the constitution or laws of 
the United States, and did not entitle M. to a writ of habeas corpus. 

This was a pétition by James Murray for writs of habeas corpus, 
certiorari, and prohibition, alleging that he was illegally restrained 
of his liberty under an indictment, and that he had Ibeen denied due 
process of law, and the equal protection of the laws, in violation 
of the constitution of the United States. 

Thomas F. Maher, for petitioner. 

PARLANGE, District Judge. The applicant allèges, substan- 
tially, that he is an American citizen of the African race; that he 
is in custody of the criminal sheriff for the parish of Orléans, La., 
under an indictment for murder, which indictment was presented 
in the state court by grand jurors selected by the jury commis- 
sioners under Act No. 170 of the législature of Louisiana held in 
1894; that said jury commissioners violated the fourteenth amend- 
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ment of the constitution of the United States by falling to summon 
before them for qualification, eitizens of applicant's race, in com- 
pliance with the constitution and laws of the state of Louisiana; 
that said jury law No. 170 of 1894 is unconstitutional, and violâtes 
the fourteenth amendment; that the right secured to applicant by 
the State constitution and the law proYiding for equal rights to ail 
eitizens of the United States was denied him by the state court, in 
this: that having flled a challenge to the grand jury which indicted 
him, which challenge was ordered flled for argument on the face of 
the papers, applicant mored for a subpoena duces tecum to issue 
to the register of voters and jury commissioners, requiring them to 
furnish évidence necessary to support the challenge, and said sub- 
poena was refused by the state judge, thereby denying applicant 
due process of law and the compulsory attendance of witnesses, in 
violation of the state constitution and the fourteenth amendment; 
that the man with whose murder applicant is charged was a white 
man, and local préjudice is so strdng as to prevent an impartial trial 
in the state courts; that applicant requested the state judge to flx 
for argument a pétition, flled by applicant, for the removal of the 
cause to this court, and applicant asked to be allowed to summon 
witnesses in support of said pétition, which requests the state 
judge refused to entertain, and from such refusai applicant's coun- 
sel reserved a bill of exceptions; that the act of the state judge in 
refusing said requests was the act of the state of Louisiana deny- 
ing applicant due process of law, and the equal protection of the 
law, in violation of the fourteenth amendment; that his trial in 
the state court is fixed for February 28, 1895. Applicant prays 
for a writ of habeas corpus, and also for writs of certiorari and 
prohibition to the state judge and state district attorney, enjoining 
them from further proceeding in his case until the further order 
of this court. 

While the writ of habeas corpus is a writ of right, it will not 
issue as a matter of course. Section 755, U. S. Rev. St., provides 
that the writ shall issue "unless it appears from the pétition itself 
that the party is not entitled thereto." Nor will the writ issue if 
it appears, upon the showing made by the applicant, that if brought 
into court, and the cause of his confinement inquired into, he would 
be remanded to prison. Ex parte Terry, 128 U. S. 301, 9 Sup. Ct. 
77; In re King, 51 Fed. 435, and cases there cited. Applicant, 
upon his own showing, is not entitled to the issuance of the writ. 
Section 641, U. S. Eev. St., affords protection against state action, 
not against judicial action. The jury law No. 170 of 1894 does not 
violate the constitution of the United , States. It directs the jury 
commissioners to sélect the jurors at large and impartially from 
the eitizens of the parish of Orléans having the requisite qualifica- 
tions as votérs. It provides qualifications for jurors which do not 
discriminate against men of Af rican race. The act of the légis- 
lature of Virginia which the United States suprême court held to 
be constitutional in Virginia v. Eives, 100 U. S. 315, seems to hâve 
been almost identical with said Act No. 170 of 1894. In Strouder 
V. West Virginia, 100 U. S. 304, the state law provided that only 
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whîte men should be jurors. The following authorities are décisive 
of tliis matter adversely to the applicant: Virginia v. Rives, Id. 315, 
320-322, 333; Neal v. Delaware, 103 U. S. 387; U. S. v. Harris, 106 
TJ. S. 639, 1 Sup. et 601; Civil Eights Cases, 109 U. S. 11, 3 Sup. Ct 
18; Ex parte Harding, 120 U. S. 782, 7 Sup. Ct 780; In re Wood, 140 
U. S. 278, 11 Sup. et 738; In re King, 51 Fed. 435, and authorities 
therein cited. The case of Andrews v. Swartz (recently decided by 
the suprême court of the United States, Feb. 4, 1895) 15 Sup. Ct 
389, is in point I therefore décline to issue the writa. 



UNITED STATES v. BENNET. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 55. 

Cdstoms Dutibs— Classification— Eaw Anqoha Goat Skin. 

Raw Angora goat skins, with the haïr on, being for ail commercial pur- 
poses undressed fur skins, it belng unprofitable to separate the hair from 
the skln and to use the haïr as wool, cannot be classified as "wools on 
the skin," under Act Oct 1, 1890, par. 387, but are free of dnty, under 
paragraph 588, as fur skins "not dressed In any manner." Paragraph (i05, 
whlch provides for the free entry of such skins without the wool, does 
not Imply that, with the wool on, they are dutlable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Henry Bennet, importer of certain 
Angora goat skins, for a review of the décision of the board of gên- 
erai appraisers sustaining the décision of the collecter of the port 
of New York as to the rate of duty on such merchandise. The cir- 
cuit court reversed the décision of the board of gênerai appraisers. 
The United States appealed. 

Charles Duane Baker, Asst. U. S. Atty. 

Wm. B. Coughtry (Stephen G. Clarke, of counsel), for importer. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, 

SHIPMAN, Circuit Judge. In the year 1891, the appellee, Hen^y 
Bennet, imported into the port of New York an invoice of raw An- 
gora goat skins with the wool or hair on. The appraiser classed 
the hair upon the skins as "Class 2 Mohair," under paragraph 377 
of the tariff act of October 1, 1890; and the collecter, adopting this 
classification, assessed duty upon the estimated weight of the hair 
upon the skins, at the rate of 12 cents per pound, under the pro- 
visions of paragraph 387 of the same act, which provides that 
"wools on the skin shall pay the same rate es other wools, the quan- 
tity and value to be ascertained under such rules as the secretary 
of the treasury may prescribe." If the merchandise was properly 
dutiable as wools or hair, the rate of 12 cents per pound was prop- 
erly assessed thereon as wool or hair of the second class, under 
paragraphs 377 and 384 of the act of October 1, 1890. The importer 
protested that his goods were entitled to free entry, under the pro- 
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Tisions of paragraph 588 of the same act, which places in the free 
list "fur skins of ail kinds not dressed in any manner." The col- 
lector's décision was afflrmed by the board of gênerai appraisers, 
and their décision was rerersed by the circuit court. 

Raw Angora goat skins, with the wool on, are used exclusively 
as fur skins, and for no other purpose than as fur. It is not profit- 
able to separate the hair from the skins, and to use the hair as 
wool. They are for ail commercial uses undressed fur skins, and 
while they are also, literally, undressed wool skins, or skins with 
the wool on, their classification for tariff purposes should not be 
under the head of "wools," because practically they are not such. 
While bearing the name of "wool," they are not the wools to which 
the wool schedule relates, and it is too close an adhérence to liter- 
alism to classify them as something which they are not. The board 
of gênerai appraisers recognized this diflficulty, but were of the 
opinion that paragraph 605, which provided for the free entry of 
raw Angora goat skins without the wool, implied that the same 
class of skins with the wool on was dutiable. A raw goat skin 
without the wool is expressly within the paragraph which relates 
to hides which are to be tranformed into leather. A goat sliin 
with the wool is a différent article, and its commercial character- 
istics are accurately described in paragraph 588. The two para- 
graphs relate to différent subjects, and from the législative intent 
in regard to the duty upon hides no inference can be drawn as to 
the intent in regard to the duty upon unmanufactured furs. The 
décision of the circuit court is afflrmed. 



UNITED STATES v. LEGGETT et al 
(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

1. CUSTOMS DUTIBS — CLASSIFICATION — GlASS JAES AS COVBRINGS FOB ROQUE- 

FORT Chbbsb. 

Small glass Jars without necics, liaving straight inside walls and métal 
tops, are not unusual coverings for Roquefort cheese, within the mean- 
Ing of Act June 10, 1890, § 19, providing that unusual coverings of mer- 
chandlse shall be subject to an additional duty at the rate to which the 
same would be subject if separately imported; nor can they be classified 
as bottles or bottle glassware, under paragraph 103 of the Act of October 
1, 1890. 

2. Same— CoNSTHUCTioN op Statotb. 

The flrst clause of Act Oct. 1, 1890, declarlng that, unless otherwise 
specially provided for, there should be levied upon ail imported articles 
mentloned in the schedules the rates of duty respectively prescribed in 
such schedules, is not sufiadently deflnite to suggest that congress intended 
a reconstruction of the tariff System in regard to usurJ coverings of goods 
subject to a spécifie duty, so as to make glass jars, which otherwise would 
be entitled to free entry as usual coverings for Roquefort cheese, dutiable 
under paragraph 104, relatlng to glassware not specially provided for. 

This was an application by the United States for a review of 
the décision of the board of gênerai appraisers reversing the dé- 
cision of the collector of the port of New York as to the rate of 
duty on certain glass jars containing Roquefort cheese, imported 
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bv Francis H, Leggett & Co., The circuit court affirmed the dé- 
cision of tlie board. Tlie United States appealed. 

James T. Van Eensselaer, Asst. U. S. Atty. 
Comstock & Brown, for importera. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Section 2907 of the Kevised Statutes 
provided that in determining the dutiable value of imported mer- 
chandise "the value of the sack, box, or covering of any kind in 
which such merchandise is contained" should be added to the cost 
or the actual wholesale price of the merchandise at the time of ex- 
portation in the market of . the country from whence imported. 
This section was repealed by section 7 of the tariff act of March 3, 
1883, but with the proviso: 

"That If any packages, sacks, crates, boxes or coverings of any kind shall 
be of any materlal or form deslgned to évade duties thereon, or designed for 
use otherwlse than In the bona fide transportation of goods to the United 
States, the same shall be subject to a duty of one hundred per centum ad 
valorem, upon the actual value of the same." 

Section 19 of the act of June 10, 1890, known as the "Customs Ad- 
ministrative Act," altered the seventh section of the act of 1883, and 
with respect to the usual coverings containing imported merchandise 
aubject to an ad valorem rate of duty, retumed to the pre-existing 
System. It provided "that the value of ail coverings containing im- 
ported merchandise subject to an ad valorem rate of duty should be 
added in ascertaining the dutiable value of such merchandise," and 
instead of the pénal duty of 100 per cent, ad valorem, imposed by the 
prior statute upon unusual coverings provided that unusual cover^ 
ings of dutiable or free merchandise should be subject to an addi- 
tional duty at the rate to which the same would be subject if sepa- 
rately imported. The statute was silent in regard to the usual cov- 
erings of imported merchandise subject to spécifie duties. Unless a 
change was made by subséquent législation in regard to such cover- 
ings upon merchandise of that dutiable character, the usual glass 
coverings, not provided for as such, were not dutiable. Oberteuffer 
V. Robertson, 116 U. S. 499, 6 Sup. Ct 462; Magone v. Eosenstein, 
142 U. S. 604, 12 Sup. Ct. 391; Karthaus v. Prick, Taney, 94, Ped. 
Cas. No. 7,615. The tariff act of October 1, 1890, made the foUow- 
ing provisions in regard to bottles and bottle glassware: "Duties 
are imposed by paragraph 103 upon ail * * * bottles, • • • 
demijohns and carboys • • » and other molded or pressed, 
green and colored, and flint or lime bottle glassware;" by paragraph 
104, the value of such bottles, etc., if fllled with contents subject 
to an ad valorem duty, shall be addçd to the value of the contents ; 
but, if fiUed with contents not subject to an ad valorem duty, or 
free of duty, such bottles or other vessels shall pay, in addition to 
the duty on the contents, the rates of duty prescribed in paragraph 
103, "provided, that no article manufactured from glass described 
in the preceding paragraph, shall pay a less rate of duty than 
forty per centum ad valorem." In this state of the statutes, Francis 
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H. Leggett & Co. imported into the port of New York, in 1892, 
Eoquefort cheese, contained in small glass jars or pots, without 
necks, having straight inside walls, and métal tops or covers. The 
collector properly assessed a spécifie duty of six cents per pound 
upon the cheese, according to the appropriate provision of the act 
of October 1, 1890, and furthermore assessed upon the jars a duty 
of 40 per cent, ad yalorem, under the provision Of paragraph 104, 
supra. The importers protested against the assessment upon the 
jars, because they were corerings of merchandise which was not 
subject to an ad valorem duty, or to a duty based upon the value 
thereof, were not unusual articles or forms designed for any use 
otherwise than in the bona fide transportation of the merchandise 
to the United States, were not covered by paragraphs 103 and 104, 
and were free of duty. The board of gênerai appraisers reversed 
the décision of the collector, and the circuit court sustained the dé- 
cision of the board, whereupon the United States appealed to thls 
court. 

The jars were not unusual coverings for Roquefort cheese, and 
were not intended for use otherwise tlian in the bona fide trans- 
portation of the merchandise. The principal claim of the United 
States is that they were bottle glassware. It is conceded that this 
term has no commercial meaning, and that the jars were not known 
commercially as bottles. We hâve been referred to the preceding 
tarife acts for a définition of the term, but they throw little light 
upon the meaning. In paragraph 133 of the tariiî act of March 
3, 1883, the term "bottle glass" is used, which apparently includes 
also "pickle or preser\'e jars." "Bottle glass" and "bottle glass- 
ware" probably are synonymous, and mean glassware of a nature 
like that of glass bottles, and therefore would, with reasonable 
clearness, include pickle and préserve jars, which ordinarlly hâve 
a neck and an inside shoulder. The jars or small pots with métal 
covers, which are the ware in the case, do not resemble bottles any 
more than do tumblers; and we are clearly of opinion that they 
are not included within paragraphs 103 and 104. 

The government next insists that the flrst clause of the act of 
October 1, 1890, déclares that, unless otherwise specially provided 
for in the act, there should be levied upon ail articles imported from 
foreign countries, and mentioned in the schedules, the rates of duty 
respectively prescribed in such schedules; that there was no gênerai 
provision for free coverings; that there was a provision for man- 
ufactures of glass not specially provided for; and that, therefore, 
coverings of glass, which were not by name exempted from duty, 
were dutiable. The usual and necessary coverings of goods subject 
to spécifie dtities hâve not been considered by the treasury depart- 
ment to be dutiable, unless such coverings were directly provided 
for in the tarifl acts, since the décision of Karthaus v. Frick, supra, 
decided by Chief Justice Taney in 1840, who so construed the tariff 
act of 1832. The term of the décision in Oberteuffer v. Eobertson, 
supra, is in harmony with this uniform construction. The very 
gênerai languâge of the first clause of the tariff act of October 1,. 
1890, which is relied upon, is not sufficiently definite to suggest 
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that congress intended a reconstruction of the tarifE System in 
regard to usual coverings of goods subject to spécifie duty. The 
décision of the circuit court is afflrmed. 



ROSENFELD v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Marcli 5, 1895.) 

No. 92. 

CnsTOMS DuTiEs — Propessionai. Instruments or Tools of Trade— Actual 
Possession. 

Articles that do not arrive in the United States at the same time or 
In the same vessel wlth the importer are not in hls "actual possession," 
wlthln the meanlng of Act Oct. 1, 1890, par. 686, placing upon the free 
llst "professional books, implements, instruments and tools of trade, oc- 
cupation or employment, in the actual possession at the time of persons 
arriving In the United States." 

Appeal from the Circuit Court of the Unitedl States for the South- 
ern District of New York. 

This was an application by Cari J. Eosenfeld, the importer of 
certain theatrical costumes and scenery, for a review of the décision 
of the board of gênerai appraisers at New York as to the rate of 
duty on such importations. The circuit court afflrmed the décision 
«f the board of gênerai appraisers. The importer appealed. 

Hess, Townsend & McClelland, for appellant. 
Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty. 

Before WALLACE, LACOMBE, and SHIPMAÎT, Circuit Judges. 

PEE CUBIAM. By paragraph 686 of the tariff act of October 1, 
1890, the following articles were placed upon the free list : 

"Professional books, Implements, instruments and tools of trade, occupation 
or employment, in the actual possession at the time of persons arriving in 
the United States; but this exemption shall not be construed to Include ma- 
«hlnery or other articles imported for use In any manufacturing establish- 
ment, or for any other person or persons, or for sale." 

The question before us is whether the articles imported by the 
appellant were entitled to free entry 'by the tenus of this provision, 
the claim that they were entitled to free entry under paragraph 752 
of that act having been abandoned. It appears by the record that 
in July, 1891, the appellant caused to be shipped at Berlin, where he 
then was, for Bremen, with instructions to a broker at Bremen to 
forward them to this country by the flrst freight steamer, certain 
costumes, properties, and scenery belonging to the appellant and his 
brother, for use by them in theatrical représentations to be given in 
this country. The articles arrived at the port of New York and 
were entered for duty about the middle of October, 1891. The ap- 
pellant had meantime taken passage by a steamer which arrived at 
the port of New York aboat the middle of July, 1891. We do not 
donbt that the importations were professional instruments or tools 
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of trade, and, as sucli, would hâve been within the libéral meaning 
giren to those tenns in construing statutory exemptions, and en- 
titled to free entry, if tkey had been in the actual possession of the 
importer at the time of his arrivai in the United States. As we 
hâve lately had occasion to adjudge, in Henderson v. U. S., 66 Fed. 
53, the limitation by which the exemption is not to include articles 
imported "for any other person or persons" is intended to exclude 
such articles as are brought by the one arriving with them, not for 
himself, but for some other person, and the fact that they are not to 
be used by him exclusively is not material. 

The exact inquiry is whether articles which do not arrive in the 
United States at the same time or in the same vessel with the per- 
son importing them are to be deemed in his "actual possession at 
the time of his arriving," within the meaning of the statute. The 
previous statutes placing professional implements and instruments 
of trade upon the free list do not throw any light upon the inquiry, 
because until the statute in question the only limitation was that 
the articles should "belong" to persons arriving in the United States, 
and should not be imported for sale or for use in any manufacturing 
establishment. The words "in the actual possession at the time of 
his arriving" constitute a new and further limitation. Pursuant to 
this language, it is not enough that the articles should belong to the 
person arriving, or be in his possession constructively, but they 
must be in his actual possession at the time. " 'Actual possession,' 
as a légal phrase, is put in opposition to the other phrase, 'possession 
in law,' or 'constructive possession.'" Churchill v. Onderdonk, 59 
N. Y. 134, 136. "Actual possession exista where the thing is in the 
immédiate occupancy of the party; constructive is that which exists 
in contemplation of law, without actual personal occupation." 
Brown v. Volkening, 64 N. Y. 76, SO. Literally, and giving the 
words their ordinary meaning, the "actual possession" of the statute 
is an open, visible, présent occupancy and possession of the articles 
inaported. In order to leave no doubt that this is the meaning, the 
actual possession and the ariival of the owner must be coïncident. 
We suppose that articles which are brought with the owner, in the 
same vessel, are to be deemed in his actual possession at the time 
of arriving, although they are in the immédiate custody of the car- 
rier. The carrier is his custodian, and the goods, under such cir- 
cumstances, would be in the actual possession of the owner, equally 
as if they were in the custody of his personal servant. If, however, 
the articles arrive in a différent vessel and at a différent time from 
the owner, it would seem plain that they are within the excepted 
category. 

Thèse conclusions lead to an afflnnance of the judgment 
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CAVBRLY T. DBBRB et aL' 
(Circuit Court of Appeals, Seventh Circuit. February 23, 1895.11 

No. 112. 

L Patents— Anticipation— Machine for Rcdnding Bent Handles. 

The Caverly patent. No. 303,116, for a machine for rouiiding bent handleii 
by means of a cutter head consisting of a cylioder with a groove in the 
center of its periphery, and recesses from either side, terminating In nar- 
row openings on such groove, for the adjustment of the cutter knlves, i» 
vold because of anticipation. 52 Fed. 758, afflrmed. 

8. Same — Intbrpbbtation of Spécifications and Drawings. 

The fact that the drawings of a patent show the linives of a cutter head 
set at a certain angle wlll not enable the patentée to rest his invention on 
that particular degree of angularity, when there Is nothing in the spécifi- 
cations to show that he intended to limit the pltch of the knlves to that 
angle. 52 Fed. 758, afflrmed. 

8. Bame— Invention— Cutter Heads. 

There is no invention in setting the knlves of a cutter head at the précise 
angle of 45°. 52 Fed. 758, afflrmed. 

Appeal from the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 

This was a suit in equity by Herschel CaTerly, administrator of 
Sarah Caverly, deceased, against Deere & Co. for infringement of 
8 patent. The circuit court entered a decree dismissing the bill. 
52 Fed. 758. Complainant appeals. 

Suit for damages, and to enjoln infringement of letters patent No. 303,116, 
Issued August 5, 1884, to Sarah Caverly, assignée of Amos K. Caverly, for 
a machine for rounding bent handles, of which the four claims are as foUows: 

"(1) A cutter head consisting of a cylinder with a groove in the center of 
Its periphery, and recesses from either sIde, terminating In narrow openings 
on such groove, for the adjustment of the cutter knlves. 

"(2) A cutter head constmcted of two cylindrieal dislîs, each with such a 
concave on its Inner face, extending from beyond the diameter to the periph- 
ery, that when secured with thelr curved faces together the concaves form a 
groove on the periphery of the head corresponding to the shape and size of 
the dressed work, with one or more recesses extending from the outer face of 
each disk, diminishing in width as they progress, and terminating in a narrow 
openlng In the curve, forming beds for the cutters and spouts for the discharge 
of chips, with knlves secured in the openings. 

"(3) A cutter head constructed of two cylindrieal disks, each with such a 
concave on its inner face, extending from beyond the diameter to the periph- 
ery, that when secured with thelr curved faces together the concaves form 
a groove on the periphery of the head corresponding to the shape and size of 
the dressed work, with one or more recesses extending from the outer face of 
each disk, diminishing in width as they progress, terminating in a narrow 
openlng In the curve, forming beds for the cutters and spouts for tie discharge 
of chips, with slotted knives secured In the openings, and adjustable longi- 
tudlnally therein by set screws. 

"(4) The combination of the frame, the cutter head with groove In Its periph- 
ery, and one or more openings from each elde, terminating in a narrow slit 
on the groove, one or more knives so curved that the bevel on thelr cutting 
ends présents a flat surface, and gearlng by whleh the head Is actuated." 

The foUowing extracts from the brief wlll lUustrate the argument of coimsel 
for the appellant: 

"With respect to the gênerai features of rotary planlng devlces for rounding 
bent handles: (1) The corpus of such a devlce, as to form, Is cylindrieal, and 
havlng its extemal sides of the form of a plane circular disk, and bounded by 
the perlpheral circle. (2) Such plane circular disk, when geometrlcally de^ 

BBehearlng pendlng. 
V.eef.no.S— 20 
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scribed, constitutes the plane of the peripheral circle, and which possesses the 
foUowlng geometrîcal propertles: (a) Diametrlcal and radius or radial Unes; 

(b) divlsibllity of the arc of the peripheral circle Into quadx'ants and degrees; 

(c) sine lines of the arc of the peripheral circle, denoting the degreés oî any 
given arc upon the quadrant. (3) The peripheral groove also Is bounded by a 
complex curved surface, wherein the Unes of the vertical curvature cross the 
lines of the longitudinal curvature at right angles; and also wherein the longi- 
tudinal curvature Is the greatest at the central portions of the groove, and be- 
come diminished along the ascending Une of the vertical curvature; such 
diminution of curvature being in the inverse ratio of the increase of the dis- 
tance extending from the center of the groove along the ascending Une of 
the vertical curvature. Such are the gênerai characteristics of the corpus 
of rotary eylindrical planing devices having a peripheral groove with planing 
knives adjusted thereto. The task of adjusting a planing knife to such com- 
plex features of curvature, with any hope of accomplishing anything like 
perfection in operative work, Is most manifestly attended with great ditHculty. 
It wlU at once be perceived that the problem to be solved by the invention 
under considération was not simply the constniction of a common carpen- 
ter's plane, designed only to dress plane parallel surfaces; nor was it sim- 
ply to discover at what particular degree of angularity the bit or knife of 
such carpenter's plane would produce the most perfect planing work; nor. 
again, was It simply the task of varying the diagonal pitch or angle of tho 
cutting edges of the planing bit of such carpenter's plane in search of the best 
planing angularity. But the task constituted another and différent problem. 
It was to discover a plan of organic mechanical construction, embodying a 
rotary eylindrical body possessing a curved peripheral groove, whereby the 
formidable difflculties above esplained, arising from the complex and varied 
features of curvature, could be overcome, and that by and through such plan 
of construction it would be rendered possible and easily practicable to adjust 
the plane of the cutting edges of the cutter knives to the plane of such com- 
plex and varied featui'es of the curved surface of the groove in such a manncr. 
and in such a position, and with such a uniform angularity as would practi- 
cally accomplish such operative work as would be indicative of superior ex- 
cellence and utility. Such was the problem which the invention under consid- 
ération was designed to solve. The old devices for rounding bent handles by 
means of a rotary eylindrical body having a peripheral groove, and knives 
adjusted thereto, were, by reason of the radical defects and imperfections of 
their organic construction and mode of opération, practlcal failures as planing 
devices, and hâve passed ont of use. * » * The geometrîcal properties 
above enumerated of the peripheral circle, and of the plane of such circle, are 
Important to be understood. They serve to describe with absolute mathe- 
matical certainty ail the several constituent parts of such rotary eylindrical 
devices, and their combinatlon and mode of opération, including the location 
and position of the cutter knives as adjusted to the peripheral groove; and 
also indicating with like absolute certainty the number of degrees of the arc 
of the peripheral circle upon which the plane of the cutting edges of the cutter 
knives is located and adjusted to the groove. It is therefore manifest that a 
description of the constituent parts of such devices, and of their relative posi- 
tions with respect to each other, and of their combinatlon and mode of opéra- 
tion, expressed and indicated by such geometrîcal lines, arca, and properties 
of the plane of their peripheral circle, must, of mathematical necesslty, be 
absolutely correct. * * * 

"In the patent act of 1870 (section 4889, Rev. St.) it is expressly provided 
that the drawings shall constitute a part of the spécification. The statutc 
provides that a copy of the drawings 'shall be attached to the patent as a part 
thereof.' • * * It vrill be observed that, upon inspection. Figure III. exhib- 
Its a pattern drawing of the adjustment of the cutting edges of the knives to 
the plane of the curved portions of the disks, including the angularity of the 
diagonal pltch of the cutting edges of the knives. The pattern drawing con- 
stitutes such a practlcal and perfect description in its illustration of such an- 
gular, diagonal pitch of the knives that any person of common understanding. 
whether a mechanic or otherwise, would be enabled to procure from such pat- 
tern drawing, immedlately and wlthont the sUghtest difficulty or mental con- 
trivance whatever, such angularity of diagonal pitch; any person capable of 
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followlng the Unes of a perfect pattern diagram with a pencll would be able 
readily to procure such angularity. » * * Should It be regarded as being 
one feature of the invention that the Inventor intended to limit the diagonal 
pitch of the cuttlng edges of the knives to particular angularity, and that such 
feature was a constituent part of the structural organisai of the invention, 
then, under such theory or View, the verbal référence, 'as shown in Figure 
III.,' pointed with perfect certalnty to the perspective pattern, or pattern 
drawing, of such intended and required angularity of diagonal pitch, whereby 
the gênerai public, or any person desiring to procure the same, would be in 
possession of the easy, simple, and ready means of so procuring the same, by 
simply foUowing with a pencil the Unes of the perspective diagram of such 
angularity, without the exercise of any sklU. Under such a view of the in- 
vention, it is obvious that the verbal référence In the spécification to the per- 
spective drawings, together with the written description in the spécification, 
constitutes, as a descriptive unity, such a full, clear, concise, and exact de- 
scription of such angularity of diagonal pitch as to enable any person skilled 
in the art'to construct and u^e the same. On the contrary, should it be re- 
garded as being a feature of the invention that the inventor intended not to 
limit the diagonal pitch of the cutting edges of the knives to any particularly 
expressed degrees of angularity, but intended simply, by means of the verbal 
référence to the perspective drawings, to exhibit a perspective pattern of such 
angularity in order to plainly dénote the angularity whlch the inventor re- 
garded as being productive of the best results, then, under such a vlew, the 
verbal référence in the spécification to the perspective drawings, together with 
the written description, would constitute a full, clear, précise, and exact de- 
scription of such angularity, within the meaning of the patent act. It is 
therefore plain that, under either one of such vlews, it would constitute mani- 
test error in law to eliminate from the written description récitals of the 
spécification, and from ail considération ail référence to the perspective de- 
scription of the drawings. It is shown in the testimony of John W, Bartlett, 
complainant's expert witness, that the angularity of the cutting edges of the 
knives to the plane of the curved portions of the disks, as shown and illus- 
trated in the perspective description of Figure III., was, in fact, forty-flve 
degrees. Therefore, the question as to the quantity of the diagonal pitch or 
angularity of the cutting edges of the knives, within the meaning of the in- 
ventor, is manifestly Involved in no mysterious obscurity, nor in any recondite 
problem; but it is rather a question simply suited to the capacity of the un- 
tutored schoolboy who has advanced far enough to hold a pencil and to foUow 
the lines of a very plain perspective pattern. * * * It is also shown in 
évidence that such diagonal pitch or angularity, as perspectively shown in 
said Figure III., is, in fact, forty-five degrees. But It is manifest, however, 
that there is nothing in the description of the invention in the spécification 
showing that the Inventor intended to limit such diagonal pitch or angularity 
to the précise number of degrees indicated by the perspective pattern descrip- 
tion, but that the inventor did intend to lUustrate definltely, and without ob- 
scurity, such angularity as was deemed productive of the most perfect results. 
* • * Under no other possible geometrical position or relation of the planes 
of the cutting edges of the knives to the curved surface of the groove thau 
that described in the written and perspective description of the spécification, 
could such cutting edges be presented diagonally to the plane of the curved 
surface of the groove, and on a line of the transverse axis of the material." 
The opinion of Judge Blodgett is reported in Caverly v. Deere, 52 Fed. 758. 

E. Banning, T. A. Banning, and D. B. Nash, for appellant. 
L. L. Bond, C E. Pickard, A. H. Adams, and J. L. Jackson, for 
appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN. 
District Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 
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Numerous errors hâve been assigned upon the opinion delivered 
in the circuit court. They are irrelevant and immaterial, except 
argumentatively. The opinion may be wrong and yet the flnd- 
ing and decree right. The question involved Jn the appeal is 
whether or not the court erred in finding and decreeing the bill 
to be without equity; and. for the présentation of that question the 
first assignment of error alone is suflScient. 

The suit was for the infringement of letters patent No. 303,116, 
issued August 5, 1884, to Sarah Caverly, assignée, for improve- 
ments in machines for rounding bent handles and other wood- 
work. There are four claitns. The ârst is for "a cutter head con- 
sisting of a cylinder with a groove in the center of its periphery, and 
recesses from either side, terminating in narrow openings on such 
groove, for the adjustment of the cutter knives." In other claims the 
cutter head is made of two cylinders secured together, the openings 
in which aredescribed as converging so astoform beds for thelinives 
and spouts for the discharge of chips. In the third claim the knives 
are slotted and adjustable longitudinally, and in the fourth daim 
are so secured that the bevel on the cutting ends présents a flat sur- 
face. We agrée with the circuit court that there is nothing in any 
of thèse claims which had not been anticipated by earlier devices 
and patents. To use the language of the opinion below: 

"ïhe Moline and Loulsville cutter heads were made with two disks; they 
had cutter linives inserted through the recesses extendlng from the outer face 
of each dlsli Into the groove, and forming beds for the cutters and spouts for 
the discharge of chips; the slotted linives were secured in the openings and 
adjusted longitudinally therein by set screws. In other words, ail of the élé- 
ments of the complainant's patent are found in thèse old working cutter heads 
of the Grand de Tour Plow Company, the Moline Plow Company, and the 
Wilder patent, and most of them date back mueh earlier than even the wlt- 
nesses for the complainant would carry the Caverly invention." 

It is urged upon us that the patent in suit, when construed as 
it ought to be with référence to the drawings, shows the knives 
set at an angle of 45°, and that in this respect the device is novel 
and useful as compared with the prior art. If it were shown to 
be true that a machine with knives set at a particular angle had 
distinct advantages over a machine with knives set at any other 
angle, the discovery and embodiment of the fact in a working 
machine ought, we suppose, to be deemed patentable. But notli- 
ing of the kind is shown hère. While it is argued from the draw- 
ings, and geometrically, that the angle of the knives in the patent 
is exactly 45°, it is at the same time asserted, and is clearly true, 
that there is in the spécification nothing showing that the inventor 
intended to limit the pitch of the knives to the précise number of 
degrees indicated by the drawings, but only to illustrate distinctly 
"such angularity as was deemed productive of the most perfect re- 
sults." This implies — and^ if not admitted, the fact would be évi- 
dent — ^that knives set at any angle, say between 40° and 50°, and 
perhaps within wider limits, will work as well, approximately, as 
if set at the exact angle of 45°. It follows that there is no patenta- 
bility in that particular, even if it be conceded that the drawings of 
the patent are to be regarded as working plans, showing the par- 
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ticular angle stated, — a proposition which, in riew of the fact that 
fixe spécification is silent on the subject, is not deemed tenable. 
Every mechanic accustomed to the use of the chisel and the joiner's 
plane is familiar with the principles upon which such knives work, 
and if, in a plane or in a cutter head, he should flnd a knife which 
stood at an angle of 80° scraping instead of cutting, as it is said the 
knives in some of the old machines did, he would be at no loss to ap- 
ply the remedy. It is, of course, true that certain geometrical prop- 
ositions are applicable to knives in such a machine standing at the 
angle of 45° which would not be applicable if the angle were dif- 
férent, and, conversely, if the angle were différent the geometrical 
propositions incident thereto would not be applicable to knives in- 
clined at the first-named angle; but patentability does not follow 
in the one instance more than in the other. It is to be observed, too, 
that, if the invention consists in the exact angle at which the knives 
stand, infringement cannot be established without proof that in the 
infringing machines they stand at that exact angle. The decree 
below should be alHrmed, and it is so ordered. 



EDISON ELECTRIC LIGHT CO. v. ELECTRIC ENGINEERING & SUP- 
PLY 00. 

(Circuit Court of Appeals, Second Circuit February 14, 1895.) 

1. Patents— Invention — Bi,ectbic Lamp Sockbts. 

The Bergman patent, No. 257,277, for an improvement in tlie sockets 
of incandescent lamps, sliows patentable invention as to claim 2, whicli 
covers a form of construction In whicli the contacts are compressed in- 
stead of drawn apart, while screwing the lamp into the sccket. 60 Fed. 
401, afflrmed. 

2. Same — Anticipation. 

The fact that a sligbt compression of the contacts had existed in a 
prior lamp does not show anticipation of the Bergman patent, it appear- 
ing that such compression was Immaterial to the form of construction 
employed in the prior lamp, and was not in the contemplation of the 
invehtor thereof, or pointed ont by him as an improvement, or in any 
way suggested as a function of the arrangement of the parts. 

This was a suit in equity by the Edison Electric Light Company 
against the Electric Engineering & Snpply Company for infringe- 
ment of certain patents. The circuit court rendered a decree in 
part sustaining and in part dismissing the bill. 60 Fed. 401. Both 
parties appeal. 

R. N. Dyer and 0. E. Mitchell, for complainant 
Alfred Wilkinson, for défendant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBB, Circuit Judge. The suit was brought on flve pat- 
ents, viz.: No. 265,311, to Edison; No. 251,596, to Johnson; and 
Nos. 257,277, 298,552, and 298,658, to Bergman. Ail thèse patents 
relate to sockets for incandescent electric lamps. The patent to 
Edison, No. 265,311, was held vaîid by the circuit court, and was 
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also found to be infringed, but, because of the expiration of a- 
Eussian patent to Edison for the same invention, no injunction was 
granted. No appeal f rom that part of the decree was taken. The 
patent to Johnson, No. 251,596, was held by the circuit court to be 
invalid as to the claim in controversy. The complainant appealed, 
but upon the argument in this court the decree of the circuit court 
as to that patent was sustained on the opinion below. The third 
patent to Bergman, No. 298,638, was withdrawn at the argument 
from the considération of the circuit court, and from so much of 
the decree as dismissed the bill as to that patent no appeal was 
taken. The second patent to Bergman, 293,552, was held valid 
by the circuit court, which decreed an injunction and accounting 
thereon. The défendant appealed, but upon the argument in this 
court the decree of the circuit court as to that patent was sustained 
on the opinion below. The first patent to Bergman, 237,277, was 
held valid by the circuit court as to the second claim, the only 
one of which infrrngement is charged. The défendant has ap- 
pealed, and the détermination of that appeal is the only question 
remaining to be decided by this court. 

This first Bergman patent is one for an improvement in the dé- 
tails of an incandescent lamp socket,, devised to overcome a diffl- 
culty whicli was found to exist in the earlier combinations of lamp 
and sockets. The lamp, which cornes separate from the socket, is 
a glass bulb, surrounding the illuminating filament. Through the 
insulating material which closes the mouth of this bulb, and con- 
stitutes its base, run the leading-in wires which carry the current to 
the filament. Each of thèse leading-in wires is connected with a 
pièce of métal on the outside of the lamp base, thèse pièces of 
métal being separated from each other by insulating material. 
When the base of the bulb is inserted in tbe socket, thèse pièces 
of métal come into contact, respectively, with the two wires which 
bring the current from the source of supply. When both are thus 
In contact, the current flows through the filament. When one of 
them is eut off from contact, by a key or other circuit-breaking 
device, the current ceases to flow, and the light is extinguished. 
Prior to Bergman's contrivance, the two pièces of métal which con- 
nected at the lamp base with the leading-in wires consisted of a 
screw-threaded band around the base near its lower end, and a 
broad flaring ring nearer to the bulb. The band engaged with 
screw-threaded métal in the socket, thus making electrical connec- 
tion with one of the line wires. The flaring ring engaged with a 
like ring on the top of the socket, thus making connection with the 
other line wire. The insulating material of the base of the lamp, 
which formed a nonconducting body between the band and the 
flaring ring, was composed of plaster of paris. As the lamp base 
was screwed down into the socket so as to bring the two rings into 
proper contact, there was a constant tendency to pull the base apart 
between the screw-threaded band and the ring; and, as plaster of 
paris is a fragile material, it frequently happened that the insulat- 
ing surface was cracked or disintegrated before the filament of 
the lamp was wom out Bergman reversed the position of thèse 
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métal contacts in both lamp and socket. The screw-threaded 
band and its engaging thread on the socket were retained, but the 
rings nearer to the bulb were dispensed with. Instead of the flar- 
ing ring on the lanips, he placed, in the center of the base bottom, 
a métal disk Connecting with one of the leading-in wires. Instead 
of the ring on the top of the soclcet, he placed a métal projection 
in the hollow space in the bottom of the socket, connected with one 
of the Une wires, and arranged so as to impinge upon the métal 
disk in the bottom of the lamp base when the latter was screwed 
into the socket. In conséquence there was no longer any tendency 
to pull the insulating material apart. On the contrary, as the screw 
thread drew the lamp base deeper into the socket, pressure on the 
bottom plate increased, and the insulating material was pressed 
doser together. The patentée in his spécification sets out that 
the object he had in view was to "produce a socket for incandescing 
electric lamps which will hâve the electric terminais or contacts 
so constructed and arranged that terminais can be used on the 
base of the lamps, which, from their position, will subject the base 
to compression when it is screwed into the socket, instead of to 
tension, thus permitting the use of a molded base without danger 
of cracldng between the terminais." The second claim, which is 
the only one in issue, is as follows: 

"(2) In an electric socket, the combination, with the body of the insulat- 
ing material, of a plate in the bottom of tne socket, and a horizontal screw 
ring located between the bottom plate and the mouth of the socket, said 
plate and ring engaging opposite parts of an entering base or plug, and serv- 
ing to compress the base or plug between the terminais carried by it, sub- 
stantially as set forth." 

It is to be noted that in this patent, which is for the socket alone, 
only half of Bergman's device is claimed. To its successful opéra- 
tion it was quite as essential that the old lamp, base should be 
remodeled as it was that the form of socket be changed. And the 
patentée testifles that when he perfected his device, and showed it 
to Mr. Edison, in whose employ he then was, the latter at once gave 
instructions to the manager of the lamp factory to stop making the 
old-style lamp bases, and to make them so as to compress the plaster 
when screwing the lamp in, instead of pulling it apart. The im- 
provement is, no doubt, a small one, but it seems to be useful. The 
defect it remedied was a troublesome one, and, so far as the évi- 
dence shows, Bergman's change of the relative position of the con- 
tacts seems to hâve overcome it. The varions Edison companies 
at once began to use sockets with the contacts described and 
claimed in this patent, modifying the Edison lamps accordingly, 
and that construction became the standard construction for Edi- 
son's lamps and sockets, and has remained so down to the présent 
day. For many years no one seems to hâve infringed, and it is 
only recently, when the busines's of electric lighting has grown 
to such dimensions that there is a profitable fleld for the manufac- 
ture of separate parts of the apparatus employed, that défendants 
hâve undertaken the manufacture of sockets suitable for opération 
with lamps having their contacts arranged as in the Edison, and 
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which are infringements of the Bergman patent. Several patents 
and publications hâve been introduced by défendant to show the 
prior state of the art, and support the contention that the Bergman 
device contains no élément of patentable novelty. The Powell 
English patent of 1874 is the best of thèse références. None of 
the others are more suggestive than this. It is a device for an 
electric arc lamp, and a standard or suspending or mural support for 
the same. It shows the lamp base or stock screwed into a support- 
ing socket. The screw ring provided one contact, and a spring 
plate in the lower part of the hollow in the socket provided the 
other contact, with the resuit that pressure or compression would 
be applied to a more or less estent to the base. Complainant's 
experts criticise the Powell patent as an anticipation by pointing 
out that it belongs to the art of arc lighting; that it is bulky; that 
it has never been found practically useful. The diflSculty with it, 
however, and the same objection applies to ail the other patents 
and illustrations introduced as anticipations, is that, although com- 
pression to a slight degree did resuit from screwing the lamp stock 
down onto the spring plate, such compression of the material of 
the stock between the screw ring and the end of the stock was not 
in the contemplation of the patentée, or pointed out in the patent 
as an improvement, or in any way suggested as a function of the 
arrangement of the parts. Naturally enougli the Powell patent 
was silent on this point, for it was a matter of no concern whether 
the lamp stock was pushed or pulled. Its materials were, so far 
as the patent shows, tenacious and strong, and it made no différ- 
ence to what strains they were subjected. The Powell patent 
suggests, not the desirability of arranging strains so as to com- 
press the insulating material of the lamp stock or base, but how 
to obtain such compression. It needed, however, no prior patent 
to instruct any .one that if a screw-threaded plug, with a projection 
on the end, is screwed into a hole, there will be compression of 
material between the screw thread and the end of the plug as soon 
as the latter impinges on the bottom of the hole. The merit of 
Bergman's invention consisted, not in showing to the world that 
if you had a screw thread on a lamp base, and a métal plate at the 
end of the base, with insulating material between screw thread 
and plate, you would secure the compression of such insulating 
material when you screwed it into a socket till it touched bottom ; 
but in flnding out that the cracking and disintegration of the plas- 
ter of paris bases of the older lamps was occasioned by tensile 
strain between terminais, and that this particular dififlcuity could 
be overcome, and the lamp's service improved by reversing the posi- 
tion of the terminais in both lamp and socket, so that the strain 
should be no longer tensile, but compressive. The record dis- 
closes no anticipation, and as we are satisfled that the improve- 
ment, although slight, was useful, the decree of the circuit court 
as to this patent is aiHrmed. In view of the results of thèse cross 
appeals, no costs of this court are allowed to either party. 
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SCHUÏLBE ELECTRIC CO. v. ELECTRIC ENGINEERING & SUPPLY 

GO. 

(Circuit Court of Appeals, Second Circuit. February 11, 1895.) 

Patbkts— Limitation of Claim— Prior Art. 

The Perkins patent, No. 247,103, for a circuit breaker for electric lamps, 
consisting of a device ia wtiieli the current is broken by tlie snap action 
of a contact spring, wliich also acts as a pawl or detent, is limited by tlie 
prlor State of the art, and by the language of the spécifications, to the 
mechanical détails described, and Is not entitled to a broad range of 
équivalents. 62 Fed. 588. afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a suit in equity by the Schuyler Electric Company 
against the Electric Engineering & Supply Company for infringe- 
ment of letters patent No. 247,103, issued September 13, 1881, to 
Charles Gr. Perkins. The circuit court dismissed the bill (62 Fed. 
588), and complainant appealed. 

C. L. Buckingham, for appellant 
Alfred Wilkinson, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LAOOMBE, Circuit Judge. The patent is for a switch or circuit 
breaker for electric lamps. The switch is shown in tihe drawing 
and spécifications as applied to the base or socket of an incandescent 
lamp. 
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A métal shaft, E, is joumaled in opposite sides of a cylindrical în- 
Bulating base, and carries an S-shaped pièce of métal, D, on each side 
of which are insulating ratchet disks, D', so arranged that when the 
composite structure, D and D', is considered as a whole it is found 
to be a ratchet wheel with four teeth, two of which are métal Con- 
necting electrically through the shaft with one of the conducting 
wires, and two of which are insulated. The two kinds of teeth 
are arranged alternately. With the teeth there engages a V-shaped 
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pawl, F, having one of its arms widened so as to sweep over tlie 
entire thickness of whichever tooth it may encounter. The pawl is 
pivoted to a standard âxed in the lower part of the lamp, and a 
spring engaging with the lower arm of the V forces its upper arm 
against the ratchet wheel. The other Connecting wire connects elec- 
trically, through the spring, with the V-shaped pawl. Therefore, 
when the pawl engages with a métal tooth of the ratchet wheel, an 
electrical circuit is made; when it engages with an insulating tooth, 
such circuit ia broken. As the ratchet wheel is turned by the operat- 
ing button on one end of the shaft, the pawl "wipes over" the tooth 
on which it rests, and when it reaehes the end or point of that tooth, 
being pressed upon by the spring, slips off with a quick or snap ac- 
tion which carries it at once to the base of the next succeeding 
tooth. This quick action is of no particular advantage when the 
pawl springs from an insulating to a métal tooth, but when it springs 
from a métal to an insulating tooth the rapidity and extent of its 
movement overcomes a difiSculty which would otherwise seriously 
impair the usefulness of a circuit breaker. When two métal points 
in contact with each other, and through which an electrical current 
is flowing, are slowly drawn apart, the space between will be fllled 
by an electric flame or spark commonly called the "arc." The ex- 
tent to which this arc will stretch between the separated points 
varies with the strength of the current. "Such spark or arc," as one 
of the witnesses expresses it, "produces a buming effect, which is 
the more serions the longer the time is during which the rupture of 
the circuit takes place. In gênerai, it may be said that the burn- 
ing caused by the spark or arc produces a disintegration, oxidation,, 
or charring of the contact surfaces, and in this way brings it about 
that the surfaces are too much roughened to admit of intimate con- 
tact, or else that nonconducting or resisting éléments are intro- 
duced, which lessen the carrying capacity of the switch. Inas- 
much, therefore, as the deleterious effects of the spark or arc are in- 
creased by a slow séparation of the contact surfaces, it has been 
found necessary to resort to a more rapid movement than that of the 
hand alone for effecting the desired séparation." The witnesses ail 
agrée that the range of quick action should exceed the length to 
which the current to be broken can draw an arc, and that if there 
be a shorter range of quick action the switch would to that extent 
fail of its purpose. In the switch of the patent, quick action to an 
extent abundantly sufflcient for a current of the strength em- 
ployed is secured on every occasion when the circuit is broken, be- 
cause the organization of the ratchet wheel and pawl prevents any 
backward révolution of the shaft by careless operators and a con- 
séquent re-establishment of circuit, which could thereafter be broken 
by hand action ônly. 

The flrst claim of the patent, which is the only one declared on, 
is as follows: 

"(1) The combinatlon, In an electric light switch, of a ratchet having metal- 
11c projections, and Insulating teeth in the intervais between the same, and a 
pawl or datent for engaging with the insulating teeth when released from con- 
tact with the metalllc projections, as and for the purpose specified." 
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The circuit court held that the patent was a narrow one, and 
should be conflned to tlie spécifie mechanical devices which it de- 
scribed. This is assigned as error, appellant insiating that Per- 
kins was a pioneer in the fleld, and the first to break contact by a 
quickened motion of a detent or other deTice. Three patents are 
relied upon by défendant, and referred to by the circuit judge, as 
showing such a condition of the art as would preclude any broad 
construction of the Perkins patent. Thèse patents are discussed 
at great length by complainant's experts and by its counsel, who 
insist that none of them show any such snap action as is described, 
in the patent sued upon. That they do disclose the potentiality 
of such snap action is indisputable; and that there is a trifling 
springing movement in the Grilliland and Kogers patents as the con 
tact spring slips o& the métal tooth into the insulating air spaco 
between seems to be quite clear upon inspection. Thèse prior pat- 
ents were not used in electric lighting, but for télégraphie currents, 
which are very much weaker than those employed for illumination. 
In conséquence, the extent of séparation necessary to disrupt an 
arc would be very much les» in the Gilliland device than would be 
required if a lighting carrent were being handled. But it was com- 
mon knowledge in the art that an arc could be disrupted by a 
quickened séparation to an extent greater or smaller as the current 
was stronger or weaker. Spaces of insulating material alternating 
with métal spaces in a wheel revolving under a contact point were 
old. Notches in a wheel which, although not lined with insulating 
material, were in fact insulating spaces, since air is a nonconductor, 
were old. . A spring contact point which slipped off the métal tooth 
of a wheel into an insulating air space was old. A device to 
check ail backward motion of the wheel, thus avoiding the re-es- 
tablishing of the circuit last broken, was old. There was, indeed, 
no switch for electric lighting which had a snap action employed 
under ail conditions to disrupt the circuit at the séparation of con- 
tact. But electric lighting was in 1881 practically a new art, only 
just beginning to grow clamorous for practical devices; and the 
sister art of electric writing already possessed devices which dis- 
rupted the circuit through which its feeble currents passed by a 
snap action, very slight indeed, but quite suflBcient to accomplish 
its purpose. Thèse télégraphie devices, as the event shows, were 
susceptible of adaptation to use in the lighting art, by increasing 
the strength of the spring suflflciently to throw the contacts further 
apart within the same space of time, and by making the insulating 
space an area of insulating material, instead of an air space with 
conducting boundaries. 

If we could be satisfled, as complainant's experts and counsel 
seem to be, that Perkins was the discoverer of the important fact 
that the practical, safe, and efiScient way to break a current was by 
imparting a snap action to the contact points, or one of them, thus 
secnring a much quicker séparation than could be effected by move- 
ment imparted only by the hand of the operator, we should be in- 
clined to give to his patent a brôad range of équivalents, and not to 
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confine it to the mechanical détails described. But Ihe state of 
the art seems to preclude this, and whatever doubt tliere may be 
left as to the extent to which the earlier patents indicate structures 
fundamentally like Perkins', so far as snap action and a locking 
against backward movement are concerned, is effectually dispelled 
by the language of the patent itself. The patentée does not set 
forth that he is the discoverer of the utility of quick-action sépara- 
tion, nor even that his mechanism is the flrst devised for securing 
it. On the contrary, hesays: 

"My invention relates to Improvements In that class of switches for incan- 
descent electric lamps In whicli the break is effected by the snap or instan- 
taneouB reaction of a spring when released from contact with a conducting 
point or plate." 

And then follows the statement that: 

"It [his invention] consists in meclianlcal détails for effeetlng this, the prin- 
cipal features of which are a ratchet wheel having both conducting and insn- 
lating teeth combined in operative relation wlth a spring pawl or detent, which 
acts as a contact maker with the conducting portions of the ratchet, and by 
engaging with the insidating teeth prevents the ratchet from being turned 
backward when the pawl has been released from contact with the metalîic 
portions." 

The patentée then sets forth speciflcally and with référence to 
the drawings the mechanical détails of his switch, and then adds : 

"Instead of a swinging pawl, I sometimes employ a spring-seated contact 
stop with a broadened end, as shown in Flg. 4, which acts as a detent with 
ratchet, D', when not depressed by projections, D, and thus prevents the ehaft 
from being turned in both directions." 

The flrst clalm covers both the V-shaped pawl and the spring- 
seated contact stop, the second claim covers only the V-shaped 
pawl. 

It must certainly be assumed that Perkins knew what it was that 
he invented, and his patent must be construed to cover only what 
in unambiguous language he asserts his invention to be, namely, 
the mechanical détails he describes, with the single variation in the 
form of the contact stop which he sets forth. And if the claim be 
thus conflned, the circuit judge was entirely correct in the conclu- 
sion that the def endant's two f orms of switch do not inf ringe. The 
deoree of the circuit court is affirmed, with costs. 



FOUGERES et al. v. JONES et al. 

(Circuit Court, D. Indiana. February 18, 1895.) 

No. 8,819. 

Patents— Invention— ThiMj Coupungs. 

The Blair patent No. 334,842, for an improvement in antl-rattlers for 
thlU couplings, Is vold for want of Invention. 
Equity Pkacticb. 

The court may, of its own motion, dismiss a bill because it fails to state 
f acts sufficient to give any right to relief. 
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This was a bill by Louis H. Fougères and James M. Haas against 
William P. Jones and Elmer E. Stephenson for infringement of a 
patent. 

V. H. Lockwood, for complainants. 
Chester Bradford, for défendants. 

BAKER, District Judge. This is a suit for an injunction and for 
the recovery of damages for the alleged infringement of letters pat- 
ent No. 334,842, issued January 26, 1886, to ène George W. Blair, 
for an alleged improvement in anti-rattlers for thill couplings. The 
bill contains nothing beyond gênerai allégations to show that the 
combination claimed involved invention. The défendants, by their 
answer, insist that the patent is void for the following reasons: 
(1) The production of the combination claimed does not Involve in- 
vention; (2) the subject-matter of it was anticipated in the prier 
art; (8) anticipation by prior manufacture and use; (4) the patentée 
was not the original inventer; (5) the combination could not be 
validly granted in the présent patent, inasmuch as ail of its élé- 
ments except one are shown in a prior patent to the same inventer, 
and the additional élément was old and well known. In the case 
of Fougères v. Murbarger, 44 Fed. 292, the validity of this patent 
came before this court for considération on a demurrer to the bill, 
which was sustained. The spécifications and claim are there set 
forth at length, and for that reason are omitted hère. After ar- 
gument and careful délibération the court there held that the 
letters patent in question for an improvement in anti-rattlers for 
thill couplings consisting of a bent plate, which had been used 
before, with the addition of another plate, were void for want of 
novelty. The bill in this case is as barren of spécifie averments 
tending to show invention in the patented device as the bill was 
in that case, and, although no objection to its sufficiency has been 
made by the défendants, the court may, sua sponte, dismiss the 
bill because it fails to state facts sufiQcient to give any right to 
relief. The présent bill cannot be supported without overruling 
the former décision of the court. This the court cannot do, as it 
seems to it to hâve been well decided. 

Passing from the bill to the case made by the proofs, it seems 
to me the situation of the complainants is in no respect improved. 
Devices similar to that of the complainants are old; the forming 
of such devices made from a plate of steel bent upon itself so as to 
hâve two arms is stated in the patent to be old; the forming of a 
curved bearing face for the eye of the thill iron on the outer or 
front arm of the device is also old; the tuming of the parts of the 
plate to make a sharp bend or curve is old ; the forming of the outer 
or front arm of the device with a double-curved face, and with a 
corrugated rib or projection between, is old; and the means of 
supporting the device against downward movement by extending 
the top pièce to rest upon the jack clip is old. In view of the prior 
art, and the concession in the body of the patent that anti-rattlers 
had theretofore "been made of single plates of steel, bent in vari- 
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ous forma," it cannot be claimed that the combination in question 
exbibits sticlï novelty as amounts to invention. Thèse considéra- 
tions malie it unnecessary to examine the other grounds of dé- 
fense. The bill will therefore be dismissed for want of equity, at 
the cost of the complainants. 



WELLS V. CUETIS et al. 

(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.) 

No. 141. 

1. Patents— Construction oi" Combination Claims— Disclaimer. 

Where the daim Is only for tlie combination of certain described élé- 
ments, this amounts to a disclaimer, so far as that patent ia concerned, 
of aaything new in any one of the éléments, whatever might be its value 
as ground for an Independent application. 

2. Samb— Accidental Peaturbs. 

A patent should not be construed to cover a means which, without the 
inventor's design, performs a function not withln his contemplation; nor 
should It be held to embrace anything which is not pointed out as new, 
either by express déclaration, or by reasonably ciear Implication from the 
language nsed. 

3. Samb— Limitation of Claims— Equivalents. 

After descrlbing an "elongated" pinion as one of the éléments of his 
combination, and showlng the necessity of a pinion of such form in his 
specifleations, the patentée cannot assert that such desciiption is imma- 
terial, and that any liind of pinion Is an équivalent and covered by the 
daim. 

4. Samb — Bangb of Equivalents— Combination Claims. 

In inventions of spécifie déviées, the range of équivalents recognized 
Is much wider than In Inventions of combinations. In the latter an élé- 
ment is not an équivalent, unless it Is substantially the same thing as 
the patentée has described, operating in the same way. 

5. Same— Limitation — Infkingement— Screw-Cdtting Dies. 

The Forbes patent No. 253,996, for an improvement in screw-eutting dies, 
is of doubtful validity; but, if sustalnable at ail, It must be limited to 
the spécifie devlces which make up the éléments of the combination, and 
is not infrlngcd by a machine made according to the Wells patent No. 
355,737. 

6. Samb— Invention — R.\tchbt Wrench. 

The Forbes patent No. 277,256, for a ratchet wrench, held invalid, as 
discloslng only the exercise of mechanical sliUL 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

This was a bill in equity by Eoderick P. Curtis and Louis B. Curtis 
against Willett C. Wells for infringement of certain patents. The 
circuit court entered a decree for complainants, and défendant took 
this appeal. 

The bill In this case was flled by the appeilees to restrain the appellant 
from the alleged infringement by him of the rights secured to William D. 
Forbes by letters patent No. 253,996, bearing date February 21, 1882, for 
an "improvement In screw-cutting dies"; and also of the rights secured by 
letters patent No. 277,256, bearing date May 8, 1883, for an "improvement in 
ratchet wrenches," Issued to said Forbes and the said Rodericlj P. Curtis, 
ail which rights It is alleged hâve corne by assignment to the appeilees. The 
bill contains the proper averments, showing tltle in the appeilees; allégea 
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tihat the inventions described In the two patents are susceptible of connectée! 
use in operating screw-cutting dies; and further allèges tliat the appellant 
infringes botli of said patents. The appellant appeared and answered. He 
denied that the alleged inventer of the improvements covered by said letters 
patent was the flrst Inventer or discoverer thereof, and also denied the in- 
frlngement of either of them. As anticipations of No. 253,996 he set forth 
the foUowing patents: Brltlsh patent No. 1,765, of 1873; United States pat- 
ent to Joshua Heap, No. 153,770, dated Angust 4, 1874; United States patent 
to Roberts, No. 158,314, dated December 29, iti74; United States patent to 
Eaton & Latham, No. 179,530, dated July 4, 1876; and, as an anticipation of 
No. 277,256, he sets forth United States patent to Gates, No. 198,291, dated 
December 18, 1877. He also added a clause by way of demurrer on the 
ground of multlfariousness, but that has been abandoned. A replieation was 
filed and proofs were taken. The prior patents shown by the évidence are 
the patents to Heap and Roberts for inventions of Improvements in screw- 
cutting dies, and the patent to Gates for the invention of improvements in 
ratchet wrenches. 

The Invention claimed by Forbes in this patent No. 253,996, consisted of 
"the combination, in die stocks, of the foUowing éléments, namely: First, 
a casing. A, adapted to be secured to the object to be threaded; second, a 
threaded die-carrying ring having teeth on Its periphei^r, and a screw head 
adapted to a correspondlng thread in the casing; and, third, an elongated 
plnion having teeth adapted to those of the die-carrying ring, ail substantially 
as set forth." In bis spécifications, A is described as a cylindrical casing 
provided with a ^ub Into whlch and into the casing Is Introduced the pipe 
to be threaded, tJ e pipe being secured In the hub by set screws or otherwlse. 
The die-carrying ring is described as threaded externally and adapted to an 
internai thread of the casing, and having teeth on Its periphery, the screw 
thread being eut: into the edges of thèse teeth, the latter running parallel 
with the axis of the die-carrying ring, ancl extending the whole length of the 
ring. The ring la thus described as having capacity for being moved for- 
ward and backvard along the screw thread inside the casing on the axial 
Une of the pipe t> be threaded, and also o<: taking rotary movement from the 
elongated plnion next to be described. The elongated pinion Is small in Its 
diameter, and is located in a chamber projected outwardly froin the casing 
and parallel therewith. It runs along the whole length of tlie casing, and 
has teeth adaptert to mesh with the teetli on the die-carrying ring, and long 
enough to opérât'! upon the whole length of the ring during Its entire travel 
In the opération of threading. The pinion Is journaled in the ends of the 
projection, and a", one end extends outside of the latter, so as to reçoive the 
handle by whlch power Is communicated to the machine. The dies are lo- 
cated in the face of the ring perpendicularly to Its center Une, and adjustable 
to the siae of thi pipe to be threaded. There is also projected inside the 
casing, from the end at which the hub is lo<;ated, a sleeve or hollow cyllnder, 
somewhat iarger in its inside diameter than the inside of the hub, and long 
enough to correspond with the length of travel of the die carrier in its opéra- 
tion. The inside of the die-carrying ring "flts snugly, but so as to slide 
freely" on the outside of tlils sleeve. In opération, the pipe to be threaded 
Is Inserted through the hub and through the ring untll it cornes to the dies, 
the ring contalning whlch has been carried back to the rear of its room. The 
pipe is grlped by the set screws or other llke device in the hub. On turuing 
the handle of the elongated pinion, the die carrier is revolved, and Is also drawn 
forward upon the pipe by the screw on its periphery leading upon the screw 
inside the casing. In thIs way the dies are made to engage the pipe, and 
the opération Is prolonged untll a sufflcient length of the pipe is threaded. The 
pitch of the thread eut wlll, of course, correspond with the pitch of the thread 
on the die carrier. The patentée suggests. as a modification of this construc- 
tion, the omission of the threading on the Inside of the casing and the screw 
thread on the edge of the teeth at the periphery of the die-carrying ring, 
and accomplishing their purpose by threading the outside of the sleeve pro- 
jected into the casing, and making a corresponding thread upon that part 
of the die-carrying ring which in the flrst construction slides upon the sleeve. 
He States that the object of his invention is to make a die stock whlch can 
be used to advantage and with facillty in cutting screw threads on pipes of 
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large dlameter. The a avantages whlcb he mentions as pecnllar to hia In- 
vention are that hls "improved die stock is one adapted to tlie tlireading of 
large pipes such as are nsed for oii wells, owing to the facility with which 
tlie die-carrying ring can be rotated by turntng the elongated pinion," and 
tliat it does away with "any necessity for griping the pipe in a vise or other 
retaining device, for the threading of the pipe may be accomplished while it 
is simply resting on any support whicb may be at hand." 

In the Heap patent, No. 153,770, dated August 1, 1874, in which the inven- 
tion was described as being of an improved machine for threading tubes and 
bolts, there was a framing. A, which supported the die-carrying ring (called 
a cutter-head) and its shaft, which were intégral, In a journal, which, as 11- 
lustrated, was somewhat larger than the object to be threaded, but conslder- 
ably smaller than the die head. ïhe die carrier had teeth on Its periphery, 
and was actuated by an elongated pinion running parallel with the move- 
ment of the die carrier, and lengthwise, along which the die carrier moved 
when in opération. There was also supported by the frame a vise which 
held the object to be threaded in lihe with the axis of the die head and shaft. 
The gênerai method of opération was the same as that of the Forbes ma- 
chine, as above described, and the construction contained ail the éléments of 
the latter, exeept that it had no casing surrounding the die-carrying ring 
and shaft, other than the box or cylindrical portion of the frame in which 
the shaft revolved. The Roberts patent was similar in most respects to that 
of the Heap, but, as the comparisons made by the court in its opinion are 
with the Heap machine, it is not deemed necessary to describe that of Rob- 
erts. 

The appellant uses a machine patented by himself February 11, 1887, as 
shown by letters patent No. 355,737, with a modiflcation thereof involving 
the form of the pinion. This machine has a casing surrounding the working 
parts. The pinion differs from the elongated pinion of the ITorbes patent. In 
the Wells patent there is instead a small worm gear placed transversely across 
the end of the casing, and this actuates a ring having a corresponding gear 
revolving within the casing. In the modiflcation which he uses there is, in- 
stead, a short pinion placed parallel to the axis of the die carrier, revolving 
into the teeth on the ring last meutioned. This ring carries teeth on only 
a portion of its length, the other portion fitting smoothly to the iuside of the 
casing. The ring is stationary as respects longitudinal motion, but revolves 
freely within the casing, and is much shorter than the member called the 
"die-carrying ring" in tlie Forbes patent. On the inside of the ring, and 
running lengthwise of it, are short tongues or splines, wbieh fit into grooves 
running lengthwise of the surface of the die carrier. The die carrier has a 
hollow shaft leading upon a sleeve by screw threads on each, in much the 
same manner as in the modified form of the Forbes patent, as above de- 
scribed. Thus, when rotary motion is communicated to the die oarrler by 
the splines on the inside of the ring, its shaft is screwed upon the sleeve, 
and the die carrier slides lengthwise on the splines of the ring, engages the 
object to be threaded, and performs the opération. There is a vise to hold 
the pipe, as in the other machines. 

The Forbes ratchet wrench, patent No. 277,256: This purports to be an 
Invention for the improvement of ratchet wrenches, the object being, as stated 
by the patentée, to construct a cheap and compact réversible wrench, which 
can be readily changea from a right to a left handed wrench. It consists 
of a combination in a casing of a ratchet wheel having an opening in its 
center to receive and engage the head of the thing to be turned, and a ré- 
versible pawl beveled on the rear edge, of such width, relatively to the 
distance between the teeth of the wheel, as that it is guided thereby and 
prevented from accidentai reversai, and held down into the teeth of the wlieel 
by a spiral spring surrounding its stem, together with a cap through which 
the stem projects and offers a thumb pièce, by which the pawl can be drawn 
up against the spring out of engagement with the wheel, and reversed. The 
casing has sockets at each end for the réception of the handles by which the 
wrench is turned. The resuit is a wrench which can be turned continuously 
either way without removing it from the thing which is turned thereby. The 
court below sustained both of the Forbes patents, and entered a decree foî 
the complainants. 
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William Webster and Thomas & Hiett, for appellant 

Morris W. Seymour, Howard H. Knapp, and Almon Hall, for ap- 

pellees. 
Before LURTON, Circuit Judge, and BAER and SEVERENS, 

District Judges. 

SEVERENS, District Judge, having stated the case as above, 
delivered the opinion of the court. 

The adrantage claimed for the Porbes patent is that the cylin- 
drical casing performs the function in the combination of furnish- 
ing a bearing for the die-carrying ring, and thereby more rigidly 
holding the die ring to a right Une in its forward movement upon 
the material on which it opérâtes. It is claimed that this was a 
weak point in former machines. It is material to observe that the 
invention claimed is not of the spécifie device in providing the 
casing as a bearing for the ring, but is of the combination of certain 
described éléments, of which that is one. This amounts to a dis- 
claimer of anything new in that élément, so far as this patent is 
concerned, whatever might be its value as the ground of an inde- 
pèndent application. That feature must therefore be treated as 
old. The Corn-Planter Patent, 23 Wall. 181, 224; Miller v. Brass 
Co., 104 U. S. 350; Rowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. 507. 

But, indeed, it is well known that it was a familiar device in 
machines. It existed in the cylinder of the steam engine, in the 
cylindrical guide for the crosshead, in the pump, and in the tubular 
guides for drills moving directly or spirally through them. There 
had previously existed devices for accomplishing the same results 
as those contemplated by Forbes, by similar methods. In the 
Heap machine was a clamp or vise to hold the object to be 
threaded, a die-carrying ring having a shaft intégral with it, the 
latter carrying a screw thread which co-operated with a corre- 
sponding thread in the casing attached to the frame, to actuate 
the die in its forward movement when cutting the thread, and an 
elongated pinion working into cogs on the periphery of the die- 
carrying ring during every part of the travel of the ring in perform- 
ing the work of threading. The casing in which the shaft of the 
ring turned was sufflcient, to some extent at least, to hold the die- 
carrying ring in alignment with the object to be threaded, and resist 
any latéral thrust or twist of the parts from their alignment during 
the opération. The Heap machine included ail the éléments of 
the Forbes combination, unless it be that the casing in the latter 
performed a new function. 

Much is said in the testimony and in the briefs of the casing 
as circumferentially journaling the die ring, and thus contributing 
an additional function to the combination. But it is difQcult to 
flnd any indication in the claim, as explained by the spécifica- 
tions, of the discovery of anything new or peculiar in that direction, 
or that the patentée intended the casing to perform any such func- 
tion. And while it is true that the patentée is not required to point 
eut and describe in express language what he has invented that is 
v.66F.no.3— 21 
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new, or the princîple of Ms invention, and that it is suABcient if 
they caa be gatàered by implication from what is set forth, yet tiie 
implication ought to be clear, so that it may not be left in obscurity 
and doubt whether the patentée bas in reality invented and pro- 
duced something new. If nothing appears, either by express déc- 
laration or reasonably clear implication, to show that the patentée 
has made some new and valuable discovery, bas thrown a light 
into a place which before was dark, and illuminated what was 
inert, there is nothing in the patent law to give him any standing. 

I Kob. Pat. § 79. 

In his spécifications Porbes says nothing of journaling his die- 
carrying ring by the casing, which seems singular if he had such 
an idea in his mind, for confessedly it was the only new thing in 
his invention, as he now claims it. Such a circumstance was no- 
ticed and commented on in Setter Co. v. Keith, 139 U. S. 530, 539, 

II Sup. et. 621, where counsel for the plaintifE endeavored by argu- 
ment to prove that their combination performed a function not set 
forth in the patent. In Fastener Co. v. Kraetzer, 150 U. S. 111, 
14 Sup. et. 48, the suit was for the infringement of a patent for the 
socket member of a bail and socket glove fastener. The patent 
was for a combination, the éléments of which were described. The 
plaintiff's counsel contended that there was a peculiar advantage 
in the means specifled by him not mentioned in the patent. As to 
this it was said (page 116, 150 U. S., and page 48, 14 Sup. Ct): 
"If this feature be an advantage, as now claimed, it is strange 
that no allusion is made to it in the spécifications." Then, after 
pointing out that the patentée had stated what his purpose was 
and the advantage in making the structure in that form, the opin- 
ion of the court goes on to say: "This would indicate that the 
advantage now claimed of a tighter compression of the leather 
was not originally within the contemplation of the patentée, but 
is an afterthought;" and that feature was laid out of the fur- 
ther considération of the case. In speaking of the advantages 
claimed for his improved die stock, he says it "is well adapted 
to the threading of large pipes such as are used for oil wells, 
owing to the facility with which the die-carrying ring can be ro- 
tated by turning the elongated pinion." And again he says: 
"Another advantage is the opération of my improved die stock 
without griping the pipe in a vise or other retaining device, for 
the threading of the pipe may be accomplished while it is simply 
resting on any support which may be at hand." If the idea of 
fumishing a circumferential journal to the die-carrying ring was 
not présent to his mind, but is an afterthought perceived from sub- 
séquent expérience or scientiflc inspection and analysis, it is ob- 
vious that there was no invention in thus by accident, as it were, 
supplying the means of a function not contemplated. The most 
signiflcant indication that the idea now attributed to the patentée 
was présent in his mind is the fact that in his spécifications he de- 
scribes the die-carrying ring as having a thread upon its periph- 
ery co-operating with a screw thread on the inside of the casing, 
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and the drawings also show the necessary contact between the two 
members for that purpose. But in another part of his spécifica- 
tions, suggesting a modification thereof, he entirely dispenses with 
this feature of his combination, and transfers it to the inside of the 
ring and the outside of the sieeve projected from the casing; thus 
showing that the bringing of the ring and casing in contact was 
useful in one only of the forms suggested, and therefore not an 
essential feature. Trimmer Co. v. Stevens, 137 U. S. 423, 435, 11 
Sup. et. 150. 

And, inasmuch as in both forms there must be close contact be- 
tween the sieeve and the part of the ring operating as a shaft in 
order to answer the spécifications, it seems quite as probable, to 
say the least, that the patentée intended the journaling to be there 
as that he intended it to be upon the casing. It may be that he 
had it in mind that the adoption of a cylindrical form would give 
the frame more strength, as compared with its weight, in order to 
meet what he says was the object and an advantage of his inven- 
tion, namely, a machine for threading large pipes, and capable of 
being used where any support was at hand, apparently contem- 
plating a use out of the shop and where it would be carried about. 
However, this is conjecture merely, and is not what is claimed for 
it. But, assuming this function to hâve been contemplated, it 
seems difiicult to hold that, in view of the prior inventions and 
constructions in this art, there was any such invention in the pro- 
vision of this casing as a bearing for the die-carrying ring and its 
shaft (for that is what the prolongation of the ring really is) as to 
be worthy to be put upon the plane of new and valuable discoveries, 
recognized by the patent law. It is sufQcient to compare it with 
the Heap patent, already mentioned, to show in what Porbes' im- 
provement consisted. A machine constructed upon that patent 
possessed every élément of the Forbes patent, unless it be the casing 
journaling the die-carrying ring. 

It is not shown that any difflculty existed in the die-carrying 
ring and shaft in the Heap machine, owing to the inefSciency of 
the provision therein for counteracting or resisting the eÈfect of 
latéral rack or torsion incidental to its work, and from an inspec- 
tion of the model shown us we see nothing, having regard to the 
nature of the work it is designed for, which indicates with proba- 
bility that such inefficiency did in fact exist. But, if any defect 
of that kind existed, it would seem that any skilled mechanic 
trained in the art of such mechanism ought promptly to hâve seen 
the manifest ways for providing a remedy; that is, by making the 
shaft longer, by making it larger, or providing a rest or bearing 
for the other end of the shaft or of the intégral member of whicb 
it formed a part, and, if a bearing, that it should be circumferen 
tial, in order to meet the indicated requirements. It is elementary 
in the law upon this subject that this is not invention. He simply 
enlarged the shaft, which, of course, enlarged the "casing" or "bear- 
ing," by whatever name called, and lengthened the casing so as to 
take in the whole, instead of a part, of the shaft member. That 
which in the patent is called a "die-carrying ring" is that, and more- 
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At one end is the ring, which occupies a part only of its length. 
The other part is eesentially a shaft, and perforais the same office 
as the shaft in the earlier patents. This was merely an enlarge- 
ment and extension of the means already provided for accomplish- 
ing the same functions. It matters not that the means might hâve 
been so feeble or inadéquate as to only imperfectly perform their 
duty; the mère extension of those means in size or number, or 
change of form, would not, in the absence of spécial circumstances, 
make the improvement produced thereby patentable. "It is a mère 
différence in degree; a carrying forward of an old idea; a resuit 
perhaps more perfect than had heretofore been attained, but not 
rising to the dignity of invention," — to use the language of Mr. 
Justice Brown, in Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ot. 1. 

To apply another test: Suppose the Heap patent had succeeded 
that of Forbes, and the question were whether a machine con- 
structed under it infringed the latter. The other éléments being 
présent, the controversy would tum upon the inquiry vi'hether the 
stripping away of the cylindrical bearing from the head of the die- 
ring member of the combination, while retaining it upon the shaft 
which is part of that member, relieved it from the charge of in- 
fringement We do not doubt that the plaintifif in such a contro- 
versy would ui^e that such a différence was an évasion; that what 
the défendant had done was merely to weaken and eut down the 
bearing of the die-carrying member, leaving it efficient enough for 
light work, but still operating in the combination to perform the 
same function as the cylindrical bearing in the Forbes patent ex- 
tended along the whole of that member; and it would seem to us 
that such a contention would rest on stronger reasons than those 
which are hère urged to support the identity of the other members 
of the combination, upon the question of infringement, hereafter to 
be considered. If the charge of infringement could be sustained in 
the case we hâve supposed, it shows that the Heap machine was an 
anticipation of the Forbes patent Peters v. Manufacturing Ce, 
129 U. S. 530, 9 Sup. Ct. 389; Knapp v. Morss, 150 U. S. 221, 14 Sup. 
et 81; Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct 810. 
For thèse reasons it seems to us doubtful whether the Forbes die- 
stock patent can be sustained. 

But, if the patent is sustainable, we should think the Wells ma- 
chine is not an infringement of it. It is obvions that the former 
would stand on narrow grounds, and involve the spécifie devices 
which make up the éléments of the combination. It is contended 
that Forbes' was a primary invention. But it follows from what 
we hâve said that we are of opinion that there is no ground 
for any such contention. The professed object of the patentée was 
to make an improvement on existing machines employed for the 
same purpose, and the only advance upon existing machines was, at 
most adding an élément of doubtful originality. In view of prier 
inventions in this kind of mechanism, Forbes cannot be deemed "a 
pioneer in the art," and theref ore cannot invoke the doctrine of équiv- 
alents, as the courts apply that doctrine to primary inventions, so 
as to include ail forms of devices which operate to perform the same 



WELLS V. CURTIS. 326 

functions or accomplish tlie same resuit. Miller v. Manufacturing 
Co., 151 U. S. 186, 207, 14 Sup. Ct. 310. 

The small pinion of the Forbes patent, elongated to mesh with. the 
teeth on the periphery of the die-carrying ring throughout its travel, 
is not found in the Wells machine, and it is clear that neither the 
worm gear nor the small pinion which has been added to the Wells 
machine to actuate the statlonary ring (having référence to the lon- 
gitudinal movement of the latter) can be regarded as its équivalent, 
within the rule applicable to patents not representing primary in- 
ventions. Having described the elongated pinion, and claimed it 
according to the description as an élément in his combination, nei- 
ther he nor Ms assignée can now claim that the description is im- 
material, and that any kind of pinion is embraced in his claim 
(Wright T. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1); although, as was 
said in respect to a similar contention in that case, it might be dif- 
férent if the patent had been a primary one. This the appellees 
substantially admit. But they claim that the small pinion and the 
grooves in the periphery of the die ring, which provlde for move- 
ment on the line of its axis in the Wells machine, make up an équiv- 
alent for the elongated pinion in the Forbes patent. The facts com- 
pel the appellees to take that position. It is obvions, however, 
that it cannot be maintained. The respective éléments do not op- 
erate in the two machines in the same way. To admit the equiv- 
alency of the single device in the one élément in one machine with 
the compound device found partly in one élément and partly in an- 
other of the other machine would be to extend the doctrine beyond 
its recognized limits in this class of inventions. But there is also 
a marked différence in the construction and opération of the die- 
carrying rings. In the Wells machine the ring which is actuated in 
its rotary movement by the teeth of the pinion remains fixed at one 
station, and does not advance during the opération. The die-carry- 
ing ring is located within it, and slldes on the tongues of the outer 
ring, forward to the work. The tooth gear, as before remarked, 
does not advance with it. It is true that the die-carrying ring is 
actuated by the outer one, but so is every part of the machine by 
the initial force. The most that can be said is that the die carrier 
and its attachments in the Wells machine are similar In some re- 
spects, but not In ail, to that in the Forbes patent. But it is not 
the ring described in the latter, and opérâtes in a différent way. 

In the case of Wright v. Yuengling, above cited, the patent on 
which the bill was founded was for an improvement in frames for 
steam englues, and one of the clalms was for the combination of a 
steam cylinder head, a guidlng cylinder for the crosshead, and a 
semicircular Connecting pièce between the first two éléments. The 
Connecting pièce was open at the top like a trough, and afforded ac- 
cess to the stuflSng box of the cylinder. The defendant's device 
contained the iirst two éléments, but his Connecting pièce conslsted 
of a prolongation of the guidlng cylinder, oval openings being pro- 
vided in the sides of the prolongated part. It was contended that 
this prolongation of the igulding cylinder was an équivalent of the 
Connecting pièce of the flrst patent. But it was held that while the 
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defendant's construction afforded a facility of access to the working 
parts, not, however, equal with that of the eomplainant's, yet that 
the latter, having made his Connecting pièce as described by Mm an 
essential élément of his combination, waa not at liberty to say that 
a device which dispensed with it was an infringement, even if it ac- 
complished the same purpose in an equally effective manner. And 
this was 80 held, notwithstanding that in place of the dispensed Con- 
necting pièce there was substituted the prolongation of the guiding 
cylinder. In the case of Fastener Co. v. Kraetzer, 150 U. S. 111, 
14 Sup. et. 48, above cited, one of the combination claims included 
as an élément a socket having an elastic mouth which received the 
knob of the other part of the fastening, and held it. The defend- 
ant's structure, which it was claimed infringed it, consisted of a 
socket which performed the same function of receiving and holding 
the knob; but, instead of having its mouth elastic, had a split ring 
located in a circular cavity just within the lips of the soclcet, which 
ring, being elastic, received and held the knob, but was itself sup- 
ported and held in place by the circular cavity built in the mouth of 
the socket. But it was held that this was a différent construction 
from that of the one flrst mentioned, operating in a diiïerent man- 
ner, and so was not an infringement. On such a question, and in 
similar circumstances, it was said by Judge Acheson in Johnson Co. 
V. Steel Works, 50 Fed. 90, 95: "The scope of the claim must, on 
well-settled principles, be limited to the speciiic forms of construc- 
tion shown and described by the patentée." And since ail the élé- 
ments are treated as old, it matters not in which one of them the 
variation exists, if the différence is not merely colorable, which, as 
we hâve shown, is not the case hère. Indeed, we think there is 
quite as much différence between the defendant's machine, in either 
form, and that of Forbes, as there is between the latter and pre- 
vious constructions, and quite as much of an approach towards what 
might be called invention. 

This is not the case of an intégral thing made in parts, and then 
combined so as to constitute but one integer, operating in the same 
way as if constructed as a unit. In this connection it is necessary 
to observe the wide distinction which prevails between inventions 
of spécifie devices and inventions of combinations. In the former 
a much wider range of équivalents is recognized. In the latter the 
range is limited, and an élément is not an équivalent unless it is 
substantially the same thing as the patentée has described, operat- 
ing in the same way. 1 Rob. Pat. § 254, and cases there cited. We 
dô not say what the resuit might be if the patentée makes his 
description of the éléments of his combination broad enough to in- 
clude in each or any of them any kind of mechanism adapted to pro- 
duce the same resuit as a step in the opération. In Caster Co. v. 
Spiegel, 183 TJ. S. 360, 368, 10 Sup. Ct 409, it was said by Mr. Jus- 
tice Blatchford of the Martin combipation patent for furniture cas- 
tors: 

"In View of the state of ihe art, as shown by the various patents put In 
évidence, the words, 'the roclcer-f ormed collar bearlng, or its mechanlcal équiv- 
alent,' in the claims of the Martin patent, cannot embrace ail modes of af- 
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fording vertical support between tlie floor-wheel housing and the furniture 
plate, whereby latéral oscillation of such housing is permltted; and those 
words must be restricted to such a bearing, resting on a coUar beneath the 
floor-wheel housing, as is shown in the Martin patent." 

But such a question is not before us, and we take the claim as we 
flndit. 

The ratchet-wrench patent, No. 277,256: The answer dénies that 
Forbes was the original inventor of his alleged improvements in 
ratchet wrenches, and sets out that they were anticipated by the 
Gates patent, No. 198,291, of flve years' earlier date. In the course 
of introducing testimony, the défendant introduced a patent to one 
Gallagher, No. 137,432, dated April 1, 1873, against the complain- 
ants' objection that it was not pleaded by the answer; but, as the 
Gates patent included substantially the features of tlie Gallagher 
patent which are relevant hère, it is not material to consider the 
latter. The state of the art was such at the date of Forbes' inven- 
tion that, as shown by his expert, Mr. Smith, his claim must be 
narrowed so as to cover only tiie feature of a pawl constructed of 
such width relatively to the distance between the cogs of the ratchet 
wheel that it cannot be turned without being flrst withdrawn from 
engagement with the wheel. In the Gates patent there was a ré- 
versible pawl beveled on the rear of its edge used for the same pur- 
pose, which, like the pawl in the Forbes patent, traUed back over the 
teeth when the lever was reversed to take a new hold, but the ex- 
pert says it was free to turn without disengagement from the wheel. 
And he testilies that "the advantage of the Forbes construction is 
that there can be no accidentai reversai of the pawl, and this is not 
true of Gates'." And the sum of the matter is that, if the supposed 
improvement was required in conséquence of the defect suggested, 
it consists of widening the pawl so that its heel will rest upon the 
tooth behind it, and, as the tooth is straight across the periphery 
of the wheel, the pawl would be prevented from turning. This was 
a mère change in the form of a part of the combination adopted for 
the purpose of correcting its occasionally détective action, — a mod- 
ification so obvions to a person skilled in that subject as not to hâve 
required anything more than the ingenuity which such a person 
might be expected to possess. We think it would be a misnomer to 
call this "invention," and that the patent therefor cannot be sus- 
tained. For the reasons stated, we are of opinion that the decree 
of the court below should be reversed, and the case remanded, with 
directions to dismiss the bill. 



DOZE v. SMITH. 

(Circuit Court, S. D. lowa, C. D. Decembsr 12, 1893.) 

1. Patents— NovEiiTY — Waterikg Thocghs. 

The Campbell patent (No. 221,031) for an improved waterlng trough 
for stock, consisting, in daim 4, in the combination of a ti-ough and drink- 
Ing cap with a valve-feed mechanism, an open-bottom cbamber, and a 
horizontal partition between the drinlting cap and ehamber, whereby air 
is prevented from enterlng the bottom of the latter, is valid, as showing 
patentable novelty. 
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2, Samb — Infrinsbmbnt. 

The Campbell patent (No. 221,031) for an Improved watering trough 
for stock, having a horizontal partition set into the trough between 
the drinking space and an open-bottom chamber, so that when the water 
rises above thls partition It forms a "water seal," protecting the chamber 
from atmospheric influences, Is not infringed by a trough merely covered, 
as a box, between the drinking space and chamber, making the water 
seal impossible, escept at a mathematical level. 

3. Samb— Limitation of Claim — Equivalents. 

The spécifie claim of the horizontal partition for effectlng the water 
seal being a renunciation of claim to other devices for performlng the 
same functions, the use of projecting side walls of the open-bottom cham- 
ber of defendant's trough, for the same purpose, does not constitute an 
Infringement. 

Bill in equity by J. E. Doze against Alpheus Smith for infringe- 
ment of a patent for a watering trough for stock. 

Cummins & Wright and Hart & Poston, for complainant. 
Steele & Liyingston and Kead & Read, for défendant 

WOOLSON, District Judge. Complainant is the assignée, for 
certain counties in the state of lowa, by virtue of varions assign- 
ments, of letters patent No. 221,031, for "improvement in devices 
for watering stock," granted October 28, 1879, to John S. Camp- 
bell. The infringement complained of consists in the use by re- 
spondent, upon his farm, of a hydrant for watering stock. It is 
not alleged that respondent is infringing by manufacturing or sell- 
ing. The letters patent contain ûve claims. But the bill expressly 
excludes the flrst and flfth claims, and, upon the hearing, counsel 
for complainant waived ail except the fourth claim of patent (in 
this hearing), and announced to the coTirt that complainant would 
rely only on the fourth daim, as stated in the letters patent. 

The spécifications of the letters patent substantially describe 
the "improvements in devices for watering stock" as consisting in 
a watering trough having an automatic valve mechanism, a central 
chamber so placed above this valve mechanism as that, by removing 
the cover of this chamber, which has an opcn bottom, the valve may 
be easily manipulated, and the float which opérâtes the valve mech- 
anism thereby permitted to move in a higlier or lower plane, thus 
controlling the inflow of water to a lesser or greater height in the 
trough, as desired. The trough has at either end, and at such 
distance from the central chamber as may be desired, a top open- 
ing, on and around which a "drinîiing cap" is fltted. Between thèse 
caps and the central chamber a "horizontal partition," as the pat- 
ent terms it, is set into the top of the trough, and extends from 
the drinking cap to the central chamber, on each side of the cham- 
ber, so that, as the water is taken from tJie drinking cap by stock 
drinking thereat, the water from the central chamber moves 
towards the cap, and the cap is refllled; thus keeping the caps 
constantly siipplied with water, which rises above the horizontal 
partition. This partition is shown by the figures and spécifications 
to hâve its surface on a level with the top of the watering trough. 
An outer curb may be used, snrrounding the trough; and incline 
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partitions extend transversely from side of cap nearest chamber 
to the top of the chamber, so that between thèse partition in- 
clines and the central chamber, and also between the trough (ex- 
cept at the drinking caps) and the outside curb, pacMng may be 
placed, for the purpose of protecting the water in the trough from 
extrêmes of température. The fourth claim in said letters pat- 
ent is as follows: 

(4) In a device for watering stock, the combination, with a trough hav- 
ing a drinking cap fltted on its top, of valve-feed mechanlsm, aad an open- 
bottom chamber located over the latter, together with a horizontal parti- 
tion fitted in the top of the trough, between said drinking cap and chamber, 
whereby air is prevented from entering the bottom of the latter, substan- 
tially as set forth. 

Upon the hearing, counsel for complainant concisely stated the 
principle involved in this claim as being the water seal caused 
by this horizontal partition between the drinking cap and chamber, 
whereby there was openly exposed to the air only the small space 
or surface of water within the drinking cap, and thereby the air 
was prevented from reaching the water within the central chamber, 
and, as this chamber and the trough were surrounded with packing, 
the water in the chamber was kept at a température above freezing, 
so that, according to the recognized laws pertaining thereto, as the 
water at the surface of the drinking cap became chilled by contact 
with the air this chilled surface water would descend, and the water 
from the central chamber be drawn towards and into the cap; 
thus producing a current or movement in the water, and thereby 
preventing or lessening possibility of freezing. 

The answer sets forth a number of grounds of défense. But, 
on the hearing, counsel for respondent announced that they would 
rely upon but two défenses, viz. (1) want of novelty; and (2) that 
the device used by respondent — his hydrant for watering stock — 
did not infringe upon complainant's patented invention. 

As to thé défense of the want of novelty, I flnd against respond- 
ent. It would serve no useful purpose to attempt to state in dé- 
tail the grounds for this finding. A portion of the évidence sub- 
mitted as to want of novelty was received subject to complainant's 
well-grounded objections, as without basis therefor laid in the 
pleadings. And as to the évidence, for whose introduction the 
answer fumishes the required foundation, I flnd that it does not 
sustain the allégation of want of novelty. The hydrant, or "device 
for watering stock," made and used by the respondent was intro- 
duced in évidence, by two models thereof, — one furnished by com- 
plainant, and the other by respondent. I do not flnd any substan- 
tial différence between thèse models, when considered with rela- 
tion to the letters patent Thèse models show that respondent's 
hydrant has a central chamber, with open bottom, placed over a 
rude valve mechanism; that this chamber rests upon a drinking 
trough, into which the ends of the chamber (reaching from side to 
side, and completely across the trough) project perhaps a half, or 
slightly more, of the depth of the trough. This trough contains 
no "horizontal partition" set into it. Instead, this trough, from 
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chamber to drinking space, is covered over, upon its surface, as a 
side of a box would be covered. Neither bas tbis trougb "drink- 
ing caps fltted on its top." Instead, tbere is placed about tbe 
drinking space, on three of its sides (tbe fourtb side — towards 
stock, wben drinking — being open), a board or partial curb, wbose 
only purpose or ofiSce seems to be to prevent tbe packing which sur- 
rounds tbe trougb from falling or being pushed in tbe water in 
tbe drinking space. An outer curb is used witb tbe trougb, very 
similar in construction and manner of use to tbe outer cui-b witb 
complainant's bydrant, and wbicb serves bere, as tbere, to confine 
tbe packing around tbe trougb, and additionally, perbaps, to serve 
as a wind-break. 

Manifestly, respondent bas not used tbe exact counterpart of 
tbe bydrant described in tbis claim of complainant's patent. Is 
bis bydrant tbe équivalent tberefor? Since tbis fourtb claim is for 
a combination, it becomes material to inquire wbether, in any es- 
sential particulars wberein it diflers from tbe patented invention, 
respondent's bydrant contains tbe équivalent, so as to become an 
infringement. Tbis fourtb claim of tbe patent includes a combina- 
tion of tbe following particulars: (1) A trougb (2) baving a drinking 
cap fltted on its top; (3) valve-feed mechanism; (4) open-boltoin 
cbamber located over tbis mecbanism; togetber witb (5) a hori- 
zontal partition fltted on top of trougb, between drinking cap and 
chamber. Respondent's bydrant contains tbe flrst, tbird, and 
fourtb of tbese particulars. It does not contain tbe second and 
flfth. It does not bave a "drinking cap fltted on tbe top" of tbe 
trougb. As illustrated in tbe model presented in évidence, and as 
described in bis letters patent, tbe drinking cap, in tbe patented 
invention, is a curb completely surrounding tbe drinking space, 
and tigbtly fltted on top of tbe trougb, and so fltted tbereon as 
that, wben tbe bydrant is in complète working order, tbe water 
rises into, and remains witbin, tbis curb or cap, and at tbe same 
level, or beigbt above tbe bottom or under surface of tbe hori- 
zontal partition, as tbe water stands in tbe central cbamber. But 
in respondent's bydrant tbe drinking cap, if sucb it may be called, 
bas a curb only upon its three sides, leaving tbe fourtb side with- 
out curb, and tbis curb will not retain water witbin its sides. But, 
instead, whenever tbe water rises to tbe under surface of tbe cover 
of tbe trougb, instead of being conflned witbin tbe drinking cap, 
it escapes througb or over tbe uncurbed side of tbe trougb or drink- 
ing space. Again, respondent's bydrant contains no horizontal 
partition. Instead, tbis trougb is simply covered over, and on its 
surface, at tbe place where complainant inserts into tbe ti'ougb 
bis horizontal partition. That tbis cover is not tbe équivalent 
of this partition is plainly seen wben tbe action of tbe bydrant is 
examined. By tbe insertion of this partition tbe beigbt or depth 
of the trougb, where partition is inserted, is decreased to tbe ex- 
tent of the thickness of the partition, so that there is always be- 
tween the drinking cap and central chamber a body of water com- 
pletely fllling the trougb for this entire distance, wbereas it is 
practically impossible thus to flll the trougb, under the cover, in 
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respondent's hydrant; for, as soon as the trough is filled with 
water, — that is, even though the trough is set to an exact level,— 
any further water run into the trough cannot he retained, but will 
discharge through the uncurbed sides of the drinking space. And 
unlesS the trough is set at a mathematically exact level the water 
will nerer âll the trough, — can never flU the trough to the bottom 
side or surface of the cover. In practice, it is saf e to say the trough 
will never thus be fllled, and the liability and probability of the 
water beginning to discharge from the trough before the trough 
is thus fllled is very great. And thus what is the perfect water 
seal in complainant's hydrant is practically impossible in respond- 
ent's hydrant. 

But complainant contends that by the projection of the ends 
of the central chamber, in respondent's hydrant, into the trough, 
the function of complainant's invention is performed, and in sub- 
stantially the same manner as in the patented invention, and that, 
therefore, thèse projected ends serve as, and are an équivalent for, 
the horizontal partition. To this contention, défendant responds 
that thèse projected ends in his hydrant do not fit accurately to 
the sides of the trough, having from a half-inch to a quarter-inch 
space between them and the sides of the trough, whereby the air 
has free passage from the drinking places into the central chamber. 
The évidence shows that thèse spaces do exist as claimed. But 
the évidence further shows that thèse spaces are owing to the dé- 
tective material used, and were not so intended; that the lumber 
used was warped, so that, in making the hydrant, re.spondent was 
not able to draw the sides of the trough up to thèse projecting 
ends. It will not be seriously claimed that thèse unintentional 
déviations, resulting merely from the détective material or work- 
manship used, would remove this hydrant out of the Une of infringe- 
ment, if infringement would otherwise exist. Fig. 1, attached to 
letters patent, shows this horizontal partition to hâve a lug or 
projection on its lower surface, and across each end. No statement 
of this fact appears in the spécifications, nor does the same appear 
in the claim, as stated in the letters. So that thèse projecting 
chamber ends cannot be said to be an infringement in that respect. 
If now we examine the opération of the patented hydrant, we will 
flnd that thèse ends are not the équivalent of the horizontal parti- 
tion. In the patented hydrant, when in complète opération, the 
water rises in the drinking caps above this horizontal partition, to 
such a height therein as to be on a level with the water in the 
central chamber. But this level is always above the bottom of 
this horizontal partition. Thus, as heretofore stated, a perfect 
water seal is formed, from drinking caps to central chamber, and 
completely fllling the trough, and excluding the air, from cap to 
chamber. Thereby is interposed between the chilled water, at the 
exposed surface in the drinking caps, and the central chamber, 
this body of water, protected by outer packing of trough, and ex- 
tending along and to the full depth of the trough, under this hori- 
zontal partition. And thus the function of this hydrant — protect- 
ing water in central chamber by water seal — is accomplished, the 
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water seal being the body of water described. In defendant's hy- 
drant, when in complète working order, this water seal is impossi- 
ble. The entire surface of the drinking space is exposed to the 
air. Besides, from drinking space to central chamber the water 
is directly exposed to the air, at its surface, along the entire dis- 
tance and position where, in the patented invention, is situated the 
water seal. The water in the drinking space in respondent's hy- 
drant can never rise above the bottom of the cover of trough, while 
the water in drinking cap of patented invention rises above, and 
remains above, bottom of horizontal partition. The évidence shows 
that the water in the patented hydrant, as would naturally be ex- 
pected, under the circumstances, rarely f reezes, while the liability of 
the water in respondent's hydrant to freeze, even in moderately cold 
weather, is very great. Therefore, as above stated, this water 
seal is impossible, in respondent's hydrant, and no équivalent th(!re- 
in appears for the horizontal partition, which is one of the essen- 
tial éléments or particulars entering into the combination claimed 
in complainant's letters patent It follows from the f oregoing that 
respondent's hydrant does not infringe on the patented invention. 
Let decree be entered dismissing the bill, at complainant's costs. 



On Eehearing. 

(June 18, 1894.) 

WOOLSON, District Judge. The court herein having found for 
défendant, plaintilï applied for a reheariug, and the case has been 
reargued by counsel for plaintiff and for défendant. In the light 
of this reargument, I must modify so much of the opinion rendered 
on former hearing as treats of the drinking cap of the patented in- 
vention. In the former opinion, filed herein, this cap is considered 
as being so connected with or fastened to the body of the trough 
as to be water-tight, so that the water would rise in this cap to a 
lèvel higher than the top of the horizontal partition. Plaintiff has 
exhibited, in working opération, a model of his patented "stock 
hydrant" or drinking trough. This demonstrates the incorrectness 
of the former décision on this point. The phrase used in the let- 
ters patent is unfortunate, so far as expressing the use of this 
cap is concerned. In fact, what is called in the letters patent a 
"drinking cap" is not a cap at ail. The sides which form what is 
miscalled a cap are used solely to prevent the material which is 
used as packing about the trough from falling into the water in 
the trough. So tliat the letters patent should hâve spoken of thèse 
places as drinking spaces or places, rather than drinking caps. 
Without an inspection of the patented invention in opération, a per- 
son reading the letters patent, and applying the spécifications and 
daims to the illustrations therein given, would naturally, if not 
necessarily, regard thèse caps as intended to contain water. 

The point yet remains, as decided in the former décision, as to the 
horizontal partition, which, in the letters patent, constitutes an 
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essential feature of the combinatioii and claim therein described. 
Plaintiff insists that thia horizontal partition ûnds ita mechanical 
équivalent in the side walls of the central chamber of defendant's 
drinking trough, and that, therefore, défendant haa infringed on 
the letters patent held by plaintiff. After carefully considering 
the arguments preaented by counsel, and the ,cases cited by him, I 
am not able to regard this claim aa austained by the évidence. 
The case of Stirrat v. Manufacturing Co., 10 C. C. A. 216, 61 Fed. 980, 
decided by the United States circuit court of appeala for the Eighth 
circuit at ita May, 1894, term, while not on ail foura with the case 
at bar, présents some points of uaeful analogy. In that case the 
water-heating device consisted of the combination of a hollow, long, 
center plate of stove, etc., with a supply pipe, etc. The device 
claimed aa infringing consiated of the combination of a solid, long, 
center plate of stove, etc., fastened to a water box, etc., with a sup- 
ply pipe, etc. After considering the state of the art at time of 
issue of the letters patent, and diatinguishlng between a pioneer in- 
vention in a certain Une, and one which merely improves on devices 
or mechanisma which hâve beau in use (a reasoning which might be 
largely and well applied in case at bar), Judge Sanbom, voicing the 
opinion of the court, says : 

The claim for a spécifie combination or device in a patent Is a renunciation 
of every claim to any other combinations or devices for performlng the same 
functlons that are apparent from the face of the patent, and are not color- 
able évasions of the combination or device claimed. The statute requires the 
invention to "particularly point out and distinetly daim the part, improvement 
or combination which he claims as his dlscovery." Rev. St. § 4887. When. 
under this statute, the inventer has done this, he has thereby disclaimed, 
and dedlcated to the public, ail other improvements and combinations ap- 
parent from his spécifications and claims, that are not évasions of the device 
and combination he claims as his own. The claims of his patent limit his 
exclusive privilèges, and his spécifications may be referred to to explain and to 
restrict, but never to expand, them. 

And the opinion thereupon proceeds with its clear and forcible 
reasoning, as applied to the évidence introduced in the case, and the 
status of the patent with regard to the state of the art at date of 
its issuance, and closes with the déclaration that: 

When [the patentée] made his invention, there was no patentable novelt.y 
in a combination of a water box bolted to the long center with the supply and 
eductlon pipes used by appellee; and this fact, and the spécifie limitation 
he imposed upon himself in his claims, hâve forced us to the conclusion that 
his patent was propei-ly restricted by the court below to the spécial feature 
of construction he described and claimed, viz. the hollow, long, center through 
which the water was caused to pass, in combination with the Connecting 
pipes. 

The reasoning of the case cited is specially applicable to the case 
at bar, especially to the horizontal partition, which "spécifie limita- 
tions the patentée had imposed upon himself in his claims." Be- 
cause of the press of other matters requiring présent attention, 
I am unable to présent at length the reasons impelling me to this 
conclusion, but must content myself with the référence to the case 
just cited, and with adhering to the former décision reached, and 
that decree be herein entered dismissing the bill. To ail of which, 
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at the time, plaintiff duly excepted. And plaintiff is giyen 60 daya 
irom this date in wMch to hâve signed and filed bill of exceptions, 
and sucLi certiflcate of évidence as plaintiff may be advised. 



DASïIIELL V. GROSVENOR et al. 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.) 

No. 110. 

1. Patents pok Inventions — Right op Government to Use Patented De- 
vice. 

Tlie consent of the owner of a patented devlce la not positiveiy necessary 
in order to enable tlie United States to use tlie invention described In tlie 
letters patent, partlcularly in cases where it relates to tlie mode of con- 
struction of Implements of warfare requlred by the government. 

3. Same— Suit to Restrain Inprtnsement. 

The patentée of an Improvement in breech-loading cannon brought suit 
against an officer of the United States navy, connected with the bureau 
of ordnance and havlng charge of the manufacture of cannon at a navy 
yard, for an alleged infringement of bis patent, praying, not only for an 
accounting and damages, but for an injunction restraining défendant and 
ail persons actlng under his authority from making the cannon alleged 
to infrlnge coniplainant's patent. Beld, that the suit was, in substance, 
one to prevent the making of breech-loading cannon of a certain character 
at the navy yard, and that public pollcy and the rights of the government 
would not permit such a suit to be malntained. G2 Fed. 584, reversed. 

3. Eqttity— Bill Charging Feaud— Decbee on Otheiî Guounds. 

A court of equity will not grant a decree on another ground, where the 
bill charges actual fraud as the ground for relief, and the fraud Is not 
proven. 62 Fed. 584, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

The court stated the case as follows: 

This is an appeal from a decree rendered in the circuit court of the United 
States for the district of Maryland in the chancery cause of James B. M. 
Grosvenor and others against Robert B. Dashiell, by which it was adjudged 
that letters patent No. 425,584, granted to Samuel Seabury, dated April 15, 
1890, for improvement in breech-loading cannon, are valid, and that the same 
hâve been infringed by Robert B. Dashiell; also, that sald Seabury and his 
assigns recover from sald défendant certain profits and damages, and that 
a perpétuai injunction be Issued. 62 Fed. 584. 

It is clalmed in the bill, which was filed on the 25th July, 1892, that Seabury 
was the Inventor and patentée, aud that be assigned certain interests in the 
letters patent to his co-complalnants, who with hlm then owned the entlre 
rlght and title to the invention; that the défendant, well knowlng the prem- 
ises, bas wrongfully, unlawfuUy, and injuriousiy, with Intent to dérive profits 
therefrom, and to deprive complainants of the royalties to which they were 
entltled, conspired, combined, and confederated with William M. Folger and 
other persons, and infringed upon the rights of the owners of sald patent, by 
making and using, and causlng and authorizing others to make and use, a 
large number of breech-loading cannon. embodying the inventions described 
and clalmed in and secured by said letters patent, wlthout any authority from 
said owners so to do, whereby défendant bas realized laxge profits, to the loss 
and Injury of the patentée and his assignées; that at the time of the infringe- 
ment charged the défendant was an officer of the United States navy, holding 
the rank of ensign, and was connected with the bureau of ordnance of the 
navy department, of which Commodore William M. Folger was then and still 
is Sn charge, havlng control and supervision of the manufacture thereat, un- 



DASHIELL V. GEOSVËNOK. 335 

der the direction of said bureau, of cannon for the use of the navy of the 
United States, partlcularly at the United States navy yard at Washington, in 
the District of Columbia; that, shortly after said letters patent were issued 
to Seabury, he exhibited a model of the invention, together with drawings 
relating to the same, to said Commodore Folger, at his ofiSce in the navy de- 
partment at Washington, his purpose being to procure a trial of the device 
mentioned, and, in case it proved successful, its adoption by the navy depart- 
ment, and that the said Folger requested him to furnlsh his said bureau with 
worliing drawings by which the department would be able to oonstruct a 
bieech-loading cannon embodying such invention, which Seabury proceeded to 
do, and delivered the same to Folger; that afterwards the défendant, making 
use of the information and drawings so provided, which it is chargea were 
given him by Folger for that express purpose, undertoolî to construct and 
devise a design substantially the same as that so invented by Seabury, chang- 
ing the form of certain parts so as to évade the charge of infringement; that 
défendant, in pursuance of this purpose, did contrive a design, and malie 
drawings of the same, which he furnished to Folger, who thereupon, wlth the 
. consent, co-operation, and aid of défendant, proceeded to construct and malse 
trial of a breech-loading cannon in conformity with the design of défendant, 
embodying substantially the Seabury invention, with immaterial changes in 
the détail thereof, purposely designed to évade the charge of infringement, 
and intended to defraud Seabury and his assigns of their rights under the 
said letters patent; that, a test of the same proving successful by reason of 
the great merit of the Seabury invention embodied therein, a large number 
of breech-loading cannon were constructed at said Washington navy yard, ac- 
cording to such design, under the procurement of défendant, and with his 
consent, as the pretended inventor of the design, as well as in pursuance of 
the conspiracy, comblnation, and confederacy of said Folger with the défend- 
ant; that a large number of such cannon are now in process of construction 
at said navy yard, under such consent and authority, and in pursuance of 
such conspiracy and confederacy; that such infringement was conducted by 
défendant and Folger in a secret manner, and was Intentionally Icept from 
the knowledge of complainants until it reached such dimensions that conceal- 
ment was no longer possible; that such acts worlied a great fraud on Seabury 
and his assigns, as they were intended to do; and that défendant will con- 
tinue to make and use, and cause others to make and use, breech-loading 
cannon under the invention secured by said letters patent, and thereby cause 
irréparable in jury to plaintiffs, unless restrained by writ of injunction. 

The prayer of the bill is that défendant may be compelled to account for and 
pay to plaintiffs the income and prolits so unlawfuUy obtalned, together with 
damages and costs, and that he be perpetually enjoined and restrained, as 
also his clerks, servants, employés, agents, attorneys, and ail persons acting 
under his authority, from making and using, or causing to be made and used, 
breech-loading cannon embodying the Seabury invention, and for such fur- 
ther relief as may in the premises be just and proper. 

The défendant answered, denyhig ail the charges of fraud, and partlcularly 
the allégations as to the conspiracy and confédération with the chief of the 
bureau of ordnance of the navy department. He also denied that Seabury was 
the true, original, and flrst inventor of the Improvement set forth in his let- 
ters patent. The answer admits that the défendant Is a naval officer, con- 
nected wlth the bureau of ordnance, and that Commodore Folger is the chief 
of said bureau; that the défendant has been under the orders of such chief 
while he was engaged in the manufacture of the cannon alluded to in the biU; 
that in December, 1889, the défendant told Folger that he was designing a 
rapid-flre gun, and that he completed his plans and drawings for a model of 
the same In April, 1890; that in September, 1890, he was placed In charge of 
the "proving grounds," at Indian Head, In Marylaud, where he has since been, 
but that he has had nothing to do wlth the manufacture or sale of the cannon 
alluded to, except to test them as to structural weakness, facility of opération, 
rapidity and précision of fire, and their efflciency and safety; that in August, 
1890, he exhibited a model of his invention to Commodore Folger, who asked 
him to prépare working drawings for a four-lnch rapid-flre gun, which he did, 
sendlng them to the bureau in September, 1890; that breech-loading cannon 
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have been constructed at the nayy yard at Washington, embodying an inven- 
tion patented to him on the 9th day of February, 1892, but that they were man- 
ufactured under the orders, supervision, and authority of Commodore Folger 
and the offlcers of sald navy yard. Other matters are set forth in the answer, 
but wlll not be referred to, as, from our view of the case, they are immaterial. 

A great number of wltnesses were examined relative to the patents in con- 
troversy, to the state of the art to which they belong, and to the manufactur- 
ing of breech-loading cannon at the Washington navy yard, the contract re- 
latlng to the use of defendant's Invention, and the royalty to be paid him 
by the navy department for the right to use the same. 

The case came on to be heard, and on the 19th day of July, 1894, a decree 
was entered in the court below (62 Fed. 584) adjudging the Seabury patent 
to be valid in law; that the défendant had infrlnged upon the same; that 
complainants recover of him the profits made by him on account of such in- 
frlngement; that an account be stated, showlng the number of breech-loading 
cannon made and caused by défendant to be made, embodying the invention 
described in the Seabury patent, and the gains and profits défendant had re- 
ceived from his infringement of the same, together v?ith the damages com- 
plainants have sustained thereby; and that a perpétuai injunction be issued 
agalnst the défendant, restraining him, his agents, clerks, servants, and ail 
persons claiming or holding under him, from making, using, or selling, or in 
any manner disposing of, or authorizing others to make, use, and sell. breech- 
loading cannon embracing the invention or improvements described in the 
Seabury patent From thls decree an appeal was prayed for and allowed, 
the pétition for the appeal and the assignments of error being flled and prose- 
cuted by counsel acting under an order of appointment and instructions from 
the attorney gênerai of the United States, as well as by counsel for défend- 
ant below. 

S. P. Phillips (of Phillips & McKenney), Spécial Asst. U. S. Atty., 
William H. Stayton, and F. D. McKenney, for appellant. 
William A. Jenner and William G. Wilson, for appellees. 

Before GOFF and SEVIONTON, Circuit Judges, and BJBAWLEY, 
District Judge. 

GOFF, Circuit Judge (after stating the facts as ahove). vVe 
think that the pleadings and proofs of this cause clearly demon- 
strate that this is, in substance, if not in form, a proceeding, the 
object of which is to prevent the making of breech-loading cannon 
of a certain character, and by a particular device, at the navy yard 
of the United States in the city of Washington, District of Columbia, 
by those oJïicially in charge thereof, representing the government 
of the United States; and, also, it is clearly shown that the in- 
junction granted by the court below will in effect prohibit the 
offlcers so in charge of said navy yard from manufactuiing such 
cannon for use on the vessels of war of the United States, as pro- 
vided for under the provisions of existing législation, the reason 
for such prohibition being that, in so making breech-loading cannon, 
said ofûcers are infringing on the rights granted to Samuel Seabury 
by letters patent No. 425,584, dated April 15, 1890. 

Should a suit instituted under such circumstances and with such 
intention be sustained? Do not public policy and the rights of the 
government in its sovereign capacity require that parties feeling 
themselves aggrieved on account of matters relating to such trans- 
actions as we have alluded to — to such circumstances as are set 
forth by the évidence taken and flled in this case — should be com- 
pelled to seek relief and compensation, if so entitled, by proceeding 
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in another manner, and before anotlier tribunal, and that the courts 
should not use their writs of injunction so as to retard and em- 
barrass the govemment in the prosecution of work, tbe product of 
which is abso'lutely essential to the public welfare and the national 
défense? We think that the consent of the owner of a patented de- 
Tice, while it is désirable, and should be obtaaned, if it conveniently 
and reasonably can, is not positively necessary in order to enable 
the United States to use the invention described in the letters pat- 
ent, particularly 11 cases where it relates to the mode of construc- 
tion of implemenis of warfare required by the govemment, and 
indispensable to the armament of its vessels of war. Huch right 
to take and use the property of the citizen for govemment purposes 
is indisputable, — an inborn élément of sovereign power essential 
to the independence and perpetuity of the nation. 

The constitution of the United States provides that congress shall 
hâve the power to raise and support armies, and to provide and 
maintain a navy. By virtue thereof the congress has appropriated 
and caused to be expended large sums of money for such purposes, 
and for the manufacture of arms, the construction of ships of vyar, 
and the establishment of navy yards, including the one at Washing- 
ton vi^here the breech-loading cannon mentioned in complainants' 
bill hâve been and are now being manufactured. Under récent acts 
of congress, millions of dollars hâve been expended, through the 
navy department, in the purchase and manufacture of the armor 
plate and armament required for the ships of v^ar lately constructed 
and now in process of building, and in the procurement and installa- 
tion of the improved machinery for use in the breech-mechanism 
shop at said Washington navy yard for the purpose of constructing 
cannon of the character referred to in the bill. It is évident from 
the législation by congress on this subject, and the action of the 
officiais of the govemment thereunder, that it was and is the Inten- 
tion of the United States to cause to be manufactured, for national 
purposes, breech-loading cannon of the most approved and scientific 
design, utilizing such plans and inventions as would best secure the 
resuit desired, and making, in those cases where the right to use a 
patented device had not been secured, just compensation to the 
owner thereof, in the manner usual under such circumstances. After 
careful investigation, involving the examination of many designs, 
drawings, and innovations, with the aid of models and expérimenta, 
the chief of the bureau of ordnance formulated his plans, selected 
and adopted the devices and inventions he deemed best, and com- 
menoed the making of the breech-loading cannon, as he was author- 
ized and directed by the congress to do, employing in connection 
with such work the défendant in this case. If the invention 
claimed by complainants is being used and infringed by those so 
representing the United States, then the owners of the same can 
recover just compensation for such use and infringement from the 
govemment by suit in the court of claims, or by means of an ap- 
propriation for that purpose made by congress, on application made 
to that body. 

v.66F.no.3— 22 
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The fifth amendmeut to the constitution of the United States 
contains the provision that private property shall net be taken for 
public use without just compensation, and this we must consider as 
an implied assertion that on maldng such compensation it may be 
so taken. It will be noted that ttiis is not a restriction of the 
power to take private property for public use, but that it is a re- 
quirement that when such property is so taken just compensation 
shall be made therefor to the owner. That incident of sovereignty 
— the right to take — belonging to every independent government is 
not disturbed, nor is the mauner in which such right is to be exer- 
cised, or the mode by which the proper compensation is to be ascer- 
tained and paid, set forth. And because congress has provided by 
statutes a procédure for the condemnation of private property re- 
quired for public purposes in certain instances, and not in others, 
we are not therefore to infer that the power to take does not exist 
as to the other matters; nor should we construe such législation as 
a limitation of that power relative to other cases of like character 
not embraced in such enactments. In other words, the nonuser 
of a power is not to be used to disprove its existence. 

The title the individual citizen has to his property is good asagainst 
ail other citizens, but it must yield to the necessity of the govern- 
ment, and submit to the social requirements and rights of the gên- 
erai public; and this right of the government to protect itself and 
défend its own is not to be controUed by any other power, nor is 
it to dépend on the consent of any person, company, or corporation. 
The only restriction, as we hâve already remarked, is the constitu- 
tional requirement that just compensation shall be made to the 
owner for property so taken. The proper mode of proceeding in 
order to secure compensation for private property talœn for public 
use without the consent of the owner, and in the absence of légal 
action for condemnation, has received judicial considération, the 
suprême court of the United States having at différent times plainly 
indicated the same, particulariy in cases where the government has 
used an invention without the permission of the owner of the letters 
patent protecting the same. Kohi v. U. S., 91 U. S. 367, 374; James 
v. Campbell, 104 U. S. 356; U. S. v. Great Falls Manufg Oo., 112 
U. S. 645, 656, 5 Sup. Ct. 306; Hollister v. Benedict & B. Manufg 
€o., 113 U. S. 59, 5 Sup. Ct. 717; U. S. v. Palmer, 128 U. S. 262, 9 Sup. 
et 104; also, the following cases in the court of daims: Schil- 
linger's Case, 24 Ct. Cl. 278, 298; Gill's Case, 25 Ct. Cl. 415; Berdan's 
<Jase, 26 Ci. Cl, 48. 

We do not think that contending patentées, striving between 
themselves and those interested witii them as to the validity of 
their respective letters patent, should be permitted to close the 
arsenals, ordnance shops, and navy yards of the United States by 
injunctions issuing ont of their litigation, thereby frustratlng the 
designs of the government, rendering inoperative tire législation of 
congress germane thereto, and causing great loss of the public funds 
appropriated by congress in exécution of the same. It is true that 
the United States is not made a party to this action, but it is also 



DASHIELL V. GBOSVEMOB. 33& 

true that it is disclosed by the pleadings and évidence that the can- 
non, the further making of "which it is the object of this suit to 
enjoia, are now being manufactured at the navy yard of the United 
States at Washington, by the employés of that establishment, nnder 
the direction of the chief of ordnanoe of the navy department; and 
it is apparent that such an observance of the injunction granted 
by the court below as should bè shown by those to whom it is di- 
rected, and as mnst necessarily be required by the courts while it is 
of force and effect, will close said navy yard, so far at least as the 
manufacture of breech-loading cannon is concerned, and thereby 
prevent the enforcement of certain laws of the United States, the 
consummation of which is of national importance. 

Independent of the questions we hâve been considering, there is 
another reason why, on the case as made in the record before us, 
the plaintiffs below are not entitled to a decree in their favor. 
Their bill of complaint, as dfawn, rests upon the allégations of 
fraud contained therein, and it must stand or fall as the testimony 
establishes or fails toi sustain such charges. The positive assertion 
of fraud permeates the entire bill, — it is the warp and woof of its 
structure, — depending on the combination, conspiracy, and conféd- 
ération of the défendant and William M. Polger, as chief of the 
bureau of ordnance, to use the invention of Seabury, and deprive 
the patentée and his assignées of the benefits and royalties claimed 
to be secured to them by the letters patent referred to. A court of 
equity will not grant a decree on another ground, where the bill 
charges actual fraud as the ground of relief, and the fraud i& not 
proven. We flnd that there is an utter failure to sustain the allé- 
gations of fraudulent conspiracy and confédération charged in the 
bill. It is shown that Commodore Folger, in his endeavor to secure 
the most useful and scientiflc -plans and devices by which to con- 
struct the breech-loading cannon directed by the congress to be 
made, the manufacture of which was committed to him, did advise 
with the plaintiff Seabury, and did request of him his plans and 
drawings, and, also, that lie did the same with the défendant, as 
well as with others; and, also, it is shown that Folger believed that 
the plans of the défendant were best adapted to the object desired 
to be secured by the govemment, and that he agreed to pay a cer- 
tain sum for the use of the same, under the impression that the 
défendant was the inventer and patentée of the design so selected. 
But there was no intention to deprive the true owner of his right 
to demand and recover just compensation for the said taking and 
using, and it would not hâve availed had such intent existed, for 
the légal owner could hâve recover ed, even though another had by 
mistake or fraud been paid. 

The charges of fraud hâve been made either under an entire mis- 
conception of the facts or with a recklessness that, at least, is not 
commendable, and should not be encouraged by an endeavor on the 
part of this court to relieve the complainants of the embarrassment 
caused thereby by holding that they are entitled to a decree 
founded on some gênerai ground of equity jurisdiction, not spe- 
cially pleaded, but supposed to be included m the prajer for gen- 
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eral relief. While equity will always relieve those who suffer from 
acts of fraud, it has also always required that those who seek its 
jurisdiction on that account shall, after having carefuUy scruti- 
nized the cause of complaint, most clearly f ormulate the allégations 
of the same, and then that they shall fully prove that which they 
hâve so alleged. We do not deem jt essential to discuss this mat- 
ter, elementary as it is in character, but we refer to the following 
cases, in which the subject Is fully considered: Montesquieu t. 
Sandys, 18 Ves. 302; Price v. Berrington, 7 Eng. Law & Eq. 260, 
in which case Lord Truro says: 

"When the bill sets up a case of aetual fraud, and makes that the ground 
of the prayer for relief, the plaintifC is not entitled to a decree by establlshing 
some one or more of the facts, quite independent of fraud, but which might 
of themselves create a case under a totally distinct head of equity from that 
which would be applicable to the case of fraud originally stated." 

Wilde V. Gibson, 1 H. L. Cas. 620; 'Glasscott v. Lang, 2 Phil. Ch. 
310; Ourson v. Belworthy, 22 Eng. Law & Eq. 1; Tillinghast v. 
Champlin, 4 R. L 173, in which case the court uses the following 
language: 

"In almost ail thèse cases It will be found that the objection to relief was 
not that the bill did not contain allégations sufHcient to afford a basis for the 
Inferlor or secondary relief upon which the plaintiff wished to fall back, but 
that, having mingled with those allégations imputations of personal corrup- 
tion or aetual fraud, he had pointed his bill only to relief upon this higher 
ground, and must therefore succeed upon that ground, or not at ail." 

Fisher v. Boody, 1 Ourt. 206, Fed. Cas. No. 4,814; Eyre v. Potter, 
15 How. 42, in which the suprême court of the United States cite 
with approval the case of Price v. Berrington, supra. 

The decree complained of will be reversed, and the case will be 
remanded, with instructions to dismiss the bill. 



THE BTHEIi. 

MOORE V. KIMBALL. 

(Circuit Court of Appeals, Fifth Circuit. February 5, 1895.) 

No. 242. 

1. ABMIBALTY — JOINDER OF PrOCBEDIKGS IN RbM AND IN PeRSONAM — LlBBL 
FOR WAGES. 

Proceedlngs in rem and in personam cannot be joined in the same libel, 
except as provided in the admiralty rules; and as rule 13, régula tlng such 
Joinder In suits for mariners' wages, does not authorize a joindcr of a vessel 
and her owner, a libel which attempts it should be dismissed. 
3. Same— JuKisDiCTioN in Pbrsonam. 

Where a libel, though joining both the res and us owiior, coiitains no 
prayer for monition and personal judgment, and tbere is in fact no service 
of monition or attachment of property to bring the owner in, iiis mero 
appearance by attorney to answer the libel in rem, and défend the res, 
gives the court no jurisdiction to enter a personal judgment against him. 
8. Same — Costs. 

An appellant, in fault for delays la proceedings before the circuit court 
on appeal, held chargeable with the costs lu the circuit court of appeals. 
though successful in obtaining a reversai. 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 
Libel for mariner's wages. 

Gregory L. Smitli and H. F. Smith, for appellant. 
John 0. Scott, for appellee. 

Before McCORMICK, Circuit Judge, and BRUCE and TOULMIN, 
District Judges 

TOUMON, District Judge. This suit was commenced by a libel 
in rem filed on November 19, 1883, against the steam tug Ethel, by 
Samuel R. Kimball, the appellee's intestate, to recover wages aUeged 
to be due him for services as mariner on said tug. On Novem- 
ber 21, 1883, Charles H. Elwell, the agent of Rittenhouse Moore, 
the appellant, intervened for the interest of said Moore, as the 
ovrner of the tug, and made the claim affldavit usual in such cases. 
On June 10, 1884, a writ of seizure was placed in the hands of 
the marshal, who, on June 16, 1884, executed the same by levying 
on the tug and taking her into possession. A few days thereafter 
she was released to Moore's agents upon their giving the required 
release bond. On November 29, 1884, an amended libel in rem 
against the tug, and in personam against said Rittenhouse Moore, 
as the owner of the tug, was filed, to stand for and in place of the 
original libel. The amended libel contained no prayer for a Per- 
sonal judgment, nor for process in personam, against Moore. No 
process was ever served on him, and no process of any kind was 
had in the cause except by seizure of the tug under the writ issued 
on June 10, 1884. That writ recites that a libel both in rem and 
in personam had been filed on the 29th day of December, 1883. 
It appears from the record tliat the amended libel — the libel in 
rem and in personam — was filed on November 29, 1884, but it also 
appears from the record to be a substituted paper for one lost; 
and it may be that the date of the filing, shown by the record, is an 
error, and that it is in fact the date of the substitution. However 
this may be, the record shows no prayer for process in personam, 
and no service of monition or process of any kind on Moore. But 
he appeared by his attorney to défend against the libel in rem, 
and filed exceptions and an answer thereto. On July 13, 1885, the 
cause coming on to be heard, the district court denied ail relief 
in rem against the tug, but gave judgment in personam against 
Moore for the sum sued for, to which Moore excepted, and there- 
upon moved the court to arrest the judgment. The court over- 
ruled the motion, and Moore apx)ealed the cause to the circuit 
court. After varions delays in filing the transcript and in bring- 
ing the cause to a hearing, on June 28, 1893, the judgment of the 
district court was pro forma affirmed by the circuit court, and a 
decree in personam rendered against Moore and his surety on the 
appeal bond. At the same time the court ordered that an appeal 
be allowed from that decree to this court. The errors assigned 
by the appellant are that the circuit court erred in not dismissing 
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the libelj and in rendering a personal decree against him and the 
sureties on Ms appeal bond. 

Admiralty Bule 13 provides that "in ail suits for mariners' wages 
the libelant may proceed against the ship, freight, and master, or 
against the ship and freight, or against the owner or nlaster alone 
in personam." The amendment to the original libel, by introdu- 
cing the owner of the tug as a party défendant, was in violation of 
this rule; and it is well settled that proceedings in rem and in 
personam ciànnot be joined in the same libel, exeept in the cases 
specifled in the admiralty rules. The Monte A., 12 Fed. 331; The 
Alida, Id. 343; The Corsair, 145 U. S. 335, 12 Sup. Ct. 949. This 
case being one where, under the admiralty niles, both remédies 
could not be joined, the libel should hâve been dismissed. 

The court also erred in rendering a personal decree against Moore. 
There is in the libel no prayer for a monition and personal judg- 
ment against him. There was no service of a monition on him, no 
attachment made of his property for the purpose of bringing him 
into court, and no voluntary appearance to answer to the proceed- 
ings in personam. The fact that he appeared by his attorney to 
answer to the libel in rem, and to défend the res seized, did not 
give the court jurisdiction to render a personal jndgment against 
him. The Monte A., supra. As the cause must be reversed and 
dismissed for the reasons mentioned, it is unnecessary for us to 
consider the question whether, under the facts of the case, a judg- 
ment should hâve been rendered against the appellant There were 
some irregularities in the proceedings of the case in the district 
court, and varions delays in bringing the cause to a hearins on 
appeal in the circuit court, for which the appellant is not without 
fault. We think he should, at least, be taxed with the costs of 
the appeal to this court. The decree of the court below is reversed, 
and the libel dismissed, at the appellee's costs, exeept the costs of 
this appeal, with which the appellant is taxed. Reversed and dis- 
missed. 



FRANKLIN SUGAR-REFINING CO. v. FUNCH et al. 

(District Court, E. D. Pennsylvania. Marcli 15, 1895.) 

No. 130. 

1. Admihalty Pbactice— Securitt on Cboss Libel — Rulb 53. 

A demaBd for security on a cross libel, under admiralty rule 53, un- 
der pain of staylng proceedings on tlie original libel, should not be grant- 
ed when made several months after filing the cross libel, and after the 
original llbelants bave taken their testimony. 

2. Same. 

Quaere, whether rule 53 applles to a case in which the original libel was 
In personam, and In which, consequently, no security Is required of the 
original respondent 

This was an application under the cross libel of the Franklin 
Sugar-Refining Company against Funch, Edye & Co. for an order 
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requiring respondents to give security for damages, according to 
admiralty rule 53, which reads as follows: 

"Whenever a cross libel Is flled upon any counterclaim, arising out of the same 
cause of action for which tlie original libel was filed, the respondents in the 
cross libel shall give security in tbe usual amount and form, to respond in 
damages, as claimed in said cross libel, unless the court, on cause shown, 
shall otherwise direct; and ail proceedings upon the original libel shall be 
stayed until such security shall bfi given." 

Horace L. Cheyney and John P. Lewis, for libelant. 
Edward F. Pugh and Henry Flanders, for respondents. 

BUTLEE, District Judge. The original libel, (of Funch, Edye 
& Co. V, "The Franklin Sugar-Refining Co.,") was filed December 
7, 1894, and the answer thereto and cross libel were filed December 
26, 1894, whereupon Funch, Edye & Co. proceeded to take their 
testimony and hâve now completed their proofs. 

On the 12th day of March, 1895, "the Franklin Sugar-Refining 
Company'- applied for an order under rule 53 in admiralty, requir- 
ing Funch, Edye & Co., to give security for such damages as may 
be recovered against them on cross libel, and for a stay of pro- 
ceedings on the original libel till security be entered. 

I do not think this order should be allowed. It seems to medoubt- 
ful whether rule 53 contemplâtes a case where the original libel 
is in personam and where, consequently, no security is required 
of the respondent in the original cause ; its terms do not seem 
applicable to such a case. It calls for "security in the usual amount 
and form," etc. 

Where the original libel is in personam there is no such "usual 
amount and form of security" to which security from the respond- 
ent in the cross libel may be made to conform, as the rule seems 
to call for. 

The rule has not been understood, in this district, to apply to 
such cases, and has never been so applied; nevertheless as it is 
not necessary to décide this question at présent, I will not décide it. 

Granting the rule to be applicable, I do not think the demand foi' 
security and stay of proceedings should be allowed under the cir- 
cumstances shown. It was not asked for promptly, as it might and 
should hâve been, nor until the original libelants had taken their 
testimony and incurred the expenses of doing so. To stay pro- 
ceedings after this lapse of time and under thèse circumstances 
would seem to be unjust. Of course the cross libelant may hâve 
a citation as prayed for; the effect of taking it will be a matter for 
future considération. 
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SMITH V. LEE. 

(Circuit Court of Appeals, First Circuit. January 18, 1895.) 

No. 103. 

1. Bill of Ladikg — Intbkpbbtation as to Place op Delivbry. 

A bill of lading wliereby the stiip contracts to dellver a cargo of coal at 
a designated port to the consignée, "or his Asslgus,' is not to be construed 
as an express undertaliing to deliver at the particular coal wharf owned 
by the consignée, and where he carries on his coal business. 

3. Same — DcTiES DP Mastek and Cohsisnee— Towage. 

A cargo of coal was shipped from Phlladelphla to a consignée owning a 
coal wharf above bridge 8, Cambridgeport, Mass. By the bill of lading 
he was to pay frelght at the rate of 75 cents per ton, "and 3 cents per ton 
per bridge for 7 bridges, and towing up and down from 7 bridges." Held, 
that this did not require the consignée to taise charge of the vessel and 
tow her up from bridge 7, but merely bound him to pay expenses of such 
towage, leaving the same to be done under control and direction of the 
master, both as to tlme and manner of towing; and that any delay result- 
ing from the tug's fault, and not from the dangerous or inaccessible situa- 
tion of the wharf, was imputable to the master, and not to the consignée. 

8. Samé—Dbmukkage— Notice dp Arbival. 

The provision in a bill of lading that 24 hours after arrivai in port, and 
notice thereof to the consignée, there shall be allowed a flxed rate of un- 
loading per day, and that the consignée shall pay demurrage for any excess 
of time required, casts upon the consignée any loss of time resulting from 
delay in polnting ont the place of discharge, but Imposes on the master 
the duty of bringing his vessel to the berth indicated, and for any delay 
In so doing, not arising from the unsuitableness of the berth or Its ap- 
proaches, or fault of the consignée, the master is responsible, and must 
bear the loss. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

This was a libel in personam by Lewis S. Lee, master of the 
schooner Ada Bailey, against George M. Smith to recover demur- 
rage. The district court rendered a decree for libelant, and re- 
spondent appealed. 

Charles T. Russell, Jr., William E. Bussell, and Arthur H. Eussell, 
for appellant. 
Eugène P. Carver and Edward E. Blodgett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WEBB, District Judge. This is a libel for demurrage for 

days of the schooner Ada Bailey, under the following bill of lading: 

Shipped by the Philadelphia & Reading Coal and Iron Company, in good 

order, on board the schooner called "Ada Bailey," of , for account of 

Percy Heilner & Son, whereof the undersigned is master for the présent voy- 
age, and now lying at the. port of Philadelphia, and bound for Cambridgeport, 
Mass., eight hundred & twenty-eight tons, of 2240 Ibs., Schuylkill coal (as per 
margin), which I promise to deliver at the aforesaid port of Cambridgeport in 
like good order (the dangers of the sea only excepted), unto G. M. Smith, or 
his assigna, he or they paying frelght for the same at the rate of seventy-five 
cents per ton, & diseharge, & 3c per ton per bridge for 7 bridges, & towing up 
& down from 7 bridge. And 24 hours after the arrivai at the above-uamed 
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port, and notice thereof to the consignée named, there shall be allowed for 
recelvlng sald cargo at the rate of one day (Sundays and légal holldays ex- 
cepted) for every one hundred and fifty tons thereof; after whieh, the cargo, 
consignée, and assignée shall pay demurrage at the rate of six cents per ton 
a day (Sundays and légal holldays not excepted), upon the full amount of 
cargo, as per thls bill of lading, for each and every day's détention, and pro 
rata for parts and portions of a day beyond the days above specifled, untll the 
cargo Is fully dlscharged; whlch freight and demurrage shall constitute a lien 
upon sald cargo. * • * In ■wltness whereof, etc. 
Dated at Phlladelphia, this 19th day of July, 1892. 

Smith, the consignée named in this document, was a large dealer 
in coal, and carried on his business at his wharf, above bridge 8, in 
Cambridgeport. Between the river channel and that wharf a chan- 
nel nearly a half mile long had been dredged, and access to the 
wharf for vessels could be only through that channel. When the 
Ada Bailey had passed through seven bridges, and anchored in 
the port of Cambridgeport, her master gave notice of his arrivai, 
and was without delay directed by the consignée, Smith, to pro- 
ceed to his wharf above referred to for discharge of cargo. The 
master of the schooner not knowing where to secure the services 
of a tugboat to tow the schooner and cargo through bridge 8, and 
to the wharf pointed out for the discharge of the cargo, the con- 
signée offered, "if it would be any accommodation, to step into the 
office of the Commercial Towboat Company and ask them to send 
a tug up to get him in." He said it would. Thereupon the con- 
signée went to the towboat company's ofSce, and they sent a boat 
the same day. This was on the Monday following the report of 
arrivai on Wednesday. In the meantime the évidence does not 
show that anything had been done to get to the wharf, and of 
this omission we hâve no explanation. When the towboat rea«hed 
the schooner, and took hold of her, bridge 8 was passed without 
trouble ; but in attempting to reach the place of discharge, through 
the dredged channel, the schooner got aground, and was not able 
to reach the wharf. The tug pulled the schcoûer off, and towed 
her back to the place between bridges 7 and 8, where she had flrst 
anchored, and there left her, and did not return. 

The appellants confond that, in viewof the fa et that the consignée, 
Smith, owned and carried on his business on a coal wharf in the 
designated port of delivery, the contract must be construed to be 
the same as if it had contained an express undertaking to deliver 
at that wharf. We cannot so construe it. The delivery, by the 
bill of lading, was to be made to Smith or his assignées. It was 
therefore in the power of Smith, by indorsement of the bill of lading, 
to transfer the cargo to another, who would then hâve the right to 
sélect a proper place of discharge, within the designated port. Up- 
on assignment of the bill of lading, the master would not hâve 
been sustained in refusing to comply with the order of the assignée, 
and insisting, against his will, to discharge at the wharf of Smith. 
Under this bill of lading an assignée would hâve the same right of 
directing where the cargo should be unladen as if mentioned in it 
by name. In signing it, the master would rightly understand that 
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the spécial place of discharge at his port of destination was unde- 
termined, and would dépend on the choice of whosoever might hâve 
control of the cargo on its arrivai. 

The libelant and appellee argues that, by the proper construction 
of the contract, the consignée or his assigns were bound, after the 
schooner had proceeded above bridge 7, and reported, to take charge 
of her, and to tow her to her discharging berth. This, in the opin- 
ion of the court, is a mistaken view of the contract. The consignée 
veas to pay a fixed amount per ton for carriage from Philadelphia 
and through each of seven bridges, and ail the expense of towing 
above the seven bridges, let it be more or less. The towing above 
the seven bridges, like that through them, was to be directed, con- 
trolled, and superintended by the master, who should employ his 
tug, direct the time of towing, and generally manage his vessel as 
might be prudent; but the expense of the towing was to be reim- 
bursed to him by the consignée. The consignée had no duty in 
regard to this towing, except to pay its costs; and what he did 
in leaving a request that a towboat should be sent to do the work 
made no différence. 

It then was the duty of the consignée to sélect and designate a 
safe and proper place for the discharge of this cargo; not only a 
place saie for the vessel to lie after it was reached, but one which 
could be safely approached. This we think he did. The dredged 
channel was nearly straight, and was at least 50 feet wide. It was 
well marked by buoys. The district judge in his opinion says that 
several of the buoys had been carried away. He evidently over- 
looked the proof that at the time of thèse transactions none of the 
buoys were missing, and that the removal testifled to occurred much 
later. As to the depth of that channel, the proof is not as direct 
as might hâve been, but we think it suflficiently shows it enough 
for the safe passage of this schooner, drawing, when loaded, 14 
feet and 3 inches. The channel was dredged under a contract for 
16 feet at average tides. No examination or soundings appear ever 
to hâve been made for the purpose of ascertaining how faithfully 
this work was executed. But it is shown that the rise and fall of 
tides at this place varied from 8 to llj feet, and Smith testifles, 
without contradiction, that he has soundod eut that channel and 
found from 8 to 9 feet of water at mean low water. We are clear 
that the grounding of the schooner was not due to unsuitableness 
of the channel, but to the fault of the towboat. There is no com- 
plaint of want of water at the wharf. Evidence of conversation at 
Philadelphia regarding the depth of water, not referred to in the 
bill of lading, was properly excluded; but if that évidence were ad- 
mitted there is nothing in the case to show the statements were 
not true. If, however, that évidence were admissible, it would 
show that the captain of the schooner was content with a guaranty 
of 15 feet of water, and regarded it as enough for his vessel, draw- 
ing 14 feet 3 inches. The 24-hours clause of the bill of lading, 
while it requires the consignée to be ready to receive the cargo 
at the expiration of that time, after notice, and casts upon him any 
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loss of time arising from delay in poîntîng out: the place of dis- 
charge, af ter the notice, does not relieve the vessel from herself 
being ready to deliver at the selected berth, provided it is safe, 
and can be safely reached. Notice imposes on the master the duty 
to bring his vessel to the berth given her, and for any delay in so 
doing, not arising from the unsuitableness of the berth or its ap- 
proaches, or fault of the consignée, he is responsible, and must bear 
the loss. As the place of discharge was a proper one, and was at 
once named by the consignée on receiving notice, his only obliga- 
tion was to receive the cargo at the end of 24 hours at the rate 
stipulated in the bill of lading. Démarrage is claimed only for 
time taken by the schooner in getting to her berth. For that the 
master alone was responsible, and the decree of the district court 
must be reversed, with costs. The case is remanded to the district 
court, with direction to dismiss the libel, with costs of the district 
court and of this court 



THE OSCODA. 
(District Court, N. D. New York. February 16, 1895.) 

1. Admibaltt Jurisdiction — Brbach of Totvaob Oontkact. 

A propeller which, after agreeing to tow a barge on the Great Lakes 
durlag an entire season, abandons her before the end thereof, is llable 
In rem for breach of the eontract, and iïuch liability is a matter of ad- 
miralty jurisdiction. 

2. ADMIR.\LTy PLEADIUO — -ALI^EGATrON OF DAMAGES. 

A libel against a tug to recover damages for the abandonment of a 
eontract to tow a barge during an entire season should point out the 
manner In which the alleged damages arose, and a mère statement of a 
gross sum is subject to exception. 

This was a libel by Henry A. Pierce, master and owner of the 
barge Harvey Bissell, against the propeller Oscoda (George Eyan, 
master), to recover damages for breach of a towage eontract. The 
part of the libel which sets out the eontract, the breach thereof, and 
the claim for damages, is as follows : 

"The said propeller Oscoda did make and enter into a certain eontract with 
this libelant whereln and whereby the said Ryan, as master, agreed to 
take and receive the said barge Harvey Bissell as a part of the tow of the 
said Oscoda for the whole season of navigation of 1894 upon the Great Lakes 
and waters adjacent and connected thereto and Connecting the same, to- 
gether with the barges of C. G. King and Ida Corning as consorts, to fur- 
nish the said Bissell with cargo and loads during sàid season, and to pay 
ail commissions and towage for a valuable considération then and there 
agreed upon. ïhat said parties entered upon the exécution of said eontract 
as therein provided. That on or about the Ist day of September, 1894, and 
without the consent of the libelant, said propeller Oscoda deserted the said 
Harvey Bissell at the port of Bulïalo, N. Y., against the wish of this libel- 
ant, and contrary to the terms of said conti'act, and failed and neglected 
to tow the said Bissell, or to furnish the said Bissell with any cargo, or tp 
pay said commissions or towage, and at ail times slnce said Ist day of Sep- 
tember, 1894, has failed and neglected to keep or perform any part of the 
said eontract or agreeraent That your libelant bas performed ail the condi- 
tions of the said eontract on his part That by reason of the premises afore- 
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said your libelant bas suffered loss and damage to the amount of ($1,000) one 
thousand dollars. That the libelant relied upon the crédit of said vessel, as 
well as upon that of the owner and master thereof, and the libelant would 
not so as aforesald hâve entered upon the said contract except upon the 
crédit of said vessel. That there is due to the libelant, by reason of the 
premises, the sum of one thousand dollars and interest thereon from the be- 
ginning of thia action, over and above ail payments, set-ofCs, and discounts, 
for which sum the libelant clalms he has a lien upon said propeller Oscoda, 
her boata, taclile, apparel, and furniture." 

Perkins & Welch, for libelant. 
Harrey L. Brown, for respondent. 

COXE, District Judge. The libelant seeks to enforce a lien upon 
the propellor Oscoda for damages occasioned by thé breach of a 
partly executed contract of towage. The exceptions dispute the 
jurisdiction of the court. I am of the opinion that the propeller, 
having entered upon the agreement to tow the libelant's barge dur- 
ing the entire season of 1894, is answerable in rem for the breach of 
the agreement by the abandonment of the barge in September. The 
G. L. Rosenthal, 57 Fed. 254; The Oregon, 5 G. C. A. 229, 55 Fed. 
666, 677. The libel is also excepted to because the allégations of 
damage are indeflnite and uncertain. In view of the somewhat un- 
usual character of the agreement it is thought that the libel should 
point out the manner in which the alleged damages arose with suffl- 
cient distinctness to enable the respondent to meet the claim at the 
trial. The fourth exception is sustained. The others are over- 
ruled. The libelant may amend within 20 days. 



THE POTOMAC. 

(District Court, N. D. New York. March 8, 1895.) 

Sbamen's Wages— Extra Compeksatio'n. 

A claim for extra wages for work performed by seamen, in port. In 
asslsting stevedores to unload and reload the vessel, at the request of the 
master and upon his promise to pay at the same rate the stevedores were 
receiving, wUl be enforced against the vessel, especially vyhen the owner 
has recognlzed the justice of the demand by paylng part of the mariners 
rendering such work. Thèse circumstances take the case out of the es- 
tabllshed rule that seamen must not expect extra compensation for services 
rendered In their capaclty as such. 

This waa a libel by seamen against the Potomac to recover extra 
wages. 

Urban C. Bell, for libelants. 
Vemon Cole, for respondent. 

COXE, District Judge. If I thought that a decree for the libel- 
ants involved a departure from the old and salutary rule that seamen 
must not expect extra compensation for services rendered in their 
capacity as seamen, no matter how arduous or meritorious they may 
be, I should dismiss the libel. It would lead to gross insubordina- 
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tion and increase the dîfficulties and dangers of navigation immeas- 
iirably if tiie court should sanction the idea that a seaman may re- 
fuse to obey the master's orders on the ground that the work he 
is directed to perform is "extra" and entitles him to additional com- 
pensation. The facts in this case, however, take it out of the gên- 
erai rule and preclude the possibility of its ever being used as a 
précèdent for a departure from or relaxation of the rule. The Po- 
tomac was in port at the time in question. The work was partly on 
the vessel and partly on shore and consisted in unloading and re- 
loading a part of her cargo. There were from 40 to 50 stevedorea 
engaged in this business and the master promised the libelants and 
other members of the crew that if they went to work they should 
receive the same pay as the stevedores. The master admits the 
agreement and recognizes its fairness. The claimant also has con- 
ceded the justice of the claim by paying ail of the mariners, pursuant 
to the agreement, except thèse libelants. The record discloses no 
reason for this apparently unfair discrimination. The libelants 
are entitled to a decree for $21, interest and costs. 



THE CYGNET. 
(District Court, N. D. New York. March 7, 1895.) 

SHIPPING— TiTLE TO VeSSKL— NlNETY-NlNE TeARS' LeASK. 

The lessor In a 99 years' lease of a pleasiire yacht, whlch document the 
lessees hâve accepted In lieu of a bill of sale after paying full value, has 
no Interest or tltle which the court can recognize. 

This was a libel against the pleasure yacht Cygnet for mariner's 
wages. 

Harvey L. Brown, for libelant 
Clinton & Clark, for claimant. 

COXE, District Judge. This cause, for a comparatîvely unim- 
portant one, abounds in unusual complications. The libelant has 
failed to prove the cause of action and the claimant has not proved 
a défense. This may seem paradoxical, but it is, nevertheless, true 
that the proof fails to sustain the cause of action alleged in the 
libel and does establish the fact that the claimant has no title to 
the libeled vessel. The Cygnet is a Canadian pleasure yacht. In 
the spring of 1894 she was lying at the port of Buffalo and was 
owned by Buffalo parties. The libelant allèges that he was em- 
ployed by one Ewing to act as sailing master of the yacht at |30 
per month. The proof shows that Ewing was neither owner of the 
yacht nor agent for the owners to make such a bargain. The tes- 
timony, documentary and oral, proves that at ail the times in con- 
troversy the owners were Louis E. Levi and Alfred Schoelkopf. 
There is nothing to contradict this positive proof but rumor, hear- 
say and unfounded déclarations. At the time of the alleged em- 
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ployment of the libelant as sailing master one of the owners of the 
yacht was in Europe and the other, from personal considérations, 
had no inclination to use her. In short, neither owner had any in- 
tention of sailing the Oygnet during the season of 1894 ; both were 
anxious to sell her. She had never had a sailing master, at least 
while Levi and Schoellvopf owned her, and she had absolutely no 
occasion for one in the spring and summer of 1894. The oaths of 
Ewing and the two owners that the libelant was never employed 
as sailing master are thus corroborated by the fact that there was 
no occasion for such employment. It is not pretended that either 
of the owners employed the libelant, and, even if Ewing made the 
alleged contract, it is clear that he had no authority to make it 
and could not bind the yacht. On the other hand it is shown that 
Thomas McGraw, of Toronto, who claims to be "the true and bona 
fide owner of said yacht," has no interest in her whatever; at least 
the proofs fail to disclose any interest. His only claim of title is 
as lessor under a 99 years' lease; the lessees, Levi and Schoelkopf, 
having paid full value for the yacht and having accepted this lease 
in lieu of a bill of sale. It is hardly necessary to consider the 
nature of McGrraw's interest in the Cygnet in August, 1992. The 
court will take judicial knowledge of the fact that long before the 
lease falls in the yacht will hâve fallen apart and the claimant will 
hâve taken his last boat ride with Charon as "sailing master." 
Although the testimony does not establish the cause of action as 
alleged it does show that the owners authorized the employment of 
the libelant at $2 per day to clean the yacht and put her in order 
so that she could be shown to intending purchasers and sold to 
advantage. The libelant says that it took him about 10 days to 
clean the yacht, but it is thought that the testimony of Ewing war- 
rants the conclusion that libelant was employed in the above ca- 
pacity and as keeper for at least 2 weeks. He was paid $6. This 
would leave a balance due him of |22. The évidence of ail inter- 
ested parties is before the court, and it is thotight that the most 
«quitable disposition that can be made of the controversy is to 
give the libelant a decree for this amount, interest and costs. 
Should further proceedings be contemplated the owners should hâve 
leave to intervene and answer and the libelant should be permitted 
to amend if he is so advised. 
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THE J. H. DE GEAFF. 
(District Court, N. D. New ïork. March 8, 1895.) 

1. TOWAOE— NBGLiaENCE op TuG— Passing Neak Obstbcctions. 

It is négligence in a tug, towing a large barge agalnst a current so 
swift that the tug, with a hawser of 250 feet, jumps and dodges about 
in the eddies, to go so near a pier (15 to 40 feet) as to render an accident 
to the barge possible, if not probable; and, vvhere the barge is heading 
outward, it is further négligence to signal her to keep doser in, behind 
the tug. 

a. Samb— Négligence of Tow— Obeting Okders Makifestlt Dangbrous. 
Where a barge is belQg towed agalnst a swift and treacherous current, 
it is négligence in the master, knowtng that he is being towed so carelessly 
that he must pass within a few feet of a dangerous projection, to obey a 
signal from the tug to head doser in, and foUow in her wake. 

8. SaMB— SiGNALS FKOM TuG — PbBSDMPTION OF AuTHOBlTr. 

Persons on a barge in tow of a tug on a long hawser bave a right to 
assume that any signal from the tug is made by authority, and it is there- 
fore immaterial whether a given signal is made by the master or the flre- 
man of the tug. 

This was a libel against the tug J. H. De Grafl to recover dam- 
ages for négligent towage. 

George S. Potter, for libelants. 
George Clinton, for respondents. 

COXE, District Judge. Tlie libelants, as owners of the barge 
Fostoria, seek to recover damages for injuries to the barge alleged 
to be due to the négligence of the steam tug J. H. De Graff. On 
the 28th of August, 1890, the barge, while being tOAved by the tug 
up the Niagara river, struck the Inlet pier, which projects from the 
Bird Island pier from six to eight feet into the swift current of 
the river, at a point about opposite the Buffalo waterworks crib. 
That the Fostoria sustained injury by reason of this collision is 
admitted. The question to be determined is whether the tug or the 
barge is responsible for the injury, or are both responsible? The 
Fostoria was owned in Saginaw, Mich. She had no motive power 
of her own. It was manifestly her duty to obey the tug whose mas- 
ter was supposed to know ail the dangers and obstacles to be en- 
countered. The Ladv Pike, 21 Wall. 1; The M. J. Cummings, 18 
Fed. 178, and cases cited; The S. S. Wilhelm, 8 G. C. A. 72, 59 Fed. 
169, 170. 

The impression produced after reading the testimony is that the 
accident was occasioned by the négligence of both the tug and barge. 
I do not think that the fault of either alone could hâve produced 
it. The tug was at fault in two respects: First, in towing so near 
the Bird Island pier; and, second, in signaling the barge to keep 
still doser to the pier. That the current at the point of the accident 
is swift, treacherous and full of eddies, is conceded. It runs between 
eight and nine miles an hour and is known as "The Eapids." The 
Fostoria is about 130 feet long and 26 feet beam. On the day in 
question she was without a load and drew about 5 feet aft and 4 
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feet forward. The tug was a small river tug about 45 feet long and 
12 feet beam. The hawser between tbem was about 250 feet in 
length. The exact distance wMch the tug kept from Bird Island 
pier it is impossible to détermine from the contradictory testimony 
returned. The distance varies from 15 to 50 feet, although one of 
respondents' vt'itnesses testifled that it was not unusual to keep 
within 15 feet of the shore. He says: 

"We hâve towed barges up there, and we would hug the shore right along, 
keep right along there ail the time. Keep within 15 or 20 feet of the shore. 
Some men can hold their boat right along and when they corne to the pier 
shoot ont around it, and then again I hâve gone up there with barges when 
they held them way out into the middle of the river." 

That the barge was too near the pier would seem to foUow as a 
fair inference from the fact that she was injured. The Sarah j. 
Weed, 40 Fed. 844. If the estimate of the libelants is correct the 
barge, with her greater beam, was only allowed a space of about 
10 feet in which to pass the Inlet pier. It was bad seamanship to 
tow a light barge at the end of a long hawser up a current so swift 
that even the tug jumped and dodged about in the eddies upon a 
course so near a dangerous projection that accident was possible 
if not probable. It was also error on the part of the tug to signal 
the barge to point nearer to the Bird Island pier. The libelants 
testify that this signal was given by the master of the tug. It 
appears from the testimony of the respondents, on the contrary, 
that it was given by the fireman. It is not material which version 
is correct for the reason that those on the barge had a right to 
assume that any signal from the tug was made with authority. 
Even upon the testimony of the respondents the signal was given 
after the tug and tow had left Ferry street, and were towing in 
the swift water along Bird Island pier. At this time the barge 
was not following directly after the tug but was headed a little 
out, — upon the tug's starboard quarter. Had she continued in this 
position no accident could hâve happened. It is reasonably clear 
that the change was made because of the signal from the tug and 
it was négligence to give such a. signal in such a dangerous channel 
and in such close proximity to the projecting Inlet pier. On the 
other hand, it is thought that the accident might hâve been avoided 
if the rules of good seamanship had been observed upon the barge. 
The testimony for the libelants indicates that the signal from the 
tug was given when the tug was opposite the Inlet pier. The pier 
was at that time visible from the barge and she must hâve known 
that it was a most hazardous maneuver to starboard. If libelants' 
witnesses are correct in saying that the tug passed but 15 feet from 
the pier a collision was almost certain to occur from such a maneu- 
ver, but even if the distance were 40 feet it was still a dangerous 
proceeding. The master of the barge, after testifying that the tug 
passed within about 16 or 18 feet of the Inlet pier and that it 
was imprudent to pass so near, testified as foUows: 

"The barge was from 200 to 225 feet below this inlet. I went upon the 
quarter and aft of the wheel; the man at the wheel, Bolcom, told me that they 
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had motloned to hlm from the tug, twice, and I told hlm to keep her In behînd 
the tug. The vessel was at that time headed on the starboard quarter of the 
tug. By the tlme he had the vessel steadied up behlnd the tug, we were up 
within about 60 to 70 feet below this Inlet We appeared to be then headed 
to about 12 to 15 feet outside the Inlet pier, somewheres that way, and she 
kept sagglng towards the wall; the current kept setting her In, and I gave 
the man at the wheel orders to keep hls wheel a-port, and keep her out; and 
that dld not seem to clear her, and in order to keep her stern out, I told hlm 
to starboard the wheel whieh be did. Then she struck the lower corner of the 
Inlet pier." 

In other words, the master of the barge, knowing that the tug 
was towing his vessel so carelessly that she must pass within a few 
feet of a projection which exteuded out into a swift and treacher- 
ous current, gave an order when only 200 feet distant which threw 
the head of his vessel directiy towards the impending danger. If 
it were négligent in the tug to give such an order it was négligent 
in the barge, with the danger so manifest and so near, to obey it. 
The master of the barge oannot shield himself, therefore, upon the 
theory that he was called upon under ail circumstances to obey 
the orders from the tug. The danger was so imminent that common 
sensé and common prudence admonished him to postpone obeying 
the order at least until after the Inlet pier was passed. As one 
of the witnesses expresses it, "A man has got no business doing 
such a thing, when he sees himself getting into danger he should 
use his own judgment and keep out of there." Starboarding, port- 
ing and starboarding again in quick succession in such circumstances 
was clearly bad seamansMp and undoubtedly contributed to pro- 
duce the accident The Margaret, 2 Fed. 255. The situation is 
somewhat similar to that of The Nettie, 35 Fed. 615. The libelants 
are entitled to a decree for half damages and costs and a référence 
to compute the amount. 
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GULP CITÏ COAL & WOOD CO. v. THE GEORGE DUMOIS. 

(District Court, S. D. Alabama. January 26, 1895.) 

Mabitime IjIens — Supplies Puknishbd on Chartbrbe's Order. 

Where coal Is furnlshed, even in a foreign port, not being a port of dis- 
tress, on the personal order of the président of a corporation known to be 
a charterer only, without any mention of the shlp by either party, or any 
Inquiry of or dealing with the master, the presumption is that crédit was 
given to the charterer, and the ship is not bound. 

This was a libel by the Gulf City Coal & Wood Company against 
the steamship George Dumois to recover the price of coal supplied 
to the ship. 

L. H. Faith, for libelant. 

G. L. Smith and H. T. Smith, for claimant 

TOULMIN, District Judge. I find the facts in this case to be that 
the coal was furnished to the ship in Mobile, Ala., on the personal 
v.66F.no.3— 28 
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order of one Dick, the président of the Columbian International 
Colonization & Improvement Company of New Orléans, La., who 
were the charterers of the ship for the tenu of one year; that the 
ship was a foreign vessel; that libelant knew that the Columbian 
International Colonization & Improvement Company were the char- 
terers; that the ship was not in a port of distress; that she was 
running in a regular Une between the port of Mobile and foreign 
ports; that in the negotiation for the coal no référence was made to 
the vessel as a source of crédit, and there was no inquiry made of or 
dealing with the master or any agent of the ship. I further flnd 
that the charterers had, by the terms of the charter party, agreed 
to pay for such supplies, but that the libelant had no actual knowl- 
edge of this provision of the charter party. In short, the Columbian 
International Colonization & Improvement Company were the known 
owners of the ship, and Charles I. IHck was the président and rep- 
résentative of the Company. The coal was obtained on the Person- 
al order of Dick in a foreign port, where he was at the time of 
giving the order. The dealing, then, was presumptively on the said 
owher's personal crédit only, and I am not satisfied f rom the circum- 
stances of the transaction, as shown by the proof, that there was 
a common understanding or intention to bind the ship. On the 
contrary, I think that the circumstances indicated to the libelant 
that the purchase of the coal was on the charterer's crédit only, and 
that in furnishing it without objection or any référence to the ship, 
or inquiry of the master, the libelant must be held to hâve trusted to 
the charterers only, and that the ship is not bound. 

My opinion in this case is sustained bv the f ollowing authorities : 
The Stroma, 41 Fed. 599; Id., 3 C. C. A. 530, 53 Fed. 281; Stephensou 
V. The Frances, 21 Fed. 715; Neill v. The Frances, Id., 921; Herres- 
choff Manufg Co. v. The Now Then, 50 Fed. 944; Id., 5 C. C. A. 206, 
55 Fed. 523; The Kong Frode, 6 C. C. A. 313, 57 Fed. 224. The 
substance of thèse décisions is that, in dealing with a known char- 
terer, even in a foreign port, for mère ordinary supplies, the dealings 
are prima facie upon his personal crédit only, and no lien will be im- 
plied unless the libelant satisfies the court, from the negotiations 
or the circumstances, that there was a common understanding or 
intention to bind the ship. 

The libel in this case must therefore be dismissed, and it is so 
ordered. 
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THE RAMBLER. 

PRICB V. THE BAMBLBR. 

(District Court, S. D. New York. January 21, 1895.) 

Tno AND Tow— IcB— TowAGB AT NioHT— Négligent Lookodt. 

An ordinary engagement of towage in the North river does not author- 
ize the tug to take the tow in the nighttime, when thlck nmning ice makes 
towing dangerous; and the R., having taken the tow alongside after dark. 
with its bow projecting 40 feet ahead of the tug, thus exposing the tow 
to the chlef danger of being eut by ice, without maintaining any good 
lookout on the bow of the tow to avold injurions cakes of ice, and run- 
nlng at such a rate that holes were eut through the bow of the tow, caus- 
ing her to sink, the tug was hdd liable for the conséquent loss: HeW, aiso, 
that the duty to maintain a lookout on the bow of the tow was a part of 
the tug's duty In navigation, and that the boatman on the tow in acting 
*x> some estent as a lookout, at the tug's request, acted as the agent of 
the latter and at her risk. 

This was a suit in rem by William A. Price against the steam- 
tug Rambler to recover for damages occasioned by alleged nég- 
ligent towing. 

Hyland & Zabriskie and Mr. Hough, for libelant 
Stewart & Macldin, for respondent. 

BKOWN, District Judge. There is no suflQcient évidence on the 
part of the respondent to discrédit the testimony. in the libelant's 
favor, showing that the canal boat McMahon, though old, was in 
good condition, sound in her planks and timbers, and reasonably 
fit for navigation. She was taken in tow by the Eambler alongside 
after dark, with her bows projecting 40 feet ahead of the tug, and 
in that manner towed through ice in the North river, during which 
a hole was eut through two planks in her bow, which caused her 
to sink speedily. The manner of towing, in effect, placed most of 
the liability to damage from ice and the danger from cutting 
through any cakes that were met, upon the canal boat; whereas 
the tug was much better designed for this work, and could do it 
much more safely. The tug also did not take the straightest course 
across the water, but. headed four points down river, which still 
further relieved the tug at the expense of the tow. It does not 
appear that the tug had orders to tow the boat through ice; I 
must assume that the orders were the usual orders for towage, 
and were no justification for towing in such ice as made towage 
dangerous, or towing in the nighttime, when dangerous cakes cOuld 
not be distinguished far enough ahead to avoid injury from them. 
The man on the barge testifles that he objected to starting after 
dark, and asked the tug to wait till morning. 

If towing alongside in ice, and in the nighttime, could be 
justifled, with the bow of the tug placed so far ahead, it was the 
duty of the tug to maintain a careful and compétent lookout on 
the bow of the canal boat, and to proceed with great caution in 
order to stop in time to prevent any rapid crashing into the larger 
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cates. This was a duty strictly belonging to the tug's navigation. 
Such a watch and lookout were not at ail the duty of the man 
on the canal boat So far as the latter endearored to keep a look- 
out at the pilot's request, he was acting as the tug's agent, and at 
the tug's risk, and not on the responsibility of the libelant. The 
boatman's évidence shows that the pilot of the tug treated him 
with small considération. It is évident that the pilot made no 
attempt to establish and keep up a compétent and efficient look- 
out f rom the bow of the canal boat ; but only told the boatman to 
look out for ice. I infer that at the time when the chief crash and 
shivering of the boat referred to by the boatman took place, he 
was absent fpom the bows and was either below, or aft; and that 
no person was on the lookout to avoid those cakes. They could not 
be seen in time from the pilot house; and there was no flxed look- 
out at the bow of the tug. 

I must find, therefore, that the damage arose from the fault of 
the tug in taking the tow through ice in the nighttime without a 
due regard to the safety of the tow or: such a trip, and without 
maintaining such care and attention as was reasonably necessary 
to avoid injury to the tow by crashing into the cakes of ice in her 
path. The tug's witnesses say no shivering was felt upon the 
tug; but this seems to me of little weight; since it was the canal 
boat, and not the tug, that was principally exposed. 

Decree for libelant, with costs. 
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D'CALLAGHAN v. LOWNDES et nL 

(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

SiXVAOB — DORBSS— Rbscission op Contbact. 

L.'s oyster steamer plcked up a barge adrift and dereltct, and towed It 
Into port The owner of the barge sbortly after offered to settle L.'s 
elaim for salvage for $500, which was refused. A few days later the 
owner came to the harbor where the barge was lying, and by threats aad 
a display of force Induced L. to agrée to settle for $600, which was pald 
and accepted, and the barge removed by the owner. Immedlately after- 
wards L. Ubeled the barge for salvage, but without mentioning In his 
llbel the negotiatlons for settlement, or the receipt of the $600, or return- 
Ing or ofCerlng to return the money. Edd, that L., havlng f ailed to restore 
the other party to the same position In which he was bef ore the contract, 
could not treat such contract as vold for duress, and was entitled to no 
further recovery for salvage. 61 Fed. 694, reversed. 

Àppeal from the District Court of the United States for the 
District of Connecticut. 

This was a libel by Stanley H. Lowndes and others against the 
barge Ernest M. Mnnn for salvage. The district court entered a 
decree in libelants' favor for $700 over and above $600 already 
received by; him. 61 Fed. 691. The claimant, Walter O'Callaghan. 
appeals. 
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L. E. S. Gore, for appellant. 
Howard H. Knapp, for appellees. 

Before WALLACE and LAOOMBE, Circuit Judges. 

LAOOMBE, Circuit Judge. About 7:30 a. m. of November 28, 
1893, the libelants' oyster steamer picked up the barge, which was 
then adrift and derelict, in Long Island Sound, with a cargo of coal, 
about a mile and a quarter from the east end of Copp Island. The 
total value of the property saved was about |3,200. The Munn 
was towed to libelants' home at Five Mile River, and tied up ta 
the dock. On the second day thereafter the claimant came to 
Five Mile Eiver, and offered to give the salvors |500, and such addi- 
tional sum as could be obtained from the insurance companies. 
They refused to settle for less than $800. On the following Sunday 
the claimant retumed early in the morning with a tugboat and a 
gang of men, with the express purpose, as the district judge flnds, 
of obtaining possession of the barge, and a settlement of the claims 
for salvage, by threats and intimidation, provided he could not 
effect his object by other means. A long and angry altercation 
ensued, accompanied by a display of force on the part of the claim- 
ant and his party. Finally, fearing an affray in which some one 
might get hurt, the salvors agreed to receive f 600, and to give a 
receipt for ail claims. The money was thereupon paid, and the 
barge taken by the claimant, and towed to Wilson's Point. The 
libelants immediately after libeled her for salvage, and brought 
her back to Five Mile River. The libel is wholly silent as to the 
transactions on the Sunday, and as to the payment of the $600. 

There can be no doubt upon the proof that there was an agree- 
ment between the parties to accept |600 in settlement of the claim 
for salvage, and that such sum was thereupon paid and received. 
Many of the authorities ■ ited in the opinion and upon the brief of 
counsel for libelants do not touch the point raised upon this appeal. 
They were suits brought by salvors toenforce agreements to paythem 
specified sums made during the existence of the sea péril. The 
courts uniformly hold that, while such agreements, made in the prés- 
ence of danger, may limit the salvor, they hâve little or no binding 
effect upon the other party. The agreement in the case at bar, 
however, was one entered into on land, subséquent to the tennina- 
tion of the sea périls which are essential to a salvage service, and it 
must therefore be disposed of as are other similar agreements. 
The facts found by the district court — and the évidence sustains 
his flnding — make out a case where the assent of one party to the 
agreement was enforced by the intimidation of the other. While 
the décisions are not uniform, there is abundant and excellent au- 
thority for the proposition that contracts procured by threats of 
battery to the person or destruction of property may be avoided on 
the ground of duress. Brown v. Pierce, 7 Wall. 205; Foshay t. 
Ferguson, 5 Hill, 158. One who has been induced by fraud or by 
duress to enter into a contract may rescind it, but when the contract 
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has been executed by a delivery of property in accordance with its 
ternis he can rescind only upon putting or offering to put the oppo- 
site party in as good a situation as he was bef ore. "A party can- 
not rescind a contract, and yet retain any portion of the considéra- 
tion. • ♦ • [He] cannot dérive any benefit from il, aud yet 
rescind the contract. It must be nullifled in toto, or net at ail. 
It cannot be enforced in part and rescinded in part." Perlev v. 
Balch, 23 Pick. 286. See, also, Shepherd v. Temple, 3 N. H. 457; 
Norton v. Young, 3 Greehl. 30; and & Am. & Eng. Enc. Law, p. S06. 
This is the difflculty with libelants' claim. The contract to set- 
tle it for $600 was net void. So long as it stood, it was a bar to 
any further claim for salvage. It was voidable, if he elected to 
avail of his right to rescind it on the ground that he entered into 
it under duress. But, if he did so elect, it was a condition précè- 
dent to rescission that he should restore or offer to restore the 
money he received under it. Libelant, however, made no such offer. 
He retained the $600. It is immaterial that he did not distribute 
it among his fellow salvors. He kept it in his own bank, subject 
to his own order. Had the court found that the salvage services 
were worth but |500, the claimant would hâve been put to another 
action to recover the balance, with but doubtful chances of suc- 
cess, since he had no right to rescind the contract under which he 
paid the $600. Having failed to restore the money, or even to pay it 
into the court for final disposition, libelant could not, while retain- 
ing it, insist that the contract under which he received it should be 
treated as void; and, while that contract remained in force, he 
was entitled to no further recovery for the salvage ser^dce; ail 
claims therefor had been adjusted. The decree ot tlie district 
court is reversed, and the cause remitted, with instructions to 
dismiss the libel, with costs of both courts. 



THE BALCARRES BROOK. 

BALGARRES BROOK STBAMSHIP CO., Limited, v. GRACE et al. 

(District Court, S. D. New Yorlc. February 4, 1895.) 

Chabtbk Paktt — Construction — Guabanty of Capacity. 

By the ctiarter of an absent vessel for a lump sum for the voyage, the 
owners guarantied "that steamer -wlll carry under deck at least 3,000 
measurement tons of 40 cubic feet, failing which cargo capacity, ehar- 
terers shall be allowed a conœsslon of 30 shillings sterling for evei-y ton 
short carried of said stipulated minimum capacity." ïhere was no other 
spécification of the cargo than that it should be "lawful merchandise." 
The charterers loaded a miscellaneous cargo, which being weU stowed was 
607 tons short of 3,000 tons, according to estimâtes of the measurements 
of the cargo; and they clalmed an abatement for the alleged shortage. 
Beld, following English décisions, that such a guaranty was a guaranty 
of the ship's cargo capacity only; i. e. of available cargo space, reclioning 
40 cubic feet of space to the ton,— in this case, 120,000 cubic feet,— and 
was not a guaranty of the amount of such particular cargo as the char- 
terer might elect to put on board. 
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This was a libel by the Balcarres Brook Steamship Company, 
Limited, against William E. Grâce and others, for freight alleged 
to be due. 

Gonvers & Kirlin, for libelant. 
William L. Turner, for respondents. 

BROWN, District Judge. The libelant steamship company, 
owner of the steamer Balcarres Brook, claims an unpaid balance 
of $4,417.42 alleged to be due for the hire of the steamer under a 
charter dated May 26, 1892. 

The charter was for a voyage to carry lawful merchandise from 
New York to port or ports on the west coast of South America not 
north of Callao, and the respondents agreed to pay therefor: 

"A Iwmp sum of £4,500 sterling; owners guaranty that steamer will carry 
under deck at least three thousand (3,000) measurement tons ot forty <40> 
cubic feet, failing which cargo capacity charterers shall be allowed a con- 
cession of thirty shillings (30) sterling for each and every ton stort carried 
of said stlpulated minimum capacity." 

The kind of cargo was not referred to in the charter except that 
it was to be "lawful merchandise." A miscellaneous cargo of law- 
ful merchandise, well stowed, was put on board, which, as partly 
measured and partly estimated, amounted to only 2,393 tons. The 
différence between the estimated space and the actual space re- 
quired by différent kinds of cargo sometimes amounts, according 
to the évidence, to as much as 35 per cent. The respondents 
claimed a déduction of 30 shillings per ton on the short stowage of 
607 tons, contending that the guaranty clause of the charter meant, 
that the ship should be able to stow 3,000 tons of actual cargo; and 
they refused to pay for more than was loaded. The libel was 
flled to recover the unpaid balance of the £4,500. 

Clauses in charter parties, similar to the one in question, hâve 
been repeatedly discussed in the English courts, and the construc- 
tion uniformly given to them has been, that they guaranty cargo 
capacity only, and not that the vessel shall load a specifled amount 
of such particular kind or condition of cargo, as the charterer 
may elect to put on board. The reason is that the opposite con- 
struction would put the owner at the mercy of the charterer; since 
diiïerent kinds of cargo, even within the range of estimated 
"measurement," differ as much as 35 per cent, in compactness of 
stowage; and that would make the owner's compensation for the 
use of his ship wholly uncertain, and dépendent on the kind or 
condition of cargo afterwards selected by the charterer at his 
option. Such a construction is deemed unreasonable, and pre- 
sumably contrary to the intent of the parties. Mackill v. Wright, 
14 App. Cas. 106; Pust v. Dowie, 5 Best & S. 20; Carnegie v. Con- 
ner, 24 Q. B. Div. 45. 

The agreement hère in effect is, not that the ship shall stow 
3,000 measured tons of cargo ; but only that she carries a cargo capac- 
ity of 3,000 measurement tons, reckoning 40 feet of space to a ton. 
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The use of the word "carry" does not change this construction, 
for it is "cargo capacity" only that the ship is warranted to carry. 
ffhe case last cited of Carnegie v. Donner, is stronger than the 
présent against the respondent; since there not only was the same 
word "carrj-" employed, but the gênerai nature of the cargo to be 
carried was specified. Hère there was no agreement, or under- 
standing, as to the kind or nature of the cargo to be carried. As 
no American authorities are cited to the contrary of the English 
cases, and as those cases seem to be based on reasonable grounds, 
and to be compatible with the language of the présent charter, they 
will be followed hère. . • 

The telegrams throw no new light on the intent of the charter 
clause. Défendants' counsel, in his argument, inverts the order 
of the two telegrams of the 26th, as shown in the stenographer's 
notes. The London agent always struck out the word "cargo," 
showing that he intended cargo space, or capacity, as the charter 
itself reads. 

The cesser clause is not a défense, for the reasons stated in the 
récent case of Burrill v. Crossman, 65 Fed. 104. 

The intent of the warranty, as I therefore flnd, was to guaranty 
a certain cubic space under deck to be available for cargo, i. e. for 
3,000 measurement tons, reckoning 40 cubic feet of space to the ton. 

The libelant contends that this amount of space was furnished; 
but I find the évidence on that point so unsatisfactory and incon- 
clusive, that that question must be referred to a commissioner to 
take further proof and report thereon. Mr. Hall, for the défendant, 
had no mémorandum of his measurements in cubic feet. The 
master's cross-examination throws doubt on his testiraony as to the 
available cargo space, through inconsistent statements; while the 
only other witness that gives légal testimony on the subject, Mr. 
Roberts, does not state whether he did or did not deduct the space of 
about 300 tons which was used for fuel. The défendant is entitled 
to a déduction at the rate specified for the defleiencj^, if any, of 
available cargo space, below 120,000 cubic feet. 

An order of référence may be taken to ascertain the available 
space, if not agreed upon. 



THE EL RIO. 

THE MUTUAL. 

BARNBY DUMPING-BOAT 00. v. THE EL RIO and THE MUTUAL. 

(District Court, S. D. New Yorlî. Pebraary 5, 1895.) 

CoLUSiON — Insdfpicibnt Lookout— Tow — Long Hawsbh. 

Tlie steamer El Rio soon after getting out of her slip on the New 
York shore of the North river, was obliged to reverse, whereby she 
narrowly eseaped collision with a tug coming down near the wharves with 
a tow. After that danger was eseaped, she started up full speed, without 
observing the libelant's boat, which was second in tow of the tug Mu- 
tual, going up the North river about 800 feet further out, and collision 
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with the libelant's boat ensued. EM (1) that the steamer was alone 
Infault for an insufficient lookout, which was not legally excused by 
préoccupation with the danger to the nearer tow. (2) That in the ab- 
sence of régulations, hawsers of 360 and 180 feet respectively for tows 
In Une behind the tug in the daytime In the North river were not un- 
usual or culpable. 

This was a libel by the Bamey Dumping-Boat Company against 
the steamship El Eio and the tug Mutual to recover for damages 
resulting from a collision. 

Carpenter & Park, for libelant. 
Benedict & Benedict, for the El Eio. 
Stewart & Macklin, for the Mutual. 

BROWN, District Judge. In the afternoon of January 27, 189'4, 
just after the steamship El Rio had left her slip, pier 25, North 
river, she came in collision with the libelant's dumper, No. 10, which 
was going up the North river in tow of the tug Mutual upon a 
hawser, inflicting damages for which the above libel was flled. The 
Mutual was brought in under the flfty-ninth rule. 

The Mutual contends that the collision took place nearly in mid 
river; but I flnd it was much nearer the New York shore. The 
collision was nearly at right angles. The El Rio was a large 
steamer, 406 feet long. She had advanced hardly more than her 
length out of the slip in the ebb tide, when she was obliged to 
reverse her engines in order to avoid a collision with the tug Mis- 
sisquoi, which was coming down river near the wharves, with a 
tow alongside, and which very narrowly escaped by going ahead of 
the steamer. When the Mlssisquoi had passed, the Mutual was 
a little above the El Rio in the river, and probably not more than 
700 or 800 feet further out than the stem of the El Rio was at that 
time; that is, about 1,600 feet from the ends of the dock. Behind 
the Mutual was dumper No. 3, upon a hawser about 360 feet long. 
Behind No. 3 was the libelant's dumper No. 10, attached to No. 3 
by a hawser of about 180 feet. After the Missisquoi had passed 
in front of the steamer, the latter went ahead under a full-speed 
jingle bell, the Mutual being observed, but the tow behind her not 
being at first noticed. Soon afterwards the dumpers in tow of 
the Mutual were observed by the mate, who called the captain's 
attention to them, whereupon the steamer's engine was immediately 
reversed at full speed. The steamer passed a little astern of the 
first dumper, and about midway between the two ; but bef ore she 
could be sufflciently backed. No. 10 came up and struck her about 
40 feet from the stem. The Mutual had slackened her speed, so 
that No. 10 cast ofE her hawser before the collision. 

There can be no doubt upon the évidence that at the time when 
the Missisquoi went clear from the steamer the latter was going 
at very moderate speed, and that she easily could hâve been stopped 
much before reaching the dumpers in tow of the Mutual, had they 
been perceived at that time. The failure to percelve them is 
ascribed by counsel for the défense to the excitement attending tjie 
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narrow escape of the Missisquoi, and the préoccupation of mind, 
and the attention of the oflicers to the jeopardy of the persons on 
board of her. However natural this may hare been, I thinlc it is 
impossible to accept it as a légal excuse for the lack of a proper 
lookout ahead before starting up full speed, so as to throw upon 
the dumpers the burden of the loss that would hâve been avoided 
by a proper watch on the El Rio. I am, therefore, constrained to 
ând the El Rio in fault, without référence to the further question 
whether the narrow escape from collision with the Missisquoi was 
not also brought abouf by the fault of the El Rio in starting out 
under a signal of two whistles, when she had the Missisquoi on 
her starboard hand and so near to her, and thus leaving the slip 
at a time when immédiate collision was threateued. 
' I do not think any légal fault in the Mutual is established. Be- 
fore the collision occurred, the Mutual slackened her speed suffi- 
ciently to allow Ko. 10 to throw oiï the hawser; and the circum- 
stances do not show that the, Mutual had notice, or could hâve 
supposed that any earlier slackening of her speed was necessary. 
She could not foresee that the El Rio, being at a sufficient dis- 
tance to avoid the boats in tow, would not keep clear of them, as 
it was her duty to do. 

Objection is made to the length of the hawsers; but there is 
no established régulation upon this subject, and the évidence does 
not show any established custom to tow with hawsers of less length 
during the daytime, when the movement of the tow is in plain sight. 
The whole length of the tug and tow could not hâve been over 
700 or 800 feet, which is much less than many tows continually 
going up and down the river. 

Decree for the libelant against the El Rio, and dismissing the 
libel and pétition as against the Mutual, with costs. 



SLYFIBLD et al. v. PENFOLD. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1895.) 

No. 205. 

TuGS AND Tows— "Wantonlt Obstrtjcting Rival Tug— Pboximate Causb of 
Injdby. 

A schooner, coming Into harbor, slgnaled for a tug. Rival tugs, the H. 
and ttie C, started on a race to secure tlie job. Tliere was some wlnd, 
and tlie sea was rougli, but navigation was not perilcus or difBcult. Tlio 
services of tlie H. were accepted, and she made three unsuccessful at- 
tempts to throw her heaving Une to the schooner, occupying 20 minutes, 
during whlch the schooner was drifting on a leé shore. To prevent ground- 
ing, the schooner's captaln ordered the H. ofC; and called on the G. The 
C. responded, but the H. backed up in her way, obliging her to stop 
and reverse to avoid a collision. The O. again tried to approach, when 
the H. a second tlme baCked into her course. At the third attempt the 
0. got the towiùg line àboard the schooner, secured it to her bow, and 
attemptèd to baclc out. Meantime the schooner had grounded. The tow- 
line was about 100 feet in length; too short for the 0. to tum about with. 
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In backlng, the 0., on reachlng the end of the towllne, was brotight tip 
Buddenly, and was thrown to port and grounded by tJhe motion of her 
screw. Héld, that the C. was justilied in continulng her attempts to reach 
the schooner, notwithstanding the obstruction of the H., and that the 
proximate cause of the damage to the C. was the wanton conduct of the 
H., and not the voluntarily golng Into a perilous situation, and that the 
H. was therefore liable for the damage sustained by the C. 55 Fed. 1010, 
afflrmed. 

Appeal from the District Court of tlie United States for the 
Southern Division of the Western District of Michigan. 

The appellants are the owners of the tug E. D. Holton, of Frankfort, Mlch., 
which together wlth the tug Alice M. Campbell, of the same place, was libélèd 
by A. B. Banks, the owner of the schooner Annie O. Hanson, for the négligent 
grounding of that vessel in the early morning of May 15, 1891, at the entrance 
to the harbor of Frankfort. The owners of the E. D. Holton and the Hanson 
canfe to a settlement of the claim agalnst the Holton. Penfold, the appellee, 
owner of the Alice M. Campbell, answered the original libel, and filed a cross 
llbel against both the Hanson and the E. D. Holton for the damages suffered 
by the grounding of the Campbell, whlch was coïncident with that of the 
schooner, and was occasioned, as chargea in the cross libel, by the faults of 
both vessels proceeded against. The district court, upon full hearing, dis- 
mlssed the original libel against the Campbell, and also the cross libel against 
the Hanson, and held the E. D. Holton solely in fault for the damages suffered 
by the Campbell, with the usual order of référence to a master to ascertain 
and report the damages of Penfold, the cross llbelant On the master's report 
a final decree for the sum of $2,150.38 was awarded to the cross libelant, and 
from that decree this appeal was taken. 55 Fed. 1010. 

The facts relative to the grounding and damage of the Campbell, which are 
the basis of the decree appealed from, are as foUows: About 3 o'clock a. m. 
of May 15, 1891, wbile the tugs E. D. Holton and Alice M. Campbell were 
lylng in the harbor of Frankfort, with steam up, and keeping watch for in- 
coming vessels, a torchlight was seen in the offlng about a mile westerly from 
the piers at the entrance of the harbor. Both tugs started iramediately in re- 
sponse to the signal. The Holton, passing ont of the piers into I^ake Michi- 
gan a short distance ahead of the Campbell, maintained her lead, and first 
proffered her services to the Hanson. The Campbell, seeing that her rival 
could not be overtaken, stopped when wlthin 600 or 700 feet of tlie schooner. 
The schooner shortened sail preparatory to giving her Une to the Holton, 
which rounded to and made a futile attempt to get the schooner's towline. A 
second and third attempt to get the Une failed through the négligence or in- 
competency of the Holton's crew, who spent 20 minutes in their efforts. While 
thèse efforts were being made the schooner was drifting before a westerly 
wind inshore, in the direction of three sandbars which lie a short distance 
from the beach. Seeing the péril of his vessel, and the necessity of prompt 
action to avoid the shoals, and angered by the unskillful handling of the Hol- 
ton, the master of the Hanson ordered her off, and hailed the Campbell to 
take the schooner In tow. The Campbell at once started for the Hanson, but, 
before she got close enough to take her Une, the Holton backed across the 
CampbeH's bow, compelling the latter to stop and reverse to avert collision. 
The Campbell a second time essayed to take the vessel's line, and agaln the 
Holton defeated her effort by throwing herself across the Catapheirs course, 
desplte the waming hall from the master of the Hanson to keep ont of the 
way, and again the Campbell was obliged to stop. The Campbell made a 
thlrd attempt to reach the schooner, which barely succeeded, though nearly 
frustrated by the persistent efforts of the Holton to defeat the maneuver. 
Without delay the Hanson's Une was made fast to the CampbeU's bow, and 
the tug at once backed, In the hope of keeping the schooner off the bars, which 
were then so near that no other method of averting the stranding was possible. 
The movement was too late to be effectuai. Before tie Campbell could get 
the schooner under headway, the latter grounded on the middle bar, after 
drifting safely over the other bar. The Campbell, by the sudden stoppage ot 



364 ÏEDEEAL EEPOETER, VOl. 66. 

the schooner, was thrown broadside on the beach, where she lay for two 
weeks before she could be released. Both the Hanson and the Campbell were 
greatly damaged by the grounding. 

A H. Dunlap and A. J. Dovell, for appellants. 
Thomas Smurthwaite and Frank L. Fowler, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SWAN, District 
Judge. 

SWAN, District Judge (after stating the f acts as above). The rec- 
ord leavea no doubt that, but for the willful obstruction of the Alice 
M. Campbell by the E. D. Holton, the stranding of the Hanson, and 
necessarily upon the facts stated the stranding and conséquent 
damage of the Campbell, would not hâve occurred. The argument of 
the appellants, while formally denying the Holton's misconduct, r^ts 
their appeal mainly upon two grounds: (1) That the Hanson was 
aground before the Campbell made fast to her, and in the attempt to 
release her the Campbell voluntarily assumed the risk of injury, 
stimulated by the hope of salvage compensation; and (2) that the 
Holton's action was not the proximate and responsible cause of the 
injury. 

1. The flrst proposition is conclusively negatived by the facts. At 
the time the Campbell, in compliance with the bail of the master 
of the Hanson, started to take the latter's line the schooner was 
drifting to leeward, and without the aid of a tug would eventually 
bave stranded, but the danger was not immédiate. Ordinary care and 
skill, such as the law exacts from the tugboat and as the position 
of the vessel obviously demanded, would hâve sufSced to take her 
safely into the harbor, and the proofs are conclusive that until the 
repeated interférence of the Holton there was no suggestion of 
similitude to salvage service in the undertaking of the Campbell to 
tow the vessel. There is not a scintilla of évidence to support this 
theory of appellants' case. There was no danger in the Campbell's 
efEorts to aid the vessel until the Holton created it, after the 
Campbell had entered upon the performance of the towage service 
at the rëquest of the master of the Hanson. 

2. The second proposition raises the oft-vexed question of what 
constitutes the proximate cause of an injury. This is generally a 
question of fact, to be determined, in each case, by the circumstances 
attending the injury and conditions in which it happened. In Rail- 
way Co. V. Kellogg, 94 U. S. 469, it is said : 

"The prlmary cause may be the proximate cause of a disaster, though it may 
operate through successive instrumentalities. • * • The question always is, 
was there an unb'roken connection between the wrongful act and the injury,— 
a contlnuous opération? Did the facts constitute a continuous succession of 
events, so linked together as to make a natural whole, or was there some new 
and Independent cause intervenlng between the wrong and the injury? * « « 
The inqulry, therefore, must always be whether there was any intermediate 
cause dlsconnected from the prlmary fault, and self-operating, which pro- 
dueed the injury." 

\ The district judge determined as a fact the relation of the wrong- 
ful act of the Holton to the disaster to the Campbell. What would 
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have been the province of the jury în the trial of a common-law 
cause was, by the usage and procédure of the court of admirai ty, 
devolved upon the judge, who necessarily found an unbrolien connec- 
tion between the original wrong and its consummation, — the dam 
âge to the vessels, — and that there was no independent, sèlf-operating 
cause to which the disaster could be referred. The record abund- 
antly justifies the flnding of the district court upon this point 
It is true that the conditions of the locality were subsidiary to the 
resuit, but their co-operation was induced and given effloacy for 
harm by the original wrong. The tendency of the westerly wind 
and sea was to carry the schooner towards and upon the bar upon 
which she brought up, and on which the tug was also cast, be- 
cause of the sudden stoppage of the schooner which she had in 
tow. Another incidental influence which conspired against the 
tug was perhaps the shortness of the sohooner's Une, the effect of 
which was, because of the proximity of the shoal, to throw the 
Campbell broadside onto the bar, when her sternway was in- 
stantly arrested by thé stranding of the schooner. It is manifest, 
however, that neither the shoal, the éléments, nor the insufiiciency 
of the towline, singly or together, occasioned the disaster. They 
were merely conditions, until the wrongful act of the Holton brought 
them into combination and made them eflBcient for injuiy. Salis- 
bury V. Hershenroder, 106 Mass. 458; Woodward v. Abom, 35 Me. 
271; Dickinson v. Boyle, 17 Pick. 78; Palmer v. Andover, 2 Cush. 
600; Metallic Comp. Cast Co. v. Fitchburg R. Oo., 109 Mass. 277. 

The conséquence of the like acts of interférence, if committed 
in the open lake, where there was no danger of grounding either tug 
or tow, might hâve been limited to the loss of time they occasioned. 
but they would obviously be the direct cause of such loss. The 
fact that their conséquences in the locality, and under the con 
ditions existing in the case at bar, were more serions, does not 
change the relation of the wrongful act to its results. The delay 
caused by the Holton's obstruction of the Campbell was the re- 
sponsible cause which gave the conditions their capacity for harm. 
It was the primary cause of the stranding, and a continuous f actor in 
the resuit, its connection with which was never broken. It is not a 
défense that natural forces and local conditions were the agencies 
by which the material or physical injury was inflicted. It is un- 
questionable, upon the proofs, that had the Campbell been per- 
mitted to take the line upon the first approach to the schooner, 
there would hâve been no diffiiculty whatever in towing the vessel 
aafely into the harbor. Whether or not the Campbell's second 
attempt to take the schooner in tow would hâve been as suc- 
cessful is less clear, yet the reckless character of the Holton's navi- 
gation would résolve doubt upon that question in favor of the 
Campbell, in view of the fact that the third attempt was so nearly 
successful, notwithstanding the time lost in the second. The third 
effort of the Campbell is not to be condemned because it resulted dis- 
astrously. At most, it was an error of judgment in an emergency 
which left but two courses open to the master of the Campbell, and 
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upon which he was called upon to act witliout a moment's delay. 
He had either to abandon the schponer, then helpless to aid h,er- 
self, and in water too shoal for the Holton, but navigable for the 
Campbell, which. was of lighter draught, or to take a chance of rescu- 
ing her. He chose the latter, and his judgment is not to be con- 
demned because the event demonstrated its error (The Star of 
Hope, 9 Wall. 231); nor because, in the heat of his laudable 
effort to rescue the schooner, he failed to perceive the increasing 
dangers of the situation. Much less, under such circumstancee, 
should the wrongdoer who produced the péril be permitted to con- 
demn the management of the injured vessel, and shield himself from 
the conséquences of the disaster behind irresponsible causes. The 
principle of the familiar rule applies, that "when one ship has, by 
wrong maneuvers, placed another ship in a position of extrême 
danger, that other ship will not be held to blâme, if she has done 
something wrong, and has not been maneuvered with perfect skill 
and présence of mind." The Bywell Castle, 4 Prob. Div. 219; The 
Elizabeth Jones, 112 U. S. 514,^526, 5 Sup. Ct. 468; The Maggie J. 
Smith, 123 U. S. 349, 355, 8 Sup. Ct. 159. Thèse considérations and 
the statement of facts are décisive of ail the points raised by the ap- 
peal. We flnd no error in the record, and the decree of the district 
court is affirmed, with costs. 



THE AMOS C. BARSTOW. 

McCALDIN et al. v. PROVIDENCE & S. STEAMSHIP CO. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

Collision in East Rivbr — Violation dp Statk Statote — Lookouts. 

A propeller, having corne around the Battery in New york liarbor, was 
proceeding up the East river against the tlde at a speed of six knots, on 
a course parallel with, and about 400 feot from, the ends of the piers. 
When a little below pier 3, she saw a tug, which had just got under full 
speed on a trip across to Brooklyn from the end of pler 4. She was ob- 
served at the same time by the tug, which immediately slgnaled that it 
would cross her bows. The propeller assented, and Immediately reversée!, 
whlle the tug gave no more attention to her, and was allowed to fall off 
with the tide, until collision occurred. Ecld, that both were in fault,— the 
propeller for keeping so near the piers, in violation of the state statute, 
which required her to go as near mid-rlver as possible, and for failure to 
keep a vigilant lookout; and the tug for failing to observe the propeller 
seasonably, and for not keeping her head to the tide while crossing the 
other's bows. 50 Fed. 620, affirmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by James McCaldin and Joseph McCaldin against 
the propeller Amos C. Barstow, the Providence & Stonington Steam- 
ship Company, claimants, to recover damages for a collision between 
the said propeller ar.d libelants' tug James A. Garfleld; also a libel 
by Henry Robin against both the Garfleld and the Barstow to re- 
cover for Personal injuries and for property lost or damaged. The 
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ownere of the tug also âled a pétition for limitation of liability. 
ïhere were decrees below holding both vessels in fault, awarding 
damages against them in favor of libelant Robin, and limiting lia- 
bility in respect to the tug. 50 Fed. 620. Appeals were taken by 
the claimants of the tug as against the Barstow and her owners, 
and by said Robin as against the tug and her claimants. 

Carpenter & Park, for owners of the Garfleld. 
Miller, Peckham & Dixon, for claimants. 
Goodrich, Deady & Goodrich, for Henry Robin. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The collision which is the subject of this con- 
troversy took place in broad daylight, ofE pier 4, New York City, in 
the East river, between the tug Garfield and the propeller Barstow. 
There was an ebb tide, running at the time between three and four 
knots an hour. The Barstow had corne around the Battery from 
the North river, intending to make pier 11, and was proceeding up 
the East river at a speed of about six knots against the tide, on a 
course parallel with, and about 400 feet from, the ends of the piers. 
She had gradually overtaken the tug Atlas, which had also come 
round the Battery, and was bound for pier 4, on a course between 
the Barstow and the piers. The Garfield had been lying outside 
some other boats at the end of pier 4, and had just started on a 
trip across the river to Brooklyn, heading somewhat against the 
tide. Neither the Garfleld nor the Barstow observed one another 
until the Barstow had reached a point a little below and ofE pier 3, 
and the Garfleld had got under full speed, — about seven knots an 
hour. The Atlas was then lying nearly stationary, about 100 feet 
away from, and a little below, the end of pier 3. As soon as the 
Garfleld observed the Barstow, she concluded to cross her bows, and 
gave the Barstow a signal of two whistles. The Barstow Imme- 
diately answered with a similar signal, reversed her engines at 
full speed, and bard-starboarded her helm. When the signais were 
exchanged, the Garfleld was within a couple of hundred feet of the 
intersecting point in the courses of the two vessels, and the Barstow 
was not much further distant The master of the Garfleld assumed 
that the Barstow would alter her course to port, and assist the 
Garfleld in crossing her bows, and he paid no attention to the move- 
ments of the Barstow after the signais were exchanged. Instead of 
keeping the Garfield's head to the tide, he allowed her to fall off her 
course, and swing with the tide towards the bows of the Barstow. 
The Barstow did not hâve time to alter her course to port materially 
before the collisioii, and, although she was brought almost to a 
standstill, ihe Garfleld's starboard side came in contact with her 
stem, and the Garfleld rolled over and capsized. 

Upon thèse facts we think both vessels should be condemned for 

contributory fault. The Barstow was proceeding in violation of a 

: state statute which makes it the duty of steam vessels, when navi- 

gating the East river between the Battery aûd Blackwell's Island, 
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to be kept as near as possible în the center of tbe river, except wbeu 
going into or out of their usual berths. This statute was doubtless 
enacterl in view of the fact that at tbat part of the East river a 
large number of vessels are constantly entering and leaving their 
berths, and those leaving frequentlj hâve little opportunity for the 
observation of vessels passing up or down the river near the enda 
of the piers. Proceeding where she had no right to be as against 
vessels leaving their berths, it was especially incumbent upon the 
Barstow to maintain such vigilant observation and moderate speed 
as would enable her to take ail necessary précautions, net only to 
avoid collision, but also not to embarrass such other vessels. If 
she had not been remiss, she could hâve seen the Garfield as the 
latter started from her pier, and could then hâve moderated her 
speed in season to give the Garfield ample room to proceed safely. 
As it was, she did not discover the Garfield until the Garfleld's 
signal to her, and her own conduct demonstrates that danger of 
collision was then imminent. As she was being navigated in viola- 
tion of a statutory régulation intended to prevent collision, the 
presumption is that her conduct was a contributory cause of the 
collision; and, although it is possible, and perhaps probable, that 
the collision would not hâve taken place if the Garfield had kept 
headed sufflciently against the tide, that circumstance does not 
absolve the Barstow. The évidence is not décisive that her fault 
could not hâve contributed to the disaster. The Garfield was in 
fault because she failed seasonably to obsen^e the Barstow, and also 
because she neglected to Kéep her head to the tide while crossing the 
Barstow's bows. The situation, after the vessels discovered one 
another, was one where she could not well hâve gone under the 
stern of the Barstow. But, notwithstanding the présence of the 
Atlas may bave intercepted her view of the Barstow until she got 
fairly under vay, if she had maintained vigilant observation after 
starting and before she got under full speed, she could hâve seen the 
Barstow in time to reverse and stop her headway before reaching 
the point of intersection in the courses of the two vessels. It is 
probable, also, that if, when she first saw the Barstow, she had 
altered her course sharply to port, and held it there, she would bave 
cleared the Barstow's bows. There was but little différence in the 
distante of either vessel from the point of intersection in their 
courses, and both were going at about the same speed; but, as the 
tide would materially deflect the course of the Garfield while pass- 
ing the intervening distance, it was imperative for the safety of her 
maneuver that she should keep her head well against it, and main- 
tain a course sufflciently tô port to counteract the influence of the 
current. She failed to do this, apparently because of her master's 
reliance upon the ability and inclination of the Barstow to co- 
operate by going to port. He probably miscalculated the Barstow's 
speed. But that circumstance does not excuse his previous neglect 
of observation, or his subséquent inattention to the navigation of 
his vessel. The decree of the district court should be afflrmed, with 
interest, and costs of this court 
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GARNER V. SECOND NAT. BANK OF PROVIDENCB et aL 
(Circuit Court, S. D. New York. March 12, 1895.) 

L Rbmoval op Causes— Appbakance. 

An appearance in a state court, specially, for the purpose oî removal to 
a fédéral court, tlie remoTal itself, and the flllng of tlie record of the 
cause in the fédéral court do not constitute a gênerai appearance in the 
action, nor eut ofC the défendant from contending that the service of 
process gave the state court no jurisdiction, and that an attachment issued 
in the action was without authority. Construction Co. v. Simon, 53 Fed. 1, 
disapproved. 

2. Samb— Rkmovai, by One dp Sbvbbal Défendants. 

Where an action is brought in a state court by a citizen of one state 
against several défendants, ail cltizens of another state, any one of such 
défendants, without the others, may remove the cause to a fédéral court, 
though It contains but a single controversy. Insurance Co. v. Cbamplin, 
21 Fed. 85, followed. 

8. JuBisDiCTioN — Servicb OF Proobss — Attachment against National Bank. 
Where an action is commenced in a state court, by a citizen of the state, 
against a national bank located in another state, and service is made 
only by attachment of the property of such bank, and by publication of 
the summons or service thereof out of the state, the attachment, being 
prohibited by Rev. St § 5242, should be vacated, and the service set aside 
and declared vold. 

J. Langdon Ward, for the motion. 
T. M. Tyng, opposed. 

LACOMBE, Circuit Judge. The plaintiff, a résident of New 
York, brought her action in the state court against défendant 
national bank and two individuals, ail résidents of Rhode Island. 
A warrant of attachment was taken out against the property of ail 
three défendants, and certain moneys of the défendant bank were 
attached in the hands of the Fourth National Bank of this city. 
The usual order of publication was made, and ail three défendants 
were personally served with the summons (November 7th and 8th) 
in the state of Bhode Island. On January 7, 1895, apparently with- 
in the time to answer allowed by the New York Code of Civil Pro- 
cédure, défendant flled its pétition and bond for removal, indorsed 
in the name of its attorneys, "appearing specially fpr the purposes 
of this application only." On January 16th a duly-certifled record 
was flled in this court. Thereafter the défendant bank made this 
motion, under an order to show cause. The relief asked is that 
the attachment against the bank be vacated and set aside, and the 
service of summons on said défendant be set aside and declared 
void. Pending the motion, an order was made ex parte, on plain- 
tifl's motion, discontinuing the action, the court at the time sup- 
posing there had been no appearance whatever by the défendant 
bank. As plaintiff now concèdes that, in view of the statement of 
the court to that effect made upon the argument, it is proper that 
the order of discontinuance should be vacated, this motion may be 
considered as if such a vacatur were already entered. 

The appearance in the state court specially for the purpose of 
removal, the removal proceedings themselves, and filing of the 
v.66F.no.4— 24 
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record in this court do not constitute a gênerai appearance in the 
action, nor eut off défendant from contending that the service of 
process gave the state court no jorisdiction, and that the attachment 
was issued without authority. The case cited from the Sixth cir- 
cuit (Construction Co. v. Simon, 53 Ped. 1) is not foUowed in tîiis 
nor in several of the other circuits. See, in this circuit, Good Hope 
Co. T. Kailveay Barb Fencing Co., 22 Fed. 635; Golden v. Morning 
News, 42 Fed. 112; Bentlif v. Finance Corp., 44 Fed. 667; Clews v. 
Iron Co. Id. 81; Wooden-Ware Co. v. Stem, 63 Fed. 676; Ver- 
milja V. Brown, 65 Fed. 149 ; in the First circuit, Perkins v. Hendryx, 
40 Fed. 657; in the Sixth circuit, Brooks v. Dun, 51 Fed. 140; in 
the Seventh circuit, Atchison v. Morris, 11 Fed. 582; Ahlhauser v. 
Butler, 50 Fed. 706. And see, aiso, Goldey v. Morning News (de- 
■cided yesterday in United States suprême court) 15 Sup. Ct. 559. 

It is objected by plaintiff that the case was not properly removed, 
since ail the défendants did not join in the pétition. The two indi- 
vidual défendants who were impleaded with the bank are résidents 
of Rhode Island. So far as appears, they hâve no property in this 
state upon which the attachment might be levied. Without sueh 
levy, service by publication or personal service upon them without 
the state conferred no jurisdiction on the state court. It is quite 
natural, therefore, that they did -not concern themselves about re- 
moving a cause, ail proceedings in which, so far as they were con- 
cerned, would be wholly void. Does their failure to unité in the 
pétition of removal, however, deprive the défendant bank, also a 
résident of Ehode Island, of the right to remove? The second 
«lause of section 2 of the act of 1887 provides that : 

"Any other suit [other than such as involve a fédéral question] of a civil 
nature, at law or in equlty, of which the circuit courts of the United States 
are given jurisdiction by the preceding section [e. g. a suit in which thero 
shall be a controversy between citizens of différent states], * * * may bo 
, removed into the circuit court of the United States for the proper district by 
the défendant or défendants therein being non-residents of the state." 

It has been held that a pétition by ail the défendants is essential 
to a removal under this clause. The third clause of the same sec- 
tion reads as f oUows : 

"When In any- suit mentioned in this section there shall be a controversy 
which is wholly between citizens of différent states, and which can be fuUy 
■determined as between them, then elther one or more of the défendants ac- 
tually interested in such controversy may remove sald suit," etc. 

This clause is identical with the second clause of the second 
«ection of the act of 1875, except that the words "plaintifEs or" hâve 
been omitted. The act of 1875 was caref ully and fuUy considered 
by Judge Brown, sitting in this court, in Insurance Co. t. Champlin, 
21 Fed. 85, and the conclusion reached that, under the specifled 
conditions, the cause might be removed by one of several défend- 
ants, eyen though the suit contained but a single controversy. 'A. 
différent conclusion has been reached in other circuits (Thompson 
V. Railway Co., 60 Fed'. 773); but, in the absence of controlling 
authority, the former décision of this court shoùld be followed hère. 
CJndoubtedly, there are many décisions of the suprême court which 
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on a first reading would seem to imply that this last-quoted clause 
(whether in the act of 1875 or 1887) applied only where the suit 
contains more than one controversy. Ihit, when thèse cases are 
examined, it will be found that in each and ail of them there was, 
at least, one défendant a citizen of the same state as one or more 
of the plaintiffs; and, of course, in such suits this clause could be 
availed of only when, besides the controversy between citizens of 
the same state, there was also a separable controversy between 
citizens of différent states. Besides the suprême court décisions 
cited by Judge Brown in his opinion, the following, subsequently 
decided, may be consulted: Corbin t. Van Brunt, 105 U. S. 576; 
Fraser v. Jennison, 106 TJ. S. 191, 1 Sup. Ct. 171; Winchester v. Loud, 
108 U. S. 130, 2 Sup. Ct. 311; Shainwald v. Lewis, 108 TJ. S. 158, 2 
Sup. Ct. 385; Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. 90; Railroad 
Co. V. Ide, 114 U. S. 52, 5 Sup. Ct. 735; Railway Co. v. Wilson, 114 
U. S. 60, 5 Sup. Ct. 738; Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ot. 1034, 
1161; Crump v. Thurber, 115 U. S. 56, 5 Sup. Ct. 1154; Safe-Deposit 
Co. V. Huntington, 117 U. S. 280, 6 Sup. Ct. 733; Plymouth Con. 
Gold Min. Co. v. Amador & S. Canal Co., 118 U. S. 264, 6 Sup. Ct. 
'034; Little t. Giles, 118 U. S. 596, 7 Sup. Ct. 32; Brooks v. Clark, 
119 U. S. 502, 7 Sup. Ct. 301; Laidly v. Huntington, 121 U. S. 179, 7 
Sup. Ct. 855; Hedge Co. v. Puller, 122 U. S. 535, 7 Sup. Ct. 1265; 
Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308; Bellaire v. Kail- 
road Co., 146 U. S. 117, 13 Sup. Ct. 16; Wilson v. Oswego Tp., 151 
U. S. 56, 14 Sup. Ct. 259. 

The case being properly removed, it only remains to détermine 
the motion to vacate the attachment and service of summons. The 
statutes of the United States expressly prohibit the issuing of an 
attachment against a national bank or its property before final 
judgment in any suit, action, or proceeding in anv state court. Rev. 
St. U. S. § 5242; Bank v. Mixter, 124 U. S. 721, 8'Sup. Ct. 718. The 
attachment was therefore improperly issued, and should be vacated; 
and, inasmuch as the summons was personally served outside of 
the limita of the state, such service should be set aside and declared 
void. Motion granted. 



SNEAD V. SBLLERS et al. 

(Circuit Court of Appeals, Flfth Circuit. December 11, 1894.) 

No. 256. 

1. Jtjhisdiction of Fbdebal Courts — Diverse Citizbnship — Résident dp 

Tbkritory. 

A citizen of the Indian Territory cannot sue a citizen of a state in the 
fédéral courts. 

2. Same— DtJTT dp Appbi-late Court. 

It Is the duty of an appellate court to direct the dismissal of the case, 
where the complaint shows that the requisite diverse dtizenship does not 
exist. 

In Error to the Clrcui^ Court of the United States for the North- 
ern District of Texas. 
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This was an action by John S. Snead against A. F. Sellers and 
others to try title to real estate. The circuit court rendered judg- 
ment, on the verdict of a jury, establishing a boundary line. Plain- 
tifE brings error. 

S. H. Lumpkins, for plaintiff in error. 

Before PAEDEE and McOOKMICK, Circuit Judges, and BRUCE, 
District Judge. 

FARDEE, Circuit Judge. The action in this case, trespass to 
try title, was brought in the circuit court under the following ju- 
risdictional averment: 

"Your petitioner, Jolin S. Snead, a nonresident of the state o( Texas, now 
residlng and domiciled in the town of Purcell, In Pontotoc county, Chickasaw 
Nation, Indian Territory, as a llcensed trader, and a citizen of the United 
States, now cornes and complains of A. F. Sellers and William Connally, rési- 
dent citizens of Hamilton county, Texas, and J. I. Musick, N. C. Kussell, 
Solomon Starr, Oliver Newton, and Sarah A. Tandy, ail of whom réside in 
Bosque county, and in said Northern district of Texas, except Mrs. Sarah A. 
Tandy, who résides in Lavaca county, Texas, and with respect shows to the 
court that heretofore, to wit," etc. 

The record contains no other averment tending to show diverse 
citizenship of the parties to the suit, and the inference to be drawn 
from the averment given is that John S. Snead is a citizen of the 
Indian Territory. It has been uniformly held since New Orléans 
V. Winter, 1 Wheat. 91, that a citizen of a territory cannot sue 
a citizen of a state in the courts of the United States. See Barney 
V. Baltimore City, 6 Wall. 280-287; Railway Co. v. Swan, 111 U. 
S.379, 4 Sup. et. 510. The last cited case, in addition to recog- 
nizing the correctness of the décision in New Orléans v. Winter, 
also déclares the duty of the appellate court in cases where it 
does not appear upon the record that the circuit court has juris- 
diction. The judgment of the circuit court should be reversed, and 
the case remanded, with instructions to dismiss the action, with 
costs; and it is so ordered. 



THEBO V. CHOCTAW TRIBE OF INDIANS et al. 

(Circuit Court of Appeals, Eighth Circuit January 2, 1895.) 

No. 453. 

Courts — Jxirisdiction — Choctaw Natic 

The United States court In the ixiuian Territory has no jurisdiction of 
an action against the Ohoctaw Nation, or the chief executive officers there- 
of, when sued in their capacity as such, for an alleged debt or liability of 
the Nation, and when the judgment will operate against the Nation. 

In Error to the Circuit Court of the United States in the Indian 
Territory. 
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Wm. H. H. Clayton, James Brizzolara, and J. B. Forrester, for 
plaintiJEf in error. 
S. W. Peel {G. G. Ilandell, on the brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action brought in the 
United States court in the Indian Territory by the plaintiff in er- 
ror, Greorge S. Thebo, a white man, and citizen (d the United States, 
against the défendants in error, the Choctaw Nation, Wilson N. 
Jones, as principal chief of the Nation, and Green McCurtain, as 
its treasurer, to reéover the sum of $110,349.37 for attorney's fées 
alleged to be due the plaintiff for professional services rendered 
the Nation. The défendants demurred to the complaint upon two 
grounds, one of which — and the only one we flnd it necessary to 
consider — is that the court had no jurisdiction of the persons of 
the défendants or the subject-matter of the action. The lower court 
sustained the demurrer, and rendered final judgment for the de- 
fendants, and the plaintiff sued out this writ of error. 

The act establishing the United States court in the Indian Ter- 
ritory (section 6, act approved March 1, 1889; 25 Stat. 783) deflned 
its jurisdiction as follows : 

"That the court hereby establlshed shall hâve jurisdiction in ail civil cases 
between citizens of the United States who are résidents of the Indian Terri- 
tory, or between citizens of the United States or of any state or territory 
therein, and any citizen of or person or persons residing or found in the In- 
dian Territory, and when the value of the thing in controversy, or damages or 
money claimed shall amount to one hundred dollars or more." 

By act of congress approved May 2, 1890 (26 Stat. 93), its juris- 
diction was deflned as follows: 

"That the court established by said act [act of March 1, 1889] shall, in addi- 
tion to the jurisdiction conferred thereon by said act, bave and exercise within 
the llmits of the Indian Territory jurisdiction in ail civil cases in the Indian 
Territory, except cases over which the tribal courts hâve exclusive jurisdic- 
tion; and in ail cases on contracts entered into by citizens of any tribe or 
nations with citizens of the United States in good faith and for valuable con- 
sidération, and in accordance with the laws of such tribe or nation, and sucb 
contract shall be deemed valld and enforced by such courts." 

It is clear that neither of thèse acts conferred on that court 
jurisdiction of an action against the Choctaw Nation, or the chief 
executive ofiQcers of the Nation, when sued in their capacity as 
such, for an alleged debt or liability of the Nation, and when the 
judgment will operate against the Nation. It may be conceded 
that it would be compétent for congress to authorize suit to be 
brought against the Choctaw Nation upon any and ail the causes 
of action in any court it might designate. Acts of congress hâve 
been passed, specially conferring on the courts therein named ju- 
risdiction over ail controversies arising between the railroad com- 
panies authorized to construct their roads through the Indian Ter- 
ritory and the Choctaw Nation and the other nations and tribes 
of Indians owning lands in the territory through which the rail- 
roads might be constructed. Other acts hâve been passed author- 
îzing suits to be brought by or against thèse Indian Nations in the 
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Indian Territory to settle controversies between them and the Unit- 
ed States and between tliemselves.^ 

The constitutlonal competency of congress to pass such acts bas 
never been questioned, but no court bas ever presumed to take 
jurisdiction of a cause against any of the five civilized Nations in 
the Indian Territory in the absence of an act of congress expressly 
conferring the jurisdiction in the particular case. The political de- 
partments of the United States government, by treaties, by acts 
of congress, and by executive action, bave always recognized the 
Cboctaw Nation "as a state, and as a distinct political society, sep- 
arate from others, and capable of managing its own aifairs and 
governing itself"; and the courts are bound by thèse acts of the 
political departments of the government. Cherolcee Nation v. Greor- 
gia, 5 Pet. 1. The Cherokee Nation, which is identical in ail re- 
spects, 80 far as relates to its independence and form of govern- 
ment, with the Cboctaw Nation, bas been varioxisly described by 
the courts as "a domestic, dépendent nation" (Cherokee Nation v. 
Georgia, supra); "as a state, in a certain sensé, although not a 
foreign state or a state of the Union" (Holden v. Joy, 17 Wall. 211) ; 
"as a distinct community, with boundaries accurately described" 
(Worcester v. Georgia, 6 Pet. 515); "an alien, though dépendent, 
power" (Elk v. Wilkins, 112 U. S. 103, 5 Sup. Ct. 41); "not a foreign, 
but a domestic, territory; a territory which originated under our 
constitution and laws" (Mackey v. Coxe, 18 How. 100). By the 
treaty between the United States and the Cboctaw Nation of Sep- 
tember 27, 1830 (7 Stat. 333), the United States granted to the 
Cboctaw Nation, in fee simple, "to inure to them while they shall 
exist as a Nation and live on it," the country now occupied by 
them; and by the fourth article of this treaty it is provided tbat 
"the government and people of the United States are hereby obliged 
to secure to the said Choctaw Nation of red people the jurisdic- 
♦tion and government of ail the persons and property tbat may be 

1 Among such acts are the followlng: "An. act for the ascertainment of 
amount due the Choctaw Nation." 21 Stat. 504. Act of July 4, 1884 (23 Stat 
73), granting the right of way through the Indian Territory to the Soutliem 
Kansas Railway Company. An act granting right of way through Indian 
Territory to Kansas & Arlîansas Valley Railway Company. 24 Stat. 73. An 
act granting the right of way to the Denison & Wichita Valley Railway Com- 
pany through the Indian Territory. Id. 117. An act granting the right of way 
through the Indian Territory to the Kansas City, Ft. Scott & Gulf Railway 
Company. Id. 124. An act granting the right of way through Indian Terri- 
tory to Ft. Worth & Denver City Railway Company. Id. 419. An act granting 
the right of way through Indian Territory to the Chicago, Kansas & Ne- 
braska Railway Company. Id. 446. An act granting right of way through 
the Indian Territory to the Choctaw Coal & Railway Company. 25 Stat. 35. 
An act granting right of way to the Ft. Smith & El Paso Railway Company 
through the Indian Territory. Id. 162. An act granting the right of way 
to Kansas City & Pacific Railway Company through the Indian Territory. Id. 
140. An aet granting the right of way to Paris, Choctaw & Little Rock Rail- 
way Company through the Indian Territory. Id. 205. An act granting right 
of way to Ft. Smith, Paris & Dardanelle Railway Company through Indian 
Territory. Id. 745. An act to authorize the Kansas & Arkansas Valley 
Railway Company to construct an additional rallroad through the Indian Ter- 
ritory. 26 Stat. 783. 
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within their limits west, so that no territoiy or state shall ever 
hâve a right to pass laws for the government of the Choctaw Na- 
tion of red people and their descendants; and that no part of 
the land granted thera shall ever be embraced in any territory or 
state; but the United States shall forever secure said Choctaw 
Nation from and against ail laws except such as from time to time 
may be enacted in their own national councils not ineonsistent with 
the constitution, treaties and laws of the United States." The 
right of independent self-government guarantied to the Choctaw 
Nation by this treaty bas been fully exercised, and the rights of 
the Nation in this regard hâve never been questioned by the United 
States. The Nation has long had a written constitution, and laws 
modeled after those of the states of the Union, and diiîering from 
them in no essential respect. Vide Mehlin v. Ice, 5 C. C. A. 403, 
56 Ped. 12. 

While the Nation has many of the attributes of the political unit 
which constitutes the civil and self-governing community called a 
"State" or a "Nation," it is not a sovereign state, but it is a do- 
mestic and dépendent state, subject to the jurisdiction and author- 
ity of the United States. Being a domestic and dépendent state, 
the United States may authorize suit to be brought against it. 
But, for obvions reasons, this power has been sparingly exercised. 
It has been the settled policy of the United States not to authorize 
such suits except in a few cases, where the subject-matter of the 
' controversy was particularly specifled, and was of such a nature 
that the public interests, as well as the interests of the Nation, 
seemed to require the exercise of the jurisdiction. It has been 
the policy of the United States to place and maintain the Choctaw 
Nation and the other civilized Indian Nations in the Indian Ter- 
ritory, so far as relates to suits against them, on the plane of in- 
^iependent states. A state, without its consent, cannot be sued 
by an individual. "It is a well-established principle of jurispru- 
dence in ail civilized nations that the sovereign cannot be sued in 
its own courts or any other without its consent and permission; 
but it may, if it thinks proper, waive this privilège, and permit 
itself to be made a défendant in a suit by individuals or by another 
state." Beers v. Arkansas, 20 How. 527. The United States has 
waived its privilège in this regard, and allowed suits to be brought 
against it in a few specifled cases. Some of the states of the Union 
hâve at times claimed no immunity from suits, but expérience soon 
demonstrated this to be an unwise and extremely injurious policy, 
and most, if not ail, of the states after a brief expérience, aban- 
4oned it, and refused to submit themselves to the coercive process 
of judicial tribunals. When the suprême court of the United States 
in Chisholm v. Georgia, 2 Dali. 419, decided that under the consti- 
tution that court had original jurisdiction of a suit by a citizen 
of one state against another state, the eleventh amendment to the 
constitution was straightway adopted, taking away this jurisdiction. 
Since the adoption of this amendment, the contract of a state "is 
substantially without sanction, except that which arises out of the 
lionor and good faith of the state itself; and thèse are not subject 
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to coercion." In re Ayers, 123 U. S. 443, 505, 8 Sup. Ct. 164. One 
claiming to be créditer of a state is remitted to the justice of its 
législature. It has been the settled policy of congress not to sanc- 
tion suits generally against thèse Indian Nations, or subject them 
to suits upon contracts or other causes of action at the instance 
of private parties. In respect to their liability to be sued by in- 
dividuals, except in the few cases we hâve mentioned, they hâve 
been placed by the United States, substantially, on thcplane occu- 
pied by the States under the eleventh amendment to the constitu- 
tion. The civilized Nations in the Indian Territory are probably 
better guarded against oppression from this source than the states 
themselves, for the states may consent to be sued, but the United 
States has never given its permission that thèse Indian Nations 
might be sued generally, even with their consent. As rich as the 
Choctaw Nation is said to be in lands and money, it would soon 
be impoverished if it was subject to the jurisdiction of the courts, 
and required to respond to ail the demands which private parties 
chose to prefer against it. The intention of congress to confer 
such a jurisdiction upon any court would hâve to be expressed in 
plain and unambiguous terms. The judgment of the United States 
court in the Indian Territory is afflrmed. 



NELSON et al. v. EATON. 

(Circuit Court of Appeals, Eighth Circuit January 7, 1895.) 

No. 389. 

'1. EQniTT Practicb — Amendment oï Bill — Time to Answer. 

When a bill is amended in a material matter, the défendant Is entltled 
to time to answer the amended bill, which, unless fixed by agreement or 
spécial rule, ghould be the same length of time allowed for answering the 
original bill. 
2. Samk — Decrbb on Dmfectivb Bill — Opening Default. 

One B. brought suit in 1893 to foreclose a mortgage which had been as- 
slgned to him by the mortgagee. His bill dld not aver that the citizenship 
of hls assignor was such that he could hâve maintained the suit in a 
United States court, and, as to the matter in controversy, averred only that 
it exceeded $500. A decree pro confesso was entered -on this bill. The 
défendants moved to vacate this decree, and dIsmiss the bill for want of 
jurisdiction, or for leave to answer. While the motion was pending, the 
court allowed E. to amend hls bill so as to show jurisdiction, and then 
denled défendants' motion, and entered a final decree for complainant. 
Eeld error; that the bill was fatally defective; and, when the defect was 
called to the court's attention, it was Its duty to set aside the default, and. 
If it gave leave to amena the bill, to allow the défendants time to answer. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was a suit by 0. L. Eaton against Peter B. Nelson and 01- 
lufine N. Nelson for the foreclosure of a mortgage. A decree pro 
confesso was entered. A motion by défendants to open the de- 
fault was denied, and a final decree entered for complainant. Dé- 
fendants appeal. 
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H. C. Brome, A. H. Burnett, and R. A. Jones, for appellants. 
E. E. W. Spargur and Allen G. Fislier, for appellee. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. C. L. Eaton, the appellee, flled a bill 
in equity in the court below against Peter B. Nelson and OUufine 
N. Nelson to foreclose a mortgage on lands executed by the de- 
fendants to Rockwell Sayer to secure the payment of a negotiable 
promissory note, payable to his order, for $2,240. The bill alleged 
an assignaient of the note and mortgage to the complainant, but 
did not aver that the citizenship of the assigner was such that he 
could hâve maintained the suit in the circuit court if no assign- 
ment had been made. The défendants did not answer within the 
time required by the equity rules, and on the 17th day of April, 
1893, a decree pro confesso was entered in the cause. On the 16th 
day of May, 1893, the défendants flled a motion to set aside the de- 
cree pro confesso, supported by affidavits, and tendered an answer 
to the merits. On the 26th day of May, 1893, the défendants flled 
a f urther motion to vacate the decree pro confesso, and dismiss the 
bill, upon the ground that it did not appear from the bill that the 
court had jurisdiction of the subject-matter of the action. The juris- 
dictional averment in the bill as to the amount in controversy was 
"that the matter in controversy in thîs suit exceeds the sum or value 
of flve hundred dollars," and there was no averment in the bill that 
Sayer, the payée and assigner of the note and mortgage, could hâve 
maintained a suit thereon if no assignment thereof had been made. 
While the défendants' motions to vacate the decree pro confesso 
and dismiss the bill for want of jurisdiction apparent upon the rec- 
ord, or for leave to answer, were pending, the court, on the 31st 
day of May, 1893, granted the complainant leave to amend his bill 
"to show citizenship of the assignera of the note and mortgage here- 
in," and an amended bill was flled accordingly on that day. On the 
28th of June, 1893, the défendants' motions to vacate the decree pro 
confesso and for leave to answer were denied, and on the 3d day 
of July thereafter a final decree was rendered on the bill and amend- 
ed bill for the complainant. From this decree the défendants ap- 
pealed to this court, and assigned for error the action of the court 
in refusing to vacate the decree pro confesso, and denying them 
leave to answer. 

It was irregular to render a decree pro confesso on a bill which 
did not show the court had jurisdiction of the suit It did not ap- 
pear that the assigner of the note and mortgage could hâve main- 
tained the suit if no assignment thereof had been made, and the 
jurisdictional averment as to the amount in controversy was also 
détective. The act of March 3, 1887, prohibits suits in the courts 
of the United States by assignées of choses in action unless the 
original assignor was entitled to maintain the suit in ail cases ex- 
cept suits on foreign bills of exchange and except suits on obliga- 
tions made payable to bearer and executed by a corporation. Plant 
Inv. Co. V. Jacksonville, T. & K. W. E. Co., 152 U. S. 71, 76, 14 Sup. 
et. 483; New Orléans v. Benjamin, 153 U. S. 411, 432, 435, 14 Sup. 
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et 905; Wilson v. Knox Co., 43 Fed. 481; Newgass v. New Or- 
léans, 33 Fed. 196; KoUins v. Chaffee Co., 34 Fed. 91. The defect 
in the bill was a material one. It was one of which the défendants 
conld avail themselves at any stage of the proceedings. Whether a 
default or decree pro confesso shall be set aside or vacated rests 
largely in the sound judicial discrétion of the trial court, and, ordi- 
narily, its ruling thereon will not be reviewed. But this rule has no 
application to this case. The appellee was not entitled to a de- 
cree pro confesso. He had not, by his bill, made a case of which the 
court had jurisdiction. His bill was fatally détective in this re- 
gard. Until the bill was amended, the default was irregular, and no 
final decree could be rendered. When the defect was called to the 
attention of the court, it was its duty to set aside the default; 
and when the court granted the complainant leave to amend his 
bill, as it had a right to do, it was the undoubted right of the de- 
fendants to hâve a reasonable time to answer the bill as amended. 
The court had no discrétion to deny them this right. In Davis v. 
Davis, 62 Miss. 818, a case in which the défendant was allowed an 
hour and three-quarters to file a plea or answer to an amended bill, 
the court said: 

"When the complainant amends hla blU In a material matter, as was done 
in this case, the défendant may plead, answer, or demur to the same as if it 
were an orlginaJ bill, no matter what may hâve been the state of the plead- 
ings before the amendment was made. 1 Daniell, Ch. PI. & Prac. (5th Ed.) p. 
409; 1 Barb. Oh. Prac. p. 224; Bancroft v. Wardour, 2 Brown. Ch. 66; Bos- 
anquet v. Marsham, 4 Sim. 573; Cresy v. Bevan, 13 Sim. 354; Dillon v. 
Davis, 3 Tenu. Ch. 386. The authorities generally concur in the declaratlou 
that any amendment of a bill after answer authorizes the défendant, though 
not requlred to answer, to put in an answer making an entire new défense, 
and contradlctlng his original answer, if he desires to do so. Id., and In- 
surance Co. V. Jenkins, 8 Paige, 589; Richardson v. Eichardson, 5 Paige, 58; 
Miller v. Whittaker, 33 111. 387." 

In 1 Barb. Ch. Prac. p. 222, it is said that whenever the complain- 
ant is permitted to amend his bill, if the answer has not been put in, 
or a further answer is necessary, the défendant has the same time 
to answer after such amendment as he originally had. In practice 
in the United States courts it is usual for the parties, by agreement, 
or for the court, by spécial rule, to fix the time within which an 
amended bill may be answered. In the absence of such agreement 
or spécial rule, the défendant has the same time to answer that he 
originally had. In the case at bar no time whatever was givèn the 
défendants to answer the bill after its amendement in a material 
matter. This was error. The decree of the circuit court is re- 
versed, and the cause remanded, with directions to permit the de- 
fendants to answer. 



McLEOD et al. v. CITY OF NEW AI.BANY. 

(Circuit Court of Appeals, Seventh Circuit. February 23, 1895.) 

No. 213. 

ÈQUiTY Practice— Parties— Appeal. 

Where a decree upon an Intervening pétition reserves certain questions, 
raised by the pétition, for further hearing, and does not détermine the 
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eame, the objection that persons, who are concerned orily with the ques- 
tions so reserved, are not made parties to the pétition, is not avallable 
on appeal f rom the decree. 

i, 8ame— Intebvbnisg Phtition. 

The parties to an original bill are, in fact, parties to an Intervenlnff 
pétition flied In the suit, and bound to take notice of such pétition and 
the proceedlngs thereunder, though not made formai parties to the pé- 
tition. • 

& Same — DuTiEs oï" Rkceivebs. 

ïtecelvers, in respect to the conseryatlon of the property In their hands, 
represent ail parties to the suit in whlch they are appointed; and cannot, 
after a full hearlng upon the merlts of an application to direct them in 
regard to the disposition of such property, object to the décision, on the 
ground that parties whom they represent hâve not been formally notified. 

^ Samb— Reheakino — Newlt-Dibcovebbd Evidence. 

An application for a rehearing, on the ground of newly-discovered évi- 
dence, whlch shows no diligence to obtaln such évidence, and does not set 
forth the facts to be proved nor the witnesses to be called, but merely 
asserts that the facts had not corne fully to the knovvledge of the party 
at the tlme of the hearing, without showlng any application for tlme to 
Investigate such facts, cannot be granted- 

<k Appbai.— Application for Rehearings. 

An application for a rehearing is addressed to the Sound discrétion of 
the court, and jts action thereon is not revlewable on appeal. 

Appeal from tlie Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit by the Youngstown Bridge Company against the Kentucky 
& Indiana Bridge Company, in which receivers of the property of 
the latter company were appointed. The city of New Albany, Ind.. 
intervened. The receivers appeal. 

Bennett H. Young, for appellants. 

W. H. H. Miller, Ferdinand Winter, John B. Elam, and George 
H. Hester, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and GEOSSCUP. 
District Judge. 

JENIvINS, Circuit Judge. In a suit brought by the Youngstown 
Bridge Company in the court below, the appellants on the 17th 
day of October, 1893, were appointed receivers of the Kentucky & 
Indiana Bridge Company (hereinafter called the "Bridge Company"), 
a corporation created and organized under the laws of the state 
of Indiana, and the owner of a bridge spanning the Ohio river 
between the city of Louisville, in the state of Kentucky, and 
the city of New Albany, in the state of Indiana. In that suit 
the city of New Albany, on the 28th day of January, 1894, by 
leave of the court, filed its intervening pétition, representing that 
for many years prier to the receivership the bridge company was 
the owner and in possession of a large amount of real and personal 
property situated within the limite of the city of New Albany, and 
subject to assessment for taxation by the city; that during the 
years 1889 to 1893, both inclusive, certain taxes were lawfully as- 
sessed by the city against the property of the bridge company, 
part of which remained unpaid, and were by law a lien upon the 
real estate and personal property of the bridge company then in 
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possession of îts recdvers, which lien was superior in equity to 
ail other liens and incumbrances. The petitioners ask that such. 
taxes, be paid ont of any funds in the hands of the receÎTers in pri- 
ority of any claims of other creditors of the bridge company. The 
intervening pétition also asserted certain claims for taxes assessed 
against the New Albany Bailway Company, the New Albany 
Ferry Company, and the 'New Albany Belt & Terminal Eailroad 
Company, which it was claimed should also be paid by the re- 
ceivers of the bridge company upon grounds stated in the péti- 
tion. Thèse claims were not determined, but reserved by the 
decree complained of, and are not before us on this appeal. 
The intervening pétition was referred to a master to take proofs, 
and to report the évidence, with findings of fact, to the court. 
The master reported that he found the amount due for taxes 
assessed against the property of the bridge company by the 
city of New Albany to be $1,171.58; that such taxes were duly 
and legally assessed; that the receiveis took possession of ail the 
property of the bridge company, and hâve been in receipt of its 
toUs and revenue; and that the city of New Albany, the inter- 
vening petitioner, was entitled to be paid such swm by the recdv- 
ers. An exception was filed to the report upon the ground that 
the assessments made against the property of the bridge company 
were excessive, unjust, and unreasonable, and that the assessment 
was four times the cost of the property assessed. Subsequently, 
and before hearing upon the exception, a motion was made in be- 
half of the receivers, asking for the recommittal of the report for 
further hearing upon the grounds — First, that final action should 
not be had upon the report of the master, because the proper par- 
ties had not been brought before the court, and had not appeared 
to set up such défenses as they hâve to the claim of the said city 
of New Albany; second, that the assessment was unlawful, be- 
cause the valuation included property situated in the state of Ken- 
tucky, and was excessive. The motion was founded upon and sup- 
ported by the afSdavit of the counsel for the receivers which states 
that the matter set out in the intervening pétition cannot be fully 
determined without the New Albany Eailway Company and the New 
Albany Belt & Terminal Eailroad Company being parties to this suit, 
and being called upon to make défense. The affidavit further stated 
Alexander Dowling, J. H. Statsenberg, trustée, Théodore ïïarris, 
trustée, the Louisville Trust Company, and the Columbia Trust 
Company, trustées, were ail interested in the matter set up in the 
intervening pétition; that they were défendants to the suit, and 
were entitled to notice of the flling of the intervening pétition, and 
of the time and place of the hearing, and that they had no notice 
of either the filing of the pétition or the sitting of the master. 
The afiQdavit further asserts, with respect to the application for a 
rehearing based upon the ground of newly-discovered évidence, that 
the valuation of the property of the Kentucky & Indiana Bridge 
Company as assessed for taxation was excessive, and was unlaw- 
ful, and that the afflant believed that the receivers can show "that 
in said valuation was included property not situate in the state of 



M'LEOD V. CITY OF NEW ALBANY. 381 

Indiana, but situate in the state of Kentucky, and that the sum 
was so excessive as to shock the sensé of fairness of any reason- 
able man, and that bj said excessive, unreasonable, and unlawful 
valuation the taxes claimed by the said city of New Albany are 
greatly increased, and are greatly in excess of that v^hich is.either 
just or reasonable; • » « that said facts hâve only fully corne 
to their (the receivers') knowlédge since the filing of the report of 
the spécial commissioner, and that they would hâve been set up 
before said Harrison (spécial commissioner) if then fully known." 
The court on the 27th day of September, 1894, overruled the ex- 
ception, conflrmed the report, and ordered the receivers to pay the 
amount found due. 

It is alleged in error that the court erred in overruling the excep- 
tions to the report, and in ref using to recommit the cause for further 
hearing. The objection for defect of proper parties may be taken 
advantage of either by demurrer, plea, answer, or at the hearing. 
If the defect be apparent upon the face of the bill, it should be 
called to the attention of the court by demurrer; otherwise by plea 
or answer. Such an objection is not usually available for the lirst 
time at the hearing, unless there is wanting an indispensable party, 
without whose présence a détermination of the controversy cannot 
be had. The suggestion that the New Albany Railway Company 
and the New Albany Belt & Terminal Railroad Company are indis- 
pensable parties to the intervening pétition cannot avail upon this 
appeal, for the reason that, if otherwise they are necessary parties 
to the pétition, the claims of the respondent with respect to taxes 
laid upon their property were not determined by the decree now 
under review, but were reserved for further hearing. The other 
parties, whose présence is suggested as essential, are parties to the 
original bill, as holding incumbrances upon the property subordinate 
to the lien of the complainant. They were in court in the suit in 
which the receivers were appointed, and were bound to take notice 
of the intervening pétition of the city filed in that suit, and of the 
proceedings thereunder. It was not necessary that they should be 
made formai parties to the pétition. Being parties to the suit, they 
were in fact parties to the intervening pétition. The receivers, in 
respect to the conservation of this property, represent ail parties to 
the original bill. It was their duty to préserve the estate, and 
thereto to pay the taxes thereon. If the taxes were illegally laid, 
it was their duty, representing ail in interest, to contest payment. 
If parties to the original bill desired to take active part in such con- 
test, they had the right to be heard, and such right, if demanded, 
would doubtless hâve been accorded to them. They did not so 
ask, although, being parties to the suit, they were obligated to 
take notice of the proceedings. They are not hère objecting that 
they were not well represented by the receivers. The latter can- 
not for the flrst time, after fuU hearing upon the merits before tlie 
master, object that those they represented should be formally 
notified of the pétition. 

A rehearine for newly-discovered évidence rests in the sound 
discrétion of the court. The application should disclose the new 
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testimony, the names of the -witoesses, and the character of any 
documentary évidence; that it has corne to light since the hearing, 
and was not known, and conld net by reasonable diligence bave 
been ascertained for use at the hearing; that it is not cumulative. 
DextQT V. Arnold, 5 Mason, 303, Fed. Cas. No. 3,85(5; Daniel v. 
Mitchell, 1 Story, 198, Fed. Cas. No. 3,563. Within thèse prin- 
ciples, the application was properly denied. It failed in every es- 
sential to come within the rule. The record does not contain the 
évidence before the master, and the application does not show that 
the proposed new évidence was not cumulative. No diligence to 
obtain the évidence at the hearing is exhibited, Indeed, so far 
as the application présents the matter, there is confession of négli- 
gence. The most ordinary diligence in the préparation of the case 
for the hearing would hâve suggested the ascertainment of the basis 
of assessment of the property, and, if in such assessment there was 
included property situate without the limits of the state, it must 
hâve been matter easily determined. Neither the facts nor the 
witnessea by whom the facts are to be proven, are set forth in the 
application. Nor does it appear that the facts hâve come to the 
knowledge of the receivers since the hearing. It is merely asserted 
that they hâve only since the hearing fully come to their knowledge. 
If, without subjection to the imputation of négligence, they were 
only partially informed of the facts at or before the hearing, it 
became their duty to apply for a postponement of the hearing until 
the facts could be fully ascertained. Proceeding with the hearing 
without objection or request for time to fully ascertain and produce 
the évidence, they cannot now equitably ask for a rehearing merely 
because they were not then fully advised of the facts; especially 
so when neither the facts they expected to prove, nor the extent of 
their previous knowledge of them, are disclosed to the court. The 
évidence was not newly discovered, within the meaning of the law. 
The application is presented upon the mère belief of the afflant, 
and is wanting in compliance in every particular with the settled 
rule governing such matters. But, were the case otherwise, such 
an application is not founded in matter of right, but is addressed 
to the Sound discrétion of the court. The exercise of that discré- 
tion cannot be assigned for error or reviewed in an appellate court. 
Steines v. Franklin Co., 14 Wall. 15, 22; Bufiangton v. Harvey, 95 
U. S. 99; Eailway Co. v. Heck, 102 U. S. 120; Boesch v. GrafiE, 133 
U. S. 697, 10 Sup. et. 378; Bondholders & Purchasers of Iron E. R. 
V. Toledo, D. & B. R. Co., 18 U. S. App. 479, 10 C. C. A. 319, 62 Fed. 
166. Afflrmed. 



GUNN V. BRINKLEY OAE WORKS & MANUF'G CO. 
(Circuit Court of Appeals, Elghth Circuit. February 14, 1895.) 

No. 348. . 

Equitt—Jurisdiction— Account. 

G., as surviving partner of the firm of G. & B., filed a bill for an ac- 
countlng against the B. Manuf'g Co. It appeared that the transactions 
between the firm and the B. Manuf'g Col involved a ruaning account of 
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more than 500 items, exteoding over more than six years, and further 
complicated by fraudulent entries and omissions by tlie deceased partner 
of the flrm, who liad been its busiaess manager, and also tlie manager of 
the B. Manuf g Co. Held, that an action at law for the balance due, in a 
fédéral court havlng no power to order a référence^ would be an inadé- 
quate remedy, and that the case was within the jurisdletion of a court of 
equity. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

This was a bill by John Gunn, surviving partner of the flrm of 
Gunn & Black, against the Brinkley Car Works & Manufacturing 
Company for au accounting. A demurrer to the bill was interposed 
and sustained, and the bill dismissed. The complainant appeals. 

George Gillham flled brief for appellant 

M. L. Stephenson, Jacob Trieber, John J, Homor, and E. C. Hornor 
filed brief for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges, 

SANBOEN, Circuit Judge. This is an appeal from a decree dis- 
missing the amended bill of the appellant, John Gunn, for an ac- 
counting between himself, as surviving partner of the flrm of Gunn 
& Black, and the Brinkley Car Works & Manufacturing Company, 
a corporation, According to the allégations of this bill, the appel- 
lant and William Black composed the partnership of Gunn & Black 
from 1881 until 1889, when Black died. During this time Black was 
the business manager of this flrm, and the appellant, who could 
read but little and from lack of éducation could not understand 
bookkeeping, intrusted to him the entire management of the busi- 
ness of the partnership. During ail this time Black was also the 
président and gênerai manager of the Brinkley Car Works & Manu- 
facturing Company, a corporation of the state of Arkansas. He 
had a much larger pecuniary interest in this corporation than in 
the partnership, while the appellant, Gunn, had a much larger in- 
terest in the partnership than in the corporation. From February 
14, 1882, to November, 1888, the partnership and corporation were 
engaged in business as merchants, and were continually dealing 
with each other. Thèse dealings were evidenced by a mutual run- 
ning account, which has never been settled. A copy of the items 
of this account, as it appears on the account books of Gunn & Black, 
discloses more than 400 items charged, and more than 100 items 
credited, by that flrm to the corporation, and shows a balance of 
more than |20,000 due from the corporation to the partnership. 
But the corporation dénies any indebtedness, and maintains that the 
partnership is indebted to it. Black, as manager of both the 
partnership and the corporation, superintended the bookkeeping 
of both concerns, and perpetrated gross frauds on the partnership 
by withholding from the account books of the firm proper débits 
to the corporation, and by placing thereon false and improper 
crédits in favor of the corporation, amounling in the aggregate 
to many thousand dollars, so that the corporation is justly indebted 
to the partnership in an amount far in excess of the balance shown 
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by the books of tlie latter. Many of the items that should hâve 
been, but were not, charged to tbis corporation on thèse books are 
set forth in the bill. The corporation, after repeated demanda, 
refuses to permit the appellant to examine its account books, or 
to fumish him with any statement of the account between it and 
the partnership. The prayer of the bill is for a true account be- 
tween the appellant, as surviving member of this partnership, and 
the corporation, for the recovery of the balance that shall be found 
due, and for other relief. To this bill a demurrer was interposed. 
The court below sustained the demurrer, and dismissed the bill. 

In support of this decree counsel for appellee relies upon the légis- 
lative déclaration of the judiciary act of 1789, that "suits in equity 
shall not be sustained in either of the courts of the United States 
in any case where a plain, adéquate and complète remedy may be 
had at law" (Rev. St. § 723), and upon such cases as Hipp v. Babin, 
19 How. 271; Root v. Railway Co., 105 U. S. 189, 212; Parkersburg 
v. Brown, 106 U. S. 487, 500, 1 Sup. Ct. 442; Buzard v. Houston, 
119 U. S. 347, 7 Sup. Ct. 249; and Whitehead v. Shattuck, 138 U. S. 
146, 11 Sup. et. 276, — which reiterate and rest upon that well-set- 
tied rule. None of thèse cases, however, involve a complicated 
uiutual running account. In each of theni the remedy at law was 
adéquate and complète. But how can the appellant in this case 
obtain a correct and adéquate accounting between this partnership 
and corporation in an action at law? In such an action for the 
balance due on this account the national courts hâve no power to 
order a référence to take and state the account, but the entire case 
muât be tried to the jury. According to this bill there is hère a 
mutual running account that extends over a period of more than 
six years; it involves more than 500 items; it bas been compli- 
cated and confused by the fraudulent entries and omissions of a 
faithless trustée; ajid, in our opinion, it would be next to impossi- 
ble for a jury to carefully examine this account and reach a just 
resuit. That can only be donc by a référence to a mastër or a 
hearing before a chancellor in the method peculiar to a court of 
equity. In Kirby v. Railroad Co., 120 U. S. 130, 134, 7 Sup. Ct. 
430, a case involving an account aggregating about $350,000, and 
running for a period of less than 10 months, Mr. Justice Harlan, in 
delivering the opinion of the suprême court, said: 

"The case made by the plaintiff Is clearly one of which a court of equity 
may take cognlzance. The complicated nature of the accounts between the 
parties constitutes Itself a suffleient ground for golng into equity. It would 
hâve been difflcult, if not Impossible, for a jury to unravel the numerous 
transactions Involved In the settlements between the parties, and reach a sat- 
Isfactory conclusion as to thè amount of drawbacks to which Alexander & 
Co. were entitled on each settlement 1 Story, Bq. Jur. § 451. Justice coùld 
not be done except by employing the methods peculiar to courts of equity." 

To deprive a court of equity of jurisdiction, the remedy at law 
must be plain and adéquate, — "as practical and efiScient to the ends 
of justice and its prompt administration as the remedy in equity." 
Boyce's Ex'rs v. Grundy, 3 Pet. 210, 215; Oelricha v. Spain, 15 Wall. 
211, 228; Preteca v. Land-Grant Co., 4 U. S. App. 327, 330, 1 0. 0. 
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A. 607, 50 Fed. 674; Foltz v. Railway Oo., 8 0. 0. A. 635, 641, 60 
Fed. 316, 322. An action at law in a fédéral court does not fur- 
nish such an adéquate and efficient remedy for the examination of 
a long, confused, and complicated mutual account like that disclosed 
in this bill. The decree below must be reversed, and the cause re- 
manded for f urther proceedings not inconsistent with this opinion ; 
and it is so ordered. 



PDTNEY et al. v. WHITMIEH et al. 
(Circuit Court. D. Soutli Carolina. March 15, 1895.) 

1. CiBCDiT Courts — Jdbisdiction— Amount m Controvbrst — Orkditors' Bill. 

A creditors' bill cannot be maintained, in tlie United States circuit court, 
by several complainants, each holding a separate and independent demand 
against the debtor less than $2,000 in amount, though the aggregate of 
ail the complainants' demanda exceeds $2,000. 

2. Equity Puactioe— Supplembntal Bill. 

A defective original bill, which affords no ground for proceeding upon 
It, cannot be sustained by flling a supplemental bill, founded upon mat- 
ters taking place after the flling of the original bill. 
8. Ckeditobs' Bill— Nbcessity dp Judqment. 

One who claims to be a créditer of a défendant, but whose claim has 
not been reduced to judgment, and who has no lien and claims under no 
trust, cannot maintain a creditors' bill or a bill to set aside deeds alleged 
to be fraudulent. 

This was a bill in equity by Stephen Putney & Co. and others 
against Bartow T. Whitmire and others to set aside certain mort- 
gages as fraudulent, and for other relief. Each of the individual 
claims of the creditors was less than $2,000, and none of them had 
been reduced to judgment. A supplemental bill was flled, alleging 
an assignment by certain of the complainants in the original bill to 
their co-complainants of ail their claims, thus increasing the claim 
of said complainants to a sum much greater than the jurisdictional 
amount. The défendants demurred on the ground that the court 
had no jurisdiction of the original bill ; that the filing of the supple- 
mental bill could not affect the jurisdiction, and that the creditors, 
ihaving failed to obtain judgment on their claims, could not main- 
tain their biU in this court. 

Perry & Heyward and Haynsworth & Parker, for complainants. 
Cothran, Wells, Ansel & Cothran, for défendants. 

SIMONTON, Circuit Judge. This is a creditors' bill, seeking to 
set aside certain mortgages of a stock of goods executed by tlie 
défendant Whitmire to his sister and brother. It is charged that 
the mortgages themselves are void because iutended to delay, hin- 
der, and defeat creditors; and that they are in effect an assignment 
with préférence, and so void under the statute law of South Caro- 
lina. The complainants are merchants, each of whom sold and 
delivered goods to Whitmire, and hold his notes given to them 
eeverally, and open accounts due to them severally by him. Thèse 
are set ont in détail. None of the plaintiffs, when the bill was filed, 
v.66p.no.4— 25 
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held in tbeir own right a demand against WMtmire equal to $2,000, 
and none of them, either at that time or since then, hâve reduced 
their daim to judgment. The prayer of the bill is for an injunction 
against the enforcement of the mortgages ; that they be declared null 
and void; that a receiver be appointed to take charge of the chattels 
covered by them; that creditors of Whitmire b^ enjoined from en- 
forcing their claims except in this suit; and that complainants 
may hâve judgment against the défendant Whitmire for their re- 
spective demands, as hereinbefore set ont; and for gênerai relief. 
This bill was flled on 16th July, 1894, and on the same day a rule 
was issued against the défendants to show cause, on 23d July there- 
after, why the prayer of the bill as to injunction and receiver be 
not granted. The défendants made return to the rule on 7th 
August. On 6th August, complainants filed a supplemental bill, in 
which it was alleged that Carhart & Bro., complainants in the orig- 
inal bill, had assigned ail their claims against the défendant Whit- 
mire to their co-complainants, Stephen Putney & Co., and that in 
this way and otherwise the claim of said Putney & Co. against said 
défendant was largely in excess of $2,000, besides interest and costs. 
On 6th September the défendants flled a demurrer to the bUl main- 
taining thèse points: That in the original bill none of the com- 
plainants show themselves within the jurisdiction of the court; that 
they cannot proceed in this court, not having established their sev- 
eral claims at law; that, if the court had no jurisdiction over the 
original bill, the supplemental bill could not cure this defect. (2) 
That a bill will not lie in this court to set aside fraudulent deeds in 
behalf of creditors whose claims hâve not been established at law. 

Hâve the complainants in the original bill, their several claims 
being each below $2,000, a standing in this court? Each complain- 
ant is a merchant. Their debtor is also a merchant. Their con- 
tracts with him were several contracts, having no connection with 
or relation to each other. Each claim stands upon its own merits. 
None of them has any lien upon, and no spécial property, légal or 
équitable, in, the property of their debtor. The interest of each 
is separate, and his contract is separate. Some may succeed, and 
some may fail, in establishing their debt. The success or failure 
qf one will not aflect the other. The flrst requisite is the estab- 
lishment of the claim. Under thèse circumstances, the rule is that 
each complainant must himself be compétent to sue. The best 
illustration of this is in the case of Shields v. Thomas, 17 How. 4. 
In that case distributees flled a bill against an administrator of an 
estate exceeding $2,000 in value. Each distributive share was less 
than the jurisdictional amount. Their aggregate exceeded it. A 
motion to dismiss was made and refused. The matter in contro- 
versy was the amount of the liability of the administrator. "Ail 
the distributees claimed under one and the same title. They had 
a common and undivided interest in the claim, and it was perfectly 
immaterial to the administrator appellant how it was to be shared 
among them. He had no controversy with either of them on that 
point, and, if there was any difflculty as to the proportions in which 
they were to share, the dispute was among themselves, and not 
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with him." The court in'this case differentiate it from Oliver v. 
Alexander, 6 Pet. 143, a suit for seamen's wages. "Although the 
crew are allowed by law, for the sal^e of conrenience, and to save 
costs, to join in a suit for wages, yet the right of each seaman is 
separate and distinct from his associâtes. His contract is separate, 
and his recovery does not dépend upon the recovery of others, but 
r.ests altogether on its own évidence and merits." In Stewart v. 
Dunhara, 115 U. S. 61, 5 Sup. Ct. 1163, a creditors' Mil to set aside 
a fraudulent assignaient, it was held that the claims of the cred- 
itors could not be united so as to maintain thé jurisdiction of the 
suprême court, for the reason that the decrees in their favor are 
several, and the amounts to be paid to them, respectively, do not 
exceed |5,000. 

In the case at bar, if complainants succeed, the decree in favor of 
each must be several, and the amount paid to each cannot exceed 
|2,000. The same principle is laid down in Rich v. Lambert, 12 
How. 347; Seaver v. Bigelow, 5 Wall. 208: Ex parte Baltimore & 
O. E. Co., 106 U. S. 5, 1 Sup. Ct. 35, with other cases in the same 
volume; Schwed v. Smith, 106 U. S. 188, 1 Sup. Ct. 221; Trust Co. v. 
Waterman, 106 U. S. 265, 1 Sup. Ct. 131; Adams v. Crittenden, 106 
U. S. 576, 1 Sup. Ct. 92. It must be noted that in this case there is 
no trust fund, or, indeed, any fund, to be administered. Whitmire 
holds in his own right a stock of goods. He has given mortgages cov- 
ering a part of them, but he remains in possession. The case is not 
within Handley v. Stutz, 137 U. S. 369, 11 Sup. Ct. 117. A distinc- 
tion has been sought between cases in which the jurisdiction of this 
court is in question and cases in which jurisdiction for the purposes 
of appeal to the suprême court is sought. But in Walter v. Eailroad 
Co., 147 U. S. 373, 13 Sup. Ct. 348, the rule is made applicable to both 
instances: 

"It is well settled In this court that when two or more plaintiffs, having 
several Interests, unité for the convenlene« of litlgatlon In a single suit, It can 
only be sustalned In the court of original iurisdîction or on appeal to this 
court as to those whose claims exceed the jurisdlctlonal amount." 

The learned counsel for complainants also maintain that the 
matter in controversy is the amount fraudulently mortgaged. But 
as to each complainant the amount in controversy is his own daim. 
He has no part or lot in the claim of any one else; and the question 
to be decided is, has he locus standi in this court? See Stewart v. 
Dunham, supra. In Chapman v. Handley, 151 U. S. 445, 14 Sup. Ct. 
386, a question arose as to the right of certain persons to share in 
an éstate as distributees. The estate was valued at $25,000. The 
court refused to unité ail the interests claimed by distributees, and 
so sustain the jurisdiction, saying: 

"Thèse claims of distributees are several, and not joint, and a joint applica^ 
tion for distribution can only resuit in judgments In several ty. * • * It is 
the distinct and separate share of each distrlbutee that is Involved In the 
proceedlng; and although. In this Instance, if the children of the plural wlfe 
had been admltted to share, they would hâve obtalned, and an amount in 
excess of $5,000 would hâve been withdrawn from the other children, the gain 
on the one slde and the diminution on the other would hâve been proportlon- 
ate as to each, and not in the aggregate as to ail." 
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It is not possible to resist the resuit of thèse authorities. This 
objection to the jurisdiction must be sustained. 

Has it been cured by the supplemental bill? The rule is that if 
an original bill is defective, and there is no ground for proceeding 
upon it, it cannot be sustained by flling a supplemental bill founded 
upon matters which hare subsequently taken place. 2 Daniell, Ch. 
Prac. (Perkins' Ed.) p. 1595, note; Candler v. Pettit, 1 Paige, 168; 
Bernard t. Toplitz, 160 Mass. 162, 35 N. E. 673. 

The next ground of demurrer is that the complainants are cred- 
itors at large, and hâve no judgment at law. There is no trust 
set up or existing. None of them hâve any lien. Each daim is 
based on a contract suable at law. None of them has an admission 
of his claim. Each claims to be a creditor. The gist and essence 
of his case is that he is a creditor. The flrst step he must take is 
to establish this fact. A court of equity cannot do this. Under 
article 7 of the amendmeuts of the constitution of the United States, 
the défendant Whitmire is entitled to the verdict of a jury on this 
point. Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712. There is an 
unbroken current of d.ecisioiis of the suprême court of the United 
States holding that an open creditor having no lien, and claiming 
under no trust, cannot obtain the aid of a court of equity in setting 
aside the deed of his debtor, alleged to be fraudulent, if this fact 
be brought to the attention of the court. Adler v. Fenton, 24 
How. 407. Nor can this be effected by a creditors' bill. Smith v. 
Eailroad Co., 99 U. S. 398; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
883, 977; Hollins v. Iron Co., 150 U. S. 379, 14 Sup. Ct. 127. So, 
also, the circuit court of appeals, as in Atlanta, etc., E. Co. v. West- 
ern, etc., Ey. Co., 1 C. C. A. 676, 50 Ped. 790, 2 U. S. App. 227. The 
cases relied upon by complainants can easily be distinguished. 
Case V. Beauregard, 101 U. S. 691, is one of them. This case had 
been before the court in 99 U. S. 119. The complainant had no judg- 
ment at law, but he sought relief by working out in his favor the 
equity between copartners, his debtors. The court held that as he 
had no spécifie lien on the property, and there being no trust which 
a court of equity can enforce, his bill could not be sustained. He 
then obtained a judgment at law, and flled a new bill, which came 
up in 101 U. S. The court held that the flrst décision was res 
judicata, and ail that is said goes to sustain the jurisdiction in that 
flrst case, — a jurisdiction maintained without previous judgment at 
law, maintained clearly because complainant sought to support a 
trust which he claimed. So, also, in Oelrichs v. Spain, 15 Wall. 228, 
there was an élément of trust. See Talley v. Curtain, 4 C. C. A. 
177, 54 Fed. 43; Hollins v. Iron Co., supra. The demurrers are 
sustained, and the bill dismissed for want of jurisdiction, each party 
to pay his own costs. Mayor v. Cooper, 6 Wall. 247. 
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FENWICK HALL CO. v. TOWN OP OLD SAYBROOK. 

(Circuit Court, D. Connecticut. March 12, 1895.) 

Ko. 826. 

L INJUNCTION— Dissolution op Rbstkaining Okder— Bill pob Discovebt. 
A mère temporary restraining order, granted ex parte, may be dissolv>!cl 
on motion before answer liled, even where the bill is one for discovery oi- 
disclosure; and, even if tlie rule were otherwise, it would not apply, v^'bern 
the motion to dissolve admits the truth of the allégations as to wbieli 
discovery is àsked, and where the matters sought to be disclosed would 
not be material to the trial. 

8, Fbdbbal Cotikts— Enjoining Phocekdings in State Courts. 

The statute forbidding fédéral courts to enjoln proceedings in state 
courts (Rev. St § 720) applies to a case in vphich it is sought to enjoln a 
town from levying upon and selling property for the purpose of collecting 
an assessment of benefits for the layout of a highway, which assessment 
the State court, pursuant to the state statutes, bas ordered to be coUected 
In the manner pursued in the collection of the town taxes; and it is Imma- 
terial that the town proposes, as alleged, to use the money for an unlawful 
purpose. 

This was a bill by the Penwick Hall Company against the town 
of Old Saybrook for injunction and discoTery. 

Seymour & Knapp, for complainant. 
Lewis E. Stanton, for défendant. 

TOWNSEND, District Judge. Motion to set aside an order 
granted ex parte, restraining the défendant from levying on and 
selling a certain hôtel belonging to the orator. The material facts 
are as follows: William L. Matson and others, having brouglil 
an application to the superior court for Middlesex county, in this 
state, for the layout of a highway, obtained judgment therefor 
against the orator and défendant herein, and an order for the assess- 
ment of benefits, and for the collection of the same, including the 
sum of 15,872.10, against the orator herein. Said order directed 
that said assessment» be collected, and said collection be enforced, 
in the same manner as in the case of collection of town taxes. 
This is the method of collection provided also by statute in sudi 
cases. The défendant claims that this court has no jurisdiction 
to stay thèse proceedings, under section 720 of the Revised Stat- 
utes of the United States, which is as follows : 

"The wrlt of injunction shall not be granted by any court of the UniUxl 
States to stay proceedings in any court of a state, except in cases where sucli 
Injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

The orator resists the motion. The preliminary objection made 
is that courts will refuse to dissolve an injunction, granted on a 
bill for discovery or disclosure, untU after answer. I do not un- 
derstand that the practice under said alleged rule prevents the 
court from inquiring into the merits of the action, especially in a 
case where a mère temporary restraining order has been granted 
ex parte, and without any such prevlous opportunity. Such order 
merely suspends proceedings until the court can hâve an opportu- 
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nity to inquire as to whether any injunction should be granted. 
Where a want of equity appears on the face of the bUl, the court 
will set aside an injunction upon motion, at any time. 1 Fost. 
Fed. Prac. 385. But even if it be assumed tliat the rule is as 
claimed, and that it is applicable to a mère restrainin<ï order, il 
would net apply where the motion to set aside the order admits 
the truth of the allégations as to which discovery is asked, and 
where the matters sought to be discovered would not be material 
at the trial. Wliite v. Steinwacks, 19 Ves. 83. 

It is next suggested that said statute is not applicable in cases 
where there can be no clash of authority between the state and 
fédéral courts. In this case, however, it appears that the state 
court has ordered that the work should be done on or before a cer- 
tain date. It is no answer to say, in this proceeding, that said or- 
der was beyond the jurisdiction of said court. The effect of a per- 
nianent injunction, if granted, would be to forbid the défendant 
tbwn doing the act which the state court has expressly ordered it 
to do, and would bring about the very resuit which it was the ob- 
, ject of the statute to prevent. The chief argument in opposition to 
the motion is based upon the claim "that under the guise of laying 
ont and constructing a highway, which is of public convenience 
and necessity, the défendant, the town of Old Saybrook, is in fact 
endeavoring to collect an assessment of beneflts, so called, not for 
the layout or construction of said highway, but for the purpose of 
depositing the money thus collected in a savings bank, that the 
principal and interest may be applied at some future date, not to 
the construction, but to the repair and maintenance, and possible 
reconstruction, of this highway. This is, in effect, an argument 
that this court should enjoin the défendant from obeying the order 
of the state court, because it proposes, after having obeyed it, to do 
some illégal act. This is not a matter with which this court is 
concerned, or orer which it has jurisdiction. A considération 
of the varions matters presented in the brief of counsel for tlie 
orator has failed to show that there is any suiïicient ground to 
support a déniai of the motion or to authorize the grant of an 
injunction. The judgment of the court which flrst acquired ju- 
risdiction of the cause is binding upon this court, and the 
rights acquired thereunder cannot be affected by proceedings 
in another suit by one of the parties in the former cau'rie. Such 
jurisdiction continues until the judgment is satisfled. 1 Fost. 
Fed. Prac. 347 et seq. In thèse circumstances, there being no féd- 
éral question involved, the granting of an injunction would be in 
direct violation of the prohibition of the statute. The rule in such 
cases, and the reasons therefor, are fully discussed in the follow- 
ing cases: Hemsley v. Myers, 45 Fed. 283, 289; Covell v. Hev- 
man, 111 U. S. 176, 4 Sup. Ct 355; Bank v. Hazard, 49 Fed. 293. 
The motion to set aside tihe restraining order is granted. 
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MASON et al. v. PEWABIO MIN. CO. et aL 

(Circuit Court of Appeals, Slxth Circuit. December 4, 1894.) 

Nos. 167-170 and 182-190. 

1. Corporations — Dissolution — Disposition of Asskts — Emploïment of 

COONSBL. 

The charter of the P. Co. expired in 1883. The business of the company 
was continued for about a year, and a stockholders' meeting was then 
held, at which an attempt was made to organize a new corporation to con- 
tinue the business, taking the property of the P. Co. at a valuation of $50,- 
000, Issuing stock to the shareholders of the P. Co., share for share, or 
paying a proportionate part of $50,000 to any shareholders who did not 
accept stock. This plan was agreed to by a large majority of the share- 
liolders, but was rejected by the rest, who brought suit against the old 
and the new corporations and the directors, who were the same in both, 
claimlng the right to hâve the property of the P. Co. sold, its debts paid, 
and the surplus distributed among the shareholders, and claimlng also an 
account from the directors of their receipts and disbursements in conducfc- 
ing the business of the company. after the expiration of the charter. This 
suit was strenuously defended through a long séries of proceedings, but 
resulted in a decree in favor of the complalnants, as prayed in the bill, 
and a sale of the property of the P. Co. for $710,000. The counsel engaged 
in the défense applied for payment out of this fund. Held, that the suit 
Involved only a controversy between tlie stockholders of the P. Co. as to 
their rights in its assets, and did not involve the corporate Interests of the 
company, and that the directors were not authorized to use the corpoiate 
assets or crédit in employing counsel to represent the contention of the 
majority stockholders and further their interests, nor were the counsel so 
employed entitled to be paid out of the proceeds of the sale, but must look 
to the interests which they really represented. 

2. Same — Compensation op Opficers. 

Held, further, that the président of the P. Co., who, before the dissolu- 
tion of the company, had received no salary, and who was one of the di- 
rectors who shared in and promoted the plan of the majority stockholders, 
was not entitled to any payment for his services as président after the 
dissolution. 

8. Samb — Ltability fok Borrowp.d Money. 

Held, further, that the liability of the P. Co. for money borrowed after its 
dissolution depended upon the existence of a necessity for the loan for the 
purpose of closing up the business of the company, and that a claim as- 
serted against the fund for money loaned by a company which appeared 
to bave used the property of the P. Co. between its dissolution and the 
sale, and to hâve been under the management of the same persons who 
were In control of the P. Co., could oniy be allowed after a probing of the 
accounts of the two companies, and to the extent of the balance due to 
such company for money actually loaned the P. Co. for necessary and prop- 
er purposes. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was a suit by Thomas H. Mason and others against the 
Pewabic Mining Companj and its directors to obtain a sale of the 
property of that company and an accounting. Cahill & Ostrander, 
C. E. Hellier, F. A. Balier, J. Lewis Stackpole, E. M. Morse, T. H. 
Talbot, ]). L. Demmon, T. H. Perkins, and the Franklin Mining Com- 
pany ail presented claims before the master in the cause, for coun- 
sel fées, salaries, and moneys loaned, ail of which claims were dîs- 
allowed by the master. The circuit court entered a decree con- 
firming the master's report. The claimants appeal. 
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The Pewabic MiniBg Company was a Mlchigan corporation, whose corpo- 
rate llfe explred in April, 1883. Its capital stock was divided into 40,000 
shares, of $25 each. It owned a large and valuable body of land immedi- 
ately on the famous Pewabic copper Iode, and actively prosecuted tbe busi- 
ness of copper mining during the period of ita charter life, and was still regu- 
larly engagea in extensive opérations at the time this litigation began (Marcb 
31, 1884), notwithstanding the expiration of its charter nearly a year before. 
At an annual stockholders' meeting in March, 1884, an attempt was made to 
organize another corporation, caUed the Pewabic Copper Company, to which 
a majority of the stockholders resolved that the assets of the old corporation 
.shpuld be transferred, at a flxed valuation of $50,000. This plan of organiz- 
atlon contemplated that the stockholders in the old company should become 
stockholders in the new for an équivalent amount of the old stock, or, if they 
did not elect to do this, then they were to reçoive in cash their proper portion 
of the assets as of the valuation of $50,000. Upon the vote of shares this 
plan was adopted and approved, the vote standing 27,919 in favor of to 6,754 
against it, and a transfer of the assets and property of the old company was 
directed to be made by the officers of the defunct company. Tlie minority 
were wholly unwilling to agrée to this arrangement, as desired by the ma- 
jority. They were neither willing to continue their capital in the new cor- 
poration, nor to accept a pro rata upon a valuation of $50,000. They insisted 
and demanded that there should be a public sale of ail the property of the 
corporation; that its debts should be paid; and that the surplus should be 
distributed pro rata among ail the shareholders. Deeming this to be their 
légal right, three shareholders, to wit, Thomas H. Mason, William Hart Smith, 
and Sullivan Ballou, filed their biU in this case, making défendants the old 
corporation, the Pewabic Mining Company, and the new corporation, the Pe- 
wabic Copper Company, and the officers and directors of the old as well as 
the new company, who were the same persons. The object of the bill was 
to prevent the proposed transfer and sale of the property and assets of the 
Pewabic Mining Company to the Pewabic Copper Company, and to obtain 
a public sale of ail the property of the Pewabic Mining Company, for pay- 
ment of debts and ratable distribution among ail shareholders. The bill also 
alleged that the regular business of mining had been carried on by the ofii- 
cers and directors of the old company, notwithstanding the expiration of its 
corporate life, and prayed that they should be required to account for ail 
receipts and expenditures in carrying on the business of the company after 
corporate dissolution. Such proceedings were had under the original bill as 
resulted in a decree in accordance with the contention of the minority com- 
plainants. 

The circuit court held: (1) That the minority shareholders could not be co- 
erced by a majority into an élection between taking shares in the Pewabic 
Copper Company in lieu of their shares in the Pewabic Mining Company, and 
receiving In cash a pro rata share of the assets, upon an arbitrary valuation 
of $50,000. (2) That court held that, upon the dissolution of the corporation 
by expiration of its charter life, the shareholders were entitled to hâve a pub- 
lic sale of ail the property of the corporation, and a distribution of the pro- 
ceeds of such sale, after payment of the corporate debts. (3) That the com- 
plainants were not entitled to an accounting with the old board of directors 
of the Pewabic Mining Company, on account of the côntinuance of the gên- 
erai corporate business of said company after expiration of its charter. Ma- 
son v. Mining Co., 25 Fed. 882. There was an appeal to the suprême court 
by both the complainants and défendants, the complainants appealing from so 
much of the decree as denied an accounting with the Pewabic directors. 
The decree of the circuit court was confirmed in so far as it had been ap- 
pealed from by the défendants, but was reversed in so far as the complain- 
ants had been denied an accounting with the officers and directors. Mason v. 
Mining Co., 133 U. S. 50, 10 Sup. Ot. 224. The case was remanded to the 
circuit court, with directions that a spécial master should be appointed, that 
an account of the assets and indebtedness of the Pewabic Company should 
be stated, and that an accounting should be had before said master with the 
offlcers and directors of the Pewabic Mining Company as to the business con- 
dueted by them after the expiration of the Pewabic charter, and with direc- 
tions that the property should be sold at public sale, for the purpose of pay- 
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Ing debts and distribution of the surplus assets among the shareholders. In 
May, 1890, a decree was entered in the circuit court upon the mandate of the 
suprême court, referring the cause to the Honorable Peter White, as spécial 
master, for an account of the debts and assets, and for an accounting with 
the offlcers and directors of the Pewabie Mining Company. The spécial mas- 
ter reported to the court that ail of the indebtedness of the Pewabie Mining 
Company, which was in existence at the time this litigation was begun, lu 
1884, had been settled and paid. He reported that a number of claims which 
had arisen pending the litigation, for money borrowed and expended by the 
défendants, and for professional services clalmed to hâve been rendered to the 
défendant company In and about the pending litigation, had been filed. Ile 
reported that the gross amount of the claims thus filed somewhat exceeded 
$80,000. He also reported that the tlme was exceedingly propitious for a 
sale of the property, and recommended that a sale should be ordered at once, 
without waiting to ascertain the amount and validity of the claims thus as- 
serted against the assets. This report was conflrmed In so far as provision - 
ally to establish an upset price at the sale which was by the same decree 
ordered to be made after due and extensive advertisement. Twice there- 
af ter, upon application of the défendants, the sale was postponed. But finally, 
upon the 24th day of January, 1891, the property was exposed to public sale, 
for cash, and reported as sold to complalnants, Mason and Smith, for the 
price of $710,000. Some effort was made to prevent a confirmation of this 
sale, and to hâve the biddings reopened. The circuit court, upon considéra- 
tion of ail the circumstances, decllned to reopen the bidding, and conflrmed 
the report of the sale. From this decree the défendants again appealed to 
the suprême court of the United States, where, upon fuU argument, the de- 
crees of the court ordering and conflrming the sale were in ail particulai's 
afiirmed. Mining Co. v. Mason, 145 U. S. 349, 12 Sup. Ct. 887; Marcus v. 
Mason, Id. Subsequently the spécial master, according to previous direction 
of the court, made report upon the varions claims asserted against the Pewabie 
Mining Company, or the proceeds of the sale of the property of that company-, 
In the hands of the master. That report was in ail respects conflrmed, ovei- 
exceptions interposed by nine différent interveners, whose claims were liti- 
gated. Each of thèse alleged creditors of the Pewabie Mining Company as- 
signed error upon the decree of the court, and prayed and was allowed a sep- 
arate appeal. Thèse nine appeals iuvolve in many respects îdentical questions, 
which hâve been heard and will be decided together. At the same term of the 
court at which the report of the spécial master upon thèse intervening claims 
was conflrmed, four of the Interveners filed pétitions. Thèse four pétitions 
were interposed, respectlvely, by J. Lewis Stackpole, Eobert M. Morse, Charles 
B. Helller, and CahiU & Ostrander, asking an allowance, ont of the funds 
arising from the sale, for the same professional services covered by their 
claims filed with the spedal master, and adversely reported. The circuit 
court, after conflrming the master's report, dlsallowed and dismissed the péti- 
tions aforesaid. The petltloners, In addition to their appeal from the decree 
confirming the master's report, were allowed appeals from the decree dis- 
mis^ng their respective pétitions. Thèse four last mentloned appeals were 
heard along with the appeals from the decree conflrming the report of the 
spécial master. 

CahiU & Ostrander, in pro. per., and Fred. A, Baker, in pro. per., 
for appellants. 

Dickinson, Tliurber & Stevenson (Don M. Dickinson and Alfred 
Rnssell, of counsel), Thomas H. Talbot, in pro. per., Daniel L. Dem- 
mon, in pro. per., and Thomas H. Perkins, in pro. per., for appellees. 

Before TAFT and LURTON, Circuit Judges, and RICKS, District 
Jndge. 

LURTON, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 
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The appeals of Thomas H. Talbot, Cahill & Ostrander, Fred. A. 
Baker, J. Lewis Stackpole, Charles E. Hellier, and Robert M. 
Morse involve the liability of the Pewabic Mining Company, or of 
the fond in court arising from a sale of its assets, for professional 
services rendered to that company or to the fund since this litiga- 
tion arose. The facts applicable to each appeal are the same, and 
what we might say as to one would be equally pertinent as to ail, 
except in so far as the services rendered by Mr. Talbot began at an 
earlier date in the history of this litigation than those of his subsé- 
quent associâtes. The six appellants above mentioned are gentle- 
men of the légal profession, and hâve du ring the pendency of this 
very protracted litigation rendered valuable professional services 
in this case to those litigants named in the original bill as défend- 
ants. The défendants named therein were the Pewabic Mining 
Company, a corporation created under the law of Michigan, whose 
charter life had expired nearly a year before this suit was insti- 
tuted; the Pewabic Copper Company, a corporation of the state of 
Michigan, organized in 1884, and being the same corporation to 
whicb the offlcers and directors of the PeAvabic Mining Company 
purposed conveying ail the property and effects of that company, in 
pursuance of the stockholders' resolution heretofore mentioned. 
The other défendants were Johnson Vivion, Henry Billings, Thomas 
H. Perldns, A. B. Butterick, and D. L. Demmon, ail being officers 
and directors of both the old and new corporations. 

The principal contention of appellants is that their services were 
rendered upon an express employment by the Pewabic Mining Com- 
pany, and that thèse services were rendered in good faith and with 
diligence, in the proper interests of that corporation and the gén- 
éral body of shareholders. They insist that, notwithstanding the 
expiration of the charter life of that company, under the statutes of 
Michigan the corporate life was continued for the purpose of wind- 
ing up its affairs and disposing of its property ; and that the author- 
ity thus conferred extended not only during the period of three 
years mentioned in the statute, but for the entire time that any 
litigation begun during that time should continue; and that, under 
the statutory powers conferred by the Michigan act, the ofQcers 
and directors of the defunct corporation had power to bind and 
obligate that company for ail professional services deemed by them 
reasonably necessary. 

The constitution of Michigan prohibits the granting of any char- 
ter to a corporation, of the class to which the Pewabic Mining Com- 
pany belonged, for a period longer than 30 years. Any législation 
authorizing an extension of the original corporate life and corporate 
powers fora period beyond 30 years would obviously be ineffective, 
as prohibited by the constitution. Attomey General v. Perkins, 73 
Mich, 303, 41 N- W, 426. At the common law, when the corporate 
life was terminàted, by limitation, f orfeiture, or otherwise, the 
corporation ceased to exist in légal contemplation for any purpose 
whatever. No suit could be maintained in its name or against it, 
ând pending suits abated as in the case of the death of a nâtùral 
person. Bank v. Colby, 21 Wall. 615. But this common law ex- 
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tinguishment of remédies, and the common-law conséquences, such 
as reverter and escheat, were obviated by courts of equity, which 
regarded tlie corporation as a mère trustée, the creditors and stock- 
holders being the cestui que trust. The death of the trustée was 
not allowed to defeat the trust nor to destroy the rights of the ben- 
eâciaries. In business corporations the capital is contributed by 
the stockholders, and they are justly entitled to be regarded as the 
équitable owners of the corporate assets, after payment of corporate 
debts, and their relations inter sese are to be regarded as analogous 
to the relations of partners. Equity, therefore, by reason of the 
flexibility of its remédies, was able to obviate the harsh common- 
law conséquences of dissolution, such as reverter and escheat, by 
administering the assets as a trust. This doctrine, so well known 
now to students of equity, is elaborately considered in the opinion 
of Justice Campbell in Bacon t. Eobertson, 18 How. 480. In 
most, if not in ail, of the states of the Union, statutes of like ténor to 
that of Michigan hâve been passed continuing the corporate life 
pro hac vice, for the purpose of enabling the corporation to wind 
up its aiïairs and convert its assets into money for payment of 
debts and distribution of surplus among stockholders. Thèse stat- 
utes are embodiments of équitable doctrines, and afford légal rem- 
edy where before there was none. Mor. Pub. Corp. §§ 1036, 10.37. 
The Michigan statute operated only to continue corporate capacity 
that suits might be prosecuted by or against it, that its business 
might be wound up in an orderly way, its corporate property dis- 
posed of, and distribution made among the stockholders after pay- 
ment of debts. That the purpose of the statute was purely admin- 
istrative is made positive by the express limitation conveyed in the 
concluding words: "But not for the purpose of continuing the 
business for which such corporations hâve been or may be estab- 
lished." 1 How. Ann. St. §§ 4025-4867. 

The question now to be adjudged is as to whether the directors 
thus holding over as trustées, for the purpose of winding up this 
corporation, were authorized, under the issues involved in this liti- 
gation, to charge the assets of the dissolved corporation with the 
expense of defending the suit instituted and conducted by com- 
plainants. It is most obvions, when we read this Michigan statute 
in the light of the common law, that the powers preserved to the 
managing ofScers of this defunct corporation were only such as 
were reasonably necessary in closing ont and winding up the cor- 
porate affalrs. Did the controversy presented by this litigation 
involve the corporate interests of the PeM'abic Company? A year 
after the charter of that company had expired by its own limitation, 
we find the stockholders assembled in due and regular course, on 
call issued by the directors, of which ail proper notice had been 
given. A large majority of the stockholders wished to continue 
their capital in a new corporate organization, to which should be 
conveyed ail the property and assets of the defunct company. 
Their scheme involved the issuance of stock in the new corporation 
for a like amount of shares in the old, and the assumption by the 
new entity of the debts of the old. If this scheme had been aecept-' 
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able to ail of the stockholders, there would hâve been no légal 
dilïiculty in carrying it out. But just hère was the difHculty. AU 
were uot willing to continue their capital in further prosecution of 
an enterprise wich had been for some years unremunerative and 
was wholly spéculative. To meet this difSculty, the scheme of the 
majority placed a valuation of $50,000 upon the entire assets of the 
old Company, and gave to each shareholder the élection to take 
share for share in the old, or to receive a ratable part of |50,000 In 
full extinguishment of his interest in the surplus of the assets of 
the old corporation. The vote in favor of this disposition of the 
oorporate property was carried by a majority exceeding two-thirds. 
The président and secretary were empowered to make the neces- 
sary conveyance to the new organization. Against this action, a 
minority, holding 5,000 shares, protested, and demanded that the 
property should be publicly sold, for cash, after full notice, and 
insisted upon this, as the légal right of any stockholder unwilling 
to assent to the proposed disposition. The protest was unavailing, 
and the minority flled this bill for the purpose of preventing the 
proposed disposition of the corporate property, and to procure a 
public sale thereof. They also sought to hâve the directors ac- 
count for their receipts and expenditures in the continuance of the 
regular business of the corporation after expiration of charter. 
Thus was presented a controversy between stockholders, as to the 
relative rights of the majority over the minority in regard to the 
disposition of the assets of a dissolved corporation. The defnnct 
Company had no concern as a corporation in the question thus pre- 
sented. It was not a question of the continuity of the old cor- 
porate life. That was dead beyond résurrection. The plan of 
the majority involved a new corporation altogether, and a convey- 
ance of the property of the old to the new. The power which the 
majority claimed in regard to the disposition of the assets of the 
old Company was unsustainable in law or justice. The demand of 
the minority was the clear law of the case. This was so ruled by 
the circuit court, and, upon appeal to the suprême court, was fully 
sustained. Mason v. Mining Co., 25 Fed. 882; Id. 133 U. S. 50, 10 
Sup. et. 224. Thèse opinions established that, in the absence of 
an agreement to the contrary, each stockholder had a right to hâve 
the corporate property converted into money, by public sale, whether 
sale was necessary for the payment of debts or not, and that no 
majority of stockholders, however large, could compel a share- 
holder in a dissolved corporation to hazard his interest in a new 
corporation, or accept a valuation arbitrarily flxed by that majority. 
To this litigation the old corporation was a formai party. It had 
as a corporation no concern in such a contest between disagreeing 
stockholders. That it was a litigation between adverse parties of 
stockholders is clearly stated by Mr. Justice Brewer in delivering 
the opinion in the second appeal, who said : 

"In 1883 the Pewabic Mining Company ceased to exist. Its property then 
beloiiged to the différent stoclcliolders, as tenants in common. They could not 
agrée among themselves. The minority appealed to the courts, and there the 
litigation was carried on for years; the minority insisting upon a saJe, the 
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majorlty upon the transfer of the property to a new corporation. At the end 
of six years the controversy was finally determined by this court; and In 
January, 1890, a decree of the circuit court dlrecting a sale was aflarmed." 
Mining Co. v. Mason, 145 U. S. 35C, 12 Sup. Ct. 887. 

It seems most obvious that the other défendants, who were share- 
holders acting with the majority and offlcers and directors endeav- 
oring to obtain judicial sanction for the plan of the majority, were 
not, by the power conferred upon them by the Michigan statute, 
authorized to use the corporate assets or crédit in employing coun- 
sel to represent the contention naaintained by the majority share- 
holders. This disposes of so much of Mr. Talbot's claim as rests 
upon services rendered in this cause prior to the mandate of the 
suprême court upon the flrst appeal, and for services in the quo 
warranto proceedings reported in Attorney General v. Perkins, 73 
Mich. 303, 41 N. W. 426. 

The major part of Mr. Talbot's claim is for services rendered 
after the flrst appeal had been decided and a mandate sent down. 
The entire services of the other appellants, whose claims hâve 
been grouped, were rendered in this cause after the mandate on the 
flrst appeal. This suit had been begun in March, 1884. The flrst 
appeal to the suprême court was decided in January, 1890. The 
learned judge whose opinion is now under review correctly states 
that that mandate directed the circuit court "to ascertain the debts 
of the Pewabic Company, and thereupon make an offer of the plant 
of the Company at a public sale; and if no more should be bid 
than the aggregate of 150,000, and the debts thus ascertained, that 
the sale should be dropped, and the transfer to the new company, 
which the majority desired to consummate, should be allowed to 
prooeed. If more than such amount should be bidden, it was 
directed that the public sale be proceeded with." "This court 
[still quoting from the same opinion] was further directed to defl- 
nitely ascertain the debts of the corporation, to require an ac- 
counting by the directors of their dealings with the company's 
assets subséquent to the date of the expiration of its chartered 
existence, and, upon getting together the whole fund, to make 
proper distribution thereof." But appellants now contend that, aft- 
er this mandate came down, a difl;erent situation was presented, 
one which demanded that the defunct corporation, as such, should 
be represented in the ascertainment of the corporate debts and in 
ail the proceedings in advance of the sale. They insist that the 
directors, as the représentatives of the corporation being wound 
up, were charged with the duty of protecting the assets against 
unjust debts and against a prématuré sale; that it was their 
duty to see that ail the proceedings leading up to the sale were 
regular, and to do ail that was possible to induce compétitive bid- 
ding, and take every step deemed wise and likely to enhance the 
ultimate résulta of a sale; that* it was the duty of the officers of 
the old company to défend any suits which might be instituted 
through intervention by persons claiming to be creditors of the 
corporation, and that for this purpose they had a right to retain 
necessary connsel. That it was the duty of the managers of the 
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Pewabic Company to défend any and ail claims unjustly asserted 
by intervention or otherwise against that Company is quite plain, 
but it bas no practical application hère. The spécial master had, 
before the flrst appeal, reported that no debts incurred before this 
litigation began had been flled, and that ail such debts had been 
paid off by the managers of the Pewabic Company. The claims 
which he provisionally reported, with a view of flxing an upset 
priée, were ail liabilities incurred after this bill was flled. Thèse 
claims were not resisted by the counsel now asserting claims for 
services. On the contrary, they were confessed by the Pewabic 
Company, in so far as that Company is represented. With unim- 
portant exceptions, the claims flled with the spécial master, under 
the decree upon the mandate, are the very claims now involved 
in the several appeals under considération. We do not overlook 
the fact that one of the counsel so employed did interpose formai 
défense to the claims of Lis associâtes, and to the claims of the 
other appellants, whose cases will hereafter be referred to. The 
défenses were, however, never pressed by him, and were inconsist- 
ent with the validity of his own claim. The real défense against 
each and every of the controverted claims has been made by coun- 
sel for complainants, and but for them it is évident that no ob- 
stacle whatever would hâve stood between the présent appellants 
and the decrees they severally sought. Neither hâve we overlooked 
the further fact that the counsel for the complainants sought to 
hâve their compensation charged upon the fund, and that appel- 
lants, or some of tliem, actively resisted the claim thus asserted. 
It is the right of every beneflciary who is interested in the distri- 
bution of a common fund to contest each claim demanding par- 
ticipation. Each is interested in cutting down every other claim, 
that his own share may be thus enlarged. We do not understand 
that, for every contest thus made, the contestant establishes a 
charge upon the common fund. Self-interest is the motive of such 
défenses, and the resulting enlargement of his own share, in case 
of success, is the anticipated reward. 

We quite agrée with the circuit court in the opinion that, when 
the mandate of the suprême court was received, the real and sub- 
stantial litigation between the contending factions of stockholders 
should hâve been regarded as at an end. Yet it was precisely at 
this stage of the case that a large addition was made to the coun- 
sel who had theretofore appeared for the défendants. Messrs. Ca- 
hill & Ostrander, Mr. Baker, Mr. Morse, Mr. Stackpole, and Mr. 
Hellier now appeared as counsel representing the Pewabic Min- 
ing Company. Why this remarkable increase in the number of 
counsel just when ail concerned had every reason to believe that 
the brunt of the litigation was over is not easily explainable. Ail 
of thèse gentlemen claim to hâve been regularly retained by the 
oificers and directors of the Pewabic Mining Company. Of this 
we hâve no doubt. But did thèse surviving administrative agents 
hâve authority thus to employ counsel at the expense of the assets 
of the defunct corporation to further carry on the litigation between 
the disagreeing factions of the stockholders? The rights of the 
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minority to hâve the property sold at public sale, for cash, had been 
clearly vindicated. Six years of hotly-contested litigation had re- 
sulted in settling this proposition beyond further controversy. 
That they were entitled to hâve as speedy a sale as was consist- 
ent with the due and orderly conduct of the suit is most obvious. 
Notwithstanding this, the record shows that just at this period 
there began a séries of dilatory tactics intended to delay a final 
sale. Before the spécial master and in the circuit court, every dil- 
atory objection to be found in the armory of skilled practitioners 
seems to hâve been resorted to for the purpose of protracting a 
final sale. It appears from the record that the spécial master, 
Mr. Peter White, was a gentleman exceptionally well qualifled for 
his duties, and entirely compétent to advise the court concerning 
the expediency of a sale. In his provisional report, flled September 
18, 1890, he said: 

"In my opinion, the mining companies owning contiguous property and a 
combination of stocliholders will be the principal competing bidders at the 
sale, and that ail of thèse are famillar with the property. I am also of the 
opinion that, if the property could now be brought to sale, It would be run up 
by responsiWe bidders to $500,000 or upward. I find that the présent is a 
more auspicious time for a sale of this property at a good price than has been 
for years; that inquiries for the day of sale are fréquent, and Interest in the 
sale very active; and I am satisfled that the sale should take place at the 
earliest day on which it can be fixed by the court, so that advantage may be 
taken of the présent condition of the market. I find that the fact that this 
property Is to be sold imder the decree in this cause is already widely known 
among those Interested in copper lands, or who are likely to be bidders, in 
Boston, New York, and Michigan; Boston being the center in this country of 
copper Investments and financial opérations." 

The exceptions interposed to this provisional report were over- 
ruled, and the spécial master ordered to sell the property, after 
due advertisement. Twice after it had been advertised, the circuit 
court, on application of défendants, postponed the sale. At length, 
on January 24, 1891, a sale was made, at the price of |710,000. 
Défendants sought to hâve this bid rejected and the biddings re- 
opened. One Marcus, of questionable financial character, inter 
posed a further bidding, which was countenauced by défendants. 
The court declined to reopen the biddings, and conflrmed the sale. 
From this decree a second appeal was taken, in the name of the 
Pewabic Mining Company and of the other défendants, which re- 
sulted in an affirmance of the sale. This is reported in 145 U. S. 
349, 12 Sup. et. 887, et seq. 

In the efforts of appellants to postpone the sale, and in their 
efforts to reopen the biddings, and in their briefs and arguments 
before the suprême court, it was contended, as they now hère in- 
sist, that the complainants, from the beglnning to the end, were 
acting in the interest of the Quincy Mining Company, which owned 
and operated a mining property adjoining the Pewabic property, 
and in which company the complainants were interested. Upon the 
other hand, it has been urged that the défendants, since their f all- 
ure to bring about a transfer of the property tp the Pewabic Cop- 
per Company, hâve beén acting solely and whplly in the interest 
of the Franklin Mining Conapany,jwhich oif^ned a mining property 
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adjoining that of tlie Pewabic Mining Company. It bas been urged 
that tbe Franklin Company and the Pewabic Company bave a com- 
mon management; that many of tbe directors of tbe Pewabic Com- 
pany are likewise offlcers and directors of ' tbe Franklin Mining 
Company; and that tbe défendants, in interposing obstacles to an 
early sale, and in attempting to open tbe oiddings, had no otber 
object tban to secure tbe property to tbe Franklin Company on 
account of their interest tberein. Tbe spécial master, Mr. Wbite, 
wbo was intimately acquainted witb tbe entire bistory of tbis liti- 
gation, reported adversely to eacb and every of tbe claims now 
under considération, upon tbe ground, among otbers, tbat tbe "said 
services were rendered and said expense incurred for and in bebalf 
of interests adverse to tbe gênerai body of stockbolders and cred- 
itors of tbe Pewabic Mining Company," and "were rendered and 
bad in said cause in bebalf of tbe defeated parties in tbe varions 
branches of tbe litigation tberein, and tbat ail of tbe said services 
rendered at otber stages of tbe litigation were adverse to tbe best 
interest of the estate of tbe Pewabic Mining -Company, including 
the postponement of the sale." 

An examination of the entire record leads ns to concur in the ob- 
servations of Judge Severens, tbe judge wbo presided in this cause in 
ail its stages after the flrst mandate, wbo, speaking of tbis report of 
tbe spécial master, said: 

"It was proper for the master to take Into account the gênerai nature of the 
case, and ail the facts and circumstances connected with it which had trans- 
pired subséquent to his appointment and under his cognizance. He knew that 
the contending parties were Interested in two great rival mining companies, 
who were struggling to get control of the Pewabic Mine, and he had suffl- 
cient reason for believing that the litigants were respectively striving to earry 
the property into their favored camp. He knew that, as soon as it was de- 
termined that a public sale was to be made of the mine except in a contin- 
gency which was very certain not to happen, a large number of additional 
counsel was brought into the défense, and a séries of dilatory tactics adopted, 
which he might reasonably believe were in the Interests of other parties than 
the Pewabic Mining Company. The flnancial condition of the Franklin Com- 
pany was not then such as to enable it to meet the sale. It was making eiïorts 
to prépare Itself. Mr. S. L. Smith, one of its directors, was on the ground in 
Michigan, professing to act as agent for the Pewabic Company (by what au- 
thority does not appear), and co-operating with the counsel in the dilatory 
proceeding? which were belng taken. It is said by one of the Michigan coun- 
sel that he was employed by two other counsel specially to appear for the 
Pewabic Company, and défend its interests as distinct from those of the di- 
rectors, and that said Smith paid him money, and promlsed he should be 
further paid for his services. What the need of tkis was if ail the counsel 
already in the case were employed for that purpose it may hâve troubled the 
master to comprehend. And the détail of the proceedings had before him for 
the pui-pose of his former report, as well as of those upon which the présent 
report is founded, shows clear Indications which might be regarded by him 
as strengthening the bellef that the défense was not conducted primarily in 
the interest of the Pewabic Mining Company. Among others of this sort, he 
inust hâve observed that the large claim against the Pewabic Company pre- 
sented by the Franklin Mining Company was during both his investigations 
promoted by counsel for the défense. It was on their motion and their ap- 
pearanee for the Franklin Company, and for the convenience of that and 
other clalmants, that the master adjoumed his hearing from Marquette to 
Boston, and a long trip, at considérable expense to the fund, was undertaken. 
None of the counsel for the défense acted f&r the Pewabic Company there, but 
some of them assisted in the présentation of the claims of the Franklin Com- 
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pany and others. Indeed, from flrst to last that company bas had no other 
counsel to represent it In the proeecutlon of the claim. They allège excep- 
tions against the action of the master exonerating the Pewabic Company from 
the claim of the Franklin Company. It is true that one of them, in the 
name of that company, flled objections to the allowance of the claims of the 
Franklin Company and others during the proceedings prior to the sale; those 
objections consisting of a proposition of law that, the Pewabic Company be- 
ing extinet, it had no légal capacity to incur the debt,— a proposition which 
they hâve always contended is wholly untenable,— and of a déniai of liabillty 
to the estent claimed. No step was taken by them to maintain either ground. 
The master may not unreasonably hâve concluded that the flling of those ob- 
jections was a part of the action taken to protract the litigation and post- 
pone the sale. It was then strenuously Insisted that ail the claims should be 
definitely passed upon before the sale. None of the measures adopted in the 
name of the Pewabic Company is any more easlly referable to its real défense 
than to the object which ail the appearances indicated. If it be said that, 
after the sale was finally conflrmed, the counsel had more liberty of action, 
the answer would be that there was nothlng to show to the master that there 
had been any change of relation. The point was made on the argument of 
thèse exceptions that, whatever the motive of their employers, if those em- 
ployers stood in such légal relation to the company as authorized them to con- 
tract in its name, the counsel were not bound to investigate their private 
purposes. But I think the master may properly hâve held that it would be 
Imputed to them that they should hâve known what was apparent to ail oth- 
ers having to do with the case, and that their employment for the purpose 
intended, at the expense of the Pewabic Company, would be a breach of trust. 
It ought rather to be implied that they undertook In the name of the corpora- 
tion, by means which were permissible by the practice of the court, and not 
injurions to the corporation, to accomplish the objects their employers had in 
View. It is right to say that the master does not report that the Pewabic 
Company has suffered any préjudice from what has been done in Its name, 
or that the counsel contemplated any such results; and I feel bound to say 
in justice to them that no such préjudice has happened, and that there Is no 
ground of imputing to them that they anticipated it was likely to happen; 
for while. In a légal point of view, the protraction of the litigation for the 
purpose Indicated was not justifiable, the accidents of the situation were such 
that the real Injury happened. The development of the adjacent mines demon- 
strated the value of the Pewabic, and the contention of the rivais carrled the 
prlce at the sale up to a figure not thought of in the beginning. Thèse facts 
are referred to because they were the incidents of the défense from the time 
when the case first came back from the suprême court to the second con- 
flrmance of the court, — a period coverlng almost the whole of ihese daims,— 
for the purpose of demonstrating the conclusion that the services rendered 
were not to the Pewabic Company, but in the interest of the Franklin 
Company and those afiillated wIth it. Under thèse circumstances, the ques- 
tion recurs whether it is équitable that thèse complainants should be com- 
pelled to help pay for conductlng the défense during that period. The master 
thinks not, and I agrée with him." 

With respect to the purposes and motives actuating the parties 
after the first appeal, Mr. Justice Brewer said, in delivering the 
opinion of the court on the second appeal : 

"It is Insisted by défendant that the plaintiffs were acting in the interest of 
the Quincy Mining Company, a corporation owning adjoining and rival min- 
ing property; that solely In Its Interest, and not for the beneflt of the stoek- 
holders in the Pewabic Mining Company, they carrled on this litigation, se- 
cured the sale, bought at it, and, in final consummatlon of the wrong to their 
co-owners, hâve, since their purchase, conveyed the property to the Quincy 
Mining Company. There is a counter charge by the appellees that the ma- 
jorlty of the stockholders who sought to convey the property to the new cor- 
poration, and who hâve been practlcally the adverse party In this litigation, 
and who may hereafter be consldered as described by the défendant, were 
acting In the interest of the Franklin Mining Company, anotber corporation, 
v.66F.no.4— 26 
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also owniog property adjacent to the PewablC Mine. We are Inclined to think 
there is tnith In each allégation, and that It is not dlfflcult to read between the 
llnes that the mlnority of the stockholders were Interested in the Quincy and 
the majority In the Franklin Company, and that thèse respective corporations 
were seeking to obtain possession and control of the Pewablc. But there was 
no wrong or fraud in thls, and no déception. Each party evidently knew the 
interests and relations of the other. In the answer originally filed by the de- 
fendant, in 1884, it wàs charged upon the plaintifCs that they were acting in 
the interest of a rival mining company." Mining Co. v. Mason, 145 U. S. 357, 
358, 12 Sup. et. 887. 

As to the contention of appellants that their services in procuring 
the two short postponements of sale were adrantageous to the inter- 
ests of the shareholders, and therefore were services for which the 
directors might contract and obligate the assets of the Pewabic Min- 
ing Company, it is sufficient to say that it by no means foUows that 
the price ultimately obtained was a conséquence of such postpone- 
ment. We are entirely satisfled that the enhanced price was one of 
the accidents of the litigation, and that the efforts of appellants to 
delay the sale were rendered in the interest of the Pranldin Mining 
Company, which desired delay for its ownpurposes. Our conclusion is 
that there is no error in the decree appealed from in so far as it is 
involved by the six appeals we bave been considering. For compen- 
sation, appellants must look to the interests they really represented, 
and cannot rely upon any contract between themselves and the 
defunct Pewabic Mining Company as a means of reacMng the fund 
in court. 

As heretofore stated, four of appellants flled pétitions asking an 
allowance ont of the fund for services rendered to the fund by the 
dilatory proceedings heretolore recounted. It is unnecessary to say 
more than that the reasonst heretofore given with respect to the 
same claims asserted againaj: the Pewabic Mining Company apply in 
full force to the claims assf rted against the fund. 

The next appeal to be ccmsidered is that of Thomas H. Perkins, 
who presented a claim for f 5,000, for his services as président of 
the Pewabic Mining Com] any, after its légal dissolution. That 
company had never paid an f salary to its président, and Mr. Perkins 
had no contract or agreem^dt for such compensation. He was one 
of the défendants, as a diretitor in both the old and new companies, 
and was one of the parties lasponsible for the employment of the ad- 
ditional counsel after the fii at mandate, and for the dilatory proceed- 
ings then instituted. We know of no ground upon which his claim 
should be sustained. 

The appeal of Daniel h. Demmon, who présents a claim for 
$14,208.33, for services as aecretary and treasurer of the Pewabic 
Mining Company, must bw disallowed. The reasons given by the 
circuit court are full and sàtisf actory, and need not be hère repeated. 

The last appeal to be <x>nsidered is that of the Franklin Mining 
Company, which presented a claim aggregating |42,240.54. The 
claim is for money loaned the Pewabic Mining Company after this 
litigation began. The m aster reportèd against thiS claim, and his 
report was conflrmed, thaugh not upon ail the grounds stated in the 
master's report The diiectors, after the expiration of the charter 
Ufe, had no gênerai power to borrow money or exécute notes. Cir- 
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cumstances might be shown which would justify the borrowing of 
money, and make the loan a charge upon the corporate assets. This 
money was borrowed by Daniel L. Demmon, secretary and treasurer 
of the Pewabic Mining Company, by authority of a resolution of the 
directors. Demmon was also secretary and treasurer of the Frank- 
lin Cîonipany, and seems to hâve represented the lender as well as the 
borrower in the transaction. Under thèse circumstances, the lend- 
ing Company is fully chargeable with a knowledge of ail the facts 
which operated as a limitation upon the power of the borrower to 
obllgate its assets for a repayment of such a loan. Demmon claims 
that the money was borrowed to redeem certain Pewabic property 
from exécution sale. His évidence only goes to show that the judg- 
ments paid ofC aggregated less than $17,000, which was the amount 
of the iirst loan. How the rest of the money was applied is most un- 
certain. The liability of the Pewabic Company for money borrowed 
after its corporate existence had ceased dépends upon the necessity 
which existed and the object of the loan. This directory had con- 
tinued the ordinary mining opérations of this corporation for a 
year after aU authority to continue business had ceased. For their 
receipts and expenditures they are liable to an account with com- 
plainants, and such an accounting has been ordered. It may be 
that their business opérations thus conducted gave rise to the 
necessity for borrowing money, and, if so, a question will arise as to 
the liability of the company for debts contracted while doing such 
business or its liability for money borrowed to pay debts which 
were created before expiration of charter, and which should hâve 
been paid ont of the means expended in carrying on the regular op- 
érations of the corporation after ail power to do so had ceased. 
There is much évidence tending to show that the Franklin and 
Pewabic Companies were under the management and control of the 
same men, and that the Franklin Company was largely the bene- 
flciarj' of this management, and liable to an account for its use of 
Pewabic property, machinery, and labor for its own beneât. Thèse 
matters appear, but are not offered as a set-off in any regular way. 
Thèse facts had much effect ùpon the m aster and upon the judge 
who conârmed the master's report, in leading to the conclusion that 
in justice nothing was due to the Franklin Company. We are not 
satisfied to reject this claim entirely, upon the showing made on 
this record. The account with the défendant directors should be 
stated, that the court may see what was done with the personal 
assets mentioned in the reports of 1883 and 1884, made by the board 
to the shareholders. The real state of the finances of the com- 
pany should be fully shown, and the actual use to which this money 
was put should be more clearly made to appear. Tlie dealings be- 
tween the Franklin and Pewabic Companies should be probed, 
and an account stated between them. Then if it appear that 
this money was borrowed and used to save the assets of the Pe- 
wabic, or to pay its just and légal liabilities, and that there were 
no funds subject to the control of the directors to meet such lia- 
bilities or redeem its assets, it should be paid, or such part of it as 
may be due on a balancing of accounts. The basis of any recovery 
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by the Franklin Company must be the true balance upon a full 
Bh.owing that such. balance was necessary to préserve the Pewabic 
property, or pay its just légal liabilities. 

TOie appeal of the Franklin Company is sustained, and the decree 
as to it reversed. The cause as to the claim of the Franklin Com- 
pany will be remanded, and the claim be referred to the spécial 
master, with proper directions for a report. In ail other respects 
the decree as involved in the other appeals is afflrmed. 



CLARK et al. v. NATIONAL BANK OF KANSAS OITY. 

(Circuit Court of Appeals, Fifth Circuit February 12, 1895.) 

No. 332 

MORTGAGB— TiMB OP TaKING EfFECT. 

A deed of trust or mortgage was executed and placed on record by the 
mortgagor on July 23d, but nelther the trustée nor the beneficiary was in- 
formed of its existence or assented to It until July 25th. Held, that the 
deed did not take effect until July 25th. 

The appellee, the National Bank of Kansas City, instituted this 
suit in the circuit court of the United States in and for the Northern 
district of Texas, on the equity side of the docket, on May 23, 1894, 
against Dorr Clark, D. C. Plumb, George Ware, John P. Allison, 
and Albert L. Richardson, to recover of said respondents two tracts 
of land, to wit: First tract: A surrey of 327.68 acres, known as 
"Survey No. 29," located by virtue of certiûcate No. 379, issued to 
the Houston Tap & Brazoria Railway Company, and patented to 
Joseph R. Anderson by virtue of lettera patent No. 460, vol. 12, 
and located in Clay county, state of Texas. Second tract: Survey 
No. 80, certiûcate No. 379, Houston Tap & Brazoria Railway Com- 
pany, located in Clay county, state of Texas. 

Complainant alleses, in substance, as follows: That on the 23d day of July, 
1887, E. F. & W. S. Ikard, a flrm composed of E. F. Ikard and W. S. Ikard, 
were the owners of the above-described lands, and at that date said lands 
were incumbered for the sum of $853.11, which was paid ofE December 4, 1890, 
by respondents, and it is admitted that respondents are entitled to be re- 
imbursed for said pay ment; that on July 19, 1887, E. F. Ikard executed to 
W. S. Ikard a power of attorney, authorizing him to sell any land belonging 
to the firm of E. F. & W. S. Ikard; that on July 23, 1887, E. F. & W. S. 
Ikard, acting by W. S. Iltard, a member of said flrm, executed to M. Ikard, 
trustée, a deed of trust to secure the National Bank of Kansas City in the 
payment of $30,000, which deed of trust was duly acknowledged and record- 
tiâ July 23, 1887, at 3 o'cloek p. m.; tliat said deed of trust was regularly 
foreclosed on July 31, 1888, and tlie complainant was the purchaser; that 
respondents, on or about September 1, 1887, entered upon and took possession 
of said land; that the Merchants' National Bank recovered a moneyed judg- 
ment in the district court of Tarrant county, Tex., against the flirm of E. 
F. & W. S. Ikard, and E. F. and W. S. Ikard individually; that, at the 
time of the institution of said suit of the Merchants' National Bank against 
E. P. & W. S. Ikard et al., the plaintifC caused a wrît of attachment to be 
issued, on July 22, 1887, to Clay county, Tex., against B. F. & "W. S. Ikard, 
which was by the sherifC of Clay county, Tex., levied on the land in con- 
troversy at 11 o'cloek p. m. on the night of July 23, 1887; that the retum 
on said writ of attachment shows that said levy was made at 2 o'cloek p. m. 
on July 23, 1887, which is not correct, but was really made at 11 o'cloek on 
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July 23, 1887; that défendants claimed sald land under and through the 
regular foreclosure of said attachaient lien made on July 31, 1888. There 
were some other averments tending to show jurisdiction in equity. Re- 
spondents answered under oath, and denled that said deed of trust was ever 
delivered to the National Bank of Kansas City, or any one for it, and they 
also denied that it was ever delivered to M. Ikard, the trustée. The an- 
swer alleged the défendants' grantors purchased said land under the judg- 
ment foreclosing sald attachaient lien, and thereby obtained the title under 
said levy of said attachment; that they purchased said land innocently and 
in good faith, believing that said levy was made at 2 c'clocli p. m. on July 
23, 1887, as is shown by the return on said writ of attachment, and did not 
know that it was not made at said time, as shown in the return; that the 
agents of the National Bank of Kansas City knew at or about the time said 
levy was made that the récital in the levy was not true, and that said levy 
was made at 11 o'clock p. m. on July 23, 1887, and they knew that other 
people were liable to purchase same, believing said récital to be true; that 
said respondents paid off and discharged the lien that was on said land. 
They also set up that E. F. & W. S. Ikard in «Tanuary, 1888, conveyed said 
land to J. H. Campbell, and that thèse respondents also claim by regular 
chain of title under said Campbell. They also pleaded the three and five 
years' limitation, as well as four years' limitation. After repllcatlon and 
évidence taken, this cause was heard on July 11, 1894, before the circuit 
court at Dallas, and resulted in a decree for complainant for the land, but 
requiring that it pay into the registry of the court, for the benefit of re- 
spondents, the sum of $853, with interest at 8 per cent from December 4, 
1890, within 90 days, at the hazard of losing the land. 

D. T. Bomar, for appellants. 
A. K. Swann, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PAEDEE, Circuit Judge (after stating the f acts as above). There 
are numerous assignments of error, but, under the view we take 
of the case, only the first, to wit: "Because, as is shown by the rec- 
ord, the deed of trust under which complainant claims was volun- 
tarily made and put on record by W. S. Ikard without the knowl- 
edge, consent, or procurement of the complainant bank, or any one 
acting for it, and that same was not known to complainant at ail 
until July 25, 1887, which was subséquent to the date of the levy 
of the attachuient as actually made," — need be considered. The 
record titles were ail proved as alleged in the complainant's bill 
and the défendants' answers. It was admitted that the levy of the 
attachment in the case of the Merchants' National Bank of Pt. 
Worth against E. P. & W. S. Heard et al. on the lands in contro- 
versy was made substantially as charged in complainanfs bill, to 
wit, that, while the sherifl of Clay county received the writ at 2 
o'clock and 20 minutes p. m. on July 23, 1887, he only indorsed the 
levy upon the attachment after 6 o'clock p. m. on the 23d day of 
July, 1887, completing the indorsement at about 11 o'clock of the 
same day, and that the deed of trust granted by E. F. & W. S. 
Ikard in favor of the complainant was flled for registration in the 
clerk's oflSce of the county court of Clay county, Tex., at 3 o'clock 
p. m., July 23, 1887; the only contested fact being as to when the 
deed of trust of E. F. & W. S. Ikard to the complainant was accepted 
by the beneflciary thereof, it being conceded that the trustée in 
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sald deed had no notice thereof until July 25, 1887, two days after 
the levy of the attachment. The complainant contends that the 
deed of trust was delivered to its agent, one J. W. T. Gray, and was 
accepted by him, and by him delivered for record on and before 
3 o'clock p. m. July 23d. The défendants contend that the said 
Gray was not the agent of the complainant, and that he did not ac- 
cept said deed of trust for and on behalf of the complainant. 

The testimony on the subject is given by the président of the 
National Bank of Kansas Oiity, J. S. Chick, and by J. W. T. Gray. 
Chick testifies as foUows: 

"J. W. T. Gray had authority to receive and accept the deed of trust dateo 
on or about July 23, 1887, executed by W. S. Ikard for the firm of E. F. & 
W. S. Ikard In favor of the plaintiff, to secure an indebtedness of thirty 
thousand dollars ($30,000). He had authority to receive and accept said deed 
of trust for and on account of the National Bank of Kansas City, Missouri, 
plaintiff in the above-entitled cause. It was through Mr. J. W. T. Gray that 
the loan to E. F. & W. S. Ikard was made. He came to our bank, and in- 
duced us to make the loan. He did the same thing as to some other loans 
that we made about the same time to some cattle men in and about Hen- 
cietta, Texas. It was on the strength of his statement to us that we parted 
with our money. We knew Mi*. Gray, and had much confidence in him; 
and we fully expected Mr. Gray to look after our matters, and to proteet 
as in case anything happened in the Ikard or other transactions in and 
about Henrietta, Texas. He was autborlzed to do this, and he had given us 
assurances that he would look after any interests we had there, and under 
this gênerai authority and understanding he took the mortgage or deed of 
trust in question. Mr. Gray had authority to do anything that was necessary 
to proteet our interesta in case of an emergency in the Ikard matter or any 
other matter. He was on the ground, and was expected by us to take sucb 
steps as might be necessary to secure us in case it was required. Under this 
gênerai authority, as I hâve stated, he did accept for us the deed of trust in 
question, and we ratified his action in the matier immediately. XQ. 1. If, 
in answer to the foregoing direct interrogatories, you hâve stated that said 
.T. W. T. Gray had autliority to receive and accept said deed of trust for the 
plaintiff bank, then please state whether or not said Gray did accept and re- 
çoive said deed of trust for said bank, and how you know this. A. As I 
hâve stated, Mr. J. W. T. Gray did hâve authority to reçoive and accept the 
deed of trust for said bank, and wired us to that effiect immediately upon 
Its acceptance,— that he had accepted it." 

In a subséquent déposition, he again testifies: 

"At the time this loan was made, J. W. ï. Gray came to me, and stated 
that the Ikards wanted to make the loan. I talked this matter over with Mr. 
Gray, and told him I would make the loan. Gray was a negotiator between 
the bank and the Ikards. I do not remember what my information was as 
to the connection the Ikards had with the bank of vvhich Mr. Gray was cash- 
ier. At the time the loan was made, Gray agreed to look after this loan and 
others that were negotiated at the same time; and the loan of Belcher and 
Babb, as well as the Ikard loan, he secured at the same time, and, as I hâve 
heretofore stated, was l'uUy authorized to proteet us in case of an emergency. 
It was in the National Bank of Kansas City, .Tackson county, Missouri, 
that Mr. Gray agreed to do tliis for us. At that time we did not anticipate 
trouble, but the loan was a large one, and made at some distance from this 
City. Mr. Gray was on the ground, and knew about the transactions, and 
wé thought he could look after it better than anybody else In case an emergen- 
cy should arise." 

Gray's testimony is as follows: 

"On the 23d day of July, 1887, I resided at Henrietta, Texas, and was cash- 
1er of the Henrietta National Bank. E. F. & W. S. Ikard was a cattle firm 
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composed of E. F. and W. S. Ikard, and they were eacb dlrectors ot sald 
bank, and W. S. Ikard was vice président of said bank. I sustained no re- 
lationship to them beyond that of being an offlcer in the same bank with 
them. I sustained no relationship to tlie National Bank of Kansas City witli 
référence to any notes due by the said B. F. & W. S. Ikard to said National 
Bank of Kansas City, beyond the fact that I assisted the Ikards in obtalning 
the loan from said bank. I know nothing with référence to the exécution of 
said trust deed. As to the delivery of it, will say that on the 23d day of 
July, 1887, W. S. Ikard handed to me a package of trust deeds. Among them 
was one or more securing the Henrietta National Bank in payment of moneys 
due by him to said bank, as well as by hîmself and brother. There were 
other papers in the package, the contents of which I did not then Imow, or 
at least, if I did, I do not now remember. I now understand that the 
trust deed in question was among the package of papers above referred to. I 
accepted the trust deed securing the Henrietta National Bank, as its repré- 
sentative, and had the other papers record ed with them at the instance of Mr. 
Ikard. In haviug ail the papers recorded except those securing the Henrietta 
National Bank, I acted as the représentative of Mr. Ikard, and at his request, 
in having them recorded." 

On cross-examination he testified, further: 

"XQ. Is it not a fact that Mr. Chick, président of sald National Bank of 
Kansas City, authorized you to take, recelve, and accept any additional 
security to what they had for said debt prior to the making of the deed of 
trust mentioned in the 3d direct interrogatory, and that, acting under said 
instructions, did you not take the said deed of trust, so mentioned, and accept 
the same for said bank, and did you not place the same in the hands of S. 
M. Sears, with instructions to take it to the clerk's olïice, and file on Saturday, 
July 23, 1887? State fuUy just what instructions you had with référence to 
receiving said deed of trust or other security, and from whom did you receive 
such instructions, and what relations did such persons bave with the Na- 
tional Bank of Kansas City. In answering thèse interrogatories, you will 
bear in mind that the deed of trust referred to is the only deed of trust 
which was made by B. F.. & W. S. Ikard about the time of the failure of 
E. F. & W. S. Ikard and df the Henrietta National Bank. A. My recollection 
now is that on the day the bank closed up, which was the 25th of July, 1887, 
I received a message fr^om J. S. Chick, président of the National Bank of 
Kansas City, as well as messages from other banks, asking me to see that 
their Interests did not sufEer. At that time I was overwhelmed with the 
affairs of my own bank, which had closed up on account of the failure of a 
number of its offlcers and directors; and while I would bave been more 
than glad to hâve done anythlng in my power to protect the National Bank 
of Kansas City, as well as any other bank or banker, as a matter of courtesy 
and friendship, I had so much on my hands, in looking after the afCairs of 
our own bank, that I could not undertake the matter of looking after the 
Interests of other banks. And, besides, I was informed by W. S. Ikard that 
they had already protected ail their creditors, which included the National 
Bank of Kansas City. Henee I did not accept said trust deed securing the 
National Bank of Kansas City, as a représentative of said bank. I handed the 
package of papers given to me by W. S. Ikard to S. M. Sears, with Instructions 
to take to the clerk's office and file. XQ. Is it not a fact that you had au- 
thority from the National Bank of Kansas City to collect the indebtedness 
It heia against said E. F. & W. S. Ikard, or to take such steps as were neces- 
sary or proper to secure said indebtedness, and did you not hâve authority 
to look after and protect the interests of the said National Bank of Kansas 
City with référence to its business in Clay county? A. It is not a fact that 
I had authority from the National Bank of Kansas City, or any other bank, 
to collect for them, except in the due course of business between banks. 
This i>aper was not in our hands for collection, and was not due, as I now re- 
member. My retx)Uection of the Instructions, as before stated, is that ou the 
25th of July. 1887, the National Bank of Kansas City wired me in effect to 
see that their interests did not sufCer; that immediately thereafter, or at 
least a» sood as he could get tliere, O, H; Dean, thélr attorney, came to 
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Hentletta, representlng sald bank and otlier banks, and took charge of the 
matter of looklng after the Interests of said bank." 

We find in the record no circumstances tending to throw fur- 
ther light upon the question, and our conclusion, from the testi- 
mony above recited, is that the Kansas City National Bank fails 
to show that there was an acceptance on its behalf of the deed of 
trust granted hy the Ikards on the 23d day of July, 1887. If it 
be conceded, against the positive évidence of Gray, that he was, 
nevertheless, the agent of the National Bank of Kansas City on 
the 23d of July, 1887, even then it appears that he did not accept 
the deed of trust for his principal; for, although the deed was 
handed him by Ikard, he did not know nor was he informed of 
its contents. 

It is well settled in Texas that no lien upon real property is 
acquired by levy of an attachment under the laws of Texas until 
the levy is actually indorsed on the writ. Sanger Bros. v. Tram- 
mell, 66 Tex. 361, 1 S. W. 378, and cases there cited. Therefore, 
the defendant's title, based on the lien acquired by the levy of 
the attachment issued in the suit of the Merchants' National Bank 
against the Ikards, did not attach to the property in controversy 
until 11 o'clock p. m., July 23, 1887. 

The next question is when the trust deed or mortgage from 
Ikards to the National Bank of Kansas City took effect. It was 
filed for registration in the proper office at 3 o'clock p. m. of July 
23, 1887, but was not assented to by either the beneficiary or the 
trustée until July 25, 1887. In Wallis v. Taylor (decided in Feb- 
ruary, 1887) 67 Tex. 431, 3 S. W. 321, the suprême court of the state 
of Texas declared that "no valid mortgage can exist in the absence 
of the consent of the parties to the contract"; citing authorities 
from Maine, lowa, Wisconsin, and Massachusetts. In Milling Co. 
V. Eaton, 86 Tex. 401, 25 S. W. 614, the question is again consid- 
ered by the suprême court of the state of Texas, and the whole 
question as to the taking effect of the gênerai assignments, par- 
ticular assignments, and mortgages with or without the assent of 
the beneficiaries or trustées is considered upon principle and au- 
thority; and the court again decided that "the existence or non- 
existence of a mortgage contract must dépend on principles appli- 
cable to other contracts, and to their existence assent of parties is 
essential." As the question hère relates to and afEects the trans- 
fer of the title to lands in the state of Texas, the décisions of 
the suprême court of that state as to the necessity of the accep- 
tance by the parties to a mortgage, in order that the mortgage 
shall take effect, are probably controlling, but our examination of 
the law of the case brings us to the same conclusion. It follows 
that in the case in hand, as the mortgage or deed of trust in favor 
of the National Bank of Kansas City was not accepted by the 
beneficiary or trustée therein until after the levy of the attachment 
in the case of the Merchants' National Bank of Pt. Worth against 
the Ikards, the lien acquired by the attachment must prevail. 

The decree of the circuit court is reversed, and the cause is 
remanded, with instructions to enter a decree dismissing the bill. 
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HOLTON V. WALLACE et aL 
(Circuit Court, W. D. Peimsylvanla. February 2, 1895.) 

1. Bquity Pleading — Multifariousness. 

A blU in equity set up— First, an alleged liabllity to a corporation of one 
person as assignée of unpaid stocli, and an alleged joint liability with him 
of five others by reason of collusion with him to defraud creditors of the 
corporation; and, second, an alleged liability of five of the same défend- 
ants for fraudulent conduct in connection with a sale of the railroad be- 
longing to the corporation. Eeld., that the bill was multifarlous, the two 
causes of action being distinct, presenting independent cases for relief, 
and requiring différent proofs and différent decrees. 

3. CoBPORATiONS— Suit bt StockhoI/Deh on Behali' of Corporation. 

A suit brought by a stockholder of a corporation to enforce rights exist- 
ing in the corporation cannot be sustained, where it is not alleged that 
any attempt has been made to secure redress through the corporation, or 
through a receiver in charge of its property, and where neither the corpora- 
tion nor the receiver is made a party to the suit 

S. Same— RroHTs of Stockholder in Dbpault. 

It seems that a stockholder of a corporation who is himself in default 
upon his subscription has no standing in equity to seek to impose a lia- 
bility upon other subscribers for stock subscrlptions. 

4 BSTOPPEL— ACTS OP DiRECTOKS. 

It seems that, where the directors of a corporation had approved the 
making of a contract, a member of such board, who participated In Its ac- 
tion, cannot afterwards, as a stockholder, object to such contract, as a 
wrong to the corporation. 

R B. McCombs, for complainant. 

W. D. Wallace, D. B. Kurtz, L. T. Kurtz, and Dana & Long, for 
défendants. 

ACHESON, Circuit Judge. This bill was brought by Forbes Hol- 
ton, as a stockholder of the New Castle Northern EaUway Company, 
"on behalf of himself and other stockholders of said company," a 
corporation of the state of Pennsylvania, against C. S. Wallace and 
several other individuals, citizens of Pennsylvania, to enforce al- 
leged rights of the corporation. No one has intervened, and the 
suit stands as when brought. The bill was flled on December 2, 
1892. It sets up two causes of action: First The liability to the 
corporation of the défendant C. S. Wallace as assignée of certain 
unpaid shares of capital stock, and the alleged joint liability with 
him, for the subscription price of said stock, of five other défend- 
ants, "by reason of their collusion, and their acquiescence, aiding, 
and abetting said Wallace in his schemes to cheat and defraud the 
creditors" of said company; which fraudulent behavior occurred, 
if at ail, in the winter and spring of 1886. Second. The liability to 
the corporation of flve of the same défendants for alleged fraudulent 
conduct connected with the sale of the company's railroad, etc., 
made January 12, 1887, by the receiver of the corporation, under 
an order of this court, and which sale was confirmed April 16, 1887. 

The objection that the bill is multifarlous seems well taken. The 
two assigned grounds of action are entirely distinct. Each charge 
présents an independent case for relief; they require différent 
proofs, and also différent decrees, for at least one of the défend- 
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ants songlit to be held is only answerable with respect to one of tlie 
two causes of action. The allégations of fraud which pervade the 
bill do not, I think, so connect the two matters as to avoid the ob- 
jection of multifariousness. 

There is, however, on the face of the bill, a still more serions 
objection, and a fatal one. AUeged rights existing in the railway 
Company are the subject-matter of the litigation. Therefore, the 
right to sue is in the corporation. Now, the bill shows no effort 
whatever on the part of the plaintifif to secure redress through the 
corporation, elther by application to the managing body or to the 
stockholders as a body, or through the receiver who was appoint ed 
by this court and bas never been discharged. Whether or not the 
case is within the letter of the suprême court rule 94, it certainly is 
governed by principles settled by the court before the promulgation 
of the rule. Hawes v. Oakland, 104 U. S. 450. The allégations in 
the nineteenth paragraph of the bill do not by any means fulfill the 
conditions which must coexist in order to enable a stocldiolder to 
maintain a suit in equity in bis own name founded on a right of 
action existing in the corporation itself. Id. 460, 461. This bill, 
even upon its alleged facts, cannot be sustained consistently with 
the rulings there announced. The allégations of the nineteenth 
paragraph, however, are denied by the answer, and they are not 
supported by the proofs. Indeed, a contrary state of facts is shown. 
There was always a corporate organization capable of bringing suit, 
and it seems to hâve been controUed much of the time by persons 
friendly to the plaintiff. Then, too, it was always open to the plain- 
tiff to procure the institution of a suit to enforce the rights of the 
corporation through the médium of the receiver. Upon the point 
under considération, the suprême court of Pennsylvania is in accord 
with the suprême court of the United States, as appears from the 
case of Holton v. Railway Co., 138 Pa. St. 111, 20 Atl. 937, where 
it was held that a bill to enforce the rights of a corporation should 
be flled by and in the name of the corporation; or, if brought by a 
stockholder, must contain an averment of a demand upon the cor- 
poration to institute the suit, and of a refusai by the corporation 
to do so. Furthermore, hère the corporation is not even made a de- 
fendant. Neither is the receiver. The only parties to the suit are 
Forbes Holton, on the one side, and on the other side certain individ- 
uals alleged to be under liabilities to the corporation. The corpora- 
tion itself, whose rights are involved, is not in court. It is quite 
impossible to sustain the plaintiff's bill. I need not, then, consider 
the other spécial défenses, or go into the merits beyond the brief 
mention of two matters. 

One-sixth of the shares of stock, the subscription value of which i» 
involved in this suit, namely, 480 shares, of the par value of |24,- 
000, were subscribed for by the plaintiff, Forbes Holton, but he 
never paid anything on them. Undoubtedly, he remains liable to 
the Company for the amount of that subscription. Eailroad Co. v, 
Clarke, 29 Pa. St 146. Being thus himself in default, it is rather 
diflficult to see what standing he has in a court of equity, as against 
the défendants, upon whom he seeks to impose the liability for 
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«tocK Bubscriptions. As George W. Johnson, the purchaser at the 
receiver's sale, and his associâtes, had acquired the paramount lien 
of the contractor, Simpson, by Tirtue of the assignment to them of 
"the decree of this court in his favor, I see nothlng wrong in the con- 
tract of January 12, 1887, between Johnson and William W. Rééd. 
Besides, unquestionably, that contract waa immediately made known 
to the board of directors of the New Castle Northern Railway Com- 
pany, for, on the day of its date, the board, by a unanimous vote (the 
plaintiff himself, then a director, uniting therein), instructed the 
company's solicitor to withdraw the appeal which the company 
iiad taken from the decree in favor of Simpson; which withdrawal 
was a fundamental condition of the contract between Johnson and 
Eeed. Accordingly, the appeal was withdrawn by the company, 
which thus promoted the consummation of the contract now as- 
■sailed; and without objection on the part either of the company or 
of the plaintiff, Holton, the sale to Johnson was confirmed by the 
court. 

The bill of complaint must be dismissed, with costs; and a decree 
to that effect may be prepared by counsel. 



COHEN et al. v. SOLOMON et al. 
(Circuit Court, D. Kansas, Second Division. March 5, 1895.) 

1. FORECLOSUBB — DETEBMItTATION OF AdVBRSE CLAIMS TO MORTSAOED PrOP- 
KRTT. 

One s. mortgaged certain lands owned by tilm, to B. fubsequently the 
property became dellnquent for taxes, and was sold therefor, and a cer- 
tifleate of purchase issued on tlie sale, and assigned by the purchaser to 
one W., a brother-in-law of S. Whlle W. held such tax certiflcate, and 
the lien evidenced thereby, a suit was commenced, in the fédéral court, by 
the executors of B. to foreclose the mortgage made by S.; and, while this 
foreclosure suit was pending, W. brought suit in a state court to quiet his 
tltle to the land under the tax certificate, maklng service on the mortgagor 
and mortgagee by publication, and obtalning a decree by default, quieting 
tltle In him. The représentatives of the mortgagee first leamed of the 
proceedlngs in the state court after such decree; and they then brought in 
W. as a party to the foreclosure suit, praying to hâve the tax tlûe set 
aslde. Edcl, that the court had junsdiction in the foreclosure suit to dé- 
termine and enforce ail W.'s rights under his tax certificate, as well as the 
validity of his tax tltle. 
a. Courts— JuRtsDicTioîi—WHErr Exclusive. 

Eeld, further, that the fédéral court first obtained Jurisdiction of the mat- 
ter in dispute, to wit, the mortgaged premlses and the rights of the par- 
ties thereto; and, its jurlsdictlon being thereafter exclusive, the proceed- 
lngs in the state court were without jurisdiction, and should be set aside 
as void. 

This was a suit by Josiah Cohen and others, as executors of one 
Bernd, to foreclose a mortgage given by the défendant Solomon, 
and to hâve an alleged tax title to the mortgaged premlses in de- 
fendant Wallenstein set aside, as well as a mortgage made by Wal- 
lenstein to the défendant Alexander. Wallenstein flled a cross 
bill for the foreclosure of the latter mortgage. The cause waa 
heard on the pleadings and proofs. 
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Henry WoUman and Harris & Vennilion, for oomplainanta 
W. E. Stanley and T. B. Wall, for défendants. 

WILLIAMS, District Judge. In this case, Hardy Solomon, being 
the owner of the premises in question, with his wife, executed a 
mortgage upon the property to Bemd, the complainants' testator, 
which mortgage is by this suit sought to be foreclosed. At the 
time suit was commenced, the property had become delinquent for 
taxes for one year, and had been sold, and a certiflcate of purchase 
issued upon the tax sale. Subsequently the holder of the tax cer- 
tiflcate of purchase brought suit in the state court of Kansas to 
quiet his title to the premises in controversy, obtained service 
against the mortgagee and mortgagor by publication nnder the state 
statute, and afterwards obtained a decree in the state court by 
default, quieting title in him, as against the said parties défendant 
thereto. The complainants herein, becoming apprised of the pro- 
ceedings in the state court suit for the flrst time after the said 
decree was obtained, thereupon flled a supplemental bill of com- 
plaint in this suit, making the plaintiff in the said state court suit 
and his assignée parties défendant, and praying that the said tax 
title may be set aside. It is herein stipulated and agreed that the 
said tax deed is voidable under the laws of Kansas, where the 
lands lie. By the terms of the said mortgage, it is made the duty 
of the mortgagor to pay ail assessments on the property. It ia 
agreed that the assignée of the certiflcate of purchase, Wallenstein, 
is the brother-in-law of the mortgagor, Solomon. Wallenstein is 
the party who brought suit to quiet title in the state court. 

The main question is as to the effect of the said suit brought in 
the Kansas court. At the time this suit was commenced and Sol- 
omon and wife made parties défendant thereto, Wallenstein held 
only the lien or équitable title of a purchaser at a tax sale to the 
premises in controversy. Having this lien or claim upon the prop- 
erty involved in the litigation, he was charged with constructive 
notice of the pendency of this suit, and it was incumbent on him 
to apply and be made a party to this suit, in which he could hâve 
enforced any claim he might hâve to the mortgaged premises. 

The suprême court has several times held that a tax title to the 
mortgaged property may be litigated, enforced, or set aside in the 
foreclosure suit. 

In Mendenhall v. Hall. 134 U. S. 559, 10 Sup. Ct. 616, it is held that 
in a suit to establish a mortgage, and for a sale thereunder, it is 
compétent to unité as défendants both the mortgagor and the party 
claiming the property adversely to the lien of the mortgage by 
virtue of proceedings for a sale for taxes had subsequently to its 
exécution. Justice Harlan, speaking for the court, says: 

"If the plaintiff was entitled to hâve the property sold In satisfaction of the 
debt secured by the mortgage, It was his rlght to hâve It sold, freed from 
any apparent clalm thereon wrongly asserted by the holder of the tax title. 
Such relief could not be had without making the latter a party to the suit." 

Again, in Hefner t. Insurance Co., 123 U. S. 747, 8 Sup. Ct. 337, 
the suprême court, by Justice Gray, examine this question, colleot 
the authoritios holding both ways, and décide that: 
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"Upon princîple, It was ■wlthin the jurisdictlon and authorlty of the court, 
upon a bill in equity for the foreclosure of the plalntiff'a mortgage, to déter- 
mine the valldity or invalidity of Oallanaii's tax title; and he was a proper, 
If not a necessary, party to sueh bill." 

This doctrine is so held in the case of a tax title arising, as doea 
the présent one, after the date of the mortgage, although recog- 
nizing the gênerai rule that: 

"As a gênerai rule, a court of equity, in a suit to foreclose a mortgage, wUl 
not undertake to détermine the validity of a title prlor to the mortgage and 
adverse to both mortgagor and mortgagee, because such a controversy is inde- 
pendent of the controversy between the mortgagor and mortgagee as to the 
foreclosure or rédemption of the mortgage, and to join the two controversies 
in one bill would make it multifarious." 

Wallenstein could hâve enforeed ail his rights nnder the certifl- 
cate of purehase, and under the tax deed, which he obtained soon 
after the commencement of this suit, by becoming a party hereto, 
and appealing to this court for hia remedy, if he had any, Not 
having chosen to do so, the inquiry arises whether it was com- 
pétent for him to obtain the relief he sought through the action 
of the State court. The practical effect of the course pursued, if 
allowed to hâve full opération, has been to utterly defeat the rem- 
edy sued for in this tribunal, nuUify its action, and remove from 
its cognizance the very subject-matter before it. Can this be donc 
consistently with the relative powers of courts of différent jurisdic- 
tions, the independence allowed to each, and the harmony that 
should exist among them? No principle is more flrmly entrenched 
in the law than the doctrine that, when one court acquires jurisdic- 
tion and power over the res, no other court can interfère with its 
possession or control. This doctrine has been aiHrmed and applied 
by the suprême court in a long Une of adjudications, which hâve 
established this as one of the cardinal principles goveming the pro- 
ceedings of courts. Heidritter v. Oilcloth Co., 112 U. S. 294, 5 Sup. 
et. 135; Wiswall v. Sampson, 14 How. 52; Peale v. Phipps, Id. 368; 
Hagan v. Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107; 
Pulliam v. Osborne, 17 How. 471; Taylor v. Carryl, 20 How. 583; 
Youley v. Lavender, 21 Wall. 276; Bank v. Calhoun, 102 U. S. 256; 
Barton v. Barbour, 104 U. S. 126; Covell v. Heyman, 11.1 U. S. 176, 
4 Sup. et. 355. In thèse cases the gênerai doctrine is laid down 
that where one court has acquired the custody or possession or con- 
trol of the subject-matter of the controversy through its receiver 
or marshal, by writ of attachment or other proeess, no other court 
can in any manner interfère with that possession or control. Is 
the principle therein declared broad enough to embrace the présent 
case? Hère suit is brought to foreclose a mortgage, in which the 
court has power to adjudicate ail liens and claims against the res, 
ascertain their amount, order a sale of the property, conflrm the 
sale, direct a deed of conveyance to the purchaser at the sale, and, 
by its writ of assistance, remove the occupant, and place the pur- 
chaser in absolute possession of the property. Not only so, but the 
court, morpover, may, at any time when it deems it équitable and 
right so to do, appoint a receiver of the property pending the suit. 
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and thereby assume actual légal custody of the same through its 
ofiQcer. 

While the question thus presented is probably a new one in 
some of its aspects, it seems to Involve no unreasonable extension of 
the recognized doctrine. In Wallace v. McOonnell, 13 Pet. 136, this 
principle was applied in the case of an ordinary action upon a 
promissory note, brought in the fédéral court, where the state 
court in Alabama had issued a garnishment against the défendant, 
and thereby sought to apply a portion of the indebtedness due on 
the note to satisfy the claim attempted to be enforced by attaoh- 
ment proceedings in the state court Justice Thompson, in deliv- 
ering thé opinion of the court, says : 

"The next point présents the question as to the efCect of the proceedings 
under the attachment law of Alabama, as disclosed in the plea. The plea 
shows that the proceedings on the attachment were instituted after the com- 
mencement of this suit. The jurisdiction of the district court of the United 
States and the right of the plaintif! to prosecute his suit in that court hav- 
ing attached, that right could not be arrested or taken away by any proceed- 
ings in another court. This would produce a collision in the jurisdiction of 
courts that would extremely embarrass the administration of justice. If the 
attachment had been conducted to a conclusion, and the money recovered 
of the défendant before the commencement of the présent suit, there ean be 
no doubt that it might hâve been set up as a payment on the note in question. 
The attaching créditer would, in such case, acquire a lien upon the debt bind- 
ing upon the défendant, and which the courts of ail other governments, if 
they recognize such proceedings at ail, could not fail to regard. If this doc- 
trine be well founded, priority of suit will détermine the right. The rule must 
be reciprocal. And, where the suit in one court is commenced prier to the 
institution of proceedings under attachment in another court, such proceedings 
cannot arrest the suit. And the maxim 'Qui prior est tempore portior est 
jure' must govern the case. This is the doctrine of this court in the case of 
Kenner v. Marshall, 1 Wheat. 216, and also in the case of Beaston v. Bank, 
12 Pet 102, and is in conformity with the rule that prevails in other courts 
in this country, as well as in the English courts, and is essential to the pro- 
tection of the rights of the garnishee, and will avoid ail collisions in proceed- 
ings of différent courts, having the same subject-matter before them. Embree 
v. Hanna, 5 Johns. 101; Bowne v. Joy, 9 Johns. 221, and cases there cited." 

The principle of this case would seem to settle the main contro- 
versy in this. Hère the subject-matter of the suit in this court is 
assuredly the mortgaged premlses and the rights of the parties 
thereto. The subject-matter of the suit in the district court of 
Sedgwick county was the same. No clearer instance could be con- 
ceived of a wresting from this court of the very subject-matter be- 
fore it than would occur in this case if the action of the state court 
was permitted to stand. A suit commenced for the sole purpose of 
applying property to the satisfaction of a debt would thus be ab- 
solutely defeated and rendered abortive by the action of another 
court commenced after this suit was instituted. Ail sensé of comity 
and propriety in the relations of courts is wounded by such proceed- 
ings. While it is true that there is no receivership in the présent 
case, and the actual possession of the property in litigation has not 
been interrupted in fact, still it is also true that a foreclosure suit 
is, to some extent, in the nature of a proceeding in rem, and the aim 
and scope of such a suit is to seize the rem, and convey it dis- 
charged of ail liens and claims. Brewer, J., in Bradley v." Parkhurst, 
20 Kan. 462. 
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In Heidritter v. OUcloth Co., 112 U. S. 294, 5 Sup. Ot 135, the 
court held that: 

"When the object of the action requires the control and domlnion of the 
property inTolved In the lltigation, tbat court which flrst acquires possession^ 
or that dominion whlch Is équivalent, draws to itself the exclusive right to 
dispose of it for the purposes of its jurisdietion." 

In that case the court was considering the effect of the attempt 
in the state court to enforce a mechanic's lien upon property which 
had been proceeded against as for a forfaiture under the revenue 
laws in the fédéral court. Says Justice Matthews, quoting Justice 
Miller: 

"The case becomes in its essential nature a proceeding In rem. While the 
gênerai rule in regard to jurisdietion in rem requires an actual seizure and 
possession of the res by the ofHcer of the court, such jurisdietion may be 
acquired by acts whlch are of équivalent Import, and which stand for and 
represent the dominion of the court over the thing, and In efEect subject it 
to the control of the court." 

Language could hardly be employed more aptly to describe the 
attitude of this court towards the mortgaged premises herein in- 
volTed. Says Matthews, J., continuing: 

"This may be by the levy of a writ, or the mère bringing of a suit • ♦ * 
The land mlght be bound without actual service or process upon the owner, 
in cases where the only object of the proceeding was to enforce a claim against 
it speclflcally, of a nature to bind the tltle. In such cases the land itself must 
be drawn wlthin the jurisdietion or the court, by some assertion of its con- 
trol and power over it. This, as we hâve seen, is ordinarlly done by actual 
seizure, but may be done by the mère bringing of a suit In which the claim 
is sought to be enforced, whlch may by law be équivalent to a seizure, being 
the open and public exercise of dominion over it for the purpose of the suit." 

In Union Trust Co. v. Eockford, E. I. & St. L. R. Co., 6 Biss. 197, 
Fed. Cas. No. 14,401, the fédéral court had dismissed a Mil. After- 
wards a bill was flled in the state court, and a receiver of the prop- 
erty involved in both suits appointed. Then the dismissal in the 
fédéral court was set aside, and a supplemental bill liled, and the 
fédéral court, Blodgett and Drummond, JJ., held that: 

"The proper application of the rule that the court flrst taking cognizance of 
the controversy is entitled to retain jurisdietion to the end of the lltigation, 
and incidentally to take the possession of and conti'ol the res,^the subject- 
matter of the dispute,— to the exclusion of ail interférence from other courts 
of co-ordinate jurisdietion, does not require that the court which first takes 
jurisdietion of the case shall also flrst take, by its offlcers, possession of the 
thing in controversy, if tangible and susceptible of seizure; for such a itile 
woiild only lead to unseemly haste on the part of ofiicers to get the manual 
possession of the property, and, while the court flrst appealed to was investi- 
gating the rights of the respective parties, another court, acting with more 
haste, mlght, by a seizure of the property, make tUe flrst suit wholly unavail- 
ing." 

In Gaylord v. Railway Co., 6 Biss. 286, Fed. Cas. No. 5,284, Drum- 
mond, J., affirms the same doctrine. In that case the bill flled in the 
fédéral court was amended, and, between the date of the filing of the 
bill and the amendment, another créditer instituted a suit in the 
state court, and had a receiver appointed, who took possession. The 
court held that the only question that arises is whether the fédéral 
court had jurisdietion. If it had, then the principle applies that 
no other court of concurrent jurisdietion could interfère with the 
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tes, wMch waa the subject-matter of the controversy. Drummond, 
J., says: 

"We think that there Is no other safe rule to adopt, In our mixed System 
of State and fédéral jurisprudence, than to hold that the court whlch first ob- 
talns Jurlsdiction of the controversy, and thereby of the res, is entitled to re- 
tain it until the lltlgation is settled. * * * It is not material that a recelver 
appointed by the state court had flrst taken actual possession of the property, 
provided the fédéral court liad the prlor right to control the res." 

In this case, inasmuch as Wallenstein, the holder of the tax title, 
commenced his suit in the state court to hâve his title adjudicated 
upon and quieted, against the parties to this suit, after this suit 
had been begun, and the subject-matter thereof brought under the 
dominion and control of this court, for the purpose of adjudicating 
the rights of the parties to this suit thereto, and of determining the 
nature and extent of the claim of the mortgagee to the property, 
and of subjecting it, if found liable thereto, to sale and convey- 
ance to meet and discharge the said claim, and of delivering it into 
the possession of the purchaser at the sale, we are of the opinion 
that this case is comprehended within the rule hereinbefore laid 
down and clearly established: That the state court was without 
jurisdiction to entertain and détermine said suit, and that ail its 
proceedings therein are null and void; that the said tax title be, and 
the same hereby is, set aside as void; and inasmuch as the défendant 
Alexander, the grantee of the tax title, is equally charged with con- 
structive notice of the pendency of this suit, and stands in no bet- 
ter light than his assigner, Wallenstein, that the said tax title is 
void in his hands; that the cross bill of Wallenstein, brought to 
foreclose the mortgage executed to him by Alexander upon the 
transfer of said tax title, be, and the same hereby is, dismissed; 
and as it is agreed between the parties that the mortgage which 
this suit was originally commenced to foreclose was executed and 
assigned to the complainants' testator, as alleged in the bill, and 
that the amount claimed therein is due, it is further decreed that 
the said complainants ha've a decree for the said amount of their 
said mortgage, and foreclosing the same according to law. 



McBEE V. SAMPSON et al. 
(Circuit Court, D. Soutb Carolina. March 15, 1895.) 

1. ASSIGNMEÎÎT DP LeASB — LlABILITY OF ASSIGNEE. 

An assignée of a lease, holding by asslgnment from the original lessee, 
may assign such lease to any person, even though Insolvent, and assumes 
no responsibility for the payment of rent by his assignée. 

2. Same— COLORABLB Assignmbnt. 

It seems that, -where an asslgnment of a lease is merely colorable, or is 
made in bad faith, for the purpose of evading responsibility, equity may 
give relief to the landiord. 
8. Same— Injunction— Adéquate Remedt at Law. 

Equity will not interfère to enjoin the asslgnment of a lease on the 
ground that the proposed assignée is insolvent, where the responsibility of 
the asslgnor would continue, and the landiord accordingly has an adéquate 
remedy at law. 
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This was a suit by Vardry A. McBee agaînst 0. H. Sampson, H, 
P. Hammett, and others to restrain the assignment of a lease. 
Heard on motion to continue a preliminary injunction. 

Perry & Heyward, for complainant 

Cothran, Wells, Ansel & Cothran, T. Q. Donaldson, and A. H. 
Donaldson, for défendants. 

SEMONTON, Circuit Judge. The facts of tMs case are thèse, as 
set out in the bUl : Complainant, Vardry A. McBee, and his brother, 
Alexander McBee, on 16th March, 1876, executed to the Camper- 
down Mills, a corporation of South Carolina, a lease of a tract of 
land, situate in the city of GreenvUle, S. C, on both sides of the 
Beedy river. The term of the lease was 30 years from the date of 
exécution. The rent reserved was an annual rental of |4,870 on 
the Ist of March, 1876, to Ist March, 1884, and of $5,400 from Ist 
March, 1884, to Ist March, 1891, and from the Ist March, 1891, to 
the end of the term, |6,250; the rent payable semiannually, to- 
gether with taxes accruing on the property. Nothing whaterer 
was said in the lease concerning the assignment thereof by the 
lessee. The lessee, therefore, had fuU power to assign the lease 
at any time during its term. Greenaway v. Adams, 12 Ves. 395; 
Tayl. Landl. & Ten. § 402. In 1884 the Camperdown Mills became 
insolTcnt, and went into the hands of a receïTer appointed by the 
state court; and on the Ist of August, 1885, pursuing an order of 
the said court, the receiver sold at public auction ail the property of 
the Camperdown Mills, including this lease. At that sale, H. P. 
Hammett purchased the entire property of the Camperdown MUls, 
including this lease, for the sum of |70,000. A deed of conveyance 
was executed by the receiver to H. P. Hammett and his associâtes, 
in which each of the associâtes was mentioned by name, and the 
amount of his interest in the purchase specifled. Ail those associ- 
âtes of H. P. Hammett who are now alive are made parties défend- 
ant to this proceeding, together with the personal représentatives 
of those of them who are now deceased. Hammett and his associ- 
âtes went into the possession of the property ; carried on the busi- 
ness thereof until the January following. In the meantime they 
had obtained an act of incorporation from the législature of the 
state of South Carolina, and had accepted the same, and thence- 
forward the premises were occupied and the business carried on by 
this corporation, which bore the name of the Camperdown Cotton 
Mills. îiTo assignment in writing was made of this lease by Ham- 
mett and his associâtes to the Camperdown Cotton Mills. The 
Camperdown Cotton Mills continued in business until some time 
în April, 1894, when it in tum became insolvent, and passed into 
the hands of a receiver under proceedings instituted in this court 
by O. H. Sampson & Co.' On the 31st of October, 1894, ail the 
assets of the Camperdown Cotton Mills, except this lease, were sold 
by James L. Orr, Esq., who had been appointed receiver. At this 
sale 0. H. Sampson & Co. became the purchasers. Ail of the 
property of the Camperdown Cotton Mills being thus disposed of, 
except this lease, a meeting of the directors of the said company 
v.66F.no.4— 27 
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bas been called for the purpose of considering the propriety of de- 
manding from Harmnett and his associâtes a formai written assign- 
ment of the lease to the Camperdown Cotton Mills. In proceedings 
heretofore had in this court in the original cause it was held that 
a written assignment was necessary to transfer this lease. On re- 
ceiving notice of this proposed action on the part of the directors, 
the complainant liled this bill. After reciting in substance the 
facts aboTe stated, and charging that the object of the meeting was 
to transfer to an insolvent corporation this lease, executed to him 
and his brother, and thereby to substitute this insolvent in place 
of Hammett and his associâtes, who, he claims, are responsible to 
him for the payment of the rent, and who are abundantly able to 
meet this responsibility, and asserting that, if this proceeding is 
allowed, he will be entirely deprived of the means of collecting his 
rent, and so defeat the very object of this lease, the bill prays 
that défendants be enjoined from making or attempting to make 
any deed, assignment, or transfer of any sort of the lease in ques- 
tion to the Camperdown Cotton Mills, or to any other corporation 
or person unable to pay the instaUments of rent as they fall due 
thereunder, without flrst securing to the complainant a prompt 
payment of the rent. Alexander McBee, who was one of the les- 
sors, some time previous to this suit assigned ail his right, title, 
and interest in the lease to the complainant. The rent of the 
premises up to the filing of this bill, with the exception of a period 
between the Ist day of March, 1894, and 30th day of April, 1894, bas 
ail been paid. 

Upon the filing of the bill a rule was issued against the défend- 
ants to show cause why the prayer of the bill should not be grant- 
ed, and an injunction issued in accordance therewith. The de- 
fendants bave filed their return, in which, among other things, they 
say "that they are advised as matter of law, and aver, that, being 
simply assignées of said lease, they hâve the légal right, subject to 
the rights of said Camperdown Cotton Mills, to assign said lease 
to whomsoever they please, and that complainant bas no equity to 
interfère." The question in this case is, what is the responsibility 
of the assignées of the lease to the lessor, and how long does that 
responsibility exist? There is no doubt that the lessee, being a 
party to the original contract, continues always liable thereon, not- 
withstanding any assignment he may make. Eaton v. Jaques, 2 
Doug. 463; Tayl. Landl. & Ten. § 438. But an assignée by the as- 
signment is put in privity of the estate of the lessor, but not in 
privity of contract. Childs v. Clark, 49 Am. Dec. 164. For this 
reason ail the authorities hold that the assignée is responsible for 
the rent only so long as he remains in possession of the property, 
and they also hold that, in the absence of fraud, he can assign the 
lease at any time during his possession, and assume no responsibili- 
ty for the payment of rent by his assignée. It is thus stated by 
Fields, C. J., in Johnson v. Sherman, 76 Am. Dec. 481: 

"The assignée of a lease may dlscharge himself from liability for subsé- 
quent breaches of the covenants thereof by assigning over to a beggar, to a 
marrled woman, to a prisoner, or to a person leaving the state, provided the 
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assignment be executed before his departure, even though It be made for the 
express purpose of avolding bis responslbiUty, and a premium be given as an 
inducement to accept the transfer." 

A lessee remains liable on Ms express obligation, notwithstand- 
ing he may hâve assigned his lease. Wall v. ïïinds, 4 Gray, 256; 
Smith V. Harrison, 42 Ohio St. 180. And the lessor may sue, at 
his élection, either the lessee or the assignée, or may pursue his 
remedy against both at the same time, though, of courscj^ with but 
one satisfaction. In such case the liability of the original lessee 
dépends upon privity of contract, and continues during the whole 
term, whiLe the liability of the assignée dépends upon privity of 
estate, created by the assignment, and continues only during the 
time he holds légal title to the leasehold estate during the assign- 
ment Tayl. Landl. & Ten. § 452; 1 Washb. Keal Prop. 326, etc.; 
ïhursby v. Plant, 1 Saund. 241b, note 6. The whole subject 
is discussed, and the law in relation thereto distinctly declared, in 
Onslow V. Corrie, 2 Madd. 340. That was a case in equity, and in 
the discussion of the case the court says: 

"Why Is the assignée liable to the landlord? Because of the privity of 
estate. The original lessee is liable In respect of the privity of contract The 
liability of the assignée of a lease beglns and ends with his character of 
assignée. In him there Is no Personal confidence by the lessor." "An as- 
signée may, whenever he pleases, assign agaJn, and the moment he divests 
himself of the character of assignée he also shakes off his liability for 
rent. * * *" 

Equity, however, gives relief to a landlord for his rent in cases 
of assignment — First, where the assignment is merely colorable and 
fictitious, the possession remaining with the assignor; or, secondly, 
though there be a real assignment, yet it has been made for the 
purpose of depriving the • landlord of his légal remédies for rent 
due, or breaches of covenant incurred previous to the assignment. 
It wili be observed that thèse cases, and, indeed, ail the cases on 
the subject, including those quoted in the exhaustive argument of 
the défendants, speak of the liability of the assignées of a lease 
in any form. Counsel for défendants clalm that the cases turn 
upon the form of action, whether in debt or covenant. But a 
close examination of the cases will show that this distinction ex- 
ists only in the case of the lessee. If the lessor sue him in debt, 
he can plead assignment by consent of lessor; if the suit be in cove- 
nant, he cannot excuse himself by such a plea. This seems to be 
the settled law. Wood, Landl. & Ten. § 304; Id. p. 552, note 6. 
In the présent case, Hammett and his associâtes lawfuUy received 
the assignment of the lease from the lessee, who, as we hâve seen, 
had the perfect right to assign it, there being nothing in the lease 
forbidding such assignment During their possession under this 
assignment they came into privity of estate with the lessor, and 
were bound to pay ail the rent which accrued or may accrue dur- 
ing their possession under the lease. But this lease is their prop- 
erty, and it is clothed with ail the incidents of property, one of 
which is the right to dispose of it. They, therefore, under every 
principle of law, hâve the right to assign it We hâve seen that 
under such an assignment they assume no responsibility for their 
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assignée, and that tlieir responsibility for the future rent will cease 
with tbeir assignment of the lease. Of course, their responsibility 
for any rent past due and unpaid will continue. If this assignment 
be not bona ûde, and be merely colorable, — that is to say, if it be 
made for the purpose of avoiding responsibility for rent already 
accrued, 6v to évade the performance of coTenants they were bound, 
during their tenure, to perform, or if their assignée is simply a man 
of straw, who wiU hold for them, — then an assignment, made un- 
der suoh circumstances, would not free them from the responsibility. 

It is contended that at the auction sale, at which Hammett and 
his associâtes became the assignées of the lease, the agent of the 
lessor gave public notice that the purchasers of this lease would 
be held to the same responsibility as was then upon the lessee. 
But this anuouncement could not affect the légal rights of any pur- 
chaser at this sale. The lessee was not selling under any permis- 
sion given it by the lessor. The consent of the lessor was in no wise 
necessary to the sale, and therefore he could not impose any condi- 
tions which would in any way bind the purchaser. The prayer of 
the Mil is for an injunction against any assignment of the lease by 
Hammett and his associâtes. It is very clear that no injunction 
as broad in its terms as this can be granted. He also prays that 
they. may be enjoined from assigning to the Camperdown Cotton 
Mills, an insolvent corporation, in tiie hands of a receiver, and 
practically defunct The power of the receiver, and the extent of 
his control over the property of the corporation of which he is ap- 
pointed, are measured by the terms of the order appointing him. 
In the présent case it appears that James L. Orr, Esq., in the case 
of Sampson and others against the Camperdown Cotton Mills, was 
appointed receiver of ail and singular the property and effects of 
the défendant corporation. If, therefore, as was contended by the 
counsel for the défendants at the hearing, the Camperdown Cotton 
MiUs bave an equity to require the assignment of this lease to it, 
that equity inures to the receiver. And the perfecting this equity 
by a légal assignment would require that such assignment be made 
to the receiver, and in such case the lease would be held for the 
beneiit of the creditors of the Camperdown Mills. If, however, the 
Camperdown Cotton Mills never acquired such an equity, and if 
the entire property in the lease remains in Hammett and ^lis as- 
sociâtes, under the trend of the authorities above referred to, they 
could assign to the Camperdown Cotton Mills, even though it be 
insolvent. The existence of the Camperdown Cotton Mills as a 
corporation has not been destroyed by the appointment of a re- 
ceiver. It does not hold its franchise at the will of this court, nor 
subject to the control of this court Nothing can deprive it of its 
franchise except a forfeiture thereof, enforced by the state of South 
Carolina, from whom it is derived, or by the voluntary surrender of 
the franchise on the part of the corporation. 

There is another view to be taken of this case. This court, sit- 
ting as a court of equity, is asked to make use of the extraordinary 
remedy of an injunction to prevent the assignment of this lease. 
If, as the complainant insists, Hammett and his associâtes hâve no 
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rigM to assign the lease, then the injunction is unnecessai-y. If 
they haTe no right to free themselves from responsibility by such 
an assignment, and if in fact that responsibility will remain, not- 
withstanding an assignment, or an attempt to make an assignment, 
or the assignment proposed, then the complainant has a plain, adé- 
quate, and complète remedy at law against them, and he does not 
need, and cannot entitle himself to, the aid of this court. 

The restraining order heretofore granted is rescinded. The prayer 
for the injunction is refused. The bill is dismissed, with costs. 



PENNSÏLVANIA CO. POE INSURANCE ON LIVES AND GRANTING 
ANNUITIES V. JACKSONVILLE, T. & K. W. RY. CO. et al. 

JACKSONVILLB, T. & K. W. RY. CO. v. AMERICAN CONST. CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 5, 1893.) 

Nos. 325 and 331. 

t. Costs in Rbceivbeship Pkocbbdings— Appohtionment. 

A subordinate railroad was taken into the hands of a receiver appointed 
ror tlie controlllng company engaged in operatlng it, and, after being oper- 
ated for aome time by the receiver, was surrendered to its own company. 
EélU, that the property so surrendered was liable for its due proportion of 
the costs of the receivership accrutng while It was in the receiver's hands, 
although the company owning It never became a party to the prcceedlngs 
untll it appeared for the purpose of contesting such liabllity; and that the 
apportionment of such cost was a matter resting in the sound discrétion 
of the circuit court. 

S. CosTs IN Bquity— Discrétion op Chancellor. 

The matter of costs lies largely in the discrétion of the chancellor, and a 
decree made by him, reviewing the action of the clerk determining what 
papers should be formally flled, and the manner of fliing, will not be re- 
vised on appeal. 

Appeal from the Circuit Court of the United States for the 
Northern District of Florida. 

Thèse were appeals taken respectively by the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuities against the 
Jacksonrille, Tampa & Key West Railway Company and others, 
and by the latter company against the American Construction Com- 
pany, Philip Walters, and others, from a decree adjudicating the 
matter of costs arising in receivership proceedings. 

J. C. Cooper and T. M. Day, for JacksonviUe, T. & K. W. Ry. Co. 
J. C. Cooper and R. H. Liggett, for Pennsylvania Co. foi- Insur- 
ance on Lives and Granting Annuities. 
R. W. Davis, for Florida Southern R. Co. 

Before McCORMICK, Circuit Judge, and BRUCE, District Judge. 

PER CURIAM. Thèse casçs are substantially one, and were 
beard as such in this court. The subject of the contention is the 
clerk's costs in a suit in equity in which the railroad and other 
property of the JacksonviUe, Tampa & Key West Railway Company 
and of the Florida Southern Railroad Company was in the actual 
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éustody of the court, and was operated and controlled by a receiver 
appointed in the suit in whicli the costs accrued. Nearly the whole 
of the costs in controversy were taxed for the flling of the receiver's 
monthly reports and the accompanying Touchers submitted to the 
court during the eight months that the receiver was operating the 
railroads under the orders of the court. The property of the Jack- 
Bonville, Tampa & Key West Railway is still in the custody of the 
court, operated and controlled by another receiver, the successor 
of one to whom the flrst receiver delivered the same under the or- 
ders of the court. The présent receiver and his imnaediate prede- 
cessor were appointed in another suit pending in the same court 
during the whole time of the continuance of the first receiver's 
holding. The flrst receiver was appointed in a suit by a stock- 
holder; the subséquent receiver in a suit by the trustée represent- 
ing the mortgage bondholders of the Jacksonville, Tampa & Key 
West Eailway Company. When the stockholder's suit was l)roiight, 
the Jacksonville, Tampa & Key West Railway Company was în the 
actual possession, and had the control and opération, of the rail- 
road and other property of the Florida Southern Railroad Company. 
It appears that the property of this company has been surrendered 
to the Florida Southern Railroad Company, and it is insisted that 
this company was never a party to either of the equity proceedings 
referred to, although its property was, as bef ore stated, in the actual 
custody of the court during the whole period of the first receiver's 
employment as such, and the two properties were operated by him 
as one railroad. The Florida Southern Railroad Company did, 
however, appear in the circuit court in thèse suits to contest its 
liability for the costs in controversy; and it was found by that 
court to be liable and was adjudged to pay a certain portion of thèse 
costs arising ont of the court's operating of its property. 

In equity proceedings the matter of costs is necessarily so largely 
in the discrétion of the chancelier that a decree relating to that 
subject alone is not ordinarily reviewed in the appellate court. 
In the absence of manifest abuse of that discrétion, the appellate 
court will décline to control its exercise. There is no statute or 
rule of court prescribing what papers, to the exclusion of ail others, 
shall or may be filed in court. In the absence of such a mandatory 
limitation, it seems clear that the clerk should and must file ail 
such papers in an equity proceeding as the chancelier orders him to 
flle. And if the clerk, acting on his own judgment and sensé of 
duty or lawful interest, files separately the vouchers accompanying 
a receiver's reports, when the parties object because the vouchers 
are not proper papers to be filed in court, or are many of them 
fastened together in bundles, and should be filed as one paper, or 
for any other reason, and the issue is brought to the décision of the 
chancelier, who décides that many of them should be filed, as 
they hâve been, separately, marked, "Filed" by the clerk, the order 
ot decree announcing that décision is controlling on the clerk, and 
a sufiHcient warrant to him for filing such papers. It may or it 
may not be necessary or judicious to regulate the practice in this 
regard by a rule of court. There were 15,621 vouchers filed with 
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the receivers' reports, for which the clerk ckarged 10 cents a 
voucher, a.mounting to $1,562.10. It may be that thèse vouchers 
unnecessarily incumber the records of the court, and unduly swell 
the cost of the proceedings. We express no opinion as to whethei" 
thèse Touchers should hâve been kept in a safe place among the 
records of the railroad oflSces, or filed with the spécial master, or 
brought into court and flled with the clerk. As the statutes and 
rules of court now stand, it was in the discrétion of the judge to 
décide this question, and we do not feel authorized to reviéw his 
decree in this matter, or in the matter of making a part of thé 
amount of the costs a charge on the property of the raiiway and 
railroad companies respectively. We are clear that so much of 
the proper cost as accrued during the first receiver's opération of 
the railroads, and grew ont of that opération, was aiid is a proper 
charge on the property o^ those corporations, and that, under the 
conditions in which the costs accrued, the apportioning of them 
agaiust the respective properties must rest in the sound discrétion 
of the judge of the circuit court. The decrees appealed from are 
affirmed. 
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(Circuit Court, D. ladiana. March 14, 1895.) 

No. 9,184. 

1. PlBABING — SURPL0SAGE — COMPI/AINT FOR LiBEL. 

Alleg-ations in a coinplaint for libel that plaintiff addressed several let- 
ters (setting them ont in full) to défendant, asking a retraction of the al- 
leged Ilbeloiis statements, and that no answers thereto were received, con- 
stitute a violation of the rule requiring a statement of facts constituting 
the cause of action, and not the évidence to sustain it; and ail matter re- 
lating to such letters must be strlcken out on motion. 

2. Practice — PiLiNG Interrogatories in Actions at Law. 

The rule of practice in the fédéral courts does not permit the plaintiff 
In an action at law to file, with his complaint, interrogatories to be an- 
swered by défendant. Ex parte Fisk, 5 Sup. Ct 724, 113 U. S. 713, fol- 
lowed. 

This was an action for libel brought by Julia Marlowe Tabor 
against the Indianapolis Journal Newspaper Company. Défendant 
moves to strike out certain matter from the complaint. 

Lucius B. Swift, for plaintiff. 
Hawkins & Smith, for défendant. 

BAKEE, District Judge. The plaintiff, in her complaint, allèges 
that the défendant did maliciously, with intent to injure her good 
name and réputation, and to defame and injure her in respect of 
her profession as an actress, print and publish in the regular Sun- 
day issue of the Indianapolis Journal, of and concerning the plain- 
tiff, a certain false and malicious libel, which is set out in the com- 
plaint. The complaint then further allèges that on the 16th day of 
January, 1895, the plaintiff caused to be addressed to the defend- 
ant's editor a letter, which is set out, asking for a retraction of the 



424 fexjebal eeportkr, vol. 66. 

alleged libelous matter. It further allèges tliat, no answer having 
beeu received to that communication, on the 21st of January, 1895, 
the plaintiff caused another letter to be addressed to the défendant, 
asking for a retraction of the alleged libel ; and it allèges that no 
answer was received to that letter. The complaint further allèges 
that on the 5th day of Pebruary, 1895, the plaintiff addressed to the 
défendant another letter, in like manner asking for a retraction of 
the alleged libelous matter; and that no response to either of said 
letters has been made, and the alleged libelous matter has never 
In any manner been retracted by said défendant. The complaint 
allèges that plaintiff has been damaged by said libelous publication, 
in her person and in her profession, in the sum of |25,000, for which 
she demands judgment The complaint is also accompanied by five 
interrogatories, and the court is asked to require that the same be 
answered by the défendant under oath, positively and without éva- 
sion, within such time as may be limited by the court therefor. 
Thèse interrogatories, if proper to be filed and answered, call for 
facts which would be pertinent to the matters alleged in the com- 
plaint 

The défendant has moved the court to strike out ail that part 
of the complaint relating to and containing the several letters above 
mentioned. This motion must be sustained. While it is true that 
a refusai to retract a libel may be given in évidence on the trial of 
the cause in support of the charge that the alleged libelous publi- 
cation was maliciously made, it is improper to set out such évi- 
dence at large in the complaint. Ail that part of the complaint 
which contains the letters relates to matter constituting no part of 
the cause of action, and which occurred after the alleged cause 
of action accrued, and can only be compétent as évidence to re- 
flect light on the prior intention of the publisher of the libel 
at the time the publication was made. It is fundamental in the 
law of pleading that the facts constituting the cause of action, and 
not the évidence to support it, shall be set out in the complaint, 
The plaintiff is given an exception to this ruling, and has leave 
within 20 days to file her bill of exceptions. 

Although no motion has been made by the défendant to strike out 
the interrogatories filed with the complaint, the court feels con- 
strained sua sponte to strike them out. It is settled by the rule 
of practice in this court that the plaintiff will not be permitted to 
file interrogatories to be answered by the défendant, with his com- 
plaint, in a common-law action. This principle is established by 
the décision of the suprême court of the United States in Ex parte 
Fisk, 113 U. S. 713, 5 Sup. Ct. 724, and later cases in the fédéral 
courts follow the doctrine of this case. 

An order, therefore, will be entered, striking from the files ail the 
interrogatories annexed to the complaint in this cause, to which 
ruling the plaintiff excepts, and has 20 days in which to file her 
bill of exceptions. 
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HAMMOND V. CRAWFORD. 
(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

1. Brokers — Commission fok EFFECTiua Sale — When Eabnbd. 

Défendant made a contract in writing wlth plaintilï, agreeing, "in case 
he efCected a sale or deal of" certain mines, tUrougli the introduction by 
plalntiff of one S., to pay plaintifC certain sums in money and stock. 
Plaintiff introduced S. to défendant, and an agreement was made between 
them that défendant should organize a corporation, and convey the mines 
to it, and issue certain stock to S., wlio should then make certain pay- 
ments in cash to défendant and to the corporation, it being provided that 
the charter and by-laws of the corporation must be mutually satisfactory 
to the parties. Subsequently, défendant, having organized the corpora- 
tion, offered to S. its charter and by-laws and a deed of the mines, S. 
refused to consummate the contract on the grounds that defendant's title 
was not good, and that the charter and by-laws of the corporation were 
not satisfactory to him. The transaction then came to an end, and no 
sale or deal with S. was efCected. Held that, as plaintifC's intervention 
had not effected elther a completed sale or an enforceable agreement for 
sale, he was not entitled to the commission stipulated in his contract with 
défendant. 

3. Pkactice— Requbst for Submission of a Question to Jury. 

When a party does not ask to go to the jury on a question arising in 
the case, he cannot contend. In an appellate court, that such question 
should hâve been left to the jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by William J. Hammond, Jr., against George 
Crawford, on a written contract. The circuit court directed a T«- 
dict for défendant, and entered judgment thereon. Plaintiff brings 
error. 

Charles H. Brush, for plaintiff in error. 
Hugh L. Cole, for défendant in error. 

Before BEOWN, Circuit Justice, and LACOMBE and SHIPMAN, 
Circuit Judges. 

LACOMBE, 'Circuit Judge. This is an action upon a written con- 
tract in the words and figures following: 

"N. T., July 15, 1891. 

"The understandlng I hâve with W. J. Hammond, Jr., Is as foUows: That 
In case I effect a sale or deal of the Confidence group of mines situated In 
Socorro county, New Mexico, through the Introduction, by said Hammond, of 
A. F. Sortwell or hls associâtes, I am to pay sald Hammond from the sale of 
stock of the Confidence Mining Company, which I am to sell at par, $25,000 
In cash, and am also to asslgn to W. J. Hammond, Sr., $25,000 of the afore- 
said mlning stock, and, in addition to the above, I am to pay over to said 
Hammond, Jr., $25,000 In cash, and am to assign to said Hammond, Jr., or 
whom he may direct, $25,500 of the aforesald mentioned mlning stock. 

"George Crawford." 

The plaintiff contended that he perf ormed the services required of 
him, and, alleging that the stock of the said company was worth $25 
per share (the par value being |5), demanded judgment for $302,500. 
He sought to prove performance by showing that through his pro- 
curement Sortwell entered into an agreement with défendant con- 
taining the following provisions, viz.: That Crawford was to cause 
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to be organized a corporation under the laws of New Jersey, and 
to convey to such corporation, by a good and sufficient warranty 
deed, tlie mining property known as the "Confidence Group of 
Mines," situated in the county of Socorro, N. M., the said deed 
and other évidences of title to the said property to be approved 
by counsel learned in the law, nominated by Sortwell; that tlie 
capital should be |500,000 in 100,000 shares at |5 a share, and 
that Orawford should deliver to Sortwell 45,000 full-paid shares; 
that Sortwell, upon delivery of said deed and of the certificate of 
incorporation, should pay to Crawford personally |125,000 and to 
Greorge Crawford, as treasurer of the Company, |100,000 ; that Craw- 
ford, on receipt of the $125,000, should erect a stamping mill of a 
designated capacity, and turn the same over to the company; that 
the incorporation of the said company and the payment of the pur- 
chase money for the 45,000 shares should be consummated on or be- 
fore October 1, 1891; and that "the charter of the aforesaid cor- 
poration and the by-Iaws of the same [shall] be mutually satis- 
factory to the parties to this contract." The date of consumma- 
tion of this Crawford-Sortwell agreement was extended by mutuaî 
consent until January 4, 1892. On that day Crawford offered a deed 
from himself and wife, a charter of the Confidence Mining Company 
talcen out under the New Jersey laws, and a copy of the by-laws of 
feuch company. Sortwell, through his counsel, both being présent 
at the time, objected, and refused to consummate the agreement 
upon the expressed grounds (1) that there was no good and suf- 
ficient title shown; (2) that the charter and incorporation of the 
Confidence Mining Comi)any were not satisfactory to Sortwell; (3) 
that the by-laws of said company were not satisfactory to Sortwell. 
That ended the transaction, and no sale or deal with Sortwell was 
ever effected. Thèse facts are undisputed. The trial judge held 
that under the agreement sued upon the parties contemplated that 
the plaîntiff's commission or compensation was to be dépendent upon 
the effecting by the défendant of a sale by which he was to realize 
the money out of which the plaintiff was to be paid, and that the 
conditions had nOt been brought into existence by which plaintifE 
was entitled to compensation from the défendant; and verdict was 
directed for the défendant, to which ruling plaintifE duly excepted. 
He did not ask to go to the jury. It is. assigned as error: (1) That 
verdict was directed for défendant. (2) That verdict was not di- 
rectpd for pla,iùtiff. (3) That the court did not refer it to the jury 
(a) to deteiinine whether or not, under the terms of the contract, 
the compensation was not to be paid until a deal had been effected 
by which défendant would realize the amount of money at which 
it was prpposed that the 45,000 shares of stock should be sold; 
(b)to "dètêrlniiïe' whether plaintiiî had not performed his part of 
the agçeement; (c) to détermine whether or not défendant had title 
to the Confidence grou^of mines, with an instruction to render a 
^Verdict for plaintiff, if tiïey found défendant had no title. . Not hav- 
ing asked at the trial to go to the jury on the points set out in the 
assignment of errors,; plaintifl is not entitled to contend in this court 
that the interprétation of the contract i^hould hâve been Jeftto the 



CTTY OF FINDLAV V. PÉBTZ. 427 

jury. But, if he were, we are satisfied that thé trial judge correctly 
disposed of that question. The contract is inartiftcially drawn, and 
awkwardly expressed, but it contains no technical terms, and pré- 
sents no ambiguity as to the fundamental question presented on. 
the trial. The trial judge stated that "it omits to inform us what 
kind of a sale or deal was contemplated by the parties as the one 
to be eiïected by the défendant through the intervention of the plain- 
tiff." It might be necessary to supply that omission by proof, if 
the question were whether some sale or deal actually effected was 
the kind of sale or deal contemplated by the contract; but upon 
the undisputed facts of the case no sale or deal at ail was effected' 
through plaintifE's intervention. None certainly was eiïected by! 
the mère exécution of the Crawford-Sortwell agreement, for that. 
expressly reserved to Sortwell the right to recède from his offer 
if the charter and by-laws of the new company were not satisfactory 
personally to him; and, if he did not choose to be satisfied with thèm, 
Crawford could not compel him to. The plaintiff's intervention 
therefore eiïected neither a completed sale to Sortwell nor an 
agreement of purchase susceptible of enforcement against him. 
Had Sortwell objected to carrying ont the agreement solely on the, 
ground that Crawford's title to the property was defective, the au- 
thorities cited on plaintifE's brief might apply, but the undisputed 
testimony shows that he based his refusai also on the grounds that 
neither charter nor by-laws were satisfactory to him, a condition 
the nonfulâllment of which was not dépendent on the action cf. 
Crawford. The judgment of the circuit court is afiQrmed. 



CITY OF PINDLAY v. PERTZ et al. , 

(Circuit Court of Appeals, Slxth Circuit Pebruary 25, 1895.> 
No. 195. 

1. Principal and Agent— Agent Acting for Both Parties to Contract. 

One B., who was an agent of P. & S. for the saleof autoinatic seijarators, 
manufacturée! by them for use on natural gas wells, entered tlie employ 
of the board of gas trustées of the city of F. as superintendent of the 
natural gas works managed by them for said city. While in the employ 
of said board, he ordered, in its name, from P. & S., 32 separators, upon 
the sale of each of which P. & S. allowed him a commission of ÇIO, the 
agreement for such commission being unlinown to the board of gas trus- 
tées. As soon as the board learned of snch agreement, they discharged 
B., notified P. & S. that they disavowed the contract made by B. on the 
ground of fraud in mailing the same, offered to return the separators, and 
demanded back the money which had been paid under the contract. Bdtl, 
that the conduct of B. in acting as agent for both parties, without the 
knowledge of the board of trustées, and of P. & S., In procuring the con- 
tract through such agency, was fraudaient, and entitled the city to rescind 
the contract. 

2. Bamb — Ratification— MuNiciPAi. Corporation. 

Held, further, that the contract, being neither immoral nor unlawful, 
but such as the cîty had a right to make, might be ratifled by the city, as 
by a prlvate Individual, either formally or by its conduct. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 
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TMs was an action by John W. Pertz and George R. Stewart 
against the city of Findiay, Oliio, to recover the price of certain 
automatic gas separators alleged to hâve been sold to said city. 
In tbe circuit court the plaintififs recovered judgment. Défendant 
brings error. 

The facts necessary to be stated to an nnderstandlng of the légal questions 
to be declded are substantially thèse: 

The plalntiff in error is a municipal corporation of the state of Ohio. It 
owned and operated a plant for the distribution of natural gas to consumers 
within the city. This plant was under the control of an arm of the city sov- 
emment called the "board of gas trustées," composed of five members, elected 
annually by the qualified voters of the city. That board had authority to em- 
ploy a superintendent, whose duty it was to maintain and operate the plant, 
make ail necessary Improvements and repairs, collect the dues from con- 
sumers, and render ail other necessary services, under direction and super- 
vision of the board of gas trustées, as might be required for a successful opera^ 
tion of a natural gas system. The duties of the superintendent were such 
as to require an expert In the boring and management of gas wells and in the 
safe and economical distribution of the gas to consumers. The position was 
that of an employé of the city govemment, and was one involving expert 
knowledge and a considérable degree of trust and confidence. The défendants 
in error were partners, doing business under the firm name of Pertz & Stew- 
art, at Kokomo, Ind., and as such were patentées and manufacturera of a 
machine called an "automatic separator." Thèse machines were adapted to be 
attached to the orifice of a natural gas well, and purported to separate the oil 
or water which came to the surface intermingled with the gas, and were 
represented to operate automatically. This firm had in their service one- Mel- 
vin M. Broo.ks, who acted as their agent in Indiana for the sale of their sep- 
arators upon a commission. In the spring of 1890, this agent went into the 
Findiay, Ohio, oil field, for the purpose of selling separators for the said Pertz 
& Stewart Whlle la that field as the agent of défendants in error, he was 
chosen superintendent of the gas plant owned and operated as aforesaid by 
the city of Findiay. July 12, 1890, Brooks wrote to défendants in error a 
letter concerning separators for use on the city wells. That letter is not pro- 
duced by them. Mr. Stewart States that the letter was one of Inquiry as to 
how the separators would work on oil wells. The answer to that letter was 
dated July 16, 1890, and was In thèse words: 

"Pertz & Stewart, Manufacturers of Automatic Gas Separator and Drip. 

"Kokomo, Ind., July 16, 1890. 
"Mr. M. M. Brooks, Findiay, Ohio— Dear Sir: Your favor of the 12th re- 
ceived. We wiU be glad to furnish you any number of separators you may 
désire. ïou may connect them to a well producing oil with the gas, and rest 
assured that they will separate the oil just as readily as the water; but, when 
you désire to connect to a well producing oil, please so state in your order, for 
the reason tiiat we make the valve a little larger for oil than we do for water. 
We sell them with the same guaranty for separating oil as we do for water. 
Hoping to hear from you soon, 

"Yours very truly, Pertz & Stewart." 

The board of gas trustées, upon représentations of Brooks, authorized him 
to piirchase for the city of Findiay three of thèse automatic separators. This 
was done by a letter dated July 22, 1890, in thèse words: 

"Findiay, Ohio, July 22nd, 1890. 
"Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship us at once to 
Stewartsville, Hancock Couuty, Ohio, 3 separators for oil and gas, and 1 for 
water and. gas. Stewartsville is on the Nickel Plate Railroad. 

"Yours truly, The City Gas Works." 

This letter was wrltten by Brooks, and défendants in error admit that, when 
received, they recognized it to hâve been wrltten by him. 
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August 11, 1890, Brooks ordered 16 other separators, by letter In thèse 
words: 

"Findlay, Ohio, August llth, 1890. 
"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship to Stew- 
artsville, Ohio, via Niclîel Plate R. R, 10 automatic separators, and to Van 
Buren 6 of the same. The latter is a station on the Toledo, Columbus & Cin- 
cinnati R. R., a short distance north of Stewartsville. If you cannot ship the 
entire order at once, please ship to Stewartsville flrst I think that oil is the 
• * ♦ likely to corne flrst in thèse wells. I examined the ones sent, but 
can't detect any différence in them. 

"Truly yours, The City Gas Works, 

"By M. M. Brooks, Supt" 

On September 7, 1890, Brooks again made an order for 13 additional ma- 
chines, by the fcllowlng letter: 

"Findlay, Ohio. 
"Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship separators as 
follows: 5 to Stewartsville; 8 to Findlay. I had discovered the errer in your 
Invoice of Aug. 22d, and had it corrected. Please send them forward as soon 
as possible. 

"Truly yours, M. M. Brooks, Supt." 

The flrst three separators were billed at $105 each, and on September 12, 
1890, a remittance in fuU of bill was made by the foUowing letter: 

"Findlay, Ohio, September 12, 1890. 
"Pertz and Stewart, Kokomo, Ind.— Gentlemen: Inclosed flnd New York 
Exchange No. 37,568, for three hundred and flfteen dollars, same being on 
account. Please acknowledge receipt of same. 

"Respectfully yours, The City Gas Works, 

"Per C. K. Beach, Sec'y." 

As thèse separators were delivered, they were attached to the gas wells 
operated by the gas trustées, by their superintendent, Melvin M. Brooks. No- 
vember 1, 1890, défendants in error rendered an account for the 29 separators 
which had been ordered by the letters of August llth, and September 7tb. 
This account was in thèse words and figures: 

"Kokomo, Ind., November 1, 1890. 
''City Gas Works, Findlay, Ohio, In Account with Pertz & Stewart, Proprle- 
tors of John W. Pertz Automatic Separator. 

Aug. 20. To Mdse $315 00 

" 22. " 630 00 

" 23. " 105 00 

Sept 4. " 630 00 

" 16. " 840 00 

" 22. " 525 00 



$3,045 00 
"Please remit Unless otherwise advised, will draw for $1,050 on the loti" 
Inst Please honor draft, and oblige." 
To thls the foUowing reply was made: 

"Findlay, Ohio, November 6, 1890. 
"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please do not dïaw 
on us. We note you hâve billed the separators at the gross prlce. Please send 
crédit memoranda of the discount by return mail. We understand the dis- 
count Is ten per cent on a sale of four. We présume a greater discount wUl 
be allowed on the number we hâve purchased. Your reply by return mail 
will oblige, 

"Yours respectfully, The City Gas Works, 

"Chas. K. Beach, Secy." 

The gas trustées denled that they had authorized the purchase of the 29 
separators ordered by tbe letters of Brooks above cited, and, suspectlng that 
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the priée chargea was excessive, began to make inquiry. Brooks, when ap- 
proached on the subject, sald $105 was the net price, and that no commission, 
or discount was allowed; upon being pressed about the matter, and confront- 
ed with évidence that a discount or commission had been allowed other pur- 
chasers, admltted that he was the agent of Pertz & Stewart, and that they had 
allowed him a commission of $10 on each of the separators purchased for the 
city of Findlay. He admltted that he had received $30 as commission on the 
three separators bought by direction of the trustées, and offered to turn It 
over to the city. He admltted that he would recelve $290 on the other pur- 
chases, and proposed that thèse commissions should be credited on the ac- 
count agalnst the city. Upon thèse admissions he was Immedlately dis- 
charged from his position. 

November 17, 1890, the défendants in error wrote the followlng letter, and 
inclosed a new account, crediting thereon the commissions due to Brooks: 

"Kokomo, Ind., November 17, 1890. 
"City Gas Works, Findlay, Ohio, in Account with Pertz & Stewart, Proprle- 
tors of John W. Pertz Automatic Separator and Drip. 
1890. 

separators, at $105 $315 00 

" 315 00 

" 630 00 

" 105 00 

" 030 00 

" 840 00 

" 525 00 $3,360 00 



Tuly 26. 


3 


separators, a 


Aug. 20. 


3 




" 22. 


6 




" 23. 


1 




Sept. 4. 


6 




" 16. 


8 




" 22. 


5 





Sept. 12. By N. Y. Exehange $315 00 

Nov. 13. By M. M. Brooks 30 00 

Nov. 13. By Com. on 29th Sept., each $10.00 290 00 635 00 



Balance $2,725 00 

"Pertz & Stewart, 
"Manufacturers of Automatic Gas Separator and Drip." 

"Kokomo, Ind., November 17, 1890. 
"City Gas Wqrks, Findlay, Ohio— Gentlemen : Inclosed please flnd state- 
ment of your account to November 17, 1890. We received letter from Mr. 
Brooks the 15th, under date of November 13th, inclosing $30.00 commission, 
paid him on three separators that you had paid for September 12. Mr. 
Bi'ooks requests us to place the same to the crédit of the City Gas Works, and 
also the $10.00 commission on each of the twenty-nine separators not yet paid 
for, whicli request has been complied with, as you will notice in statement. 
There seems to hâve been some misunderstanding between Mr. Brooks and 
the Company or gas works concerning the $10.00 commission on separators. 
Hoping the matter is satisfactorily adjusted, we are 

"Yours very truly, Pertz & Stewart, 

"By Stewart." 

To this the gas trustées replied, under date of November 18, 1890, as follows: 
"Office of the City Gas Works. Superintendent. 

"Findlay, Ohio, November 18, 1890. 

"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen: Yours of November 
17 received, saying you hâve a letter from Mr. Brooks on the 15th inst, 
dated 13th inst., returning to you $30.00 commission, paid by you to him on 
three separators that we had paid for September 12, and that, at Mr. Brooks' 
request, you place the $30.00 to the crédit of the City Gas Works, and that 
you also crédit us with the $10.00 commission on each of the twenty-nine 
separators not yet paid for, âll at the request of Mr. Brooks. Your dealings 
with Mr. Brooks were wholly unauthorized by us, and without our knowledge, 
and we hâve determined that we liave no contract whatever with you, and 
wlll in no way recognize any indebtedness to you. Whatever contract you 
made with Mr. Brooks you can look to him alone for settlement. We cannot 
now permit you by: your letter of the 17th inst. to make any contract with 



CITY OF FINDLAY ». PEBTZ. 431 

OS, and désire you to distinctly understand you never had any contract with 
thls board, and we hâve no présent intention of any with you. You no doubt 
realize tlie fraudulent character of your deallngs with Mr. Brooks so far as 
this board is concerned, as we judge from yôur letter. The separators you 
sent to Mr. Broolîs are subject to your order hère, so far as we are concerned 
In the matter, but you must at once talie care of them at your own expansé. 
We will see to the disconnecting of such as are attached to wells, but will 
hâve no further care of them. ïhe account you inclose us will not be paid, 
as we owe you nothing whatever. We demand that you return to us the 
$315.00 sent you on September 12, as the same was sent you under a mistake. 
As to the fact of our being Indebted to you, if it is not returned, we shall 
take légal steps to coUect It by attachment on the separators you hâve hère. 
You understand we base our action and claim on the ground of fraudulent 
contract between you and Mr. Brooks. 

"Yours, etc., Board of Gas Trustées, 

"J. G. HuU, Président." 

January 19, 1891, suit was begun by défendants in error In the circuit court 
of the United States for the Northern district of Ohio for the sum of $2,725, 
with interest, belng the balance due as per account rendered November 17, 
1890, and above set ont. The pleadlng was, under the Ohio Code practice, a 
pétition, answer, and reply. The answer of the city of Findlay set up the 
folio wing défenses: (1) That the superintendent of the Gity Gas Works, 
Melvin M. Brooks, was secretly the agent of the plaintifEs, Pertz & Stewart, 
and that they had lUegally and fraudulently procured him to procure for them 
a contract for the sale of their separators by promislng to him a commission 
on each separator sold. (2) That the défendant was absolutely ignorant of the 
dual agency of the said Brooks, and in reliance upon him as its sole and 
exclusive servant and employé, and In reliance upon his représentations as to 
the usefulness and value of the separators sold by plalntiffs and as to the 
necessity for purchasing same, had authorized him to contract for three of 
said machines. (3) That said Brooks, without authority, had ordered 29 other 
separators, and had placed them upon varions gas wells belonging to défend- 
ant, without the knowledge of défendant. (4) That défendant had not dis- 
covered the fact that said Brooks was at the same time acting for both buyer 
and seUer until in November, 1890, and that upon that discovery it had dis- 
charged him from its service, and repudiated the entire transaction, and noti- 
fled plaintiffs that the said separators were subject to their order, and de- 
manded a return of the $315 paid them for the three separators ordered with 
its consent (5) It alleged, in addition, that the said Brooks represented that 
said separators would effectually separate elther oil or water from gas, and 
would automatically eject the water or oil thus separated, and were reasona- 
bly worth $105 each, but that said machines were not capable of doing such 
work as represented, or doing it automatically, and were of no practical 
value. (6) This answer concluded with a prayer that the pétition might be 
dismissed, and that défendant hâve judgment for $315, and for other proper 
relief. The reply to this answer admitted that Brooks had acted as their 
agent In Indiana, and that in 1890 he went to the Findlay oil fields for the 
purpose of selling separators; that the flrst they heard from him was when 
they received from him the orders heretofore set ont They admitted that 
they had sent him a commission on the separators flrst ordered. They say 
that they did not know that the gas trustées of Findlay were ignorant of the 
relations between Brooks and the plalntifCs, and supposed the commissions 
aUowed Brooks "would eventually be credlted to the city." They insist that 
they acted in good faith, and withoiit collusion or purpose to defraud de- 
fendants; that the Invariable prlce of the separators was $105, with an allow- 
ance of $10 on each sold thrpugh their agents; that, at the request of Brooks, 
they had flnally credited the city with the commissions he had earned. They 
further Insisted that the said separators were attached to the gas wells at 
the tlme the défendants repudiated the contract, and that défendants had con- 
tinued to use them, and were uslng them wjien suit was begun; that the use 
which had been made of them had made them unmarketable by wear and 
exposure, and that they corald not be dlsposed of except at a considérable 
sacrifice. Therç was, ft jury, and verdict for the fuU amount elaimed by de- 
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fendants in error. From the judgment thereon, a writ of error was sued out 
by the clty of Flndlay, and errors hâve been asslgned upon the charge and 
for refusai to charge as requested. 

Janson Blackford, for plaintiff in error. 

Harvey Scritoner and Blacklidge, Shirley & Moon, for défendants 
in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts, delivered tlie 
opinion of the court. 

1. The objection that the bill of exceptions was net flled during 
the term is not well taken. During the term at which the judg- 
ment was rendered, and on the 19th of September, 1893, leave was 
granted to file a bill of exceptions within 40 days. By an order 
made December 13, 1893, it was recited that a bill of exceptions had 
been allowed and signed and filed on the 24th of October, 1893. 
This was within the time allowed by the order made during the trial 
term, and was entirely within the power of the court to permit. 

2. The objection that the bill of exceptions does not show that 
exceptions to the charge of the court were taken before retirement 
of the jury ia equally groundless. The charge is made a part of the 
bill of exceptions, and follows the évidence, being preceded only by 
a request made for a peremptory charge for plaintiff, and by two 
requests for spécial charges by défendant. Immediately following 
the charge there follows: "Mr. Blackford [one of the attomeys 
representing the plaintiff in error]: The défendant excepts," etc. 
Then follows the ground of exception, including the refusai to 
charge as requested, and exceptions to the charge as delivered. 
We think it sufBciently appears that exceptions to the charge 
were seasonably taken. The learned trial judge took from the jury 
ail considération of the défenses presented by the plaintiff in error, 
and instructed them that the only issue for their détermination was 
to détermine the reasonable market value of thèse separators when 
delivered. As the proof was uniform that the patentées and makers 
had but one price, and that they were to be obtained only from 
them and at their price, the instruction was équivalent to a per- 
emptory instruction for the full amount of the account sued on. 
This view of the court seems to hâve been in a large part due to the 
évidence tending to show a continued use of thèse machines after 
the discovery of the alleged dual relation occupied by its superin- 
tendent, Melvin M. Brooks. He seems also to hâve attached great 
weight to the fact that the défendants in error had not especially 
induced or procured Brooks to influence this particular sale. The 
latter considération seems to us not at ail important. There was 
évidence tending quite strongly to establish the fact that défendants 
in error regarded Brooks as having acted for them in procuring the 
order forwarded by him for thèse separators. 

In support of the défense there was évidence : First. That Brooks 
had acted as their (Pertz & Stewart's) agent on commission for a 
long time before going to the Findlay gas district, and that he had 
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gone into the Pindlay district for tlie purpose of continuing the 
sale of thèse separators. Second. The separators delivered to the 
city were ail bûled at ?105 each, and no discount or crédit was 
proposed, allowed, or mentioned as due to the city by virtue of 
the relation its superintendent bore to them. Third. They remit- 
ted to Brooks personally a commission on the first order, and gave 
the city no notice of this fact, and held themselves liable to Brooks 
for commissions on his subséquent orders, so soon as their account 
was paid. Fourth. When the city discovered the commission al- 
lowed its superintendent, and when that superintendent directed 
the défendants in error to allow the city a crédit for thèse com- 
missions, then and only then did they propose such a crédit. 

Another undisputed fact is that Brooks concealed his relation 
to the sellers, and concealed his receipt of a commission, and, when 
confronted with the charge, utterly denied that he had been allowed 
any commission or discount on the sale, or that the separators could 
be bought with a discount off the market priée. The answer sug- 
gested by défendants in error to ail this was that the sellers did 
not know that the buyer was ignorant that its agent was likewise 
the agent of the sellers, and supposed that eventually this double 
agent would gire the buyer for whom he bought the beneflt of the 
commission paid him by the sellers for whom he sold. This défense 
is absolutely frivolous. Undoubtedly there are circumstances un- 
der which the same person may act as the agent of two distinct 
principals, and in regard to transactions and dealings between the 
principals. As said by Campbell, J., in Mining Co. v. Seuter, 26 
Mich. 76: "The authority of agents may, where no law is violated, 
be as large as their employers may choose to make it," etc. "There 
can be no presumption that the agent of the two parties will deal 
unfairly with either. And when they both deliberately put him in 
charge of their separate concems, and there is any likelihood that 
he may hâve to deal with the rights of both in the same transac- 
tions, instead of lessening his powers, it may become necessary to 
enlarge them far enough to dispense with such formalities as one 
man would use with another, but which could not be possible for 
a single person to go through with alone." It is most obvions that 
in ail such cases of a double agency it is absolutely essential 
that both principals shall know of and assent to the dual charac- 
ter. Capener v. Hogan, 40 Ohio St. 203; United States Eolling- 
Stock Co. V. Atlantic & G. W. R Co., 34 Ohio St 450; Bell v. Mc- 
Connell, 37 Ohio St. 400; Mechem, Ag. § 67. 

The évidence we hâve recited, to say the least of it, strongly tend- 
ed to establish the fact that Brooks understood himself to hâve an 
arrangement with the défendants in error by which he would be 
allowed personally a commission on each separator which he, as an 
employé of the plaintiff in error, should buy from the défendants in 
error, and it tends with equal force to establish the fact that the 
défendants in error recognized that Brooks was personally entitled, 
tinder an existing arrangement with them, to demand and receive 
the same commission he would hâve earned by a like sale to any 
other customer. There was theref ore évidence entitling the plaintiff 
V. 66F.no. 4— 28 
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in error to go to thé jury upon the défense of fraud inralidating the 
contract of sale. 

Any agreement or understanding between one principal and the 
agent of another, by which such agent is to receive a commission or 
reward if he will use his influence with bis principal to induce a 
contract, or enter into a contract for his principal, is pernicious 
and corrupt, and cannot be enforced at law. This principle is 
founded upon the plainest principles of reason and morality, and 
bas been sanctioned by the courts in innumerable cases. "It has 
its foundation in the very constitution of our nature," says Judge 
Dillon, "for it bas authoritatively been declared that a man cannot 
serve two masters, and is recognized and enforced wherever a well- 
regulated System of jurisprudence prevails." 1 Dill. Mun. Corp. 
§ 444. "An agent cannot be allowed to put himself in a position in 
which his interest and his duty will be in conflict." Leake, Cont. 
(3d Ed.) 409. The tendency of such agreement is to corrupt the 
fldelity of the agent, and is a fraud upon his principal, and is not 
enforceable, "even though it does not induce the agent to act cor- 
ruptly." "It would be most mischievous to hold that a man could 
corne into a court of law to enforce such a bargain on the ground 
that he was not in fact corrupted. It is quite immaterial that the 
employer was not damaged." Wald's Pol. Cont. 245, 246, note; 
citing Harrington v. Dock Co., 3 Q. B. Div. 549, and other cases. 
Taussig V. Hart, 58 N. Y. 425; United States Rolling-Stock Co. 
V. Atlantic & G. W, R. Co., 34 Ohio St. 450-460; Smith v. Sorby, 3 
Q. B. Div. 552; Young v. Hughes, 32 N. J, Eq. 372; Yeoman v. 
Lasley, 40 Ohio St. 190. Such agreements are a fraud upon the 
principal, "which entitle him to avoid a contract made through such 
agency." Lealte, Cont. 409; Panama & S. P. Tel. Co, v. India Rubber 
a P. & Tel. Works Co., 10 Ch. App. 526. "Where there are a principal, 
an agent, -and a third party contracting with the principal, and 
cognizant of the agent's employment, and there are dealings be- 
tween the third party and the agent which gives the agent an in- 
terest a^inst his duty, then the principal, on discovering this, bas 
the option of rescinding the contract altogether." Wald's Pol. 
Cont. 247. "Any profit made by an agent in the exécution of his 
agency must be accounted for to the principal, who may claim it as 
a debt for money received to his use. A gratuity given to an a^ent 
for the purpose of influencing the exécution of his agency vitiates 
a contract subsequently made by him, as being presumptivèly made 
under that influence; and a gratuity to an agent after the exécu- 
tion of the agency must be accounted for to his principal; as in 
the case of a servant employed to make payments accepting dis- 
counts or présents from the créditer." Leake, Cont. 409. The same 
author says: "If an agent stipulâtes with a contracter for a com- 
mission upon the work to be done for his principal; he must account 
for the commission, and it is good ground for his dismissal." Page 
410; Ice Go. v. Ansell, 39 Ch. Div. 339; Stoner v. Weiser, 24 
lowa, 434; Bell v. Bell, 3 W. Va. 183; Moore v. Mandlebaum, 
8 Mich. 433. The principle which prevents an agent- from con- 
tracting with himself, or from entering into any agreement which 
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gires him an interest conflicting with his duty, applies more strongly 
to the oflacers, servants, and agents of a municipal government 
than to private parties. 1 Dill. Mun. Corp. § 444. 

Brooks, as we hâve already stated, was an employé of the city 
of Findlay. This Pertz & Stewart knew. The letter heads and 
his officiai signature fully advised them that he was the agent of 
a public corporation. Now, if with this knowledge they dealt with 
the city of Findlay knowing the relation which he bore to them, 
they knew that his interest in making a sale for them conflicted 
with his duty and fldelity as a public agent. The agency of Brooka 
for the city was one which required expert knowledge, and in-, 
volved a considérable degree of trust and confidence. His duty 
was to give to the public service the full beneflt of a disinterested 
judgment and the utmost fldelity. Any agreement or understand- 
ing by which his judgment or duty conflicted with his private 
interest was corrupting in its tendency. We know of no more per- 
nicious influence than that brought about through a System of 
commissions paid to public agents engaged in buying public sup- 
plies. Such arrangements are a fruitful source of public extrava- 
gance and peculation. The conflict created between duty and in- 
terest is utterly vicions, unspeakably pernicious, and an unmixed 
evil. Justice, morality, and public policy unité in condemning such 
contracts, and no court will tolerate any suit for their enforcement. 

The forcible language of Mr. Justice Pield, in speaking for the 
court in Tool Co. v. Norris, 2 Wall. 45, and repeated in Oscanyan 
V. Arms Co., 103 TJ. S. 274, is quite as applicable to the debauchery 
of the agent of a municipal corporation as it was when the interests 
of the fédéral government were sought to be affected by the same 
kind of pernicious influence. In the case cited the learned justice 
said, conceming such contracts: 

"Considérations as to the most efficient and economical mode of meeting 
the public want should alone control in this respect the action of every de- 
partment of government. No other considération can lawfully enter Into the 
transaction so far as the government is concerned. Such Is the rule of publie 
policy, and whatever tends to introdiice any otlier élément into the transac- 
tion is against public policy. That agreements like the one under considéra- 
tion hâve this tendency is manifest. They tend to introduce Personal solici- 
tation and Personal influence as élément.? in the procurement of contracts, and 
thus directly lead to Inefflciency In the public services and to unnecessary 
expenditures of the public funds. • * • Ail agreements for pecuniary con- 
sidérations to control the business opérations of the government, or the regular 
administration of justice, or the appointments to public offices, or ordinary 
course of législation, are void as against public policy, without référence to the 
question whether improper means are contemplated or used in their exécu- 
tion. The law loolis to the gênerai tendency of such agreements, and it closes 
the door to temptation by ret'usiug them récognition in any of the courts of 
the country." Oscanyan v. Arms Co., 103 U. S. 274. 

This principle of public policy finds full récognition in section 
6969 of the Revised Statutes of Ohio, by which it is provided that 
any public ofiQcer, agent, servant, or employé who, while acting as 
such public olHcer, agent, or employé, shall become directly or in- 
directly interested in any contract for the purchase of any property 
for the state, county, or municipality, shall be guilty on conviction 
of a penitentiary offense. This statute has been construed as ap- 
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plying to the agents, ofScers, and employés of towns, villages, and 
cities of the state, and as a prohibition upon ail contracts between 
such a municipality and an agent or servant interested therein. 
Doll V, State, 45 Ohio St. 445, 15 N. E. 293. 

The contract or arrangement between défendants in error and 
Brooks, the servant of the plaintiff in error, was no more illégal 
after this statute than it was under common-law principles before 
the statute. What was the efifect of that arrangement or contract 
on the contract with plaintiff in error? We must distingiiish be- 
tween the bargain for a commission between the défendants in 
error and the agent of the city, and the contract between the two 
principals. The flrst was clearly illégal and incapable of enforce- 
ment; the latter was on its face altogether within the contracting 
power of the parties, was free from any immorality, and altogether 
legitimate. The means by which the city may hâve been induced 
to enter into it was the vicions élément in the trade. The board of 
gas trustées had no intention to deal with Brooks or any one else 
incapacitated under the Ohio statute, or under principles of public 
policy, from contracting with the city. That board was wholly 
ignorant of the secret arrangement between its agent and the per- 
sons with whom it proposed to bargain. Neither that board nor 
the city council knew of the double agency of Brooks. Undoubt- 
edly, upon the authorities we hâve already cited, the city, upon 
discovery of the dealings between its agent and the défendants 
in error, had a right to repudiate the contract, and sue for dam- 
ages sustained by the fraud. So, upon the other hand, if the buyer 
had been a private party or a business corporation, the fraud might 
be waived, and the contract afflrmed, notwithstanding the corrup- 
tion of the agent through whom it had been made. But it has been 
pressed upon us that, inasmuch as the agent corrupted was a 
public agent, the contract made through his corruption was abso- 
lutely void, and incapable of ratification, and that no subséquent 
conduct of the plaintiff in error in retaining and using the machines 
bought can furnish a basis upon which the guilty party can main- 
tain a suit founded upon the corrupt contract. It seems to us that 
this argument confounds the corrupt agreement between the agent 
of the city and the other principal with the contract between the 
principals. There can be no question about the ratification of the 
arrangement for a commission. No one pretended to act for the 
city in bargaining for or receiving an illicit commission. "The 
principle of ratification only applies where the agent had professed 
to contract for the person who afterwards ratifies." Leake, Oont. 
391. 

The question we hâve to deal with is this: Can the city, not- 
withstanding the surreptitious dealing between its agent and the 
seller, waive the fraud as a private individual might and ratify the 
purchase? This is not a purchàse of property from an agent or 
oflQcer of the city. Neither is it a purchase of property in wMch 
any such agent or ofiicer has an interest. It is simply a case of 
where an agent for the purchase of property from one capacitated 
to deal with the city is given a gratuity, reward, or commission by 
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the seller, wliich. tended to give that agent an interest conflicting 
with fldelity to his principal. Upon tliis discovery of tliis improper 
inducement operating upon its agent, the city had a right to repu- 
diate the purchase and return the property bought This right it 
might exercise without regard to any actual injury it had sustained, 
and without regard to the effect of the allowance of the commission 
upon the integrity of its agent. Harrington t. Dock Co., cited 
above, and Lister v. Stubbs, 45 Ch. Dir. 1. Under such circum- 
stances, a contract, neither immoral nor prohibited, between private 
parties, would not be incapable of affirmance and enforcement by 
the principal who had been defrauded. The innocent principal 
would hâve an option to afflrm or avoid it, on discovery of the 
facts. The authorities upon this areclear and numerous. Wald's 
Pol. Cont. 247; Leake, Cont. 409. 

The learned trial judge was of opinion, and so instructed the 
jury, that, upon discovery of the improper dealing with its agent, 
the city miglit repudiate or affii'm the contract as it should elect. 
We entirely agrée with him in this. The contract it made was 
neither malum in se nor malum prohibitum. No question of public 
policy is involved by a ratification of the bargain. That involves 
no affirmance or adoption of the corrupt agreement for illicit 
commissions. Upon the contrarj^, it would hâve the right to hold 
the agent liable as for money had and received to its use. It 
might go still further, and sue the seller for the fraud, and re- 
cover ail damages conséquent upon an improper dealing with 
the buyer's agent. It would be no answer to a suit by the city 
for a breach of the contract, as to the automatic opération of 
thèse separators, to say that the agent of the plaintiff had been 
corrupted by the défendant, and induced to make the contract 
through improper considérations. The buyer, not being a party 
to the corruption of its own agent, bas the undoubted right to en- 
force the contract. Clearly, the court would not be aiding in the 
enforcement of an illégal or corrupt contract if the city was not in 
pari delicto and the agreement in itself was unobjectionable. The 
fact that unlawful means were adopted to induce a contract which 
is lawful itself, and capable of being lawfully performed, does not 
of itself make the contract unlawful as to the innocent party, nor 
does any principle of public policy forbid the enforcement thereof 
by the defrauded principal. The unlawful means by which the 
seller induced the buyer to deal with him is a matter collatéral 
to the principal agreement. We recognize the gênerai rule that 
money or property paid or delivered on an unlawful agreement 
cannot be recovered back. That principle, as stated by Lord 
Mansfleld, in Holman v. Johnson, 1 Cowp. 343, is this: 

"The principle of public policy is this: 'Ex dolo malo non oritur actlo.' No 
court will lend its aid to a man who founds his cause of action upon an Im- 
moral or illégal act. If from the plaintifC's own stating, or otherwise, the 
cause of action appears to arise ex turpi causa, or the transgression of a posi- 
tive law of this country, there the court says he has no right to be assisted. 
It is upon that ground the court goes; not for the salie of the défendant, but 
because they will not lend their aid to such a plaintiff. So if the plaintiff and 
défendant were to change sides, and the défendant was to brlng his action 
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against the plaintiff, the latter would then hâve the advantage of it; for, 
where both are equally in fault, 'potior est conditlo defendentis.' " 

"The test for the application of this rule is whether the plaintiff can make 
eut his case otherwise than through the médium and by the aid of an illégal 
transaction to whlch he was himself a party." Wald's Pol. Cont. 332. 

This principle bas no application hère. The city was not a 
party to any illégal or unlawful or immoral agreement. If it 
were a plaintiff suing upon a breach of warranty contained in the 
contract in question, it would not be obliged to make out its case 
"through the médium and by the aid of any illégal transaction to 
which it itself was a party." The contract between the city and 
the sellers of thèse chattels was neither malum in se nor malum 
prohibitum. It is therefore enforceable by either party, unless 
the unlawful dealings between the agent of one of the parties and 
the other principal is a ground for rescission. If the contract 
was one which the city could hâve lawfully made or authorized in 
the first instance, then it is one which, if made by an unauthorized 
agent or through the fraud of its agent, to which the other party 
was alone pri^y, it may ratify upon full knowledge of ail the facts. 
State V. Buttles, 3 Ohio St. 309. The case last cited affords an in- 
teresting instance of the power of a principal to ratify an act of 
an agent wholly unauthorized, and which the agent was by law pro- 
hibited from doing. Certain agents for the state of Ohio had 
loaned the state's money, and taken a bond therefor, payable to 
them as agents for the state. The lending of the state's money 
was prohibited under a pénal statute. The state, through its lég- 
islature, ratifled this unlawful act, and sued at law on the bond. 
The opinion was by Ranney, J., who, among other things, said that 
the state had a perfect right to waive the wrong, and adopt the 
contract made in her name: 

"If, when adopted, the considération upon -which it was made, or Its per- 
formance by the other party, is found to be illégal or immoral, It wlll no sooner 
be enforced for her than for the most obscure citizen; but, if it then stands 
without objection in both thèse particulars, It is no défense to say she waa 
wronged by ,lier agents, wlieu tliey assumed, without authority, to act in her 
name. That Is a matter between her and her agents. The option whether she 
will make herself a party to their acts, and be bound by the contract they 
hâve made, belongs to her, and not to those who bave not and could not hâve 
been injured. In short, any contract that an individual or body corporate 
or politic may lawfully make they may lawfully ratify and adopt, when made 
in their name without authority; and, when adopted, it has its effect from 
the tlme it was made, and the same effect as though no agent had intervened. 
The state could lawfully hâve loaned this money, and the defendant's testator- 
could lawfully hâve bound himself to repay it. If the contract has been rati- 
fled and adopted by the state, in judgment of law, the state did loan the 
money, and the defendant's testator dld promise the state to repav It" State 
V. Buttles, 3 Ohio St. 322, 323. 

The case of Milford v. Water Co., 124 Pa. St. 610, 17 Atl. 185, 
has been cited as entertaining an opposing doctrine. Rightly un- 
derstood, it has no very forcible bearing upon this case. A statute 
of the state absolutely prohibited any municipality from entering 
into any contract in which members of the city council were con- 
cerned, and made participation in such a contract by members 
of the city government a pénal offense. The city council contracted 
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with a wai^r company for a supply of water for a term of years. A 
majority of the council constituted a majority of the directors of 
the water company. Subsequently, when the council contained 
none of the directors of the water company, rents were paid, and 
use of the water continued. The water company relied upon this 
as a ratification, and sued for otlier rents. It was held that the 
contract was void and incapable of ratification. The case seems 
to stand upon the principle that the party to be held by ratification 
must be capable, not only of doing the act at the time it is ratifled, 
but at the time the act ratifled was done. Wald's Pol. Cont. 108; 
Cook V. Tullis, 18 Wall. 338. "Ratification relates back to the 
original making of the contract, and conflr-ms it from that time." 
Leake, Cont. 393. The town was incapable of making a contract 
with that water company when it was made, and while it might, 
at the date of ratification, liave made a new contract, it was held 
incapable of confirming the old one. 

We do not agrée with the trial judge that the évidence of rat- 
ification, after full discovery of the fraud, was so clear as to leave 
no issue for the jury. The city did by letter repudiate the agree- 
ment, and notify the sellers to remove the machines. This it had 
a clear right to do. But it is said that, while the city said it would 
not be bound by the bargain, its acts in retaining and using them 
thereafter was inconsistent with rescission, and amounted to rati- 
fication. Undoubtedly, the subséquent rétention and use of thèse 
machines was évidence tending to contradict the letter repudiating 
the purchase. Dodsworth v. Iron Works (Feb. 5, 1895) 66 Fed. 483. 
In the case last cited, a like répudiation of an agreement for fail- 
ure of machinery to comply f ully with précèdent conditions was 
held to hâve been rendered nugatoryby subséquent conduct. But in 
that case there was a subséquent continued use for more than two 
years, in the ordinary course of the buyer's business, which was held 
such clear évidence of an intention to accept as to leave no issue 
of fact for the jury. The city could not be held estopped by rati- 
fication until after full discovery of the fraud. A mère suspicion 
was not enough to put it to an élection. Mining Co. v. Watrous, 
9 G. C. A. 415, 61 Fed. 163. The letter of November 18, 1890, was 
written as soon as any satisfactory évidence of the improper deal- 
ing with its agent came to its knowledge. There was evdience 
tending to show that between that date and the bringing of this 
suit (January 16, 1891) the city had continued to use at least some 
of thèse machines. Such use would, of course, be évidence of an 
intention to aflSrm a contract otherwise avoidable for fraud. But 
this use was for less than two months, and falls in that respect 
far short of a like rétention and use held to be conclusive in Dods- 
worth T. Iron Works, which we hâve before cited, and was not an 
act determining the intention to ratify so conclusively as to leave 
no question for the jury. Slight acts of use will not bar rescission. 
Bigelow, Frauds, 434, 435. In a case of this kind, where a public 
municipality has been defrauded, there ought to be, where mère acts 
are relied upon as évidence of ratification, such clear évidence of 
an intentional exercise of the right of ownership as would be incon- 
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sistent wîtli any other theory than that of an intention to waive 
the right of rejection. The question of ratification should baye 
been submitted to the jury. 

Finally, if the city is found to hâve ratifled the contract, it would 
operate as a confirmation of the trade as originally made. If rep- 
résentations were made by Brooks as to the automatic opération 
and gênerai capacity of thèse machines to perform the work needed, 
and thus indueed the purchase, thèse représentations, in case a right 
to rescind is found to hâve been waived, may be treated as war- 
ranties made by the agent of défendants in error. Ratification 
opérâtes as an adoption of the entire agreement and ail of its parts. 
If the sale was upon a guarauty, or under représentations amount- 
ing to a warranty, ratification conflrms it subject to the guaranties 
of warranty, and the buyer may, 'when sued for the purchase price, 
recoup to the extent of any damage sustained by breaeh of the con- 
tract with respect to any warranty concerning the capabilities of 
the machine. The case of Dodsworth v. Iron Works, heretofore 
cited, controls this aspect of the case. 

For the error indicated, the judgment must be reversed. 



CITY OF KEY WEST v. BAER. 

(Circuit Court of Appeals, ITifth Circuit January 29, 1895.) 

No. 323. 

1. PaACTicE — RuLiNGS IN THE Fbogbbss op THE Triai.— Rbv. St. §§ 649, 700. 

The expression "rulings of the court In the cause In the progress of the 
trial," contained in Rer. St. § 700, refers only to rulings upon the admis- 
sion or rejection of évidence; and where a case is submitted to the court, 
wlthout a jury, pursuant to section 649, and the court chooses to find gen- 
erally, the loslng party has no redress, except for errors occurrlng in such 
rulings. 

2. Samb— Spécial Findings. 

The court to whlch a case is submitted, wlthout a jury, cannot be re- 
qulred to flnd spécial Issues of fact 
8. Samb— FoRM oï Bill of Exceptions. 

A document embracing ail the testimony submitted by the parties upon 
the trial of a case, set out in the order of its introduction, wlthout spécial 
relation to any of the exceptions talîen, and not freed from matter whlch 
Is not essentlal to explaln and point to such exceptions, is not a pi-oper 
blU of exceptions. 

4. CONTKACTS FOK StREBT WORK — CONSTRUCTION. 

A contracter sued the clty of Key West for breaeh of a contract for 
grading, pavlng, etc., of streets and sidewaliîs, alleglng that it violated 
the same, and wrongfuUy stopped the work before completlon. The con- 
tract provlded for monthly payments, "on estimâtes made by the engi- 
neer of materlals furnished on the ground, and work done, 20 per cent, 
belng reserved untll the final estlmate Is made." Held, that this re- 
quired the clty to pay, monthly, 80 per cent of the value of material 
furnished on the ground, as well as of the work done, and that by "ma- 
teriàl on the ground" was meant ail such sultable material in reasonable 
quantifies as the contractor had procured from abroad, and placed in 
Key West, at a sultable point, to be used as needed. Pardee, Circuit 
Judge, dissenting. 
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In Error to the Circuit Court of the United Statea for tHe South- 
ern District of Florida, 

Thia was an action by George J. Baer against the city of Key 
West to recover damages for the breach of a contract for the grad- 
Ing, paving, etc., of streets and sidew'alks. The case was submitted 
by consent to the court, without a jury. The court found generally 
for the défendant, and entered judgment in his favor. PlaintifE ex- 
cepted to the ruhng, and brings error to review the judgment. 

The contract contained the following provision: 

"Payment wIU be made monthly, on estimâtes made by the englneer of ma- 
terlal furnlshed on the ground, and wort done; twenty par cent, of such es- 
timâtes belng reaerved until the final estlmate is made. When ail the work 
embraced in this contract is fully completed, agreeable to the spécifications 
and stipulations of this agreement, and accepted by the englneer, said en- 
glneer shaU cause a final estlmate to be made of the amount and value ot 
said worlc, according to the terms and prices of this agreement" 

W. A. Blount, for plaintiff in error. 

H. Bisbee and C. D. Einehart, for défendant in error. 

Before PAEDEE and McGOEMICK, Circuit Judges, and BEUCE, 
District Judge. 

McCOEMICK, Circuit Judge. The parties to this action filed in 
the circuit court a stipulation in writing waiving a jury. On the 
trial there were rulings on demurrers to the pleadings, and on ob- 
jections touching the introduction of testimony. After the submisr 
sion of évidence was completed, the défendant requested the judge 
to approve or disapprove of a list of propositions of law, embracing 
38 propositions, duly numbered, "as being applicable to the points 
of this cause to wliich they respectively relate." In actions at law 
tried, as this was, on a written stipulation waiving a jury, "the 
rulings of the court in the cause in the progress of the trial, when 
excepted to at the time, may be reviewed • • ♦ upon a writ of 
error, • • • provided the rulings be duly presented by a bill of 
exceptions. When the ânding is spécial the review may also ex- 
tend to the détermination of the sufflciency of the facts found to 
support the judgment." Eev. St § 700. 

In Norris v. Jackson, 9 Wall. 125, the suprême court put spécial 
emphasis on the words "in the progress of the trial," and déclare 
that in such cases a bill of exceptions cannot be used to bring up 
the whole testimony for review, any more than in a trial by jury. 
The case of Norris v. Jackson was decided at the December term, 
1869, of the suprême court. At its next term, the proper practice, 
under section 4 of the act of 1865 (now, re-enacted, section 700 of the 
Eevised Statutes), was fully discussed and substantially restated as 
announced in Norris v. Jackson ; and, bearing on the question we are 
now considering, the court use this language: 

"Suppose the facts proved to hâve been as assumed by the défendants ta 
their requests, then It might well be conceded that the judgment was for the 
wrong party; but the Issues of fact were tried and determined by the circuit 
court, and the act of congress provides that the flndlng of a circuit court In 
such cases shall hâve the same effect as the verdict of a Juiy, and the consti- 
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tutlon provides that no fact tried by a jury shall be otherwise rerexanjined in 
any court of the United States than accordlng to the rules of the common law. 
• * * Matters of fact found by the circuit court under such a submissfon ' 
cànnot be re-examined hère, • ♦ * as the revlew, when the finding is gên- 
erai, is confinéd to the rullngs of the court In the progress of the trial; and,' 
even when the ânding is spécial, nothing else Is open to review except the 
Inquliy whether the facts found are sufflcient to support the judgment" Mll- 
\er T. Insurance Ca, 12 Wall. 285. 

And at the next succeeding tenn the suprême court use this 
language: 

"Had there been a jury, the défendant might hâve called upon the court 
for Instructions, and thus ralsed the questions of law whlch he deemed ma- 
teriaL Or, had the law which autliorizes the waiver of a jury allowed the 
parties to require a spécial flnding of the facts, then the légal questions could 
hâve been raised and presented hère upon such findings as upon a spécial 
verdict But, as the law stands, if a jury Is waived, and the court chooses 
to flnd generaUy for one side or the other, the losing party has no redress on 
error, except for the wrongful admission or rejection of évidence." Dirst v. 
Morris, 14 Wall. 484. 

Two years later this subject was again before the suprême court, 
aud, in the course of an elaborate discussion and restatement of the 
rules theretofore announced after the passage of the statute now in 
force, the court use this language : 

"None of thèse rules are new, as they were established by numerous dé- 
cisions of this court before the act of congress in question was enacted." In- 
surance Co. V. Folsom, 18 Wall. 237. 

In another similar case, decided at the same term (October term, 
1873), the défendant in the action in the circuit court, after both 
parties had submitted their évidence, requested the circuit court to 
décide substantially (1) that the alleged contract, inasmuch as 
war existed at the time between the United States and the Con- 
federate States, was illégal and void; (2) that the alleged contract, 
if not actually void, was an executory agreement, and, as such, was 
terminated by the war; (3) that the alleged contract, if otherwise 
valid, was too indeflnite to be executed; (4) that no interest is re- 
coverable during the war, or any portion of the war, upon a contract 
between alien enemies; (5) that, upon the whole case, judgment 
should be for the défendant. But the circuit court refused to so 
décide, and ruled against the défendant upon each of the proposi- 
tions, and the défendant excepted to the ruling. On the questions 
thus presented, the suprême court say: 

"Beyond ail doubt, the cnly efCect of the exception to the refusai of the 
court to grant the fifth request, if the exception is admitted to be well taken, 
will be to require the court hère to review the finding of the Circuit court in a 
case where the finding is général, and where it is unaccompanied by any au- 
thorized statement of the facts, which It is plain this court cannot do, for 
the reasons given in the opinion of the court in the case of Insurance Co. v. 
Folsom, decided at the présent term [18 Wall. 237]. Our décision in that case 
was that in a case where Issues of fact are submitted to the circuit court, and 
the flnding is gênerai, nothing is open to review by the losing party under a 
writ of error except the rulings of the circuit court in the progress of the 
trial, and that the phrase 'rulings of the court in the progress of the trial* 
does not include the gênerai flnding of the circuit court, nor the conclusions 
of the circuit court embodled in such gênerai flnding, which certainly dis- 
poses of the exceptions to the refusais of the circuit court to décide and rule 
as requested in the flrst four prayers presented by the défendant, as it is 
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clear mai cnose exceptions seek to review certain conclusions of the circuit 
court wliich are necessarily embodied in the gênerai flnding of the circuit 
court" Cooper v. Omohundroy 19 Wall. 65. 

Again, two years later, the suprême court say: 

"Matters o( fact in such cases are not reviewable hère under any circum- 
stances, as appears by ail the cases decided by this court, since the act was 
passed allowing parties to waive a jury, and to submit the law and fact to 
the détermination of the circuit court Oonsequently, it is hreguiar to report 
the évidence in the transcript except so far as it may be necessary to ex- 
piain the légal questions reserved, as to the rulings of the court in the progress 
of the trial; nor is either party entitied to a bill of exceptions as to any spé- 
cial flnding of the court for the plain reason that the spécial flndings of the 
circuit court in such a case are not the proper subject of exceptions nor of 
review in this court" Tyng v. Grinnell, 92 U. S. 4G7. 

"Prior to the enactment of the act of March 3, 1865 (now sections 649 and 
700, Rev. St), it was held by the suprême court that 'when the case is sub- 
mitted to the judge to find the facts without the intervention of a jury, he 
acts as a référée by consent of the parties, and no bill of exception will lie 
to his réception or rejection of testimony, nor to nis judgment on the law' 
(Weems v. George, 13 How. 190) ; and that 'no exception can be talien where 
there is no jury, and where the question of law is decided in delivering the 
final judgment of the court' (U. S. v. King, 7 How. 832-853). Section 4 of the 
act of March 3, 1865, was passed to allow the parties, where, a jury being 
waived, the cause was tried by the court, a review of such rulings of the 
court, in the progress of the triai, as were excepted to at the time, and duly 
presented by bill of exceptions, and also a review of the judgment of the 
court upon the question whether the facts speciaUy found by the court were 
sufficient to support its judgment. In other respects the old law remained 
unchanged." Martinton v, Fairbanks, 112 U. S. 670, 5 Sup. Ot 321. 

After a careful examination of the cases from which the language 
of this opinion thus far bas been substantially, when not literally, 
taken, and of numerous other cases decided by the suprême court 
cited in the opinions from which we hâve constructed our argument, 
it seems clear to us that the language "in the progress of the trial," 
emphasized by Mr. Justice Miller in Norris v. Jackson, supra, must 
hâve application to the wrongful admission or rejection of évidence; 
that is, in the progress of the trial that would hâve had place before 
the jury had not the parties waived a jury. Questions arising on 
the settling of the pleadings are subject to review, but not by reason 
of the terms of section 700, because that section only saves for 
re\-iew such rulings "as are duly presented by a bill of exceptions." 
Rulings on the pleadings necessarily appear on the record without 
a bill of exceptions. If the party ruled against chooses to except 
thereto, he should do so at the time the ruling is made, and his 
exception should be noted in the minute that records the ruling. 
The words "in the progress of the trial" are clearly shown by the 
last clause of the section to hâve no relation to the flndings of the 
court, for which express and exclusive provision is made by the 
words: "And, when the flnding in spécial, the review may e?;tend 
to the détermination of the sufflciency of the facts found to support 
the judgment." Besides the évident absurdity of having the trial 
judge charge himself, or the even more incongruous attitude of hav- 
ing the counsel charge the court, the vital objection to the con- 
struction contended for is that its practical effect must be to force 
■on the attention of the mind of the trial court spécial issues of fact. 
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60 as to requîre spécial findings, when the clear voîce of the statute 
and of Bound principle calls for the exercise by that court of the dis- 
crétion to détermine in each case whether the findings shall be spé- 
cial or gênerai; and the immédiate ultimate logical resuit must be 
the conversion of every such trial at law into a hearing in equity, 
and the writ of error on such judgments at law into an appeal, con- 
ferring on the court of errors the office of examining into the find- 
ings of fact, contrary to the statute, the constitution, and time- 
honored practice. Without anticipating the suggestions that must 
occur to every impartial lawyer who considers the subject in the 
light of the adjudged cases, we conclude that as the law stands, if a 
jury is waived, and the court chooses to flnd generally for the one 
side or thé other, the losing party has no redress on error for errors 
occurring in the progress of the trial except for the wrongful admis- 
sion or rejection of évidence; that the court cannot be required to 
flnd spécial issues of fact, and, where the court chooses to flnd 
specially, the only question on such findings subject to review on 
error is "the sufliciency of the facts found to support the judgment*" 

A distinct assignment of error is based on the refusai of each of 
the propositions of law presented by the défendant at the close of 
the évidence for the approval or disapproval of the court, "as being 
applicable to the points of this cause to which they respectively 
relate." Thèse assignments are numbered 49 to 86, inclusive. If 
the trial had been before a jury, and this list of 38 distinct proposi- 
tions had been presented together as spécial requests for charges 
to be given the jury, the refusai to give them could not be held to be 
error, unless each one of them was proper to be given as asked, and 
not included in the court's gênerai charge. Now, the plaintiff in 
error being judge, 16 of thèse 38 propositions should hâve been re- 
fused, for it has in this court abandoned the assignments based on 
their refusai. The law involved in the ruiings on the settling of the 
pleadings, and on the admission or rejection of évidence over ob- 
jections, and in the judgment on spécial findings when the findings 
of fact are spécial, must necessarUy embrace ail the unmixed ques- 
tions of law that arise in the case; and it would be difficult, if not 
impossible, to press further without confusing and misleading the 
mind of the trial judge in the exercise of those functions of the jury 
which the law and the action of the parties hâve cast on him. In- 
stead of affording relief in the trial of actions at law, in which it is 
80 often difficult to draw the Une between questions of law and 
questions of fact, such a construction as that contended for would 
aggravate the difiiculties of the trial to an estent that would force 
trial judges to refuse to try and détermine actions at law without a 
jury. If the construction contended for by the plaintiff in error 
was as clearly sound as we consider it clearly bad, the ruiings com- 
plained of cannot be reviewed, unless they not only were excepted 
to at the time, but are also "duly presented by a bill of exceptions." 

There is in the transcript before us what was proposed to the cir- 
cuit court by the plaintiff in error as its bill of exceptions to the 
opinions and décisions of the judge. It covers 310 pages of the 
printed record. It opens with this paragraph: 
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"And after the expiration of sald term, to -wit, on the 18th day of July, in 
the year of our Lord one thousand eight hundred and nlnety-four, by vlrtue 
of a spécial order to tliat elïeet made, tlie sald défendant made up and ten- 
dered Its bill of exceptions, wliich were settled and signed by the judge, and 
ordered to be made a part of tlie record, wliicli said bill of exceptions is in 
the words and figures following, to wit." 

Then foUow copies oi différent writings offered in évidence, the 
dépositions of ail the witnesses whose testimony was admitted, the 
propositions of law submitted for approval or disapproval, excep- 
tions to certain questions and answers, and a note that the party 
excepted to the ruling thereon, and a note of such exception to the 
ruling on each of the propositions of law tendered, concluding on 
the 374th page of the printed record with thèse words : 

"Propose thls its bill of exceptions to the said opinions and décisions of the 
said judge, and request him to sign the same, according to the form of the 
statuts in such case made and provlded, whlch is done, this 16th day of July, 
A. D. 1894. Aleck Boarman, 

"Judge of the Circuit Court of the United States, in and for the Southern 
District of Florida." 

It purports to embrace ail of the testimony subnaitted by the 
parties. It ail appears to be set ont in the order of its introduction, 
without any spécial local relation to any of the exceptions on which 
the 87 assignments of error claim to repose. We will not tax our 
time and the patience of the reader by repeating the reasoning we 
hâve heretofore delivered on this subject. Phosphate Co. v. Cum- 
mer, 9 C. C. A. 279, 60 Fed. 873; The Francis Wright, 105 U. S. 381; 
Lincoln v. Claflin, 7 Wall. 132. The document referred to cannot 
be taken as a bill of exceptions. We commend the authorities 
just cited to the considération of counsel in this case and ail other 
attorneys admitted or expecting to be admitted to practice at the 
bar of this court. We warn them that bills of exception must be 
prepared with reasonable référence to the well-known requirements, 
to receive considération in this court. "If counsel will not heed the 
admonitions upon this subject, so frequently expressed by us, the 
judges of the circuit courts to whom the bills are presented should 
withhold their signatures until the bills are prepared in proper 
form, freed from ail matter not essential to explain and point the 
exceptions." Lincoln v. Claflin, supi^. 

This much disposes of ail of the 87 assignments of error except 
those which rest on exceptions taken to the rulings on the pleadings, 
and thus far we ail agrée. Of those not disposed of by what we 
hâve already said, only flve are insisted on, and thèse may be re- 
duced to one, to the effect that the court erred in sustaining the 
demurrer to the pleas numbered 16, 24, 26, 31, and 27, as amended. 
Of those pleas, the ones; numbered 16, 24, 26, and 31 are founded on 
a construction of the contract that is the basis of the action, which 
a majority of this court cannot approve. The circuit court evi- 
dently construed the contract to require the plaintiff in error to 
pay 80 per cent, of the value of material on the ground, as well as 
of the work done, at the stated monthly periods at which the pay- 
ments were to be made; that by material on the ground was meant 
ail such suitable material in reasonable quantifies for doing the 
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"work as the contracter had procured from abroad, and plaçed in 
Key "West, at a suitable point, to be used as needed. In this con- 
struction of the contract a majority of this court concur, and, if this 
is a Sound construction of the contract, the pleas Ki, 24, and 26 are 
manifestly bad, and tlie demurrer rightly sustained. Plea 31 is in 
eilfect a demurrer. It was properly stricken out. Plea 27, as 
amended, cornes largely under the defendant's construction of the 
contract, which we do not approve, and thus falls with it. So far 
as it does embrace other matters, they are Tiot well pleaded, and the 
demurrer was rightly sustained. 

The judgment of the circuit court is affirmed. 

PARDEE, Circuit Judge (dissenting). I agrée with the majority 
of the court on the questions of practice decided, but dissent on 
the merits. The contract between the city of Key West and George 
J. Baer was a letting to the said George J. Baer of the worlc of 
grading, guttering, curbing, and constructing pavements and side- 
walks and cross gutters in the city of Key West. The manner of 
payment was distinctly specifled as follows : 

"Payment will be made monthly, on estimâtes made by the englneer of ma- 
terial furnished on the ground, and work done; twenty par cent, of said 
estimate being reserved until the final estimate is made. When ail the work 
embraced in this contract is fully completed, agreeable to the spécifications 
and stipulations of this agreement, and accepted by the englneer, said en- 
glneer shall cause a final estimate to be made of the amount and value of 
said work, according to the terms and priées of this agreement." 

This contract was construed in the court below so as to hold the 
city of Key West liable as purchaser for ail the material the con- 
tractor, Baer, saw fit to furnish on the ground, and this construc- 
tion is approved by a majority of this court; and the resuit is that, 
in a suit for damages for breach of a contract on the part of a 
municipal corporation for completed work, the city is made liable, 
not only for ail the completed work, ail the profits that the con- 
tractor would hâve made on brick gutters and crossings, on curbing 
unset, and on excavations that were not made, but also for a lot of 
brick and curbing material furnished on the ground, which was 
aever delivered to or accepted by the corporation. Further than 
this, interest is given, as additional damages, on the prospective 
prolits and price of material from judicial demand. If it is con- 
ceded that the contract between the city of Key West and the 
appellee, Baer, was so violated and broken by the city as to give 
Baer an action for damages, then, under suitable allégations, the 
appellee, Baer, should hâve been permitted to recover the amount 
of profit which he would hâve made if he had been allowed to 
complète the contract; the same to be arrived at by taking the 
différence between the cost of doing the work and what he (Baer) 
was to reçoive for it, making a reasonable déduction for the less 
time engaged, and for the release from the care, trouble, risk, and 
responsibility attending the full exécution of the contract; and 
neither the contract nor the circumstances of the case warranted 
adding to such damages the cost of material which the eontractor 
had provided for the performance of the work, but which was un- 
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used. If, by reason of the contract, the contracter had supplied him- 
self with material for the construction of the work, — which con- 
struction, by the fault of the city, he was not allowed to make, — 
and such material had depreciated in yalue, or, by reason of its 
being placed in a suitable position for use in the work, was not 
worth its market value, such damages could be undoubtedly recov- 
ered if sued for and proved. But no such damages were alleged 
or attempted to be proved; on the contrary, the suit, so far as 
material is concerned, is one for the price against the city of Key 
West, as a purchaser of the same. 

In my judgment, the contract was erroneously construed in the 
circuit court. What in the contract was expressly declared to be 
manner of payment only, and which clearly meant no more than 
that the city of Key West, for the perfected work, should advance, 
from time to time, pending the completlon, such portions of the 
contract price as the work completed and the material on the 
ground would justify, was construed in the circuit court to obligate 
the city not only to pay for completed work, but also to purchase 
such material as the contracter should furnish on the ground for 
the purposes of the contract. The issue was dlstinctly made in 
the court below by the sixteenth plea, as follows: "That said 
cnrbing was not, and never had been, put by the plaintiff into the 
work contracted for by Mm;" by the twenty-fourth plea, as follows: 
"That said bricks were not, and never had been, put by the plain- 
tiff into the work contracted for by him;" and by the twenty-sixth 
plea, as follows : "That ail of the bricks were, shortly after the maklng 
of the contract between the plaintiff and défendant, brought by sea to 
the city of Key West, and placed upon a dock, not under the control 
of the défendant, and several hundred yards from the nearest place 
on the streets, to be worked on by the plaintiff, as set forth in the 
déclaration; and that the said bricks, except some sold by the 
plaintiff, hâve remained upon said wharf until the présent day, and 
no delivery thereof bas ever been accepted by the défendant." 
Thèse pleas were demurred to by the plaintiff in the court below, 
and the demurrers were snstained. 

In my opinion, the judgment of the circuit court should be re- 
versed, and a new trial ordered. 



ABBOTT V. UNITED STATES. 
(Circuit Court, D. Washington, W. D. January 12, 1895.) 

No. 250. 

Leasing Post Offices— Powers of Postmaster General— Teem of Leasks. 
The power of the postmaster gênerai to lease buildings for post-offlce use 
is limited, by llev. St. § 3732, whicli régulâtes contracts and purchases in be- 
half of tlie United States, to leases for a period not exeeeding that covered 
by the appropriations of the year In which the contract is made. Nor was 
this power enlarged, except as specified, by the act of March 3, 1885, which 
provides that the postmaster gênerai may, "in the disbui-sement of this ap- 
propriation," apply part thereof to leasing post offices of the first, second, 
and third classes for a term not exeeeding flve years. Chase v. U. S., 15 
Sup. et. 174, followed. 
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Thîfl was an action by Twyman 0. Abbott against the TTuited 
States to recover damages for breach of a contract to lease cer- 
tain rooms for use as a post office. 

W. 0. Sharpstein and Crowley & Sullivan, for plaintifE. 
William H. Brinker and F. G. Eobertson, for the United States. 

GILBERT, Circuit Judge. The plaintiff brought an action 
against the United States to recover damages for an alleged breach 
of contract. He allèges that in 1889, in the city of Tacoma, Wash,, 
the plaintiff, in answer to a published notice calling for proposais 
to furnish a post-oflftce building at Tacoma, submitted to the post- 
master gênerai a proposition to erect a brick building on certain 
premises belonging to the plaintiff, and to furnish to the govern- 
ment for a post-office building a certain room therein for a term 
of five years at an annual rental of $1,200, and to furnish at his 
own expense ail the light, fuel, and furniture necessary for the 
purposes of said post office, ànd to construct a vault in said room, 
ail in accordance with certain plans therewith submitted; that on 
or about the 17th day of June, 1889, the postmaster gênerai ac- 
cepted said proposition, and the plaintiff proceeded to erect said 
building; and thereafter, on or about the 27th day of December. 
1889, the same was occupied by the United States for post-office 
purposes in pursuance of said contract; that on the 30th day of 
September, 1890, the building was abandoned by the government, 
and the post office wa» removed to other quarters. The damages 
sued for consist in a small balance claimed to be due for rent during 
the time the premises were actually occupied as a post office, but 
principally of certain expenses incurred by the plaintiff in fltting 
up said building for post-office purposes, constructing the vault 
therefor, and in making certain Edterations in the building in pur- 
suance of the requirements of the post-office department, together 
with the necessary expense incurred at the time of the abandon- 
ment of the building in making altérations necessary to adapt the 
building to other uses than those for which it had been so espe- 
cially constructed and iitted. The total damages claimed are $9,- 
500.62. 

It is unnecessary to consider ail of the défenses that are 
made to this cause of action. That principally relied upon by the 
défendant is the déniai of the authority of the postmaster gên- 
erai to enter into a contract that would be binding upon the United 
States for the term of flve years, or any greater period than that 
which was covered by the appropriations of the year in which 
the contract was entered into. The récent décision of the suprême 
court in Chase v. U. S. (decided upon the lOth day of December, 
1894) 15 Sup. et. 174, conclusively sustains this défense. It was 
there held that section 3732 of the Revised Statutes, providing that 
"no contract or purchase on behalf of the United States shall be 
made unless the same is authorized by law, or is under an appro- 
priation adéquate to its fulflllment, except in the war and navy 
departments, for clothing, subsistence, forage, fuel, quarters, or 
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transportation, which, however, shall not exceed the necessities of 
the current year," limits the contracting power of the postmaster 
gênerai to such contracts as may be fully met by the appropria- 
tions devoted to such purposes, and that its scope is not enlarged 
by the law which déclares it to be the duty of the postmaster gên- 
erai "to establish post ofifices"; that the power to establish post 
offices does not carry with it the power to enter into leases of post- 
office buildings. That case arose under a contract made by the 
postmaster gênerai in the year 1870 for the lease of certain prem- 
ises for post-office purposes for a term of 20 years, which premises 
were so occupied for 16 years of the term. The court said: 

"There ia no claim that the lease in question was made under any appro- 
priation whatever, much less one adéquate to Its fulfiUment. So that the only 
Inquiry Is whether the contract of lease was 'authorized by law,' wlthîn the 
meaning of the statute relatlng to contracts or purchases on behalf of the 
government. * * ♦ While the postmaster gênerai, under the power to es- 
tablish post offices, may deslgnate the places— that is, the localities— at which 
the mails are to be received, he cannot bind the United States by any lease 
or purchase of a building to be used for tbe purposes of a post oÉBce, unless 
the power to do so is derived from a statute which either expressly or by 
necessary implication authorlzes him to make such lease or purchase." 

It is contended by the plaintiff that the postmaster gênerai had 
the power to make the contract under considération by virtue of 
the provisions of the act of March 3, 1885 (23 Stat. 386^ where it 
is provided: 

"That the postmaster gênerai may, in the disbursement of thls appropria- 
tion, apply part thereof to the purpose of leasing premises for use of post 
offices of the flrst, second and third classes, at a reasonable annual rental to 
be paid quarterly for a term not exceeding five years." 

The section so quoted is a part of the act making appropriations 
for the service of the post-office department for the fiscal year end- 
ing June 30, 1886. The power of the postmaster gênerai to make 
contracts of lease is there expressly limited to the "disbursement 
of this appropriation." It does not confer upon him the gênerai 
power to make such contracts, nor déclare that thereaf ter he shall 
hâve that power, but it provides only that he may exercise that 
power in connection with the appropriation made for the year re- 
ferred to. The most that could be claimed for this statute by the 
plaintiff is that during the year for which the appropriations were 
made in that act the postmaster gênerai might lawfully enter into 
contracts begînning with that year and extending into the future 
for a term of five years in ail, and which would be binding upon 
the government for that period. It is impossible to flnd in It any 
authority to enter into a contract of lease in a subséquent year. 
In making this contract, therefore, in the year 1889, for a period 
of five years, the postmaster gênerai exceeded the powers conferred 
upon him by law, and the contract was not binding upon the gov- 
ernment. Liability was incurred to the plaintiff only to pay the 
rental of the post-office premises for the period during which they 
were occupied for that purpose. For that period the tJnited States 
has paid ail of the rental, save and except |46, and the plaintiff is 
v.66F.no.4— 29 
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eûtitléS to jndgmeût for that amount, and for costs as allowed 
(1 Supp. Kev, St 562, § 15), since the défendant put in issue tiie 
plaintifCs right to recover the sum so due. 



NORTHERN PAC. R. CO. v. DE LACT. 
(Circuit Court, D. Wasblngton. Septeœber 13, 1894.) 
No. 195. 

L Public Lands— Railboad Gbants — Révocation. 

The grant made to the Northern Pacific Rallroad hy the act of July 2, 
1864, to ald In constructing Its Une across the Cascade Mountains to Puget 
Sound, took effect as of that date, and was not revoked or canceled by the 
Joint resolution of May 31, 1870, by whlch this Une, formerly the main Une, 
■was deslgnated as the branch Une, and the former brauch Une, to the Co- 
lumbla river, was designated as the main Une. U. S. v. Northern Pae. R. 
Co., 14 Sup. et 598, 152 U. S. 284, explained. 

SL Samb— Exceptions to Quant— Prk-bmption Bntrt— Abandonmknt. 

The flllng, after the date of the granting act, of a pre-emption clalm to 
lands -whlch faU wlthln the prlmary grant limits, does not operate to except 
the land ont of the grant, where such clalm Is finally abandoned by the 
pre-emptloner, and his rights forfeited, because of a décision by the land 
office that the land is not subject to entry. 

8. Same. 

The fact that the pre-emption declaratory statement remains uncanceled 
on the records of the land office until after the definlte location of the road 
cannot be consldered as excepting the land from the grant, where both par- 
ties to the suit admit the fact of the previous abandonment and forfeiture 
by the pre-emptioner, and the party contesting the rallroad title predicates 
his right to the land upon such abandonment 

This was an action of ejectment brought by the Northern Pacific 
Rallroad Company against James De Lacy to recover certain lands 
alleged to fall within the grant made by congress to the raih'oad 
Company. 

Ashton & Chapman and Fred. M. Dudley, for plaintiff. 
Ballard & Norris, for défendant. 

GILBERT, Circuit Judge. The Northern Pacific Railroad Com- 
pany brings ejectment to recover the possession of 160 acres of land 
in section 21, township 20 N., range 3 E. of the Willamette Meridian, 
in the state of Washington. The plaintiff claims title by virtue of 
the act of congress of July 2, 1864, incorporating the Northern Pa- 
cific Railroad Company, and authorizing it to construct and main- 
tain a railroad from a point on Lake Superior westerly, on a line 
north of the forty-fifth degree of latitude, to some point on Puget 
Sound, vi'ith a branch, via the valley of the Columbia River, to a 
point at or near Portland, in the state of Oregon, leaving the main 
Une at the most suitable place, not more than 300 miles from ita 
western terminus; also, the joint resolution of May 31, 1870, author- 
izing the Company to oonstruct its main road to some point on Puget 
Sound, via the valley of the Columbia River, with the right to locate 
and construct its branch from some convenient point on its main 
trunk line, across the Cascade Mountains, to Puget Sound. The 



NORTHERN PAC. B. CO. V. DE LACY. 451 

défendant clainls title and possession by virtue of a homestead en- 
try made, or attempted to be made, by him on the 9th day of April, 
1886; and he con tends that the land in controversy was excepted 
botb from the grant of July 2, 1864, and from the Joint resolution 
of May 31, 1870, by reason of the pre-emption claim of John Plett. 
He allèges that John Flett filed a pre-emption declaratory state- 
ment npon this land on the 9th day of April, 1869, and occupied the 
same under said declaratory statement until 1871, and further states 
that "Flett, not having resided on the land since 1871, forfeited ail 
bis right to make final proof," but that the pre-emption declaratory 
statement so entered in the land office by Flett remained of record 
therein, and was not eanceled until 1891. It is the contention of 
the défendant that this declaratory statement of Flett, remaining 
of record at the time the lands granted to aid the construction of 
the Northern Pacific were withdrawn from settlement, when the 
map of the gênerai route was filed, and at the time the map of def- 
inite location was filed, operated to except the land from the grant 
to the Northern Pacific, under the words of the granting act, as the 
same hâve been construed by the courts. 

The land in controversy lies within the primary limits of the land 
grant both of the main line of the railroad, as deflnitely located be- 
tween Portland and Puget Sound, aud the line of the Cascade 
branch, as deflnitely located between the point where it leaves the 
main line, and crosses the Cascade Mountains to Puget Sound. It 
has been held that the grant of lands to aid the construction of that 
portion of the main line between Portland and Puget Sound dates 
frrm the joint rcf^olution of May 31, 1870, and that prior to that time 
there was no land grant w^hatever in aid of the construction of that 
portion of the road. U. S. v. Northern Pac. K. Co., 152 U. S. 284 ,14 Sup. 
et 598. And if the title in controversy in this suit were to be deter- 
mined by the rights which the railroad company acquired under 
the joint resolution, only, the décision must be for the défendant; 
for it is clear that at and prior to the date of the joint resolution 
there was upon file in the local land office a valid and subsisting 
pre-emption entry upon the land in controversy, which entry, being 
unforfeited and uncanceled, operated to except the land from the 
grant. Railwav Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566; 
Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856; Land Co. v. 
Griffey, 143 U. S. 32, 12 Sup. Ct. 362. But the land is, as already 
shown, also within the primary limits of the grant to aid the con- 
struction of the Cascade branch, and it remains to be considered 
how the rights of the respective parties are affected by that fact. 
The grant of July 2, 1864, gave land in aid of the construction of a 
railroad across the Cascade Mountains to Puget Sound. That grant 
was not intended to be abrogated by the joint resolution of May 31, 
1870; and there is nothing in the opinion of the suprême court in. 
U. S. v. Northern Pac. R Co., supra, to the contrary. That décision goes 
no further than to holà that in the act of 1864 there was no land 
grant to aid the construction of a line between Portland and Puget 
Sound, and nothing to show that it was the intention of congresa 
to connect those two points by a railroad. It must be held, there- 
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fore, that the grants to aid the construction of a Une by way of the 
Columbia River valley to Portland, and a Une across the Cascade 
Mountains to Puget Sound, took effect upon July 2, 1864, and that 
the joint resolution of May 31, 1870, while designating the Columbia 
river Une as the main Une, which had bef ore been caUed the branch 
Une, and naming the Une across the Cascade Mountains to Puget 
Sound the branch Une, which had bef ore been the main line, did not, 
and was not'intended to, revoke or cancel the grants in aid of those 
respective Unes, but recognized the grants as existing and remain- 
ing in force. The lands in aid of the line across the Cascade Moun- 
tains to Puget Sound were granted in 1864. The land in contro- 
versy in this suit was public land at that time, and it passed to the 
railroad company by the grant, if at the date of the deânite location, 
to wit, on May 26, 1884, the United States had fuU title, or the same 
were not reserved, sold, granted, or otherwise appropriated, and f ree 
frpm préemption or other claims or rights. 

It is contended that the Flett pre-emption entry in the land ofiftce 
constituted a pre-emption claim, which operated to bring the land 
within the exception contained in the grant, and that, theref ore, the 
railroad company has no title upon which to recover. If there were 
no information bef ore the court conceming the pre-emption claim, 
other than the entry in the land office, a différent case would be pre- 
sented; but the défendant allèges in his answer an abandonment of 
this land by Flett in 1871, and a forfeiture of ail his rights under 
the pre-emption entry. He produces before us also the record of 
a contest before the register and receiver of the local land office of 
the district in which this land is situated, which contest was car- 
ried by appeal to the secretary of the interior, and by him decided 
on the 28th day of November, 1891. Prom the record so offered, 
it appears that the plaintiff and défendant in this case, and John 
Flett, were parties, and appeared and presented the évidence of 
their respective rights. In that contest, as appears from the rec- 
ord, the évidence conceming Flett's pre-emption settlement was 
fuUy submitted, and it was shown that in 1870 Flett had ofEered to 
prove up upon his claim before the offlcers of the local land office, 
and had been informed by them that the land was railroad land, 
and was not subject to his entry; that he made no appeal from that 
décision, and in conséquence thereof abandoned his claim, and in 
1874 made homestead entry on other lands. In conséquence of the 
conclusion so reached by the secretary of the interior, a patent was 
issued from the govemment to the railroad company for the land 
on December 13, 1892. There are two periods to be regarded in 
determining whether the lands passed to the railroad company un- 
der its grant, — ^the date of the grant, and the date of the definite 
location of the road. If at either of thèse dates a claim attached, 
such as is mentioued in the exceptions to the granting act, the land 
which was subject to such claim was excluded; but if such a 
claim attached at a time between those dates, and was ex- 
tinguished before the latter date, it would hâve no discernible 
effect upon the status of the title. Amacker v. Railroad Co., 7 C. 
C. A. 518, 58 Fed. 850. And this irrespective of whether or not 
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the claim was in existence at the time of filing the map of gênerai 
route, so as to exclude the land from the conséquent withdrawal 
in favor of the railroad company. The fact that this land was not 
among the lands so withdrawn from sale or settlement has no bear- 
ing upon the questions involved, The withdrawal was a provision 
for the protection of the grant, but it was not a step in the acquire- 
ment of the railroad company's title. Its title to lands under the 
grant did not dépend upon the withdrawal. The material fact in 
this case is that at the time the line was definitely located the claim 
of Flett no longer attached, but had been extinguished. It is im- 
material whether it was extinguished by a proceeding in the land 
office resulting in a cancellation of the entry, or by the voluntary 
action of the claimant, amending his entry and releasing the lands, 
as in the Amacker Case, or by the abandonment and ferieiture of 
the claim, as in the case now under considération. The défendant 
relies upon the fact that the Flett entry remained uncanceled until 
1891. A declaratory préemption statement, on flle prior to and at 
the time the grant was made, would be proof of the intention of 
congress to exclude from the grant the land covered thereby; and 
such an entry in the iiles of the land office, made after the date of 
the grant, and remaining in existence at the time of the definite 
location, so as to furnish évidence of a claim that might ripen into 
a title by compliance with the land laws, would likewise serve to 
exclude the land from the grant, for it was not the intention of the 
grant, as construed by the décisions, to permit an inquiry into the 
bona fldes of such a claim, or the performance of the conditions 
which rested upon the claimant. But hère it is not only admitted 
by both the parties to the action that Mett abandoned and f orf eited 
his claim in 1871, but the very right of the défendant to possess and 
claim the land is predieated upon such abandonment by Flett, and 
the extinction of Flett's claim. Such an admission must be held 
to destroy the effect and force of the entry in the land office. The 
court will not regard the existence of an entry, the life of which is 
admitted to bave expired, but must be gnided by the admitted fact. 
It must be held, therefore, that the land in controversy was public 
land, subject to the grant in 1864, and free from any daim that 
would exempt it theref rom in 1884, when the line of the road was 
definitely located, and the plaintiff is therefore entitled to judgment. 
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(Circuit Court, D. West Virginia. June 2, 1894.) 

1. JURISDICTION — OWNBR CAN AlONE SuE.. 

Where insured property has been destroyed by a wrongdoer, and the In- 
surer has paîd to the owner less than the value of the property, the insurer 
cannot sue the wrongdoer in his own name (or the Injury. The action must 
be brought In the name of the owner of the property destroyed. Affirmed 
In 66 Fed. 460. 
3. Evidence— Ckoss-Examination—Rebuttal. 

If évidence is not strictly admissible, yet when Introduced by one party, 
and not withdrawn, the other party may cross-examine the witness as to 
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such évidence, and offer évidence in rebuttal theréof. Affirmed in 66 Fed. 
460. 

8. EviDBNCB— Rbbdttal. 

Where the issue was made by défendant that a house could not be set 
on flre by the use of a soldering iron, as clalmed by plaintifC, it Is compé- 
tent, In rebuttal, to prove that. the agent of the défendant, on the moriiing 
of the burnlng of plaintlff's house, by the use of the same soldering Iron 
by hlm, and at plaintlfC's house, and used in the same way, set flre 
to the wlndow casing of another house where he was soldering wires. 
Affirmed in 06 Fed. 400. 
4. Instructions — Specdlativb Réfused. 

An Instruction purely spéculative in its character will be ref used. 
5i Instructions. 

"Must iind from the évidence" is the proper form of instructing the jury, 
and it Is not proper to say to the jury: "You must be satisfled and con- 
vinced by the évidence," etc. Affirmed in 66 Fed. 460. 

6. Instiîticïions — Court mat Express Opinion of Evidence. 

It Is the settled rule in the fédéral courts that the judge may express his 
opinion on the facts, when the matters of faet are ultimately submitted to 
the jury. 

7. Instructions— CoNSiDBRED Together. 

Ail instructions should be consldered together, and the court is not bound 
to qualify each one, but it is sufflcient if, taken together, they propound 
the law correctly. 

8. Instructions— Court not Requirbd to Givb as Askbd. 

The courts of the United States are not required to give Instructions as 
requested by counsel. If the court charge the jury rightly upon the case 
generally, it bas done ail the law requires. Afiirmed in 66 Fed. 460. 

TMs was an action on the case brought hj 0. C. Watts, a citizen 
ot West Virginia, against the Southern Bell Téléphone & Tele- 
graph Company, a corporation created and existing under the laws 
of New York. The action was brought on the lOth day of March, 
1894, to recover damages for the destruction, by flre, on the 7th day 
of February, 1894, of the plaintiff's house and furniture. 

The déclaration alleged that the défendant had some time before placed 
a téléphone in the library room of plaintiff's house, and that "on the 7th day 
of February, 1894, the said défendant attached to and connected with said 
téléphone instrument another wlre, called and known as a 'return wlre,' and. 
In so dolng, bored a small hole through the wall of sald house, from the out- 
slde to the inslde of said library room, and through the window frame of said 
middle bay wlndow of said librarj' room, to which said téléphone instrument 
was attached, in order to pass the said return wire through the said hole, 
and connect it on the inside of said room with said téléphone instrument; 
that said connection was made by the said défendant by the process known as 
'soldering,' and by means of a heated soldering iron, by the use of which tlie 
said return wire and the wire attached to said téléphone instrument on the 
inside of said room, and running up tlie said ^vindow from the point of its con- 
nection with said return wire, near the top of said window frame in said room, 
were soldered together; and that the said window frame to which said insti-u- 
ment was attacbed was composed of well-seasoned pine lumber, and liable to 
be set on flre at tbe place where the said hole was bored, by tlie said soldering 
iron being brought in contact therewith. And the said plaintiff avers and 
says that the sald défendant, its agent and servants, so wrongfully, unlaw- 
fuUy, carelessly, and negligently conducted themselves about the soldering and 
fastening of the said two wlres together, and the handling and use of the 
said soldering iron, so as to bring said iron in contact with said window frame 
at the place where said hole was bored as aforesaid, whereby said window 
Irame was thereby, then and there, set on flre, and sald dwelling house, of 
the value aforesaid, was then and there entirely burned and destroyed, to- 
gether with the following personal property," etc., and claiming $9,000 dam- 
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âges. The trial was had at Charleston, W. Va., at the May tenu, 1894, before 
the Honorable JOHN J. JACKSON, sitting as circuit judge, and a jury. 

The défendants tendered a plea to the jurisdictlon of the court, setting up the 
fact that the plaintitî was insured In the Insurance companies named, and 
had reeeived on the loss of his property about $4,400, and that the said com- 
panies had been subrogated to the rights of the plaintiff, and the action is 
being prosecuted for their beneflt, and that none of said Insurance companies 
are résidents of this district where the action is brought To this plea the 
plaintift' demurred; and, on ai'gument, the court sustained the demurrer, and 
held the plea bad; that* the plaintifC, C. 0. Watts, where the destroyed prop- 
erty was greater than the insurance thereon, could alone sue the wrongdoer 
for the destruction of his property; therefore he was alone the proper plaintiff 
in the action, and the court clearly had jurisdiction. Thereupon the défendant 
demurred to the déclaration, which demuiTer the court overruled. The plea 
of not guilty was then entered, and a jury was selected and sworn to try the 
issue joined. The plaintiff introduced évidence tending to prove that the de- 
fendant Company sent Its workmen to plaintifC's dwelling about half past 11 
o'clocli on the morning of February 7, 1894, to put up a return wire, and con- 
nect it with the téléphone Instrument which the company had, under contract, 
placed in the library of plaintilï's house for his use; that the family had 
given up said room to the agents of said company on said morning, to do said 
work; that said agents were at work there about an hour, and, when they 
had been gone about an hour, the house was discovered to be on flre. The 
plaintilï introduced évidence further tending to prove that defendant's work- 
men introduced the wire by boring a hole in the upper comer of the caslng of 
the bay window of said library room; that the cavlty of the casing extended 
below the floor to the sill of the house; that the wire so introduced had been 
soldered to a short wire on the téléphone instrument; and that the other 
wires were at the same time and near the same place soldered with a hot 
soldering iron, heated to a cherry beat, The plaintift further introduced évi- 
dence tending to show that the house had been built about seven years, and 
at the bottom of the casing shavings had been left by the carpenters who built 
it, and the contention of tlïe plaintifC was that the fire had been communicated 
through the hole in the casing, and had set flre to cobwebs or other inflammable 
substances Inside, and had dropped down to the shavings in the bottom of 
the casing below the fioor of the library room. The plaintiff's testimony tended 
to prove that the family left the library when the workmen came; and that 
they sat down to the dinncr table in the dining room, across the hall from the 
library, about 12:20 o'dock p. m.; and that, while they were eating their 
dessert, a noise in the direction of the library was heard as if something had 
fallen, which startled them. The plaintiff contended said noise was made by 
the falling of the weight in the window casing after the cord had been bumed 
off; that they at once went into the hall, and found it full of smoke, and smoke 
was coming into the bay window of the library; and, running around the 
house, the family and servants saw fire under the library bay window, imme- 
diately under the téléphone insti'ument, and smoke and bla'ze issuing from the 
iron ventilator underneath, and from the weather boarding over and above 
the window, and this was the first place where the flre was seen. The plaintiff 
also introduced évidence tending to prove that such a heated soldering iron as 
the workmen used, if placed in contact with wood 'of the kind the window 
casing was made of, would cause a biaze or spark of fire to pass through a 
hole in the wood, and ignlte any inflammable substance inside. The plaintiff 
further offered évidence tending to prove that there was nothing inflammable 
in the cellar under the library, but that in the cellar under Mrs. Watts' room, 
adjoining the library, there wei'e dry leaves several feet deep; but at the time 
the flre was first discovered, and ail the time the house was burning, the wind 
was blowing from the library, and across Mrs. Watts' room, so the plaintiff 
contended that this showed the fh-e could not bave originated in the leaves. 
The plaintilï gave in évidence other facts and circumstances tending to prove 
that tlie flre which destroyed his house was caused by the careless use of a 
lieated soldering iron by defendant's workmen, and that there was no other 
cause for the fire. The défendant introduced évidence tending to prove that 
there was a flue in the cellar under Mrs. Watts' room, and the said cellar 
was fuU of dry leaves at the time of the fire, and its contention was 
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that a spark of flre went from the Ubrary up the flue, and then fell down 
the flue, into the cellar, and ignlted the leaves. It ofifered évidence 
tendlng to show that no furnlture was saved from Mrs. Watts' room, while 
the most of the furnlture and books were saved from the library. The de- 
fendant also oHered évidence tending to prove that flre might go up one 
flue in a chimney, and down another flue in the same chimney, and set 
flre to a house; also évidence tending to prove that the soldering iron was 
carefuUy handled at plaintifiC's house, and that défendants agents did not 
set flre to the house; also évidence tending to prove that flre cotild not 
with a properly heated soldering iron be communicated to the casing; that 
the flre could not hâve been communicated as claimed by the plaintiff. The 
défendant introduced a witness, Rauch, the workman who did the soldering, 
who testifled there was no new hole bored to insert the new wire, but a small 
quarter-inch hole already there was used; that the soldering iron was not 
heated to a red beat, but only sufflciently to melt the solder, and that in 
making the connections he soldered three wires, but did not bring the iron in 
contact wlth the casing or scorch it, and that the iron was immediately passed 
eut of the window to a workman outside, and carried away; that, after solder- 
ing, he bent the wires with his Angers, and saw nothing unusual. This wit- 
ness, in answer to questions by. the défendant, said, on that momlng, before 
he went to plaintifE's house, he went to Sullivan's store, and put in a wire. 
On cross-examination, he described just what he did at Sullivan's, but 
against the objection of the défendant. Against the objections of the défend- 
ant, he stated that he soldered wires there with the same soldering iron that 
he after wards used at the plaintifï's house; that he did not burn the wood 
at Sullivan's; that he soldered the wire at Sullivan's in the same way that 
he did at plaintilï's house, and in the same way he had shown the jury. 
The counsel for the défendant moved to exclude this évidence so elicited on 
cross-examination, but the court overruled the motion, on the ground that, 
as the défendant had opened up the question as to the work at Sullivan's, 
the évidence was compétent. In rebuttal, the plaintiff introduced said D. M. 
Sullivan, who, against the objection of the défendant, gave évidence tending 
to prove that by the soldering done at his house by the said Kauch, in the 
same way as at plaintift's house, he scorched and burned his window casing. 
The court overruled the objection, and refused to exclude the testimony, and 
held that, as the défendant had opened the subject, the évidence for that 
reason was compétent; and, further, that it was compétent substantive testi- 
mony in rebuttal, after the défendant had introduced évidence tending to 
show that it was impossible to set a house on flre by the use of a soldering 
iron in the manner claimed by the plaintiff in this case. 

The plaintiff asked no spécifie instructions, but asked the court to charge the 
jury on the whole case. The défendant asked eight several instructions, as 
follows: "No. 1. The court instructs the jury that the défendant, by its agents, 
servants, and employés, had lawful right to go npon the premises and into 
the dwelling of the plaintiff, at reasonable times and in reasonable manner, 
to make necessary changes and repairs in defendant's téléphone Une in said 
dwelling. No. 2. The court instructs the jury that the presumption is that 
the work done by tlie défendant in and about plaintiff's dwelling B"ebruary 
7, 1894, in the Une of their duty, was done in a proper and skillful manner; 
and, before a verdict can* be found for the plaintiff", the jury must find from 
the évidence that said work was done in au unskillful and négligent man- 
ner, which resulted in the burning of the plaintift's house. No. 3. The court 
Instructs the jury that, if they find from the évidence that there are other 
théories of the orlgln of the flre that consumed the plaintiff's house equally 
as probable as the one on which plaintiff bases his case, then the jury must 
find for the défendant. No. 4. The court instructs the jury that, before they 
can find a verdict in this case, they must flnd from the évidence that the flre 
that consumed plaintiff's house originated from the careless and négligent 
use of a soldering iron, in joining wires on defendant's Une in plaintiff's 
house by defendant's servants. No. 5. The court instructs the jury that if 
they find from the évidence that, at the time the plaintiff's house was burned, 
he had dry leaves from four to six feet deep stored in his cellar, that said 
cellar had an open door leading out therefrom, and that there was a seven- 
inch thimble in flue leading to top of open chimney from chimney butt in 
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same room that contained said leaves, then it is a question with the jury 
whether such action on the part of the plaintiff dœs not constitute such con- 
tributory négligence as to prevent any recovery by him in this cause. No. 
6. The court instructs the jury that, if they find that the évidence proves 
merely that a probability exists that the burning of the plalntifl's property 
was caused by the négligence of the defendant's servants or agents, that wlll 
not authorlze them to find a verdict for the plaintiff; but that the burden is 
on the plaintiff to prove that such burning was on the négligence of the de- 
fendant, its servants or agents. No. 7. The court instructs the jury that, in 
order to find a verdict for the plaintiff, they must-be satisfled and convinced 
by the évidence that the flre Vfas caused by the négligence of the défendant 
or Its agents or servants In soldering the téléphone wlre in plalntiff's bouse, 
and that they will not be Justified In flnding for the plaintifiC simply because 
they may find that the évidence renders It merely probable that said flre 
was so caused. No. 8. The court instructs the jury that even if they find 
from the évidence that the theory advanced by the plaintiff, and stated In 
the déclaration, as to the origin of the fire, Is more probable than any theory 
advanced by the défendant as to the origin of said fire, still they will not be 
justified in flnding for the plaintiff, unless they are convinced by the évi- 
dence that said theory of the plaintiff Is the true one as to the origin of said 
fire." Thèse instructions were ail disposed of in the charge to the jury. 
Nos. 1, 2, 4, and 6 were given as asked; Nos. 3 and 5 were refused; and 
Wos. 7 and 8 were modifled. 

Brown, Jackson & Knight, Okey Johnson, W. L. Ashby, and J. E. 
Chilton, for plaintiff. 
Couch, Flournoy & Price, for défendant 

JACKSON, District Judge (charging jury). I congratulate you 
on the fact that you hâve reached, or are ahout to reach, the termi- 
nation of this protracted trial. Of course, this is an important case 
to both the plaintiff and défendant. It is an action brought by the 
plaintiff to recover damages for the loss and destruction of his rési- 
dence and Personal property that was contained in said résidence 
when it was destroyed by flre. It is alleged by the plaintiff that his 
résidence and personal property was destroyed by fire on the 7th day 
of February, 1894, caused by the négligence of the agents of the 
défendant. I wish to say now that I do not intend in anything that 
I say to you to indicate what this évidence proves. You are to 
détermine for yourselves what it proves, and, if I say anything that 
would seem to indicate what I think in this matter, you must pay 
no attention to it. I will give you the law, as is my right to do, 
and you are to apply it to the facta. 

The évidence shows some undisputed facts. The first undisputed 
fact is that the house of the plaintiff was burned on the 7th day 
of February, 1894. The second is that the servants of the défend- 
ant were there on that morning, somewhere between 10 and 11:30 
o'clock, making some changes in the téléphone wires. The third 
undisputed fact is that the house shortly afterwards, within an 
hour, was on fire. The évidence then shows, if it shows anything, 
by some eight or ten witnesses, that the fire was at a certain point 
in the house. There is no évidence in the case, that I am aware of, 
that tends to show that this fire commenced at any other place 
than under the library floor in that house. If there is other évi- 
dence in conflict with this, of course you must consider it, and 
détermine the case upon the weight of ail the évidence. If ther& 
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hos been any évidence given showing that tlie fire did not com- 
mence in the room under the library or in the library, or in or about 
the floor or place where it is claimed to hâve conimenced, you must 
consider it, and give it such weight as you think it should hare. 
ETidence has been tendered and offered by the plaintiff to show 
you the exact place where it did commence, but that is for you to 
consider and détermine. Now, you are to détermine this case from 
the évidence that has been delivered in your présence hère. You 
are not only to consider the évidence of the plaintiiï that has been 
delivered, but of the défendant also; and, in considering the évi- 
dence, it is your duty to reach some conclusion. That conclusion 
must he reached with référence to the weight of the évidence. That 
is the rule in civil cases, and it must be consonant with the pré- 
pondérance of the évidence. If the plaintiff shows by a prépondér- 
ance of the évidence that his house was burned by the carelessness 
and négligence of the défendant, then he is entitled to a verdict if 
the prépondérance of the évidence convinces you of that fact. If, 
on the eontrary, from the prépondérance of the évidence, you reach 
the conclusion that the house was not burned by the négligence 
and carelessness of the agents of the défendant, you must find for 
the défendant. Or, in other words, in this case the facts and cir- 
cumstances introduced by the plaintiff are to be considered as 
showing what he claims in this suit, — that his house was burned 
by reason of the carelessness and négligence of the défendant. On 
the other side, there is a chain of circumstances, as well as facts, 
offered by the défendant, to show that this house was not burned 
by the négligence and carelessness of the défendant, but by some 
other cause. If the circumstantial évidence before you shows that 
the house of the plaintiff was destroyed or burned down, and that 
the destruction or buming of the house was by reason of defendant's 
agents or employés working at and repairing its téléphone attached 
to and connected with the house of the plaintiff as claimed, you 
should find for the plaintiff. But, if you reach the conclusion that 
the burning of the house was not the resuit of the négligence of 
defendant's agents or employés, you should ûnd for the défendant. 
In civil cases the rule is that the jury should find for the party on 
whose side the weight of the évidence preponderates. 

The défendant has asked eight instructions. The flrst one is 
intended to cover the right of the défendant to enter upon the 
premises of the plaintiff to make changes and repairs in the télé- 
phone. As the contract or lease gives the right, unquestionably 
it is the law, and therefore I give this instruction. 

The second one, which is also given, instructs the jury that the 
presumptions are in favor of the work having been properly done 
at the plaintiff 's house, and the burden of proof is upon plaintiff 
to show that the work was not properly done. Of course, the évi- 
dence is before the jury, and the jury will détermine. from the évi- 
dence as to how this work was done, whether it was carelessly or 
negligently done; and, if so, you will, of course, find for the plaintiff, 
if the fire' "j^as the resuit of the négligence of the defendant's agents, 
as claimed by the plaintiff. 
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The third instruction offered by the défendant the court refuses 
to give. It is purely spéculative. 

The f ourth instruction I hâve given you. You must be convinced 
of the fact that the défendant, by its agents, was guilty of négligence 
in soldering in this house. 

The flfth instruction offered by défendant the court refuses to 
give. 

The sixth instruction is given. 

Instructions 7 and 8 the court will give with slight altérations, 
but they are not drafted as I should like them. The seventh in- 
struction read: Changed to "must flnd from the évidence," etc. 
Eighth instruction read: Changed to "unless you flnd from the 
évidence," etc. 

I am asked to instnict you as to the weight and effect of circum- 
stantial évidence. This character of évidence may be as convincing, 
and soiLietîmes more so, than positive or direct évidence. As in 
this case, it is a change of circumstances coming from différent 
sources, which are less likely to be false, and from which falsehood 
can be more easily detected. It is the reasoning from knowii and 
established facts to establish such as are claimed to exist, and is 
"capable of producing the highest degree of moral certainty in its 
application." Therefore, if the circumstantial facts detailed and 
proven before you lead your minds to the conclusion that the house 
of the plaintiff was destroyed and bumed down, and that the âring 
and burning of the house was the resuit of the négligence of defend- 
ant's agent and employés, in soldering its wire while working at or 
repairing its téléphone attached to and connected with the house 
of the plaintiff, you should flnd for the plaintiff. But, if you reach 
the conclusion from ail the évidence that the burning of the house 
was not the resuit of the négligence of defendant's agents or em- 
ployés, you should flnd for the défendant. In civil cases the rule 
is that the jury should flnd in favor of the party on whose side the 
weight of évidence preponderates, consistent with the probability 
of truth. There are two théories offered hère, — one by the plain- 
tiff, and one by the défendant If you flnd for the plaintiff, you 
must reach a conclusion in your mind, from a prépondérance of the 
évidence, that the burning of this house resulted from the négli- 
gence and carelessness of the défendant, his agents or employés, 
in their altering and repairing the téléphone wires in this house, 
as claimed by the plaintiff; otherwise you should flnd for the 
défendant. 

The défendant excepted to the refusai to give instructions 3 and 5, and 
modifying instructions 7 and 8, and to certain parts of the oral charge to the 
jury. After argument, the jury rendered a verdict for plaintilï for $9,000, 
the damages claimed in the déclaration. The défendant moved to set aslde; 
the verdict, as against tlie law and the évidence, which motion the court 
overruled, and entered judgment on the verdict ' 

NOTE. The judgment in this case was on writ of error afflrmed, in Rlch- 
mond, in the United States circuit court of appeals, February 5, 1895. 66 
Ped. 460. 
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SOUTHERN BELL TELEPHONE & TELEGRAPH CO. T. WATTa 

(Circuit Court of Appeals, Fourtli Circuit February 6, 1895.) 

Ko. 102. 

1. Parties to Actions— Subrogation. 

Whfire the owner of property, -whlch has been destroyed by flre throug'h 
another's négligence, lias been paid a part of hls loss by an insurer, 
who thereby becomes subrogated to the remédies of the assured, an ac- 
tion to recover from the wrongdoer the value of the property destroyed 
Is properly brought in the name of the assured alone, and the insurer 
Is nelther a necessary nor a proper party to such action. 66 Fed. 453, af- 
flmied. 

5. Evidence— Cross- ExAMiNATiosr—CoNTBADiCTiNG Witness. 

W.'s house was destroyed by fire shortly after some repairs had been 
made to a téléphone wlre thereln by one R., a servant of défendant, 
who used, In making such .repairs, a hot soldering iron. It was alleged 
that the flre waa caused by R.'s negllgently setting fire to woodwork 
near the spot where the repairs were made. Upon the trial of an ac- 
tion by W. against défendant, R. testified that he had not scorched the 
woodwork; that he had gone to W.'s house from that of one S., where 
he had made similar repairs; that he had not scorched the woodwork at 
S.'s house; and that the repairs at W.'s had been made in the same 
way as at S.'s. Held^ that it was compétent, for the purpose of testing 
the accuracy of R.'s statements, to cross-examine hlm as to the man- 
ner in which he had done the work at S.'s house, and to show by S. 
that in fact R. had scorched the woodwork at his house. 66 Fed. 453, af- 
firmed. 

>. CONTllIBUTOBT NBaLIGBNCB. 

It was not contributory négligence that W. had Inflammable material 
Btored in another part of his house, not immediately adjacent to the 
place where R. was at work, there belng nothlng to show that such ma- 
terial had anything to do with the flre, and the jury flndUig that the fire 
was caused by R.'s négligence. 

4 CaABGiNG Jury- Use of Langoagb Suggkstbd by Counsel. 

A judge Is not bound to adopt the language suggested by counsel in 
asking instructions to the jury, and where the jury has been Instructed, 
as to certain matters in issue, that they must "find from the évidence" 
certain facts. In order to glve a verdict, it is not error to substitute thls 
language for a direction that the Jury must be "satistted and convinced 
by the évidence" as to certain other facts, in an Instruction requested 
by counsel. 66 Fed. 453, afflrmed. 

6. Same- Pbobabilitibs. 

It is not error to refuse to instruct the jury, lu an action for négligence, 
that, if there are other théories of the cause of the injury as probable 
as the one on whlch the plaintiff bases his claim, the Jury must flnd for 
the défendant, when the Jury has already been instructed that, even if 
they find the plaîntiff's theory the most probable, they must be satisfied 
that it is true in order to give a verdict for the plaintiff; and had been 
Instructed that the burden was on the plaintiff to prove négligence, and 
that the défendant was presumed to be free from négligence. 66 Fed. 453, 
afllrmed. 

In Error to tlie Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This was an action by O. C. Watts against the Southern Bell Télé- 
phone & Telegraph Company to recover damages for négligence. 
Upon the trial in the circuit court, judgment waa given for the 
plaintiff. 66 Ped. 453. Défendant brings error. 
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This was an action of trespass on the case brought by Watts, a citizen of 
West Virginia, against the Southern Bell Téléphone & Telegraph Company, 
a citizen of the state of New York, to recover $9,000, the value of a dwelling 
and its contents destroyed by a flre caused, as was alleged, by the négli- 
gence of the téléphone coœpany. The plaintiff offered eridence to prove 
that the défendant company sent its workmen to plaintlff's dwelling about 
half-past 11 on the morning of the 7th of February, 1894, to put in a return 
wire, and connect it with a téléphone instrument which the company had, 
under a contract, placed in the library room of his bouse for bis use, and 
that about an hour after the workmen left the house it was discovered to 
be on flre. The plaintiff offered testimony to prove that the defendant's 
workmen introduced the wire by borlng a hole in an upper corner of the 
casing of a bay window of the library room; that the cavity of the casing 
extended below the floor to the slU of the house; that the wire so introduced 
had been soldered to a short wire on the téléphone Instrument; and that 
two other wires were at the same time and near the same place soldered 
with a hot soldering iron heated to a cherry beat. Testimony was produced 
to show that the house had been built about seven years, and that at the 
bottom of the casing shavlngs had been left by the carpenters who built it, 
and the contention of the plaintilï was that fire had been communicated 
through the holes in the casing, and had set flre to cobwebs or some inflam- 
mable substance inside, and had dropped down to the shavlngs in the bot- 
tom of the casing below the floor of the room. The plaintilï's testimony 
tended to prove that the family left the librai-y when the workmen came, 
and were afterwards for some time eating dinner in a room across the hall 
on the other side of the house; that a noise was heard whlch startled them, 
and upon going into the hall it was found f uU of smoke, and smoke was seen 
coming Into the bay window of the library, and runnlng around the house 
the family and servants saw flre under the library bay window immediately 
under the téléphone instrument, and smoke and blaze issuing from the iron 
ventilator underneath, and from the weatherboarding over and above the 
window, and that this was the first place where the fire showed itself. The 
plaintiff also offered évidence to prove that such a heated iron as the work- 
men used, if placed in contact with seasoned wood of the kind the window 
casing was made of, would cause a blaze or spark of flre to pass throush a 
hole in the wood, and ignite any inflammable substance Inside. The plaintifï 
gave in évidence other facts and circumstances tending to prove that the fire 
which destroyed his house was caused by the careless use of a heated solder- 
ing iron by defendant's workmen, and that there was no other cause for it. 

The défendant produced a witness, Eauch, the workman who did the solder- 
ing, who testifled that there was no new hole bored to insert the new wire, 
but a small quarter-inch hole already there was used; that the soldering 
iron was not heated to a red beat, but only sufliciently to melt the solder; 
and Rauch testifled that in maklng the connections he soldered three wires, 
but did not bring the iron in contact with the casing or scorch it, and that 
the iron was immediately passed out of the window to a workman on the out- 
side, and carried away; that after the soldering he bent the wires with his 
flngers, and noticed nothing unusual. Testimony of the plaintifC's witnesses 
showed that in the cellar, in a part partitioned off and not under the library 
room, but adjoining it, there was a considérable quantity of dried leaves, but 
that under the library there was nothing but some vegetables. 

The défendant offered testimony to show that such an iron would not ignite 
wood, and that flre could not be communicated in that way, and produced a 
board before the jury, and the witness Rauch bored holes through it, and put a 
wire through it, and soldered it, to illustrate this contention. The witness 
Rauch, being cross-examined by the plaintiff, testifled that he did not know of 
a case in which, in soldering téléphone wires, he had ever burned the wood, and 
did not think he could hâve done so, and did not think a careful man would 
burn the wood, and that he had done the soldering at plaintiff's house in 
the same way he had done it at Sullivan's. The plaintiff then, in rebuttal, 
produced the witness Sullivan, who testifled that in putting in the return 
wire at his store that same morning the workmen had bored three new 
three eighths-inch holes, and after this flre his attention was called to 
thèse holes, and he saw that where the soldering had been done there 
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were on the wood two scorched or burned places, each about one Inch wide, 
one about two and one-half Inches long, and the other about one and one- 
half or two inches long, one above and the other below one of the holes. The 
défendant objected to the évidence of the witness Rauch and the witness Sul- 
livan, and excepted to the ruling of the court admlttlng their testimony as to 
the manner of putting in the return wlre which had been put in at Sullivan's 
store just before Rauch went to plaintiff's house, and to the évidence of the 
scorching or burning of the window frame at Sullivan's store, as Irrelevant 
and impertinent to the issue on this case. 

The défendant, before the jury was swom, filed a plea to the jurisdiction, 
alleging that the plaintifC at the time of lire was insured in two foreign In- 
surance companies and a Pennsylvania company, and had been paid Insurance 
amounting to $4,500, and that the said companies were subrogated to the 
plaintifï's right of action In this case, and, as the said companies were not cit- 
Izens of West Virginia and the plaintlff was a citizen of that state, the court 
ought not to take cognizance of the case. To this plea the plaintifC demurred, 
and the court sustained the demurrer, and ordered the plea stricken out. 
The défendant, havlng excepted to this ruling, then filed the gênerai issue plea 
of not guilty. 

The défendant prayed for eight instructions to the jury, as foUows: "No. 1. 
(Granted.) The court instructs the jury that the défendant, by its agents, serv- 
ants, and employés, had lawful right to go upon the premises and into the 
dwelling of the plaintifï, at reasonable tlmes and in a reasonable manner. to 
make necessary changes and repairs in defendant's téléphone line in said 
dwelling. No. 2. (Granted.) The court instructs the jury that the presump- 
tiou is that the work done by the défendant in and about plaintiff's dwelling, 
February 7, 1894, in the line of their duty, was done in a proper and skillful 
manner; and before a verdict can be found for the plaintiff the jury must 
find from the évidence that said work was done in an unskillful and négligent 
manner, which resulted in the burning of the plaintifC's house. No. 3. (Re- 
fused.) The court instructs the jury that if they flnd from the évidence that 
there are other théories of the origin of the fire that consumed the plaintifC's 
house, equally as probable as the one upon which the plaintiff bases bis case, 
then the jury must flnd for thè défendant. No. 4. (Granted.) The court in- 
.structs the jury that, before they can flnd a verdict for the plaintiff in this 
case, they must find from the évidence that the flre which consumed plaintifC's 
house originated from the careless and négligent use of a solderlng iron in 
joining wires on defendant's line in plaintifC's house by defendant's servants. 
No. 5. (Refused.) The court Instructs the jury that if they flnd from the évi- 
dence that at the time plaintiff's house was burned he had dry leaves from 
£our to six feet deep stored in his cellar; that said cellar had an open door 
leading out tlierefrom; and that there was a seven-inch thimble in a chimney 
flue in same room that contained said leaves,— then it Is a question for the 
jury whether such action on the part of the plaintiff does not constitute such 
contributory négligence as to prevent any recovery by him in this case. No. 
6. (Granted.) The court instructs the jury that, if they find that the évidence 
proves merely that a probability exists that the burning of the plaintiff's prop- 
erty was caused by the négligence of the defendant's servants or agents, 
that will not authorize them to flnd a verdict for the plaintiff, biit that the 
burden is on the plaintifC to prove that such burning was the resuit of the 
négligence of the défendant, its servants or agents. No. 7. (Refused, but 
granted as amended by the court.) The court instructs the jury that, in 
order to find a verdict for the plaintiff, they must be satisfled and con- 
vinced by the évidence that the fire was caused by the négligence of the 
défendant, or Its agents or servants, in solderlng the téléphone wlre in 
plaintifï's house, and that they will not be justifled in flnding for the plaintiff 
simply because they may find that the évidence renders it merely probable 
that said flre was so eaused. No. 8. (Refused, but granted as amended by 
the court.) The court instructs the jury that even if they find from the évi- 
dence that the theory advanced by the plaintiff, and stated in the déclaration, 
as to the origin of the fire, is more probable than any theory advanced by thte 
défendant as to the origin of said fire, still they will not be justifled in flnding 
for the plaintiff, unless they are convinced by the évidence that said theory of 
the plaintiff is the true one as to the origin of the fire." The court gave in- 
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structions 1, 2, 4, and 6, as asked for, and refused to give instructlans Nos. 
3 and 5, and, in lieu o( Instructions Nos. 7 and 8 as asked for, gave Nos. 7 and 
8 as modified. "No. 7. (Granted as modifled.) The court instructs the jury 
that,, in order to flnd a verdict for the plaintifC, they must find from the évi- 
dence that the flre was caused by the négligence of the défendant or Its agents 
or servants In soldering the téléphone wire In plalntiflf's house, and that they 
will not be .lustified in finding for the plalntiff simply because they may find 
that the évidence renders it merely probable that said flre was so caused. 
No. 8. (Granted as modified.) The court Insti'ucts the jury that even if they 
find from the évidence that the theory advanced by the plaintifC, and stated in 
the déclaration, as to the origin of the flre, is more probable than any theory 
advanced by the défendant as to the origin of said fire, still they will not be 
justified in finding for the plalntiff, unless they flnd from the évidence that 
said theory of the plaintifC is the true one as to the origin of the said fire." ïhe 
défendant excepted to the refusai of instructions Nos. 3 and 5, and to the 
modification of Nos. 7 and 8, and also excepted to the foUowing portions of the 
court's oral charge to the jury: First. "The évidence shows, if it shows 
anything, by some eight or ten witnesses, that the flre was at a certain point 
in the house. There is no évidence in the case, that I am aware of, that tends 
to show that this flre commenced at any other place thau under the library 
floor in that house,"— the défendant claiming that there was évidence tending 
to show that the fire commenced in the cellar room under the room knowu as 
"Mrs. Watts' Koom," in the rear of the library, and that the portion of said 
charge above quoted was therefore improper. Second. The défendant also ex- 
cepted to those portions ôf said charge which contain the foUowing language: 
(a) "If the plaintifC shows, by a prépondérance of the évidence, that his house 
was burned by the carelessness and négligence of the défendant, then he is en- 
titled to a verdict, if the prépondérance of évidence convlnces you cf that 
fact" (b) "If the circumstantial évidence delivered before you shows that 
the house of the plaintifC was destroyed or burned down, and that the de- 
struction and burning of the house was, by reason of the négligence of the de- 
fendant's agents or employés, working at and repairing its téléphone, at- 
tached to and eonnected with the house of the plaintifC, as clalmed, you should 
find for the plalntiff." (c) "If the circumstantial facts detailed and proven 
before you lead your minds to the conclusion that the house of the plalntiff 
was destroyed and burned down, and that the flring and burning of the house 
was the resuit of the négligence of the défendants agents or employés in sol- 
dering its wire while working at or repairing its téléphone, attached to and 
eonnected with the house of the plaintiflf, you should flnd for the plaintifC." 
It appears from the court's oral charge, made part of the bill of exceptions and 
printed in the record, that, in connection with that portion of the charge flrst 
above excepted to, the court said tô the jury: "If there is other évidence in 
confllct with this, of course you must consider it, and détermine the case upon 
the weight of ail the évidence. If there has been any évidence given showing 
that the flre dld not commence in the room under the library or in the library, 
or In or about the floor or the place where It is claimed to hâve commenced, 
you must consider it, and give it such weight as you thinlî it should hâve." 
The verdict and judgment was in favor of the plalntiff for $9,000, and the de- 
fendant brings error on the foregolng exceptions. 

Floumoy & Price and Eobert W. Stiles (George E. Price, of coun- 
ael), forplaintiff in error. 

Ikey Jolmson and J. F. Brown, for défendant in error. 

Before SIMONTON, Circuit Judge, and MOEEIS and BRAW- 
LEY, District Judges. 

MORBIS, District Judge (after stating the facts). ïhe demur- 
ter to défendantes plea to the jurisdiction, whlch was sustained 
by the court, raises the question whether Watts could, in his 
own nâime and alone; institnte au action at iaw to recover the 
full value of the property alleged to hâve been destroyed by the 
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defendant's négligence, after liaving been paid by the însurers 
aboTit one -half his loss. It is contended that as the insurers were 
subrogated to the extent of their payments, and were entitled to 
be repaid if Watts recovered the whole loss from the défendant, 
they were necessary plaintiffs in the action, and if made plaintiffs 
the circuit court would be without jurisdiction, as then ail the 
plaintiffs would not be citizens of the state in which the suit was 
brought. Smith v. Lyon, 133 U. S. 315, 10 Sup. Ot. 303. This con- 
tention cannot be maintained. It is true that the payment by the 
insurer works an équitable assignment of the assured's claim against 
the wrongdoer, but the wrongful act is indivisible, and gives rise 
to but one cause of action. The insurer is subrogated only to 
the remédies of the assured, and the rule is well settled that the 
suit is properly brought in the name of the person whose property 
has been destroyed. If he recovers a sum which, with the amount 
he has received from the insurers, is more than his whole loss, the 
excess belongs to the insurers, and he reçoives it as trustée for 
them. The wrongdoer is bound to respond in damages for the 
whole loss to the owner of the property, and how the money recov- 
ered is to be distributed does not concern him. Aetna Ins. Co. v. 
Hannibal, etc., E. Co., 3 Dill. 1, Fed. Cas. No. 96; Hart v. Railroad 
Co., 13 Metc. (Mass.) 99; Chicago, etc., R. Co. v. Pullman South. 
Car Co., 139 U. S. 79-86, 11 Sup. Ct. 490; Kailway Co. v. Jurey, 
111 U. S. 584, 4 Sup. Ct 566; Sheld. Subr. §§ 230, 231. In an 
' action at common law the right of the insurer is properly asserted 
in the name of the assured. Phoenix Ins. Co. v. Erie & W. Transp. 
Co., 117 U. S. 321, 6 Sup. Ct 750, 1176. 

The statute of West Virginia, providing that the assignée of any 
bond, note, account, or writing, not negotiable, may maintain there- 
upon any action in his own name, without the addition of "as- 
signée," which the original obligée or payée might hâve brought, 
has no application to a case of subrogation, where the payment 
by the insurer is only a partial indemnity. 

The defendant's exception to the admission of testimony of the 
witness Rauch and the witness Sullivan we do not think well taken. 
Rauch was defendant's witness; the man employed by it who 
soldered the wire at plaintifl's house, and whose alleged négligence 
the plaintifO charged had resulted in the burning of his house. 
He was asked in chief by défendant where he had worked that 
morning next before going to plaintifl's house, and, when he ,an- 
swered at Sullivan's store, he was asked to describe what he had 
done there, and how he had bored the holes there, and how he had 
put the wire through, and then was asked to describe how he put in 
the wire at plaintiffs house. Upon cross-examination of this wit- 
ness, it was the plaintiffs right to test the accuracy of his state- 
ments with regard to thèse matters, and why he had done them 
in one way at Sullivan's and in another way at plaintiffs house, 
and his reasons for boring a half-inch hole at Sullivan's, and for 
using a quarter-inch hole at plaintiffs. Ail the cross-examina- 
tion on thèse matters was compétent, not to show to the jury how 
the work had been done by the witness at Sullivan's, but to test 
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the accuracy and consistency of the plaintifl's statements as to 
how lie had done the work at plaintiff's house, and the weight 
which the jury should give to his statements. And with re- 
gard to the scorching of the window frame at Sullivan's, the 
witness Rauch had testifled that he did not think he had ever 
scorched or bumed the woodwork of a house in soldering a télé- 
phone wire; that he had soldered the wire at plaintiff's house just 
as he had done at Sullivan's; and that he had not burned the 
wood at SuUiyan's, and would consider it careless to do so. It 
should be borne in mind that plaintiff's house had been destroyed, 
and that no one saw the witness do the soldering there or saw the 
window casing after he left, and direct proof of its condition when 
witness left it was not obtainable. Wlien, therefore, he testifled 
that he did the soldering with the same iron and in the same way 
at both places, and did not burn the wood at either place, and 
when the défendant had him experiment with a pièce of wood bef ore 
the jury to demonstrate that such a heated iron would not burn 
the wood, surely it was coûipetent, material, and pertinent for the 
plainttËf to show that the witness had actually scorched the win-. 
dow frame ^t Sullivan's. It is quite true that proof of the fact he 
had at other times been careless or unskillful would not be com- 
pétent testimony to show that he was careless or négligent at the 
plaintiff's house, but by cross-examination any inconsistency in his 
testimony could be exhibited, and the fact stated by him that the 
heated iron would not burn a window frame was a fact which was 
directly pertinent to the issue, and could be contradicted. This fact 
was directly pertinent to the question of the possibility of the flre 
originating from the use of the soldering iron, the défendant hav- 
ing adduced testimony to show its impossibility. 

The other exceptions relate to alleged errors in the instructiont 
and charge. By the défendant'» third prayer, which the court re- 
fused, the court was asked to say that, if the jury found that there 
were other théories of the origin of the flre equally as probable as 
the one on which the plaintiff based his claim, tihey must find for 
the défendant. It cannot be said that this proposition was hap- 
pily worded. The duty of the jury was not to evolve théories, and 
base their verdict upon probabilities. It was to détermine whether 
or not the plaintiff had proved that the flre originated from the 
négligent use of the soldering iron by defendant's workman. The 
court instructed them that before they could find for the plaintiff 
they must reach the conclusion from the évidence that the fire re- 
sulted from the defendant's négligence; otherwise they must find 
for the défendant And by the seventh instruction, as granted, 
they were told that, even if they found from the évidence that the 
theory advanced by the plaintiff was more probable than any ad- 
vanced by the défendant, still they would not be justifled in flnding 
for the plaintiff, unless they found from the évidence that the 
plaintiff's theory was the true one. They were also instructed by 
defendant's sixth prayer that the burden of proof was on the plain- 
tii to prove that the fire was the resuit of the defendant's negli- 
v.66F.no.4— 30 
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gence; and by the defendant's second prayer, that tiie presump- 
tion was that the work had been done in a skillful and proper man- 
ner. We think that the gist of the defendant's third prayer waa 
better expressed in other instructions asked by the défendant and 
granted, and also in the court's charge. It was therefore no error 
to refuse it in the form asked by the defendant's third prayer. 

The defendant's flfth instruction asked the court to say that the 
fact that in a part of the cellar, under a room adjoining the library 
and divided from the cellar under the library, there were leaves 
banked up to the height of four or flve feet in a corner, and that 
in part of the cellar there was a flue to the top of the chimney, 
was évidence from which the jury might flnd that the plaintifE was 
guilty of contributory négligence. Contributory négligence is such 
want of ordinary care on the part of a plaintifiE as, co-operating 
with the négligent act of the défendant, is a proximate cause of 
the injury. How could it be held to be want of ordinary care in 
the plaintifE to keep leaves or newspapers or kindling wood in a 
part of his cellar divided o£E by a partition from the cellar under 
a room in which a workman was to solder a téléphone wire? The 
fact that there were leaves in the cellar was a pertinent fact for 
the jury to consider in ascertaining if the ûre might net as well 
hâve originated in some other way as from the hot soldering 
iron, but, when the jury had found that the flre originated from 
the négligent use of the hot soldering iron, the fact that there were 
leaves in the cellar had no causal connection with the origin of 
the fire. The prayer does not even require the jury to flnd that 
the flre was first communicated to the leaves, or that the flre 
could hâve been prevented if the leaves had not been in the cellar. 
It is quite obvions that there was no error in rejecting this prayer. 

The next exception is to the modification which the court made 
in the defendant's seventh and eighth prayers. The court substi- 
tuted in the defendant's seventh prayer, for the words, "they [the 
jnry] must be satisfled and convinced by the évidence," the words, 
"they must flnd from the évidence"; and in the eighth prayer, 
for the words, "unless they are convinced by the évidence," the 
words, "unless they flnd from the évidence." An instruction to 
the jury that they must "flnd" a fact as to which there is con- 
flicting testimony means, by common acceptance, that they must 
be satisfled of it to that degree of certainty which the case re- 
quires, — that is, in a criminal case, as to a fact necessary to con- 
stitute the crime beyond a reasonable doubt; in a civil case, by 
such prépondérance of évidence as satisfles the mind. The word 
"flnd" had been several times used in this sensé in the judge's 
charge and in the instructions granted at defendant's request. 
The court had used the words "to flnd," "to be convinced," *^to reach 
the conclusion," in a way that could leave no doubt as to what 
was intended. That the court adhered to the word already used 
to express the same meaning is not error. A judge is not bound to 
adopt the language suggested by counsel, and should refuse to use 
it when it would seem to indicate a distinction where none is in- 
tended by Mm. Ayers v. Watson, 137 U. S. 601, 11 Sup. Ct. 201. 
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It is excepted to that the judge in his charge sald that he was 
not aware of any évidence which tended to show that the flre com- 
menced at any other place than under the library floor, but at the 
same time the judge said to the jury that, if there was any con- 
flicting testimony tending to show that the fire commenced in any 
other place, they must consider it, and détermine the case upon 
the weight of ail the évidence. This certainly left ail the testi- 
mony to be considered by the jury, and is not error. Allis v. U. S., 
155 U. S. 117, 15 Sup. et. 36. 

Certain portions of the judge's charge set out in the statement of 
facts preceding this opinion, and marked "a," "b," and "c," were 
excepted to upon the ground that the language used, as to the acts 
of négligence which would make the défendant liable, was too com- 
prehensive, and that the instruction should hâve been restricted to 
the acts of négligence alleged in the plaintiiï's déclaration. The 
déclaration alleged but one act of négligence, viz. that in solder- 
ing the wire the soldering iron was carelessly and negligently 
brought in contact with the window frame at the pla<:e where the 
hole was bored, and thereby the house was set on flre. This was 
the sole act of négligence which the proof tended to establish. It 
was the one issue of fact by which, throughout the trial, the perti- 
nency of the évidence offered was tested, and when, therefore, the 
court spoke to the jury with regard to the plaintiff's dwelling hav- 
ing been bumed by the carelessness or négligence of the défendant'» 
workman, there was but one act of négligence to which his remarks 
could possibly apply. In our examination of the wbole case we do 
not find any rule of law incorrectly stated, or any instruction 
granted or refused in which there is réversible error. The judg- 
ment is affirmed. 



ZACHRY et al. v. NOLAN. 

(Circuit Court of Appeals, Fiftli Circuit. February 19, 1895.) 

No. 336. 

t. CONTRACTs—AccEPTANCB— Question for Jtjry. 

Plaintiff gave to défendants a written option to lease certain shares of 
stocli in tlie A. Co., owned by her,— sucti option to continue for 30 days,— 
and at tlie same tlme gave défendants a proxy to vote on such stocii. 
Witliin the 30 days, défendants ofl'ered, at a stockholders' meeting, to vote 
on tlie stoclî, and, wtien their right to do so was challenged, exhibited the 
proxy and the option In proof of their right, which proof was accepted, 
and their votes reeeived. Plaintiff afterwards sued défendants for the rent 
of the stocl£, specified In the option, as upon accounts stated, claiming that 
défendants' acts in voting on the stock constituted an acceptance of the 
option. Eeld, that the- question whether the option had been accepted or 
not was for the jury, and it was error to charge peremptorlly that de- 
fendants' acts constituted an acceptance. 

8. Same — Evidencb. 

Beld, further, that a letter written by plaintiff to défendants some time 
after the meeting at which they voted on the stocli, claiming that her 
power of attorney to vote the stoclj had been obtained by défendants' 
promise to gnaranty her the rent specified in the option, which had not 
been fulfilled, and revoking the power of attorney, was admissible in evi- 
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denee as tendlng to Show that, when It was wrltten, plalntlff dld not con- 
8iâer tbat tbe option had been accepted and a complète contract made. 

3, SamB — STAT0TK OF FbAUDS. 

Though a contract for the use of property is Inralld, by the statute of 
frauda, Its covenants are still valid as long as the use continues, and référ- 
ence may be made to them for the terms and times of payment, as a 
measure of the value of the use. 

In Error to the Circuit Court of tlie United States for the Middle 
District of Alabama. 

This was an action by lone Nx)lan against J. T. Zachry and I* 
Lanier upon an alleged account stated. In the circuit court, plain- 
tifE recovered judgment Défendants bring error. Eeversed. 

H. C. Tompkins, for plaintiffs in error. 

John IL Chilton and Roquemore & White, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge. This is a suit brought in the court 
below by the défendant in error against the plaintiffs in error, 
claiming $3,590 as due by account. In the second count of the 
complaint the money is claimed as due by six separate accounts, 
stated on specifled dates, for $518 each. To the complaint the 
défendants below flrst âled the plea of gênerai issue, and subse- 
quently flled the spécial plea of the statute of frauds. To the 
latter plea a demurrer was interposed by the plaintiff, and sus- 
tained by the court; and the cause went to trial on the plea of the 
gênerai i^sue, which cast on the plaintiff the burden of proving the 
allégations of the complaint. The plaintiff introduced in évidence 
a written instrument, in words and figures as follows: 

"State of Loulsiana, De Soto Parish. Be It known that I, Mrs. lone Nolan, 
of said State and parish, do contract and agrée with W. S. Jackson, L. Lanier, 
and J. T. Zachry, ail of Troup county, Georgia, as follows: Whereas, the sald 
lone Nolan Is the owner of seventy-four (74) shares in the Alabama and Geor- 
gia Manufacturing Company, of Alabama, and being desirous of realizing 
the best income on sald stock, does hereby covenant and agrée wlth sald Jack- 
son, Lanier, and Zachry, to glve them, and such others as may be associated ■ 
wlth them, the option of leasing my seventy-four (74) shares in said manu- 
facturing Company for the perlod of five years at seven (7) per cent, per an- 
num on said stock. This option to be blnding, and stand for thirty days from 
the fourteenth day of July, 1888, and this option shall not be revoked by me 
durlng the time specifled. In testlmouy whereof , I hâve hereunto set my hand 
and afflx my seal this July 14th, 1888. lone Nolan. [L. S.] 

"Authorlzed by me. Walter Nolan. 

"Attest: L. H. Hudson. Jas. H. Sutherlin," 

To this paper was afflxed an acknowledgment of its exécution by 
the plaintiff. The plaintiff then introduced évidence to the effect 
that at the regular annual meeting of'the stockh.olders of the 
Alabama & Georgia Manufacturing Company held on the 25th July, 
1888, adjourned to the 2d August, 1888, when the plaintiffs name 
was called, the défendant Zachry announced that he held her 
proxy, and would vote her stock; that his right to do so was chal- 
lenged by the ofâcer calling the roll of stockholders, who demanded 
to see Zachry'B authority; that Zachry produced as his authority 
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an ordinary proxy, such as is usually employed for such purpose, 
wMch was signed by the plaintiff, and wMch authorized him to vote 
th.e stock; that at the same time he produced the written instru- 
ment hereinbefore set ont; and that he announced at the time of 
producing the two instruments that he claimed the right to vote 
the stock, under the authority conferred by them. Upon the pro- 
duction of thèse instruments his right to vote was no longer chal- 
lenged. The évidence further was that by means of voting this 
stock the défendants were enabled to control the élection of the 
directors of the company, and did elect three new members of the 
board of directors, and thereby got control of it. The proxy re- 
ferred to was not produced, but it was proven that it was given to 
the committee on proxies at the stockholders' meeting, and that 
papers of this character were kept by the company in the state of 
Georgia, and outside of the jurisdiction of the court The défend- 
ant Zachry testified that he voted the stock of the plaintiff; that 
the power of attorney under which the stock was voted was given 
to him by the plaintiiï, and that it gave him authority to vote her 
stock; that he got it on the 14th July, 1888, the same day the 
option contract was delivered to him; that they were both signed 
at the same time, but were written on différent sheets of paper. He 
further testified that he went to the plaintiflf's home, in Louisiane, 
for the purpose of getting tihe option and power of attorney, and 
obtained them from her there, and that his codefendant, Lanier, 
knew he was going there, and the purpose of his visit. This is, in 
substance, the case made by the évidence. There are many assign- 
ments of error, but the material questions raised by them, and 
which we deem it necessary to especially consider, are (1) whether 
the circuit court erred in giving the perémptory charge for the 
plaintiff; and (2) whether the court erred in excluding évidence 
ofEered by the défendants tending to show the revocation of the 
option contract introduced in évidence by the plaintiff. • 

To render the défendants liable in this action, there must hâve 
been an acceptance by them of the option. There was an ofifer of 
a contract. It was not binding on défendants until accepted, and 
it reserved a limited time within which it could be accepted. 
While the plaintiff prescribed a certain time within which the 
option was to stand, she did not prescribe the manner and form 
in which it was to be accepted. The contract was not perfect 
untU the offer was accepted, and the acceptance must hâve been 
absolute and unquaîifled. 3 Am. & Eng. Enc. Law, p. 850, and 
authorities cited in note. In this case there was no express ac- 
ceptance of the option; but the plaintiiï's contention is that, from 
the voting of the stock by the défendant Zachry under the au- 
thority of the plaintiff's proxy, and his claiming the right to do so 
under the proxy and the option, an acceptance was to be implied. 
A contract may be implied by conduct, but such conduct must 
be unambiguous and unconditional. Id. p. 856. The inference to be 
drawn from Zachry's acts was an inference of fact, and not of law; 
and the jury, and not the court, should hâve determined it. It is 
only when the inference is so clear that the jury cannot fairly draw 
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any other that the court is justified in taking the case from the- 
jury. "Where a cause fairly dépends upon the effect and weight 
of testimony, it is one for the considération and détermination of the 
jury, under proper directions as to the principles of law involved. 
It should never be withdrawn from them unless the testimony 
be of such a conclusive character as to compel the court, in the 
exercise of a sound judicial discrétion, to set aside a verdict re- 
turned in opposition to it." Insurance Co. v. Doster, 106 U. S. 30, 
1 Sup. et 18. Zachry's right to vote the stock was derived from 
the plaintiff's power of attorney, and from that alone. ïhe "op- 
tion contract," as it is called, VFOuld hâve given him no right to vote 
the stock, even if he had, at the time he exhibited it, expressly 
declared liis acceptance of the option. But he made no such déc- 
laration. His act of voting must then hâve been ref érable to 
the power of attorney, which alone gave him the right to vote. If 
his conduct, from vi^hich an acceptance of the option was inferred, 
was as ref érable to one state of tacts as to another, it cannot be 
said to hâve been unambiguous and unqualified. Neither can his 
conduct in voting the stock be construed by the motive that may 
hâve induced the plaintiff to give him the proxy to vote it, nor the 
option to lease it. The court erred in giving the peremptory charge, 
the effect of which was to say that from the act of voting the 
stock, and the attending cîrcumstances, the law implied conclusively 
an acceptance of the option to lease the stock for the term of five 
years. The court thus withdrew from the jury the cause, which 
fairly depended upon the effect and weight of the testimony. 

We are also of the opinion that the court erred in excluding the 
plaintiff's letter of October 9, 1888, with the évidence offered in 
connection therewith by the défendants. The letter referred to is 
as follows: 

"Mansfleld, La., Oct. 9th, 1888. 

"Mr. T. T. Zaehry— Dear Sir: Several months slnce, and before the meetings 
of stoclîholders of ttie Ala. & Ga. Mfg. Co. in July last, you obtained from me 
a power of attorney to vote my stock In that company (74 shares). ïhis was 
obtained from me on tlie représentation tliat you and Mr. Lanier were going 
to lease the stock of Messrs. Hutchinson, Jackson, and perhaps others, and the 
assurance that if I would sign the power I should receive seven per cent, on 
the amount of the stock, and within thirty days I should be given a written 
guaranty by you and Mr. Lanier,— elther of you would give,— agreeing to 
pay me seven per cent, per annum for five years. I hâve never recelved either 
the seven per cent, or any guaranty or contract. The whole ground on which 
my signature was obtained was erroneous, and no considération lias been 
paid, or contract made, &c. I tlierefore hereby revoke and cancel the power 
of attorney given to you, and request that it be sent back to me. I would also 
notify you that you are not authorized to act under it further, as I hâve given 
another power of attorney, which supersedes the one mentioned. 

"Yours, truly, lone T. Nolan. 

"Walter Nolan." 

The suit was in assumpsit, on accounts stated. The option con- 
tract was in évidence to prove the accounts declared on. It seems 
to us that the letter (and the évidence offered with it) was clearly 
admissible to show how the plaintiff considered and treated the 
option, — that she considered it had not been accepted; also, to show 
by her own déclarations that no contract of lease was ever made,. 
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and that she revoked and canceled the power of attorney given by 
lier to Zachry. This évidence may not hâve been admissible, under 
the pleadings, to show, or as tending to show, a rescission of the 
contract of lease, but was admissible as tending to rebut and avoid 
the claim set up in the complaint, and sought to be established 
by the introduction of the option contract, — that on certain speciâed 
dates an account was stated between the parties. It further tend- 
ed to show that, if said contract of lease was ever perfected, it had, 
by the act of parties, ceased to exist prior to the dates specified, 
on which the accounts sued on are alleged to hâve been stated. 

We think the court erred in admitting, against the défendants' 
objection, a good deal of évidence tending to show the character 
of the administration and the condition of the corporation subsé- 
quent to the élection of the board of directors, at which the défend- 
ant Zachry voted the plaintifï's stock. This évidence was irrele- 
vant and immaterial, and did not in any way tend to establish the 
issues in the cause. It was calculated to mislead the jury, and to 
invite them to consider issues that were not in the case. 

The court also erred in refusing to permit testimony that, after 
the receipt of the plaintiff's letter by Zachry, the défendants never 
exercised any acts of ownership over the stock. Such évidence was 
compétent as a circumstance tending to show, in connection with 
other erroneously excluded testimony in the cause, the re vocation 
of the option contract, and also as tending to show the extent of the 
défendants' use and control of the stock. 

We find no error in the court's ruling on the demurrer to the 
spécial plea. 

The suit is not on the contract of lease of the stock, but it is an 
action on account for the use of the stock. If the contract was 
made by the implied acceptance of the option, as claimed by the 
plaintifif, it may be invalid and unenforceable, because not in writ- 
ing; but its covenants are valid as long as the use of the stock by 
the défendants lasts, and référence may be made to them for the 
terms and time of payment, in an action of this kind, as a measure 
of the value of such use. 8 Am. & Eng. Enc. Law, pp. 660-688. In 
our opinion the court also erred in its refusai to give charges 
numbered 1, 4, and 6, requested by the défendants. The judgment 
is reversed and the cause remanded, with directions to the circuit 
court to award a new trial. 

Eeversed and remanded. 



N. IC &AIEBANIC & CO. v. CINCINNATI, N. O. & T. P. RY. CO, 

(Circuit Court, S. D. Ohio, W. D. Marcli 15. 1895.) 

No. 4,535. 

Définition— Machikbrt— Car Axlb. 

The axle of a railroad car Is a part of its motive machlnery; and an 
accident caused by tlie breaking of sucli axle cornes wlthln an exception, 
in a bfll oï lading, of "accidents to bollers or maehlnety." 
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8. Peactioe — JuDaMEKT AGAIN8T Genbbal Vbkdict. 

Where, under the Ohio practice, a jury bas found a gênerai verdict, and 
has also found certain spécifie facts, in answer to written questions, iï 
the gênerai verdict is erroneous the court canuot direct judgment against 
It, unless ail the facts necessary to support such judgment are expressly 
found, but can only direct a new trial, though the évidence to support a 
judgment against the gênerai verdict Is undisputed. 

TMs was an action by N. K. Fairbank & Co. against the Cincin- 
nati, New Orléans & Texas Pacific Railway Company to recover 
damages for the loss of certain oil, shipped over defendant's road. 
After a verdict for the plaintilï, thë défendant moves to enter judg- 
ment for it, notwithstanding the verdict. 

Ramsey, Maxwell & Ramsey, for plaintift". 

Harmon, Colston, Goldsmith & Hoadly, for défendant. 

SAGE, District Judge. The plaintiff, a corporation, sues the 
défendant, as a common carrier, for the recovery of $5,270.53, with 
interest, the value of four tanks of oil received by the défendant at 
Ohattanooga, Tenn., under an agreement, in considération of a 
reasonable reward to be paid, to carry safely for the plaintiff, and 
to deliver the same to the Louisville Southern Railroad Company, 
at its point of intersection with the defendant's line for transporta- 
tion, thence to the plaintiff, at Chicago. The plaintiff avers that 
the défendant did not safely carry and deliver said goods, but failed 
to do 80, whereby they were whoUy lost to plaintiff. The défend- 
ant pleads, in substance, the gênerai issue, and, specially, that on 
the 4th of May, 1889, the East Tennessee, Virginia & Georgia Rail- 
way Company engaged, by contracts in writing, for an agreed com- 
pensation, with the Southern Cotton-Oil Company, as shipper there- 
of, to transport for it from Atlanta, Ga., to Chicago, 111., four tank 
cars of cotton oil consigned to the plaintiff, being the oil mentioned 
in the pétition. It is set forth in the answer that, in the perform- 
ance of said contracts, the East Tennessee, Virginia & Georgia 
Railway Company carried said cars of oil from Atlanta to Chat- 
tanooga, Tenn., the terminus of its line of railroad, and there deliv- 
ered them to défendant, with the request to transport them from 
Chattanooga over its line, or a part thereof, to its junction with the 
next Connecting carrier, in its line of transportation to Chicago. 

It is alleged in the answer that, in the course of transportation 
from Chattanooga, a car axle of one of the cars composing the train 
in which said four cars were drawn, without any fault or négli- 
gence on the part of the défendant, broke, whereby the train was 
thrown from the track, and the cars containing the oil were de- 
stroyed, and the oil lost. • 

The défendant further answers that, by the terms of said con- 
tracts, it was agreed that neither the Èast Tennessee, Virginia & 
Georgia Railway Company, nor any Connecting carrier whose line 
it might employ in effecting the transportation of said oil to Chi- 
cago, should be liable for any loss caused by any accident to machin- 
ery; that the loss of said oil was solely due to and caused by an 
accident to certain machinery, to wit, the axle of a car in défendant'» 
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train in whicli said four tanlïs of oil were being transported, wliicH 
axle, without any fault or négligence on the part of défendant, 
broke down under said car, wliereby said four cars of oil, being 
in the rear thereof, were derailed, and the contents thereof were 
lost 

The reply puts in issue every allégation contained in the défenses 
specially pleaded. 

For the purpose of dispensing with proof, it was stipulated in 
writing, at the beginning of the trial, and before any évidence was 
introduced, that the plaintiff, on or about April 30, 1889, purchased 
from the Southern Cotton-Oil Company, at Atlanta, the four tanics 
of oil mentioned in the pétition for the sum of $5,270.53, which was 
paid by the plaintiff to said company, and that said price was a fair 
and reasonable value of said oil; also, that on or about May 4, 1889, 
said oil was delivered by the Southern Cotton-Oil Company to the 
East Tennessee, Virginia & Georgia Eailway Company, for trans- 
portation, and that said railway issued therefor the bills of lading 
to which référence will hereinafter be niade. The jury retumed a 
gênerai verdict in favor of the plaintiff, and, to questions in writing 
submitted to them in accordance with the Code of Procédure of 
Ghio, answered, in writing: First That the defendant's freight 
train, composed in part of four cars containing the oil sued for in 
this case, was thrown from the track by reason of the breaking of 
an axle of one of the cars of said train. To the question whether 
the broken axle was an axle of any one of said four cars, the jury 
answered that they disagreed. 

They further answered, in response to a third question, that the 
breaking of the axle was not caused by the fault or négligence of 
the défendant. The bills of lading referred to above are in terms 
through bills of lading. Each is for a tank of cotton-seed oil con- 
signée to N. K. Fairbank & Co., Chicago, 111., via the East Tennessee, 
Virginia & Georgia Eailway, Cincinnati, New Orléans & Texas 
Pacific, Cincinnati, Hainilton & Dayton, and Louisville, New Albany 
& Chicago Railroads. 

It was stipulated, among other things, in each of said bills, that 
the liability of each carrier, as to goods destined beyond its own 
route, should be terminated by a proper delivery of them to the 
next succeeding carrier; that no carrier should be liable for any 
loss or damage arising from accidents to boilers or machinery; 
that the bill of lading "is signed for the différent carriers who may 
be engaged in the transportation, severally, not jointly, and each 
of them is to be bound by and hâve the beneflt of ail the provisions 
thereof as if signed by it, the shipper, owner, and consignée. The 
acceptance of this bill of lading is an agreement on the part of the 
shipper, owner, and consignée of the goods to be bound by ail of 
its stipulations, exceptions, and conditions, as fuUy as if they were 
ail signed by such shipper, owner, and consignée." It is also 
stipulated in the bill of lading that it shall hâve the effect of a 
spécial contract, not liable to be modifled by a receipt from or act 
of an intermediate carrier. The défendant moves the court to enter 
judgment in favor of the défendant upon the answers to the spécial 



474 FEDERAL REPORTER, Vol. 66. 

înterrogatories submitted to tte jury, or to set aside the gênerai 
verdict, and grant a new trial, for the reasons assigned in the 
motion. 

The effect of the stipulation above set forth was to withdraw 
from the issues to be submitted to the jury ail the facts stipulated, 
as effectually as if they had been incorporated in an amendment 
to the answer. The shipper must be regarded as an agent of the 
plaintifE in niaking the contracts set forth in the bills of lading. 
Those contracts were for the carriage of the oil to Chicago over tne 
Unes of railroad mentioned in the bills. They were signed by A. 
M. Taylor, who testifled that he was agent for the East Ten- 
nessee, Virginia & Georgia Eailway Company at Atlanta, and that, 
as such agent, it was his business to sign bills of lading for goods 
shipped over that road. It is urged that there is no testimony 
tending to show that copies of the bills of lading were delivered 
to the défendant with the freight or otherwise, or that the défend- 
ant had any knowledge of them, or that there was any through 
trafiac agreement between défendant and the East Tennessee, Vir- 
ginia & G-eorgia Railway Company, or that that company fixed a 
through rate of freight, or that the agent of that company had any 
authority on behalf of any other company. It is true that no one 
of thèse facts is testifled to by any witness, but the bills of lading 
specify that they are signed for the différent carriers sèverally, not 
jointly, and that each is to be bound by and hâve the beneflt of ail 
the provisions thereof as if signed by it, the shipper, owner, and 
consignée; also, that the acceptance of the bill is an agreement on 
the part of the shipper, owner, and consignée of the goods to be 
bound by ail its stipulations, exceptions, and conditions as fully as 
if they were ail signed by such shipper, owner, and consignée. The 
défendant pleads thèse conditions, which is suflScient évidence of its 
adoption and ratification of the contract contained in the bill. The 
plaintiiî admits by stipulation that the oil was delivered to the 
East Tennessee, Virginia & Georgia Railway Company for trans- 
portation, and that the bills of lading were issued therefor. It 
foUows that the plaintiff, by accepting the bills, acceded to the 
limitations therein expressed, and that the défendant is entitled 
to the beneflt of those limitations. The jury found, in answer to 
the flrst question put in writing, that the defendant's freight train, 
composed in part of the four cars, containing the oil sued for in 
this case, was thrown from the track by reason of the breaking of 
an axle of one of the cars of said train. To the third question, 
they answered that the breaking of the axle was not caused by 
the fault or négligence of the défendant. They disagreed whether 
the broken axle belonged to one of the tank cars containing the 
oil shipped to plaintiff. By the undisputed testimony, the loss 
resulted from the derailment of a car caused by the breaking of an 
axle. The bills of lading except from the carrier's liability losses 
resulting from accidents to boilers or machinery. The question 
then arises whether "machinery" includes the axle of a car. It is 
contended for the plaintiff that this is not machinery; that the limi- 
tation is upon a common-law liability, and therefore to be strictly 
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«onstrued against the carrier. Counsel argue that taking tlie 
clause In which the word "machinery" appears, and considering it 
as a whole, it is apparent that the exemption is intended to embrace 
accidents to such parts or machinery as generate or distribute power ; 
that is, machinery in connection with boilers and the transmission 
of steam power; such as is to be found in the engine room of a 
steamer. Their contention is that it is to be limited to the burst- 
ing of a steam chest in the locomotive, the breaking of a driving 
wheel, the bursting of a boiler, the breaking of any of the gearing 
of the locomotive, and possibly also the breaking of the air brakes 
which apply their power through valves in the engine. They quote 
Worcester's définition, as follows: "Mechanical combination of 
parts for creating or for applying power in engines or machines; 
machines collectively; the works of the machine; enginery," — and 
insist that even this gênerai définition is not broad enough to meet 
the case at bar; much less such limited and contracted définition 
as will be given by a court jealous of the attempts of the carrier to 
exempt itself from the liability attaching by law. 

Webster's définition of a machine is: "A construction more or 
less complex, consisting of a combination of moving parts or sim- 
ple mechanical éléments, as wheels, levers, cams, etc., with their 
supports and Connecting frame work, oalculated to constitute a 
prime mover, or to receive force and motion from a prime mover 
or from another machine, and transmit, modify, and apply them to 
the production of some desired mechanical efPect or work," etc. 

One of his définitions of machinery is: "The means and appli- 
îinces by whlch anything is kept in action, or a desired resuit is 
obtained." In Chambers' Encyclopaedia, machines are deflned to 
be "instruments interposed between the moving power and tlie 
résistance, with a view to change the direction of the force, or 
otherwise modify it." 

In Seavey v. Insurance Co., 111 Mass. 540, it was held that dies 
intended to be used In a stamplng machine, of which there were 
several hundred, only one pair being capable of use at one time, 
were ail covered by a policy insuring machinery. To the same 
eflect, see Lowber v. LeEoy, 2 Sandf. 202; Com. v. Lowell Gas Light 
Oo., 12 Allen, 75. In Eailway Co. v. Brooks, 84 Ala. 140, 4 South. 
289 , the suprême court sald : 

"When cars, though used at times, and at other times detached, are formed 
into a train, to which the propelling force is imparted by means of a locomo- 
tive, the entire train constitutes machinery connected with or used in the busi- 
ness." 

My conclusion is that the axles of a railroad car, constituting, as 
they do, an essential part of the appliances by which cars are 
raoved, and without which it would be impossible to use them for 
the transportation of freight or of passengers, are parts of the mo- 
tive machinery, and as distinctively machinery as wheels or drivers 
of a locomotive. It is not within the power of the court to direct 
a judgment against the gênerai verdict unless the questions and 
answers, either with or without that verdict, include flndings upon 
ail the issues of tact in the case. There is no flnding of fact that 
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the loss of tte oil resulted from the breaking of the axle or thé 
deraflment of the cars, and, although that was the undisputed évi- 
dence, the court cannot proceed to judgment upon it, and must 
therefore, in accordance with this opinion, set aside the gênerai 
verdict, and grant a new trial, which is accordingly done. 



BRAUN T. BOARD OF OOMMISSIONERS OF BENTON COUNTÎ. 

(Circuit Court, D. ludiana. March 13, 1895.) 

No. 8,929. 

Gbavel-Road Bokds — Indiana Statute. 

The statute of Indiana, relating to the consù-uctlon of gravel roads, 
provides (3 Bums' Bev. St. § 6860; Rev. St. 1881, § 5096) that assessments 
to pay for such roads shall be levied on the property benefited; and also 
(3 Burns* Rev. St. § 6861; Bev. St. 1881, § 5097) that, for the purpose of 
ralsing money to meet the expenses, the commisslomers of tne county are 
"authorized to issue the bonds of the county, maturing at annual intervais, 
after two years * * • and said assessments shall be divided in such 
manner as to meet the payments of principal and interest of the bonds, 

* * * and, when colleeted, the money arising therefrom shall be ap- 
plied to no other purpose but the pay ment of the bonds and interest. 

* * ♦" Held (foUowing the construction of the statute by the courts of 
Indiana), that bonds issued In pursuance of this statute do not create a 
gênerai obligation of the county upon which an action may be maintalned 
for mère failure to pay them at maturity, but only an obligation payable 
ont of the assessments, when colleeted, upon which the county cannot be 
made liable, unless it appears that the assessments hâve been colleeted 
and wrongfully withheld, or that the failure to collect is due to some 
négligent or wrongful act or omission. 

This was an action by George A. Braun on certain bonds and 
coupons issued by the board of commissioners of Benton county, Ind. 

Albert J. Beveridge, Harris & Thurston, and Rossington, Smith 
& Dallas, for plaintiff. 

Elliott & Elliott and Walker & Gray, for défendant 

BAKER, District Judge. The complaint, in 52 paragraphs, 
counts upon 12 bonds of |1,000 each, and the interest coupons 
thereto annexed. The bonds and coupons, except in time of pay- 
ment, are duplicates of each other. Copies of one bond and one 
coupon are as foUows: 

"No. 1. $1,000.00 

"United States of America, State of Indiana, Benton County. 

"Gravel Boad Six per Cent. Coupon Bond. 

"Three years after date, the county of Benton, in the state of Indiana, will 

pay to bearer one thousand dollars, lawful money of the TJnited States, with 

interest thereon at the rate of six per cent., payable semiannually at the office 

of the banking house of Winslow, Lanier & Co., New York City, New York. 

The interest to be paid on the fifth day of February and the flf th day of Au- 

gust of each year, on the présentation and surrender of the annexed interest 

coupons as they shall severally become due. This bond Is one of a séries of 

twelve bonds of even date, made for the purpose of building a free gravel 

road In said county, known as the H. C. Harris Free Gravel Road, pursuant 

ta an order of the board of commissioners of said county of Benton, and state 

of Indiana, on the lOth day of June, 1890 (see Record 11, at page 180), and 
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pursnant to an act approved March 3d, 1877, In relation to free gravel roads 
(see Acts 1877, p. 82, and the acts amendatory thereof and supplementary 
thereto). In wltness whereof we hâve hereunto set our bands and hâve cauaed 
the seal of said county to be attached, at the town of Fowler, In said county 
and Btate, this 5th day of August, 1890. 

"■William Bennett, ) Commisaioners 
"James Darby, } of 

"John W. Wilson, ) Benton Co. Ind. 

"State of Indiana, Benton County— ss.: I, James A. McKnight, county au- 
dltor, do hereby certify that the annexed bond was issued to the county treas- 
urer this 5th day of August, 1890. In testimony whereof I bave hereunto set 
my hand and affixed the seal of said board of county commissioners this 5th 
day of August, 1890. James A. McKnight, 

"Auditor Benton County, Ind." 

"No. . $30.00 

"The county of Benton, in the state of Indiana, will pay to the bearer on 
the flf tb day of February, 1892, at the office of the banking house of Winslow, 
Lanler & Co., in the city of New York, N. Y., thirty dollars, on présentation 
and surrender of this coupon, being six months' Interest due at that date on 
bond No. 1 of the bonds issued for the purpose of building the H. C. Harris 
free gravel road. William Bennett, 

"James Darby, 
"John W. Wilson, 
"Commissioners." 

The défendant answered, allegîng, in substance, that the bonds 
and coupons were executed for the purpose of building and paying 
for the construction /of a free gravel road, and for no other purpose; 
that said bonds and coupons do not constitute a gênerai obligation 
of the county, nor were they executed in payment of any debt of the 
county, or to secure money therefor; that they were executed and 
issued to pay for said road pursuant to an act of the gênerai as- 
sembly of the state of Indiana, approved March 3, 1877, and acts 
amendatory thereof and supplementary thereto, and that the pur- 
chasers of said bonds and coupons and the plaintifl each had notice 
of the purpose for which they were issued at the time they were 
issued and purchased, and then knew that they constituted no obli- 
gation as against the county; that the défendant never received 
any considération whatever for said bonds and coupons, but whatso- 
ever was paid or received for them was paid to and received by the 
contractor who built said road; that before the bonds were nego- 
tiated and purchased, litigation arose as to the validity of the 
proceedings for the construction of said road, which resulted 
in the défendant and its offlcers being enjoined from collecting any 
assessment for the same, and said proceedings were held invalid 
on the ground that the pétition was not signed by a sufificient num- 
ber of property owners subject to assessment for the construction 
of said road; that the plaintiff and the purchasers of said bonds 
and coupons each had notice of said litigation before they purchased 
the same, and while said suit was still pending; that ail of the 
proceedings in said suit are, and were at the time said bonds and 
coupons were purchased, of reeord in the proper offices and records 
of said county; that the only provision in relation to said bonds or 
coupons made by said county or its oflacers is found in the order of 
its board of commissioners of June 10, 1890, in Record H, page 186, 
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l-eferrod to in said bonds, and the only provision thereîn upon the 
subject is the following, to wit, "Said work [upon said road] to be 
paid for in accordance with. the plans and spécifications as fast as 
gravel-road bonds may be legally issued"; that said bonds and cou- 
pons were executed solely to pay for said work upon said H. C. 
Harris free gravel road, and were payable solely out of the assess- 
ments therefor, and not otherwise, as the plaintifl knew when he 
purchased the same; that no assessments hâve been or can be col- 
lected, by reason of the injunction aforesaid, which still remains in 
full force and effect. Eeply in déniai. The défendant, on the trial, 
failed to prove actual notice to the plaintiff of the suit resulting in 
a decree enjoining the collection of the assessments. So that the 
plaintilï's right of recovery rests on the character of the obligation 
created by the bonds. If the bonds are the primary and direct 
obligations ôf the county, the plaintiff is entitled to a recovery, but, 
if the bonds create a secondary obligation, only binding the county 
to use diligence and good faith in collecting and paying over the 
assessments provided for in the gravel-road statute, the plaintiff 
cannot recover on his présent complaint. The complaint contains 
no allégation of négligence or wrong on the part of the county au- 
thorities. It simply avers the exécution and delivery of the bonds 
to the plaintiff, that they are past due, and remain unpaid. 

Tt is flrmly settled that the purcliaser of municipal bonds is 
chargeable with notice of the statute under which they are issued. 
He is also chargeable with notice of every récital contained on the 
face of the bonds. In the présent case each bond recites that the 
bond is "made xor the purpose of building a free gravel road in said 
county, known as the H. C. Harris Free Gravel Road, pursuant to 
an order of the board of commissioners of said Benton county, and 
state of Indiana, on the lOth day of June 1890 (see Record 11, at 
page 186), and pursuant to an act approved March 3, 1877, in rela- 
tion to free gravel roads (see acts 1877, p. 82, and the acts amend- 
atory thereof and supplementary thereto)." The statute (Acts 1877, 
p. 82) under which the bonds were issued confers upon the board of 
commissioners the power, in the manner therein provided, to con- 
struct, improve, and maintain free turnpike or gravel roads in the 
county, and, after various provisions in respect to the proceedings, 
it, among other things, requires an assessment upon the lands bene- 
fited lying within two miles of the improvement. Section 6, after 
providing the manner in which the beneflts shall be assessed, 
provides: 

"The said assessment upon lands under the provisions of this aet, shall be 
placed upon a spécial duplieate, to be provided by the county audltor at the 
expense of the county for that purpose; and such assessment shall constitute 
and be considered a flrst lien on the real estate assessed, in the same man- 
ner as other taxes are; provided, that the cost and expense of tlie preiiminary 
survey, proceedings and report of said improvement, shall be paid out of 
the county treasury, and be refunded, as well as ail other amounts advanced 
by the county for the preiiminary expenses of such improvements in the man- 
ner hereinafter provided." 3 Burns' Rev. St. § 6860 (Rev. St. 1881, § 5096). 

The seventh section, as amended by Acts 1883, p. 35, reads as 
f ollows : 
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"That for the purpose of ralslng the money necessary to meet the expansés 
of sald Improvement the commlssioners of the county are hereby author- 
Ized to issue the bonds of the county, maturing at annual intervais after two 
years, and not beyond elght years, bearing interest at the rate net to exceed 
six per cent, per annum, payable semi-annually, which bonds shall not be 
sold for less than their par value; and said assessment shall be divlded In 
such manner as to meet the payment of principal and Interest of sald bonds, 
and so be placed upon the duplicate for taxation against the lands assessed, 
and collected in the same manner as other taxes, and when collected the 
money arising therefrom shall be applied to no other purpose but the pay- 
ment of said bonds and interest; provided, that no bonds shall be delivered, 
or money pald, to any contracter except on estima te of work done, as the 
same . progresses or is completed: provided further, that the amount of such 
bonds outstanding at any one time shall not exceed one and one half per 
çentum on the value of the taxable property wlthin such county." 3 Burhs' 
Eev. St. § 6861 (Rev. St. 1881, § 5097). 

There is nothing in any amendatory or supplemental act material 
to the question before the court. The construction given to a 
statute of a state by its highest judicial tribunal is regarded as a 
part of the statute, and is as binding upon the courts of the United 
States as the text. LeflSngwell v. Warren, 2 Black, 599 ; Balkam v. 
Iron Co., 154 U. S. 177, 14 Sup. Ct. 1010; Raiiway Co. v. Backus, 154 
U. S. 421, 14 Sup. Ct. 1114; Bauserman v. Blunt, 147 U. S. 647, 13 
Sup. Ct. 466; Interstate Commerce Commission v. Baltimore & O. 
R. Co., 145 U. S. 263, 284, 12 Sup. Ct. 844; Détroit t. Osborne, 135 
U. S. 492, 10 Sup. Ct. 1012; Bûcher v. Eailroad Co. 125 U. S. 555, 8 
Sup. Ct 974; Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct. 489; 
Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10. If the highest 
judicial tribunal of a state adopts a new view as to the proper con- 
struction of a statute of the state, and reverses its former décisions, 
the courts of the United States will follow the latest settled adjudi- 
cations. U. S. V. Morrison, 4 Pet. 124; Green v. McKeal's Lassée, 
6 Pet 291; LefQngwell v. Warren, 2 Black, 599. There is an appar- 
ent, but not a real, exception to the doctrine that the courts of the 
United States will follow the latest settled adjudications of the 
highest judicial tribunal of the state in the construction of a state 
statute. Where a state statute has been construed by the courts 
of the state, and parties have acted upon that construction, and 
hâve entered into contracts upon the faith of it, the courts of the 
United States will refuse to follow later adjudications, which 
change the former construction, whenever the rights of either of 
the contracting parties would be injuriously affected by so doing. 
Tavlor v. Ypsilanti, 105 U. S. 72; Douglass v. County of Pike, 101 U. 
S. 677; Anderson v. Township of Santa Anna. 116 U. S. 361, 6 Sup. 
Ct 413; Gelpcke v. Dubuque, 1 Wall. 194; Trust Co. v. De Boit, 
16 How. 425. ïhis exception is apparent only, for it rests upon the 
principle that the construction becomes a part of the statute, and 
to permit it to be changed so as to impair tlie obligation of a con- 
tTact would violate a familiar provision of the fédéral constitution. 
The courts of the United States will not inquire whether the con- 
struction of the state statute is right or wrong, for, whether it be 
the one or the other, it is equally conclusive upon them. The con- 
struction put upon the statute by the courts of the state becomes a 
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part of it, and can, no more be disregarded by the courts of the 
United States than it could be if it had been originally incorporated 
into the text of the statute. 

Therefore the sole question left for considération is what con- 
struction, if any, has been placed upon the statute by the décisions 
of the highest judicial tribunals of the state. A review of thèse 
décisions, in my judgment, clearly establishes the doctrine that 
gravel-road bonds, of the character hère under considération, do not 
create a gênerai obligation of the county, upon which an action 
may be maintained for mère failure to pay them at maturity, but 
only an obligation payable out of the assessment of beneflts when 
collected; and that the county cannot be made liable to an action 
upon them, unless it appears that the assessments hâve been col- 
lected and wrongfully withheld, or that the failure to coUect the 
assessments is caused by some négligent or wrongful act or omis- 
sion of the board of commissioners. The case of Gravin t. Oommis- 
sioners, 104 Ind. 201, 3 N. E. 846, was a suit by a landowner to 
enjoin the collection of an additional tax to aid in the construction 
of a free gravai road. Taxes amounting to $476.50 had been 
assessed upon the plaintiiî's land for that purpose, which were 
niade payable in six annual installments, by an order of the board 
of commissioners entered on September 9, i882. On June 9, 1884, 
after the completion of the road, without any notice to the plaintiff, 
an additional tax, amounting to $38.12, was assessed upon his land, 
to aid in the construction of said free gravel road. It was held 
that the tax so assessed was illégal and void for want of notice. 
The court saj : 

"The statute is careful tb protect the county interests, and to guard against 
the use of the gênerai funds of the county to pay any part of the expeuses 
incident to the construction of a free gravel road." 

The case of Strieb v. Cox, 111 Ind. 299, 12 N. E. 481, was a suit by 
Strieb against the treasurer, auditor, and board of commissioners 
of Grrant county to enjoin the collection of a tax assessed upon his 
land for the payment of bonds which had been issued to aid in the 
construction of a free gravel road. The bonds, amounting to 
$43,000, were alleged to be void, because they created a debt against 
the county in excess of 2 per cent, of the assessed value of the tax- 
able property within such county. The création of an indebtedness 
by a county in excess of that amount is prohibited by an amend- 
ment to the constitution of this state adopted March 14, 1881, 
which déclares: 

"No politlcal or municipal corporation in this state shall ever become in- 
debted, in any manner or for any purpose, to an amount, in the aggregate, 
exceeding two per centum of the value of the taxable property within such 
corporation, to be ascertained by the last assessment for state and county 
taxes previous to the incurring of such indebtedness; and ail bonds or ob- 
ligations in excess of such amount, given by such corporation, shall be void: 
provided, that in time of war, foreign invasion, or other great public calamity, 
on pétition of a majority of the property owners, in number and value, within 
the limits of such corporation, the public authorities, in their discrétion, may 
Incur obligations necessary for the public protection and défense to such 
an amount as may be requested in such pétition." Const art. 13, j 1 (Bums' 
Bev. St § 220; Rev. St 1881, § 220). 
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A judgment could not, by any possibAity, hâve been pronounced 
without autàoritatively detenndning whether the bonds issued under 
the act of 1877 were or were not the gênerai obligations of the county. 
This was the pivotai question, and its décision determined the con- 
troversy, It was decided that the bonds did not constitute a debt 
of the county. The court quoted section 7 of the act of 1877, as 
amended by the acts of 1883, and placed its judgment upon the sole 
ground that bonds issued under that statute were not the bonds of 
the county, and created no indebtedness against the county in its 
political or municipal character. If the bonds had been held to be 
an indebtedness of the county, a conclusion exactly the reverse of 
that adjudged must hâve been reached. Thé court thus expressed 
its judgment: 

"We are of opinion that the bonds issued by the board of commlssioners of 
Grant county under tlie provisions of the section quoted, and pursuant to the 
authority thereby conferred, did not and do not constitute an indebtedness of 
such county, and did not and do not évidence an indebtedness incurred by 
said county, within the inhibition of article 13 of our state constitution. Such 
bonds are not payable by the county, or out of the gênerai funds of the county 
treasury. They are payable out of the particular fund to be raised by the 
collection of the assessments made on the lands adjacent to such free gravel 
road, 'divided In such manner as to meet the payment of principal and In- 
terest of said bonds,' and placed as dlrected on ttxe tax dupllcates against the 
lands assessed, 'and collected in the same manner as other taxes,' which fund, 
when so collected, 'shall be applied to no other purpose than the payment of 
eaid bonds and interest' No other provision is made by law for the pay- 
ment of either the bonds or the interest thereon; and the bonds and Interest 
are made payable out of the particular fund to be derived fromthe collection of 
the assessments made on the lands adjacent to such free gravel road, and f rom 
no other source, and such fund is pledged by the statute for the payment of 
said bonds and Interest. It îs manifest, we thinlj, from ail the provisions of the 
above-entitled act of March 3, 1877, and the amendments thereof, that the 
législature intended that the entlre cost and expense of constructing any free 
gravel, macadamized, or paved road, and ail bonds of the county issued for 
the purpose of raising the money necessary to meet the expense of such im- 
provement, should be borne and paid out of the particular fund to be raised 
by and from the collection of the assessments made on the lands adjacent to 
such road. While it is provlded that the preliminary expenses of such an Im- 
provement may be pald out of the county treasury, yet it is further provided 
that the amount so paid must be refunded out of the particular fund to be 
raised as aforesaid from the assessments on adjacent lands." 

The case of Commissioners v. FuUen, 111 Ind. 410, 12 N. E. 298, 
was a suit to enjoin the collection of an additional assessment to aid 
in the construction of a free gravel road. It was there held that the 
législature intended to make the lands beneflted by the improvement 
bear the whole expense, and that the board of commissioners had au- 
thority to levy an additional assessment, not exceeding the spécial 
beneûts conferred upon the land. The court, speaking of the proper 
construction of the statute, say: 

"It is important to keep constantly In mind that the law requires that the 
entire cost shall be collected from the property owners, for it was not Intended 
that in any event, or upon any possible contingency, should the cost be pald 
out of the county treasury. As the clear Intention of the législature was that 
the whole expense of the improvement should be paid by the property bene- 
flted, it must follow that the power to carry into effect the intention of the 
législature is a continuing oue, and that it Is uot exhausted by its exercise In 
the first Instance." 

v.66F.no.4— 31 



482 TESEBAL REFOBTER, VOl. 66. 

It 1b farther said: 

"The construction of a free tumplke or grave! road Is not, in a strict légal 
sensé, a county matter, for the commissîoners do not levy assesstoents by vir- 
tue of thelr position as the officiai représentatives of the county, but by virtue 
of an express statute specially conferring that power upon them. • * » if 
they are not agents of the county, then loss ought not, In any event, to fall 
upon the county." 

See Burton v. State, 11.1 Ind. 600, 12 N. E. 486, which réaffirma the 
niling in Strieb v. Oox, supra. 

The case of Commissioners v. Fahlor, 114 Ind. 176, 15 N. E. 830, was 
a suit to enjoin the collection of an additional assessment, made to 
aid in the construction of a free gravel road. It was held that an 
additional assessment, made after the original assessment had been 
placed upon the tax duplicate, without notice to the landowner or 
référence to viewers, was void, and its enforcement would be en- 
joined. Speaking of the construction placed upon the statute in 
Board v. Pullen, 111 Ind. 410, 12 N. E. 298, the court say: 

"The conclusion Is there maintained beyond question, that the statute im- 
peratively requires the entire expense incident to the construction of such 
roads to be borne by the adjoinlng landowners." 

The case of Commissioners v. Hill, 115 Ind. 316, 16 N. E. 156, was 
an action upon the bond of the contractor who had taJien the con- 
tract for the construction of a free gravel road. Eeferring to the act 
of March 3, 1877, and the act of April 8, 1885, the court there said: 

"Thèse two laws also concur In providlng clearly and unequivocally that 
the corporate county shall not be subjected to nor Incur any debt, liabillty, or 
damages by reason or on account of the construction of any such road, or by 
reason of any act doue, or for the failure or omission to act by the county 
board, or by the engineer or superlntendent In charge of the construction of 
such road. This conclusion foUows of necessity from, and is supported by, 
several récent décisions of this court in cases involving the construction of the 
aforesald laws for the construction of free gravel roads, and the liability of the 
corporate county for debts or damages growing ont of, or resulting from, acts 
of commission or omission by the county board, or by the engineer or superln- 
tendent in the construction of such roads. Strieb v. Cox, 111 Ind. 299, 12 N. E. 
481; Commissioners v. FuUen, 111 Ind. 410, 12 N. E. 298; Burton v. State. 
111 Ind. 600, 12 N. B. 486; Abbett v. Commissioners, 114 Ind. 61, 10 N. E. 
127." 

The case of Commissioners t. Eullen, 118 Ind. 158, 20 N. E. 771, 
is the same case which was before the court in 111 Ind. 410, 12 N. 
E. 298. The court there say: 

"The debt created for this purpose [i. e. the construction of a free gravel 
road] îs primarily the debt of the landowners, and is chargeable upon a spé- 
cifie fund, and not upon the county." 

See Quill v. City of Indianapolis, 124 Ind. 292, 23 N. E. 788, where 
the same doctrine is reasserted. 

In SpideU v. Johnson, 128 Ind. 285, 25 N. E. 889, it is held that the 
county is not liable for bonds issued to aid the construction of a 
free gravel road. The court, citing the case of Strieb v. Cox, 111 Ind. 
399, 12 KE. 481, say: 

"Bonds such as those in question are not the obligations of the county. The 
lien fixed by statute upon the lauda beneflted constitutes a security for the 
benefit of the bondholders." 
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In the case of little v. Commissioners, 7 Ind. App. 118, 34 N. E. 
499, it is held that the act of 1877 requirea that the entire cost of 
constructing a free gravel road shall be coUected from the adjacent 
landowners, and that in no event can the cost of such improvement, 
or any part thereof, be paid as a debt of the county out of the county 
treasury. 

The case of Walker v. Commissioners (Ind. App.) 38 N. E. 1095, 
was lan action upon a gravel-road bond, alleging simply it» exécution, 
and that it was due and unpaid; a copy of the bond being set out 
as an exhibit. A demurrer to the complaint for want of sufficient 
facts was sustaîned. This ruling was afQrmed by the appellate court 
The court there say: 

"This seems to be the flrst case In whlch the question arises In a direct ac- 
tion upon the bond, but the gênerai doctrine as to the nonllabillty of the coun- 
tles for gravel-road obligations has been freauently asserted and reasserted, 
until it can no longer be regarded as an open question." , 

If an uninterrupted course of adjudications by the highest judiclal 
tribunals of a state can be deemed to settle the construction of 
any statute, the construction of the act of 1877 must be regarded as 
gettled. That construction imperatively requires the court to hold 
that the bonds and coupons in suit do not create obligations of the 
county upon which an action can be maintained upon a complaint 
simply alleging the exécution and delivery of them to the plaintiiï, 
and that they are past due, and remain unpaid. The case of Kim- 
ball V. Commissioners, 21 Fed. 145, in so far as it is in conflict with 
the foregoing views, is no longer authoritative, for the reason that 
the construction placed upon the act of 1877 by the suprême court 
of this state must prevail. The construction placed upon the act 
of 1877 by the courts of this state is in conflict with décisions else- 
where (State v. Commissioners, 37 Ohio St. 526); but it is not impor- 
tant to examine those cases, since this court is bound to follow the 
construction adopted by the highest courts of this state. There will 
be a flnding and judgment for the défendant, with costa. 



DODSWORTH et al. r. HERCULES IRON WORKS. 

(Circuit Court of Appeals, Slxth Circuit February 5, 1895.) 

No. 191. 

1. Amendmkht of PBTrrroN — Variation of Contbact bt Pabol bbfoh» 
Bkbach. 

A pétition, filed under the code praetice of Ohlo In Heu of a common-law 
déclaration, declared upon a written contract to recover the priée of cer- 
tain machlnery. Beld, that It was not error, after answer and reply, to 
I)ermit the pétition to be amended In this form of action so as to show a 
variation of the terms of the contract by paroi before breach. 

1, Bkscission of Contract— CoNTnsruED Ubb dp Ick Machine. 

A contract for the purchase of an Ice machine cannot be resclnded after 
more thau two years' use In the ordlnary course of business, although tho 
piirchaser decllned to accept the machine, and requested tho vendor to ré- 
nove same, wlttaln three or four months after Its deliverj^. 
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In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was an action upon a written contract by the Hercules Iron 
Works against Caleb Dodsworth and others, in wMch the plaintifE 
obtained judgment. 57 Fed. 556. From this judgment, the de- 
fendants hâve sued out a writ of error. 

In February, 1890, the Hercules Iron Works, a corporation of the state of 
Illinois, contracted to construct and erect for the défendants, Caleb Dodsvvorth 
and others, as partners, a machine and appurtenances for the production of 
ice, of the Hercules pattern and style, in accordance with certain spécifica- 
tions. This machinery was to be placed on the premises of défendants, and 
upon foundations prepared by them in accordance with plans furnisbed by 
plaintifC, and was to be completed and put in opération May 1, 1890, provlded 
the foundations were prepared and possession of the premises given to the 
contracting corporation by March 15, 1890. The guaranties contained in the 
written contract were as foUows: "First. That the machine will be capable 
of producing 25 tons of good, crystal, merchantable ice each twenty-f our hours 
of coûtinuous opération, provided it Is kept in good order, and properly han- 
dled, and the température of the condensing water is not above 60 degrees 
Fahrenheit. Second. That the best material and workmanship will be used 
in the construction of the machine and apparatus; and, if any portion proves 
defective, we will furnish same free of cost. Third. We do not infringe upon 
the patent rights of any one, and will défend any suit brought against you of 
which we shall hâve timely notice. Fourth. ♦ * * Fifth. That we will fur- 
nish one compétent engineer for thirty days after the machine Is erected and 
started, who will superintend its running as you may direct, and who will in- 
struct your employés in care of machine. Sixth. It is our Intention to give 
you our 25-ton machine complète in every détail, and If there is anything re- 
quired to make the same complète, not specifled hereln, it will be furnlshed 
without any cost additional to that hereinafter named. Seventh. The whole 
plant will be completed and in opération about May Ist, provided you give us 
possession of the premises March 15th, and the foundations and platform are 
ready at that time. Eighth. When the machine is run at Its maximum ca- 
pacity, in good order, and properly handled, with condensing water at 60 de- 
grees F., and with engineers at $2.50 per day, flremen $2 per day, laborers 
$1.50 per day, and Pittsburgh coal at $1.45 per ton delivered, water to be 
pumped from well with power pump, the cost to pI^)duce ice will not exceed 
85 cents per ton, not including interest upon the investment." The penalty 
for nonperformance and for delay in completion was that the Hercules Iron 
Works should pay any actual damage that mlght accrue to Dodsworth and 
his partners, "not exce«ding twenty dollars per day for each and every day 
until said plant is in opération, unavoidable accidents, however, excepted." 
The terms of pay ment were: One- third when the machinery bas been deliv- 
ered upon the premises; "the remaining two-thirds after the machinery has 
been running thirty days, provided it has performed the guaranty as herein 
stated." The first payment was made on delivery of the machinery. There 
was some delay by défendants in completion of foundations for the machineiT, 
and in the completion of the building in which the plant was to be erected. 
The machinery was constructed and put In opération about June 1, 1890, and 
no point is now made as to this delay. The défendants took possession of 
the machinery, and hâve operated the same during the ice seasons of 1890, 
1891, and 1892. Def ault having been made in the deferred payments, suit was 
begun in 1893 in the circuit court of the United States for the balance due on 
the contract, with interest. 

The pétition, flled under Ohio code practice in lieu of a common-law décla- 
ration, set out the contract, alleged full performance by the plaintiff, and that 
the défendants, after the plant had been in opération for more than 30 days, 
"received said ice machine and plant, and accepted the same." The plaintifC 
then averred that "it had performed ail the conditions of said contract on its 
part to be performed, and has become entitled to the payment of the said price, 
according to the terms of the contract, with interest." The défendants an- 
swtired, and made their answer a cross pétition. The défenses set out were: 
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(1) That they had never accepted the sald Ice machine. (2) That the contract 
àad not been performed according to its terms and conditions by tbe plaintlff, 
in that it had failed to f urnish many parts thereof as required, particularly si 
certain power pump described in tiie contract. (3) That the guaranty witu 
respect to the capacity of the machine to produce 25 tonsof good, crystal, mer- 
chantable ice every 24 hours of continuons opération had not been performed; 
and that sald machine was not, and never had been, capable of complying with 
said guaranty. (4) That they hâve called upon plalntiff to complète said ma- 
chine, but It had refused and failed to do so. (5) That they had notifled the 
plalntiff to remove the machine, but that It had failed and refused so to re- 
move It. (6) By way of cross pétition, it alleged that they had been greatly 
damaged by the plaintiff's breach of contract, and sought to recover as follows: 
(la) The money they had paid to and on account of plaintlff, and for articles 
bought by the défendants whlch should hâve been f urnished by plaintiffl. (2a) 
That, in carrying ont thelr part of the contract, they had expended large sums 
of money, whlch by failure of plaintlff to furnish the machinery within the 
tlme required, and of the kind and capacity required, were totally lost to 
défendants. The plalntiff, in reply, denled ail and each of the allégations of 
the answer and cross pétition not specifically admitted. It admitted that the 
force pump in the contract had not been furnished, but averred that it was 
omftted at the spécial instance and request of the défendants, and that the 
value of the same, whlch was $150, should be deducted from the contract 
priée. The défendants, upon the filing of thls reply, moved for judgment upon 
the pleading. This was overruled, and leave given plaintlff to amend the péti- 
tion, whlch was done, by Inserting therein a statement that the power pump 
had been omitted at request of défendants, and that the value of the same was 
to be deducted from the contract price. Upon thèse pleadings, the jury, upon 
the évidence and upon the law as chargea, returned a verdict for $17,024.40, 
belng the fuU balance claimed by plalntiff, with interest, less the value of 
the pump and certain small payments made to or for plalntiff, concerning 
which there was little or no controversy. From this judgment défendants 
hâve sued ont a writ of error. 

D. Wulsin, F. O. Suire, and Wm. Worthington, for plaintiffs in 
error. 

Eobert S. Fulton and Harmon, Colston, Goldsmith & Hoadly, for 
défendant in error. 

Before LUKTON, Circuit Judge, and SEVEEENS and SWA^N, 
District Judges. 

LUETON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The pétition declared on the written contract. It alleged, as 
required by good pleading, that the plaintlff had fuUy performed 
the contract. This the plaintlff should aver, or, in the alternative, 
a willingness and readiness to perform, but for some conduct of the 
défendants sufflcient in law to excuse performance. The plain- 
tiff's reply to the défendants' answer admitted that a force pump 
had not been furnisihed, but, as an excuse, averred that it had been 
omitted at the spécial request and instance of the défendants, and 
that its value was to be deducted from the contract price. Upon 
this admission the défendants moved for judgment upon the plead- 
ings. This was overruled, and the plaintiff allowed to amend by 
inserting in the pétition the facts as to the pump. . This action of 
the court is the subject of the first two assignments of error. The 
insistence of appellants is that this was and is a suit upon the con- 
tract, and that it is essential to any recovery in this suit, there b<^ 
ing no common counts, that the plaintiff shoV a substantial compli- 
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ancé with the terms of the contracta and that an admission that 
the contra et was not completed by furnishing the power pump, 
wliether tàat appears by the reply or on the évidence, is fatal to 
any recovery in this form of action. Aside from ail question as to 
the materiality of this pump, or the effect of the acceptance alleged, 
the question presented by the refusai of the court to render judg- 
ment in favor of défendants, upon the admission in the reply that 
the pump had not been furnished, became immaterial upon the sub- 
séquent amendment of the pétition, so as to show that the omis- 
sion had been waiTed. The effect of the agreement by which 
this pump was to be omitted, and instead thereof a déduction 
made, was to amena the contract by paroi before a breach. The 
contract was not one required by the statute to be in writing. 
But, if it had been, the resuit would be the same, under the ruling 
in Swain v. Seamens, 9 Wall. 272, 273. That was a bill to compel 
the défendant to cancel and discharge a certain mortgage accord- 
ing to the terms of an agreement with the complainant. The 
défendant resisted performance, upon the ground that a bxiilding 
which the plaintiff was to erect on. his part did not in dimensions 
correspond with the stipulations of the agreement. The plaintiff 
replied that he (défendant) had acquiesced in the change, and had 
accepted the mill as built and completed. The court held that the 
défendant was estopped to deny that the contract had not been 
performed, or to set up the statute of frauds as a défense to the 
substituted performance, the court saying that: 

"When a person tacitly encourages an act to be done, he cannot a^terwards 
exercise his légal rlght in opposition to such consent, If Ms conduct or acts 
of encouragement induced the ottier party to change his position, so that tie 
wlll be pecunlarily prejudlced, by the assertion of such adversary claim." 

In Fleming v. Gilbert, 3 Johns. 528, the plaintiff's action was 
upon a bond. The défendant relied upon proof that the plaintiff 
had not performed the condition of the bond within the time spec- 
ifled therein. The plaintiff answered that the time of perform- 
ance had by paroi been extended ; and so was the proof. The court, 
on appeal, said: 

"The plaintlffl's conduct ean be viewed In no other light than as a waiver 
of a compliance with the condition of the bond, so far as it related to the 
mortgage on the record; and I see no infringement of any rule or principle 
of law in permitting paroi évidence of such waiver. It is a sound principle 
of law that he who prevents a thing belng done shall not avail himself of 
the nonperformance he has occasioned." 

In Young v. Hunter, 6 N. Y. 207, the court said that: 
"Independent of the question of waiver, if the défendants, by tlieir acts, 
prevented the performance by the plalntltï of the conditions of his contract, 
he was excused from such performance. It Is a well-settled and salutary 
principle that a party cannot Insist upon a condition précèdent when Its 
nonperformance has been caused by himself." 

Concerning the manner in which a plaintiff might avail himself 
of the defendant's waiver of performance in a particular way or 
time, it is said by an eminent text writer: 

"The action havlng been brought upon the original contract, if the de- 
fendant set up that the plaintiff did not himself perform aceording to its 
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tenns, thè plaintifC may reply that he was ready to do 80, but that it was 
dlspensed wlth by the défendant assenting to a substltuted performance; 
and bis proof of such assent is not considered a variance from hls déclara- 
tion." Browne, St Frauds, § 425. 

In accord is Long v. Hartwell, 34 N. J. Law, 126, 127. 

The conclusion must be tliat it was not error to suffer the péti- 
tion to be amended so as to set ont this omission and the defend- 
ant's assent thereto. 

It was coQclusively shown upon the évidence that the posses- 
sion of this machinery was surrendered to the défendants in June 
or July, 1890, and that défendants had regularly used the same in 
the ordinary conduct of their business during the ice seasons of 

1890, 1891, and 1892, and were still operating the same when this 
suit was begun and at the time of the trial. Défendants attempted 
to meet the force of this by putting in évidence two letters written 
by them in October, 1890, declining to accept the machinery, and 
aotifying the plaintiiï to remove it. The circuit judge, in respect 
to this conduct and its effect upon the défenses of the défendants, 
said: 

"The plaintifC seeks to recover of the défendants, who were at tiie time 
tJie contract was made a partnership, the purchase priée of an ice machine 
wbich the plaintifi: was to erect upon the land belonging to the défendants. 
The purchase priée stated in the contract is about $23,000. The plaintiiï ad- 
mits that it bas received something over $7,000, and aslis to recover the 
balance of the contract price of $23,000. The défendants, answering, say that 
they ought not to be compelled to pay for the ice machine, because it was 
not up to tJie contract. It appears from the évidence undisputed that the 
machine is still in the possession of the défendants, and that it was operated 
ail the summer of 1890, and bas been operated also during the summer of 

1891, and during the summer of 1892, during the ice season of those years. 
It appears that the défendants in October, 1890, notifled the plaintiff that 
they would not accept the machine, because it was not up to the contract. 
Now, in my vlew of the law, it was their duty, if they did not see fit to 
accept the machine, to take it out, after notifying the plaintiiï to take it out; 
and, the plaintifC failing, it was the duty of the défendants to take out the 
machine, and then bring an action against the plaintiff with ail the damages 
to whlch they had been put by reason of the tailure of the plaintiff to per- 
form the contract and give them a machine up to contract. They might, in 
that, charge the plaintifC with the cost of removing the machine, but they 
could not go on and use the machine after that, and then say they did 
not accept the machine. I am obliged, therefore, in my vlew of the law, 
which will doubtless be re-examined by a court of error. to bold that the 
only question in this case for you to consider is not wbether the défendants 
are liable upon the contract, but it is to détermine how much less tban the 
contract price they ought to pay for the machine they bave accepted under 
the contract." 

There was no dispute as to what the conduct of the défendants 
had been in regard to the rétention and use of this machinery. 
While it is true that in October, 1890, the défendants said they 
would not accept, yet their subséquent conduct was an unqualified 
contradiction of what they had said. The contract provided that 
two-thirds of the purchase price should be payable "after the ma- 
chinery had been running thirty days, provided it has performed 
the guaranty as herein stated." The guaranty referred to was "that 
the machine will be capable of producing 25 tons of good, crystal, 
merchantable ice each twenty-four hours of continuous opération, 
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pcoyided it îs kept in good order, and properly handled, and tte 
tempei-ature of the condensing water is not above 60 degrees Fahr- 
enheit." It is manifest that the intention was that 30 days' time 
should be allowed, after the machinery was put in opération, for 
testing its capacity, and within which défendants might elect to 
accept or reject. There was évidence tending to show that in July 
a test had been made, which established the capacity of the ma- 
chine, and that défendant Kossa, who was acting as superintendent, 
declared himself satisâed as to the guaranty, and aceepted the ma- 
chinery. There was also évidence that the machinery was operated 
in the regular course of défendants' business from that test down 
to the October letters, near the close of the ice season. But the 
circuit judge passed by ail which had occurred prior to the Oc- 
tober letters, and put the case, so far as the question of rescission 
was concemed, on the acts of the défendants after those letters. 
If it be assumed that défendants had not lost the right to reject 
the machinery when they wrote the October letters, they clearly 
did abandon that rlght by their subséquent conduct. The machin- 
ery which had been constructed and delivered was in professed com- 
pliance with the contract. The plaintiff delivered it as a compli- 
ance, and the defe-nlants so understood. This is évident from their 
own letters. Uu'l h' thèse circumstances, the défendants, at most, 
were entitled to a reasonable time to détermine, after testing and 
experimenting, whether they would accept it as a substantial com- 
pliance with the contract. If the rejection announced in October, 
1890, had been adhered to, and the vendor had refused to remove 
the machinery, it ran the risk of being made liable for ail the 
expenses and hazards of storage, in addition to damsges for breach 
of contract. On the other hand, the défendants became subject to 
the gênerai rule that "he who seeks to reject an article as not in 
accordance with the contract must do nothing, after he discovers 
its true condition, inconsistent with the vendoi^s ownership of the 
property." Brown v. Foster, 108 N. Y. 390, 15 N. E. 608. 

The fact which made the conduct of défendants conclusive upon 
their right of rescission was 'not the rétention, for, under some 
circumstances, that might amount to little, but their use of the 
machine in the ordinarv- course of business for more than two years. 
There were three remédies open to the défendants when they dis- 
covered that this machinery was not in accordance with the con- 
tract. The flrst was to reject, and give notice of their détermina- 
tion to the vendor. Tliis course, if adhered to, Avould hâve entitled 
them to sue for a return of purchase money, and such other dam- 
ages as they had sustained by the failure of the vendor to furnish 
them the machinery according to the contract. If the machinery 
had not been removed by the plaintiff upon notice of rejection, then 
the défendants might hâve removed and stored it, subject to the 
risk of the seller; or, if suffered to remain, they might hâve recov- 
ered storage. The second remedy open to défendants was to ac- 
cept the machinery, and bring an action for breach of the warranty 
in the contract. The third remedy, having paid but part of the 
priée, was to set ofï by way of counterclaim, when sued by the 
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buyer for the balance due, the damages sustained by the failure 
of the machinery to comply with tlie contract. Benj. Sales (Gorbln 
Ed.) § 1348. The right of rejection was lost by the long-continued 
use of the machinery, which use was utterly in consistent with a 
purpose to resort to the first remedy which was open to them, and 
consistent only with a daim of title and ownership. Id. § 1356. 
The cases of Underwood v. Wolf, 131 111. 425, 23 N. E. 598, and 
Brown v. Foster, 108 N. Y. 387, 15 N. E. 608, and Vanderbilt v. 
Iron Works, 25 Wend. 665, are precisely in point. The learned 
counsel for appellants hâve cited and relied upon a class of cases 
concerning building contracts, which hold that the mère posses- 
sion and use of a house constructed on one's own land will not, 
unattended by other circumstances, operate as a waiver of any 
conditions précèdent in the contract under which it was constructed ; 
and that a suit on the contract, for the contract price, may be suc- 
cessfully defended, notwithstanding such use and occupation, un- 
less it is shown that the work was done in substantial complisnce 
with the contract. The reason for distlnguishing cases of that 
class from those concerning the sale or construction of machinery 
not so annexed to the soil as to pass with it is well stated in 
Smith V. Brady, 17 N. Y. 188, where Comstock, J., said : 

"The owner of the soil is always In possession. The builder has a right to 
enter only for the spécial purpose of performing his contract. Each material, 
as it is placed in the work, becomes annexed to the soil, and thereby tho 
property of the owner. The builder would hâve no right to remove tho 
bricli or stone or lumber after annexation, even if the employer should un- 
justifiably refuse to allow him to proceed with the work. The owner, from 
the nature and necessity of the case, takes the benefit of part performance, 
and therefore, by merely doing so, does not necessarily waive anyttiing coa- 
tained in the contract To impute to him a voluntary waiver of conditions 
précèdent from the mare use and occupation of the building erected, unat- 
tended by other circumstances, is unreasonable and iUogical, because he Is not 
in a situation to elect whether he wUl or will not accept the benefit of ait Ini- 
perfect performance." 

In the case before us the machinery was capable of removal. it 
had not become annexed to the soil, and for that reason the prop- 
erty of the owner of the soil. That it was capable of removal is 
shown by the October letters notifying the seller to remove it, 
and there is no évidence in the case in any way indicating a sit- 
uation analogous to that of one occupying a house not built ac- 
cording to an agreement. This acceptance, though having the ef- 
fect to pass the title to the défendants and to eut off any right 
to rescind did not, under the circumstances, operate to eut off 
défendants from their right, when sued for the price, to set ofl 
or recover by cross pétition any damage which they had sustained 
by the failure of the machinery to comply with the terms and 
conditions of the contract. Manufacturing Co. v. Phelps, 130 TJ. S. 
525, 9 Sup. et. 601. In Vanderbilt v. Iron Works, heretofore cited, 
the question involved was a cont.'act to equip a steamboat with 
an engine. In an action for the price, it was held that the acceirt 
ance of the engine, though déficient in some particulars, would pre- 
vent the buyer, in an action for the price, from insisting upou the 
defects as a nonperformance of the condition précèdent; jet the 
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buyer was not eut ofî from showing such defects, and obtaining 
a réduction of the price, when sued for a balance due. The cases 
of Brown v. Poster and Underwood v. Wolf, heretofore cited, are 
also in point as to remedy of a buyer who bas waived his rigiit 
to reject in toto. 

Thèse conclusions operate to overrule défendants' assignments of 
errer Nos. 1, 2, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 17. Assignments 
Nos. 3, 4, and 16 were withdrawn on the argument. 

The évidence that the power pump was omitted by consent, and 
that its value Avas $150, was quite conclusive. There was no error 
in the instruction to that effect, and the fourteenth assignment 
must be overruled. 

'. The question as to whether the blue-print plans for the building 
and for the foundation for the freezing tank, as prepared by the 
plaintiff's draftsman, were sent to and received by défendants, was 
submitted to the jury. There was évidence sufflcient to support 
a finding to that effect. The court construed those plans, in con- 
nection with the contract, as imposing on the défendants the duty 
of building a foundation of fi.ve or six walls under the compresser, 
and that the plans showed that between those walls there should 
be cinders close up to the floor above. He also charged that if 
the défendants failed to build the foundation and flll in with cin- 
ders, as they were obliged to do, any failure of proper insulation 
attributable to the failure to use cinders, as indicated on the blue- 
print plans, could not be charged to the plaintiff. We think there 
was no error in this, and the flfteenth assignment is therefore 
not well taken. 

The défendants were given every opportunity to show, if they 
could, any defects in the machinery furnished, or any want of ca- 
pacity to perform the work it had been warranted to do. The ver- 
dict can bear but one construction, which is that the machinery 
was in substantial accord with the contract, and that the' défend- 
ants had sustained no damage by reason of any failure to per- 
form the contract. 

On the whole case, we are entîrely satisfled with the resuit. The 
Judgment must therefore be afîirmed. 



HARTFORD FIRE INS. CO v. SMALU 

(Circuit Court of Appeals, Flfth Circuit. January 15, 1895.) 

No. 324. 

^Insurance— Waiver of Condition- against AcDiTioNAii Insurance. 

Walver of an express condition against talilng addltional insurance can 

only be Inf erred wlieri the évidence sliows that tlie subject-matter of the 

■waiver aad consent was In the minds of the parties, coming together on 

that deflnite proposition. 

Samb— Provisions against Power of Agents to Waivb Conditions. 
Déclarations In policies against the power of offlcers or agents to walve 

conditions except by writing indorsed thereon mnst be enf orced by the 
■ courts as part of the contract, unless there Is some valld reason for not 

^oing so. 
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In Error to the Circuit Court of the United States for the Bouth- 
em District of Greorgia. 

This was an action at law by A. B. Small against the Hartford 
Fire Insurance Company upon a policy of flre insurance. In tlie cir- 
cuit court there was a verdict for plaintiff, and tlie court rendered 
judgment tliereon. Défendant tliereupon sued ont this writ of error. 

King & Spalding and Marion Erwin (Alex C. King, of counsel), for 
plaintiff in error. 

Steed & Wimberly (Clem P. Steed, of counsel), for défendant in 

error. 

Before PARDEE and McCORMICK, Circuit Judges, and BEUCE, 
District Judge. 

BRUCE, District Judge. A. B. Small sued the Hartford Pire In- 
surance Company for |2,400 and interest, claimed as a loss by lire 
which occurred February 26, 1893, which loss was covered by a pol- 
icy of insurance issued by the défendant company on the 12th day 
of March, 1892, to McBride & Nichols, who transferred the policy 
after loss to plaintiff, A. B. Small. He also sued for $000 damages 
and |300 attorney's fées, upon the ground that the défendant com- 
pany had refused to pay the loss for more than 60 days after it be- 
came due and had been deraanded, and that said refusai was in bad 
faith and groundless. The policy was upon a stock of goods, fur- 
niture, and flxtures at Unadilla, Ga., and the suit was commenced in 
the city court of Maçon, Bibb county, Ga., and was removed by the 
défendant company into the United States circuit court for the 
Southern disti'ict of Georgia, Western division, on the ground of di- 
verse citizenship. The policy, as originally written, contained the 
words : "$5,000 other concurrent insurance permitted on stock." To 
this déclaration the défendant pleaded the gênerai issue, and, in ad- 
dition thereto, that the policy sued on was void because of a breach 
of the covenant therein, which provided : 

"This entire policy, unless otherwise provided by agreement Indorsed herein 
or added hereto, shall be vold if tlie insured qow bas or shall hereafter make 
or produce any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy." 

Plaintiff amended his déclaration on the trial by alleging that 
said policy, after the words, "$5,000 other concurrent insurance per- 
mitted on stock," contained the additional figures or numbers "$2,- 
500" under "$5,000," and the signature, "J. A. Wilson, Agent 5-16- 
92." To this the défendant flled a further plea: 

"That the words and figures alleged by said amendment to be in said pol- 
icy, and the signature, 'J. A. Wilson, Agent,' were not the act, deed, or 
contract of the défendant, and were not made by It or by any one authorized 
by It." 

It appeared by the évidence in the trial that, at the time of the 
loss, the insured had, in addition to the policy sued on, policies of 
insurance in différent companies covering the same stock of goods 
to the amount of $10,000. "|5,000 other concurrent insurance per- 
mitted on stock" was written on the policy when it was executed, 
March 12, 1892. Afterwards, "J. A. Wilson," after the words, "f5,- 
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000 other insurance permitted on stock," wrote the additional words 
"|2,500," with his signature, "5-16-92." Wilson was a mère so- 
liciting agent, did not write policies, and it cannot be maintained 
tliat he had authority to bind the insurance company in what he 
did, and, if he had, the consent was only to |2,500 more insurance; 
80 that there was |2,500 additional insurance unconsented to, even 
if Wiison's power to bind the company be conceded. 

But it is claimed that this condition of the policy as to additional 
insurance was waived, or that the additional concurrent insurance 
was consented to by the action and conduct of J. F. Cobb, who was 
an insurance agent at Cordele, in Dooly county, Ga. He repre- 
sented some 15 or 16 companies, as he testifies, among which was 
the Hartford; but he did not write the policy of the Hartford on 
the McBride & Nichols stock. That was solicited by Wilson, and 
written by Thomas Eggleston, agent, whose office was in Atlanta, 
Ga. Now, what does the évidence show in référence to the waiver 
of the condition of the policy as to additional insurance, or the con- 
sent to it, on the part of Cobb, and what consent did he give that 
can be held to bind the company? A question is suggested about 
his power, and about whether the risk in question was within his 
teriitory, but, without regard to that, does the évidence in the rec- 
ord show that Mr. Cobb in anything he did or said waived, on behalf 
of the company, the condition of the policy sued on, or gave any con- 
sent to additional concurrent insurance upon that policy? He 
says in his testimony in reply to — 

"Q. Did you hâve anything to do with the issuing of the Hartford insurance 
policy on McBride & Nichols' stock? A. Nothing whatever. Q. Was it re- 
ferred to you by the company in any way, shape, or form? A. No, sir; it 
was not. Q. Were you requested by McBride & Nichols at any time, in your 
capacity as agent for the Hartford Insurance Company, to allow other in- 
surance? A. No, sir; that company was never mentioned, only In this let- 
ter whore they gave me the amount of ail the insurance." 

And, again: "Q. Did you, as agent for the Hartford Company, undertake 
in any way, shape, or form to allow them that privilège? A. No, sir; I did 
not «pecify that company. As I stated in my letter, I told them it would 
not be ont of place to keep that entire amount of insurance provided they 
got the goods they claimed." 

Mr. McBride, one of the insured, in answer to question, says: 

"Q. Look at this application, and see if you can refresh your memory from 
that, and tell what companies they were? A. No, sir. Those are the com- 
panies we had insurance in, but to tell you which policies expired, I do not 
remember. Q. Were those policies which expired November 25, 1892, poli- 
ciei in the Hartford Fire Insurance Company? A. No, sir. Q. They were 
not? A. No, sir. Q. What agent represented, in your dealings, the policies 
which expired on November 25th? A. Mr. Cobb. Q. Then Mr. Cobb was 
the agent of the companies so far as tlie policy which expired on November 
25, 1S92, was concerned, but that was not the Hartford policy? A. No, sir. 
Q. What policy did Mr. Bozeman issue? A. In the London, Liverpool, and 
Globe. Q. This correspoudence about the caneeling of policies which you 
say took place was in référence to the cancellatlou of policies which were 
issued as a continuation of the policies which expired November 25, 1892? A. 
Yes, sir. Q. And tliat correspondence was with Mr. Cobb, who was the agent 
for the comiianies whose policies had expired November 25, 1892? A. Yes, 
Bir." 

Agttin: "Q. In taking this additional insurance, what purpose, if any, had 
you? Did you explain that to the jury at the time you took the last $2,500? 
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A. We had increased our stock of goods, and, of course, we wanted to In- 
crease our Insurance also. Q. What was the purpose in corresponding with 
James F. Cobb in référence to It? A. We had more insurance than we 
thought was necessary to carry. We did not want to pay the premiums on 
It" 

On a question of a waiver of an express condition of a written con- 
tract or a consent that such condition need not be compljed with 
after a breach. of the condition has been made by the insured, there 
must be évidence that the subject-matter of the waiver and consent 
was in the minds of the parties at the time, and that it was con- 
sciously and purposely done by the minds of the parties coming to- 
gether upon the defllnite proposition. If there was a waiver by 
agent Cobb, for how much additional insurance was such waiver? 
Or was it a waiver of the entire condition as to additional concur- 
rent insurance? The évidence not only fails to show the agreement 
of the parties as to the matter in question, but it shows the con- 
trary. It shows that the matter in the mind of McBride was the 
burden of so,much insurance from the payment of which he wanted 
to be relieved, and the matter in the mind of Mr. Oobb was, as he 
States it, to keep the policy in the Aetna, and the distinct matter of 
a waiver of the condition in the policy of the Hartford (the one in 
suit) or the consent to additional concurrent insurance as to the 
Hartford policy is not shown to hâve been in the contemplation or 
purpose of either of the parties at the time of the matters detailed 
in the évidence. The letters of Johnson and the assured to Cobb, 
admitted in évidence over the objection of counsel for the défendant 
Company, were not compétent; and, if they might be considered in 
connection with Cobb's testimony, the évidence, in any view, falls 
short of that measure of proof which can be held to justify the ver- 
dict and judgment in this oase. This is made more clear by référ- 
ence to the last clause of the policy : 

"This policy is made and accepted subject to the foregcing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon. or added hereto; and no ofBcer, agent, or other rep- 
résentative of this Company shall hâve the power to waive any provision or 
condition of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto; and, as to such 
provisions and conditions, no offlcer, agent, or représentative shaU hâve such 
power or be deemed or held to hâve waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto; nor shall 
any privilège or permission afCecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached." 

Thèse stringent clauses in contracta of this kind are often made 
the subject of adverse comment, and, with whatever of justice this 
is often done, it must be borne in mind that courts do not make 
contracts for parties, and must enforce them, unless there is some 
valid reason for not doing so. On this subject the suprême court 
of the United States, in the case of Insurance Co. v. Unsell, 144 U. 
S. 450, 12 Sup. et 671, quoting from the case of Thompson v. Insur- 
ance Co-, 104 XJ. S. 252, says: 

"Courts do not favor forfeltures, but they canuot avold enforcing them when 
the party by wbose default they are incurred cannot show some good and 
stable ground In the conduct o£ the other party on which to base a reasonable 
excuse for the default" 
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It is perhaps proper to say in tMs connection that the question of 
consent to additional concurrent insurance is not a mère technical 
one, but is based upon sound principles in the law of insurance. 
It is to discourage overinsurance wliere it would be to the 
interest of the assured to incur a loss, and so put a premium on 
fraud. We thinli the charges asked and refused for the défendant 
should hâve been given, and judgment of the court is reversed, and 
the cause remanded. 



MATHIS V. RUNNELS COUNTT. 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1894.) 

No. 252. 

Evidence— Kecords—Parol Tbstimokt to Vaet. 

ïhe constitution and statutes of Texas, relating to flebts of municipal cor- 
porations, proliibit sueh corporations from contracting debts, unless pay- 
ment thereof is provided for by taxes to be assessed and collected annually. 
In an action on certain county bonds it appeared that the record of tlîe 
proceedings of the county commlssioners' court, required by law to be kept, 
thoUgh not required to be made up in strict chronological order, contalned 
a record of an order, in due form, providing for rho issue of the bonds and 
for taxes to pay the same, which order purported to hâve been passed at a 
meeting held before the issue of the bonds, but was entei'ed amoug the 
proceedings of another meeting, held after the bonds were issued. Bcld 
that, as against a bona fide holder of the bonds for value, paroi évidence 
could not be received to show tliat the order was not passed at the time it 
purported to be, but at the time wheu It was entered on the record, after 
tlie issue of the bonds. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

ïhis is a suit to recover upon 50 interest coupon bonds, for $60 each, exe- 
cuted by the défendant county, dated April 10, 1890. Thèse coupons are for 
interest for two years upon an issue of $20,000 bridge bonds issued by the 
défendant county under the provisions of an act of the législature of the 
State of Texas entitled "An act to authorize counties to buy, construct, or con- 
tract for the use of bridges, and to issue bonds and levy taxes to pay for the 
same, approved April 4, 1887. The county had a contract for the building of 
three bridges with the Mllwaukee Bridge & Iron Company, and from this com- 
pany, Harrls & Co. obtained the bonds and coupons for value, and plaintiff 
derived his title from Harris & Co. Default was made on the payment of the 
interest coupons due on the lOth day of April, 1891, and April 10, 1892, re- 
spectively, and this suit was commenced upon the 40 defaulted coupons, April 
6, 1893. A number of exceptions are taken by the plaintiff to the rulings of 
the court below, but, in the view taken of the case, the only one necessary to 
be considered is the exception to detendant's original amended answer, and to 
the rulings of the court on the trial admitting évidence over the objection of 
the plaintiff. In the trial in the court below, the plaintiff, with other évidence 
shown by the record, ofCered a certifled copy of an order bearing date Feb- 
uary 10, 1890: 

"The State of Texas: Be it remembered that on this, the lOth day of Feb- 
ruary, 1890, the county commlssioners' court of Runnels county, convened in 
regular session at a rejtular term of said court, ail the members of said, to wit, 
Hon. W. A. Proctor, Co. Judge, preslding, S. P. Brown, Com. Prect. No. 1, 
M. C. Bright, Com. Prect. No. 2, D. F. Higginbotham, Com. Prect. No. 3, E. 
W. Stokes, Com. Prect. No. 4, being présent, the following order was made 
and duly entered on the minutes of said court, to wit: It is ordered by the 
county commlssioners' court of said coimty that the bonds of said covmty ta 
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the amount of twenty thousand dollars, wlth Interest coupons thereto attached, 
be Issued for the purpose of building and constructing bridgea for public uses 
wlthin said county, by virtue of and uuder tlie provisions of an act of tbe 20tli 
législature of the state of Texas, entitled 'An act to authorize counties to buy, 
construct or contract for the use of bridges, and to issue bonds and levy taxes 
to pay for same, and to repeal ail laws in conflict herewith,' approved April 4, 
1887. Said bonds sball be in dénominations of ($1,000) one thousand dollars 
each, numbered from one to twenty consecutively and inclusive, to beeome due 
and payable on the lOth day of April of each year, twenty years af ter date, 
to bear interest at the rate of 6 per cent, per annum, payable annually on the 
lOth day of April of each year. Interest and principal shall be made payable 
at the office of the treasurer of the state of Texas. Said bonds shall be signed 
by the county judge wlth the seal of the commissioners' court afflxed, counter- 
signed by the county clerk, and registered by tlie county treasurer. It is fur- 
ther ordered that a tax of flfteen cents on the one hundred dollars' valuation 
of ail property situated in said county subject to taxation be annually levied 
and collected to pay the annual interest on said bonds, and to create a sinking 
fund of not less than four per cent. (4) or the full amount of said bonds for 
their rédemption. 

"The State of Texas, County of Runnels: I, W. L. Towner, clerk of the 
county court and ex officio clerk of the commissioners' coiu-t of Kunnels county, 
Texas, do hereby certify that the above, f oregoing, and attached instrument in 
writing contains a true and correct copy of the original, as the same appears 
of record in the minutes of the county commissioners' court of Runnels county 
in vol. 2, and at various terms. Given under my hand and seal of office, thls, 
the 31st day of August, 1891. W. L. TOWNER, 

Il ( Seal / Clerk County Court and Ex Offlcio Conimission- 

( Runnels County. j ers' Court of Runnels County, Texas. " 

Plaintiff called as a witness W. L. Towner, who testified that he was clerk 
of the commissioners' court during the year 1890, was still clerk, that no 
bridge bonds were issued during the year 1890, except the Milwaukee bridge 
bonds, admittedly the bonds in suit, and rested his case. Thereupon def end- 
aut's counsel called the same W. L. Towner as a witness, who testified that 
he had the original record book of the commissioners' court of Runnels county, 
which began in August, 1889, and was not yet closed, and the défendant 
county offered the minutes as made and entered in the original minutes of the 
commissioners' court, 

Horace S. Oakley, for plaintiff in errer. 
C. O. Harris, for défendant in error. 

Before PARDEE and McOORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge (after stating the facts as above). This 
case cornes hère on writ of error. No question is made but that if 
the order of February 10, 1890^ was passed by the commissioners' 
court of the défendant county on that date, then the bonds, or 
rather the interest coupons, sued on in this suit, are not obnoxious 
to the clauses of the constitution of the state which prohibit munici- 
pal corjwrations from creating debts unless payment of such debt 
is provided for by taxes to be assessed and collected annually. 
Oonst. art. 11, § 5, and section 7 of the same article. The proposition 
of the défendant county is to show by paroi proof that the order of 
February lOth was not passed by the court on that date, as it pur- 
ports to hâve been passed, but that it was passed at a call term of 
the court in July following, and after the bonds were issued. The 
commissioners' courts are required by làw to procure suitable books. 
Ih which shaljl be recorded the proceedings of each term of court, 
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"wMch sliall be read over and signed by the county judge or the 
member of the court presiding at the end of each term, and at- 
tested by the clerk." The law does not require that the proceed- 
ings of the court shall be recorded in strict chronologioal order. 

An inspection of the record shows that the order of February lOth 
was entered at spécial term in July, but the question remains, when 
was it passed ? XJpon this question, over the objection of the plain- 
tiff, the court admitted the testimony of the witnesses Towner, 
Willingham, Higginbotham, and Brown, to supplément the record, 
and contradict it as to the date when the order was passed. The 
plaintiff's proposition is that the records of the proceedings of a 
municipal corporation, when tliey are required by law to be kept 
by such corporation, import absolute verity, and in a collatéral pro- 
ceeding, after the rights of third parties hâve accrued, cannot be 
impeached by paroi. A number of authorities are cited to this 
proposition, among which is the case of Bissell v. Citv of Jeiïerson- 
ville, 24 How. 288; Dill. Mun. Corp. § 299. The testimony in the 
record is to the effect that the plaintiff is a holder for value of the 
bonds in question and the coupons in suit, without notice of any 
infirmity in the title to them; and, as against an innocent holder 
of the coupons, we think it was error to admit the paroi testimony 
which was admitted, and the judgment of the court must therefore 
be reversed; and it is so ordered. 



CINCINNATI, N. O. & T. P. EY. CO. v. FARRA et aL 

(Circuit Court of Appeals, Slxth Circuit. February 5, 1895.) 

No. 208. 

Railroad Companies — Accidents at Crossings — Contributory Négligence. 
The View of a railroad from a highway crossing it at grade was ob- 
structed for 400 feet from the crossing, by cuts through which both passed, 
and by undergrowth on the railroad right of way, which prevented one 
driving on the hlgbway from seeing to either side until his horse was on 
the traclj. A woman, acquainted with the crossing, and linowing that by 
the schedule of regular trains no train was due from the north, driving 
with two small children in a carriage having Its side curtains rolled up, 
approached the crossing at a wallî, listening for but hearing no signais or 
Sound of any train, and, having no view of the traclî until she was upon 
It, was struck by a spécial train from the north moving at extraordlnaiy 
speed. Eeld, under ail the clrcumstances of the case, that it was not error 
to submit to the jury the question as to whether the plaintifE was guilty of 
contributory négligence in not stopping to look and listen before driving 
■ upon the track. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

The défendant in error Mrs. Maggie Farra, while driving across the tracks 
of the défendant railroad, at a public road crossing, came into collision with 
a rapidly moving passenger train, passing on said railroad, and recelved very 
serions injuries. She instituted suit for damages in the circuit court of Jes- 
samine county, Ky., which was removed by the plaintiff in error to the United 
States circuit court for the district of Kentucky. Mrs. Farra's pétition al- 
leged that the collision was due to the négligence of the railroad company In 
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failing to give proper signais when its train approached the public road Cross- 
ing at which the injury was received, and in neglecting to keep its righit of 
way free from obstructions impeding tlie Tiew of travelers crossing the road. 
Thèse allégations of négligence were controverted, and contributory négli- 
gence upon the part of Mrs. Farra was pleaded as a défense to her right of 
recovery. There was a jury, and verdict for $5,000 in favor of Mrs. Farra, 
and from the judgment thereon a writ of error was sued out by the plaintifC 
in error. 

At the conclusion of the évidence ofiCered by the plaintiff below, the de- 
fendant moved for instructions to the jury to return a verdict for the défend- 
ant. This was overruled and exception taken. At the conclusion of ail the 
évidence this motion was renewed, and again overruled, and exception re- 
served. 

The évidence disclosed by the record tended to establish the following facts 
bearing upon the alleged contributory négligence of the défendant in error: 
Mrs. Farra, on the afternoon of Septèmber 4, 1892, was returning from a 
vlsit to a neighbor's. She was driving along a country road which intersects 
the railroad of the plaintiff In error at a grade crossing. She was in a two- 
seated vehicle, and was driving a liind, gentle horse. She had two small chil- 
dren with her,— one a baby asleep upon her lap, the other a little girl seated 
next to her. Ail were on the back seat. Both the turnplke and the railroad 
approached the crossing through considérable cuts. Some 400 feet before 
reaching the crossing the turnplke begins a descent, whIch continues to the 
crossing. The grade of this turnplke appears to be about 12 feet to the 100 
for the first 300 feet from the point where the descent began. The remainder 
of the road was upon a grade less than half so great The railroad ap- 
proaches the crossing from the north on a curve, through a deep eut, for per- 
haps 1,000 feet. The last point from which one traveling this turnplke could 
observe the railroad was 400 feet from the crossing, being the point at which 
the road began to descend the hill to the railroad. The railroad, from the 
beglnnlng of the descent, was obstructed from the view of Mrs. Farra untîl 
within a few feet of the track. This was due to the effect of the cuts through 
which both the railroad and turnplke approached the crossing. To add to 
this obscurity, the right of way had been sufCered to grow up in undergrowth 
and rank weeds, so that one driving could not see to the right or left until 
the horse pulling the barouche was over the first rail. The side curtalns of 
the carrlage were up, and there was no obstacle to prevent her seeing what- 
ever could be seen from her vehicle. From the time she started down the 
hill she was attentive to the situation. Being acQuainted with the turnplke, 
and aware of the dangerous character of the crossing, she was watchful and 
careful. She says in her évidence: "I was driving down the hill in a walk. 
My baby was asleep. The other little girl was on the other side of me. I 
was Ustenlng for the train. I knew it was a dangerous crossing. I had no 
View of the track untll I got on the track." She says she then looked first to 
the south, because at that hour no train was expected from the north. See- 
ing no train in that direction, she then looked the other way, and saw an en- 
glue approaching, and so near that there was no time to cross over or to with- 
draw. The engineer on this engine says that on approaching the crossing 
"he saw a horse; the horse's mouth was open as though he was being puUed 
back"; and that he strnck the horse before there was time to check up. Mrs. 
Farra says, though she approached the crossing in a walk and was listening, 
she heard no signais and did not hear the approach of the train. She was ac- 
quainted with the sehedule of trains, and says no train was due from the 
north at that hour. The train which occasioned the catastrophe was a spécial 
passenger train from Cincinnati carrying several cars of excurslonlsts en 
route to wltness the Sullivan-Corbett flght. There was évidence tending to 
show that no signais were given on approaching this dangerous crossing, and 
that the train was moving at from 40 to 50 miles per hour. 

The court refused the request made by the plaintiff in error for an instruc- 
tion in thèse words: "The jury is instructed that a railroad track Is of itself 
notice of danger and a wamlng to persons approaching a railroad crossing to 
look out for trains running on the railroad, and that it is the duty of a per- 
son approaching a railroad crossing to make a vigilant use of his sensés in 
looking for a train approaching the crossing on the railroad, and to use care 
v.66F,no.4— 32 
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commensurate wlth the character and apparent danger of the crosslng in 
order to ascertaln If a train Is approachlng a crosslng on a rallroad; and, If 
the vlew of the rallroad is obscured by Intervenlng objects, it is the duty of 
the traveler upon the highway, before golng upon the rallroad track, to stop 
and look and llsten for an approachlng train; and if such traveler, under such 
circumstances, falls to stop and look and listen, and without so doing goes 
upon the track and is injured by a train runnlng on said rallroad track, which 
injuries would not hâve been sustained except for the failure to stop and look 
and listen, then the jury must find for the défendant, even though the jury 
belleves from the évidence that there was a failure by the employés operating 
the train to give notice by signais of the approachlng train to the crossing." 

The court, after charglng the jury fuUy upon the alleged négligence of the 
railway Company, gave the follov^ing Instruction in respect to the contribu- 
tory négligence of the défendant in error: "That was a public highway. She 
had the right to travel upon it and to cross this crossing, but she was under 
obligation,— in duty bound,— to the relative right which the company had of 
Its right of way, to use care and prudence herself. She could not and can- 
not claim damage If she bas herself been careless or imprudent in ap- 
proachlng and attempting to cross that right of way, and by that I mean such 
prudence and caution as reasonably careful persons would take under similar 
circumstances. Now, this crossing was, although in the country, dangerous. 
— dangerpus because of the character of the public highway as well as tho 
eut on the rallroad, which highway is, as the évidence has it, rather a steep 
descent; somewhere between 7 and 8 feet descent, acoordlng to the évidence. 
to the 100 feet. The gentleman who testifled said the last 100 feet before 
you came to the crossing is, I think he said, about 8 feet gi'ade to the 100 
feet It was through a eut which was on a hillside, so that, accordiug 
to the évidence, there is some contrariety. You, gentlPinen, must consider 
that; it is not for the court. After they left the top there was no means of 
seeing an approachlng train from this until very near the crossing. That was 
not because of the nature of the railway so much as the nature of the high- 
way, but the two combined interfered with the vision, so that any one ap- 
proachlng It, after they had left the top of the hill,— according to the wit- 
nesses, some 100 or 150 yards from the top of the hill,— had no means of 
seeing an approachlng train from around the curve until they were near the 
crossing. Now, the plaintiffi owed that obligation not only to herself,— self- 
preservatlon would, of course, Incline her to look and listen, — it was an ob- 
ligation which she owed to the railroad company in the use of that crossing. 
The évidence isthat she came down the hill slowly, in a walk, sitting In a 
buggy or a rockaway; that she had her children with her, one being with 
Its head in . her lap and the other by her side.; The horse, according to the 
•évidence, was gentle. She was llstening and looking. She dld not stop; that 
is to say, the horse, golng In a walk, contlnued to go. She dld not stop, but 
passed on, and by reason of that the collision occurred. Now, the query is 
just hère, gentlemen, and it Is for you to say, did she exercise such care and 
such prudence under the circumstances as a careful and prudent person 
should hâve done? If you believe she was guilty of contributory négligence, 
and that is a want of care and prudence which an ordinarily careful and 
prudent person should bave taken under the circumstances, then, although 
the défendant may hâve failed to give the signal and may bave been négli- 
gent itself, she cannot recover if the accident would not hâve occurred 
except for her own négligence. This law Is universal in this class of cases, 
and the plaintifCs cannot recover for the négligence of another if they hâve 
been négligent when, except for that négligence, the in jury would not bave 
happened. So that, in consldering this case, if you think that her driving 
dowu' that hill, sitting on the baék seat in the rockaway, as she was, or if 
you think her failure to stop and look and llsten, was a want of care and 
prudence which an ordinarily careful and prudent person would hâve taken, 
and that that causes the accident, then you should find, in that event, for 
the défendant." 

To this the court added: "Just on this subject the- counsel for défendant 
hâve asked me to give instructions, and I give it in his language. I believe 
I hâve glven them in substance, but I will give them in the language of the 
counsel who asked them: 'The court instructs the jury that, while it is the 
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duty of those in charge of a railway train approaching a highway crossing 
to give notice of the approach of the train to the crossing by the sounding of 
tlie whistle or the ringing of the engine bell, yet the neglect of the engineer 
of the locomotive of a railroad train to sound Its whistle or ring its bell on 
approaching a highway crossing does not relieve a person traveling on a high- 
way, approaching a railroad crossing, of the necessity of taliing ordinary 
précautions for his safety. He is bound to use his sensés, to look and listen, 
before attemptlng to cross the railroad track, in order to avoid any possible 
accident from an approaching train. And if he omits to use them, and goes 
upon the track, he is guilty of culpable négligence, and If he receives an in- 
jury he so far contributed to it as to deprive hlm of the rlght to recover for 
such injuries so inflicted or sustained.' This, gentlemen, is upon the idea of 
contributory négligence." 

C. B. Simrall (Ira Julian, of counsel), for plaintiff in error. 
J. R. Morton, G. R* Prjor, and John Welch, for défendants in 
error. 

Before TAPT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The only question arising upon the errors assigned is as to the 
contributory négligence of the défendant in error. Were the cir- 
cumstances so clear, and the inference of law so plain, that the 
court should hâve instructed for the plaintiiï in error? That the 
défendant in error did not stop for the purpose of looking and 
listening was an admitted fact. If the omission of that précaution 
was négligence per se, then the instruction asked for at the con- 
clusion of the évidence should hâve been granted. To hâve given 
the instruction in the language of the request respecting the duty 
to stop if the vîew was obstructed would bave been équivalent to 
an instruction for the plaintifE in error, for there was no dispute 
as to the fact that Mrs. Parra's view of the track was obscured 
from a point 400 feet back on the road until her horse was upon 
the track, and in danger from a passing train. The request to 
charge as to the duty of stopping was rested upon the single fact 
that the view was obstructed. The leamed trial judge thought that 
there were circumstances in évidence entitled to considération in 
the détermination of that question which were eliminated by the 
form in which the request was made. The case of Railway Co. 
V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, in most respects was like the 
one at bar. The décèdent in that case was run over at a public 
Street crossing. The view of the tracks to be crossed was obscured 
by houses and standing cars for several hundred feet before reach- 
ing the crossing. The contention of the railroad corapany was that 
when the deceased reached a point within 15 or 20 feet he had 
a clear view of the track to be crossed, and that it was his duty 
to hâve stopped there for the purpose of looking and listening, and 
the court was requested to so charge. This was declined, the court 
saying that "it is too much on the weight of the évidence, and 
confines the jury to the particular circumstance narrated, without 
notice of others that they may think proper." "This reason is a 
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Bound one," saîd the suprême court when called upon to review 
tbe ruling 0(f that trial judge. 144 U. S. 433, 12 Sup. Ct. 679. 

The charge in that case was identical in substance with the one de- 
livered by Judge Barr, and submitted to the jury the question as to 
whether, under ail the circumstances, the conduct of the décèdent 
had been that of a reasonably prudent and cautious man. "There 
is," said the suprême court in the case last cited, "no âxed stand- 
ard in the law by which a court is enabled to arbitrarily say in 
every case what conduct shall be considered reasonable and pru- 
dent, and what shall constitute ordinary care under ail circum- 
stances. • * * It is only where facts are such that ail 
reasonable men must draw the same conclusion Irom them that 
the question of négligence is even considered as one of law from 
the court." 144 "U. S. 417, 12 Sup. Ct. 679. It is true that in the 
Ives Oase it did appear that the deceased had stopped some 80 
feet before reaching the track, "presumably to listen." But it was 
also shown that from that place he had no view of the railroad, 
and could not get a view until he was within 15 or 20 feet of the 
track. He did not, therefore, avail himself of au opportunity to 
stop and look and listen at the only place near the crossing, famil- 
iar to him, which was available for observation. But where was 
Mrs. Farra to stop? An observation made from the top of the hill, 
400 feet before she reached the crossing, would hâve been of no 
practical value. The train approaching, according to the conten- 
tion of défendant in error, wes traveling at the rate of 50 miles 
per hour. When she passed the brow of the hill it must hâve been 
a mile or more away, and the view from that point to the north 
is not shown to hâve extended beyond the whistling post, some 
1,200 or 1,300 feet north of the crossing. It is not shown that 
she knew the obstructed condition of the right of way by under- 
growth and weeds. Non constat but that for the négligent condi- 
tion of that right of way she might hâve had a view of the ap- 
proaching train without being obliged to drive her horse onto the 
track before getting a view of the track; and that, in reliance upon 
the absence of such obstruction, she continued to drive until she 
found she had reached the track before getting a view. To stop 
before actually reaching the track, with a view of looking, would 
hâve been idle, as the facts turned out, unless she got out and 
walked nearer the track. But she was a woman, and incumbered 
with a sleeping babe and another small child. Such a course, to 
say the least, would hâve been very inconvénient and quite ex- 
traordinary. Of course, there may be circumstances when ordinary 
prudence would demand even so unusual a précaution. But in this 
case were there circumstances which made that course imper ative? 
She knew the running schedule of the regular trains, and says that 
no train was due at that hour from the north. The train with 
which she did coUide turns out to hâve been a spécial train, moving 
at extraordinary speed. There was therefore no spécial reason to 
apprehend a train from the north at that hour. But it is said that 
the noise of her own vehicle impeded her hearing, and that by 
stopping her sensé of hearing would hâve been more acute. She 
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was traveling at a walk. The curtains of her barouche were rolled 
up. She was conscious of the dangerous character of the crossing 
she was approaching, and listening for a train. Under ail the cir- 
cumstances, was she guilty of négligence per se in not stopping 
before she reached the track to lîsten? Was the omission of that 
précaution so culpable, under ail the surroundings, "that ail rea- 
sonable men must draw the same conclusion"? or was the question 
one which admitted of such diiïerent judgments as to her conduct 
as to make it a proper question to go to a jury? Under ail thèse 
circumstances, was it the duty of the court to say that the single 
fact that her "view of the railroad was obstructed made it her duty 
to stop, or might the court say, as in effect it did, "look to ail 
the circumstances surrounding this plaintiff at the time, and say 
whether her failure to stop was such an omission of that care and 
prudence which an ordinarily careful and prudent person should 
hâve exercised under like circumstances"? 

The fundamental rule concerning the care to be exercised at a 
public railroad crossing by a traveler is that he must exercise that 
degree of caution usually exercised by prudent persons, conscious 
of the danger to which they are exposed at such crossings. If a 
crossing is peculiarly dangerous, a corresponding increase of cau- 
tion is required. The gênerai rule would, of course, demand that 
a vigilant use should be made of the eye in looking and of the ear 
in hearing. The failure to exercise thèse faculties by one approach- 
ing a crossing would be such a departure from the observance of 
that degree of caution exercised by prudent persons at such cross- 
ings as to raise, under ordinary circumstances, an inference of 
négligence, about which reasonable men would not disagree. El- 
liott V. Eailway Co., 150 U. S. 245, 14 Sup. Ct. 85; Railroad Co. v. 
Houston, 95 U. S. 697; Schofleld v. Railway Co., 114 U. S. 615, 5 
Sup. Ct. 1125; Hom's Adm'x v. Railroad Co., 6 U. S. App. 381, 4 C. C. 
A. .346, and 54 Fed. 301; Blount v. Railroad, 9 G C. A. 526, 61 Ped. 
375. 

We are not prepared to say that ordinarily it would not be the 
duty of one approaching a crossing to stop and look and listen, 
if the view of the crossing was obstructed and the sensé of hear- 
ing was materially affected by the noise of the vehicle in which 
the person was traveling. The Pennsylvania rule, which seems to 
make it the duty to stop under ail circumstances, regardless of 
obstructions to the view or obstacles to the hearing, has not met 
with gênerai acceptance, and seems much calculated to condone 
carelessness and recklessness by railroad companies at public cross- 
ings, where the rights and duties of the public and of the company 
are reciprocah Neither are we prepared to say that the duty of 
stopping is imperative in ail cases where the track is obscured. 
There may be circumstances, as in the Ives Case and in the case 
at bar, where the duty is debatable and proper for the considéra- 
tion of the jury. Mrs. Farra's case presented quite as many cir- 
cumstances calculated to modify the duty of stopping as were pre- 
sented in the Ives Case, and we think should be controlled by that 
case, Nothing decided by this court in the case of Hom's Adm'x 
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T. Bailroad Co., cîted above, conflkts in any way with tte Ives Case^ 
or the application of the Ives Case to the one now decided. It is true 
that the district judge wlio tried ttiat case in the circuit court 
had charged that it was the duty of the deceased to hâve stopped 
and looked and listened. But the , plaintiff had a verdict, and the 
writ of error was sued out by the railroad company. It could not 
and did not assign error upon that charge, and the propriety of the 
charge was not involved in the opinion of this court. The judg- 
ment must be afQrmed. 



McGHBB et al. v. WHITB. 

(Circuit Court of Appeals, Sixth Circuit March 4, 1895.) 

No. 230. 

CoNTRrBUTOBT NEGLIGENCE — CrOSSING RAILBOAD TkACK. 

One K. was drlvlng towards a railroad crossing, at whlch, owlng to the 
formation of the ground, an approaching train could be seen only for a 
short distance. When K. was about 40 yards from the crossing, a train 
passed. Immediately after, K. drove forward to cross the tracii, and, aa 
the forward wheels of his wagon reached it, was strucli by a second train 
following the first at a speed of about 20 miles an hour. It appeared that 
K. did not look before crossing the traclî to see if a second train was com- 
Ing. HeU that, in view of the unusunl ciroumstance of a second train's 
following the flrst at so short a distance and so high a speed, the question 
of K.'s contributory négligence In failing to look, before crossing, was for 
the jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This was an action by William White, administrator of Green 
Kennedy, deceased, against Charles M. McGhee and Heni-y Fink, re- 
ceivers of the East Tennessee, Virginia & Georgia Kailway Com- 
pany, to recover damages for négligence causing the death of said 
Kennedy. In the circuit court plaintiff recovered judgment De- 
fendants bring error. AtHrmed. 

Plaintiffs in error were receivers of the Bast Tennessee, Virginia & Georgia 
Railway Company, and as such operated the Louisville Southern Railroad 
under a lease from the Louisville Southern Railroad Company to the East 
Tennessee, Virginia & Georgia Railway Company. While the road was being 
operated by the receivers, Green Kennedy, the Intestate of the défendant in 
error, was killed by one of their trains in Lawrenceburg, Ky. The accident 
occurred at the point where the railway Is crossed by the main road from 
Lawrenceburg to Frankfort, which runs from north to south. The railway 
track crosses thé road diagonally from southeast to northwest wlthin th» 
corporate limits of Lawrencelnirg, but outslde of the more densely settled por- 
tion of the town. For a quarter of a mile south of this crossing there are no 
houses on either slde of the turnpibe except that of Mrs. Caidwell, whicb 
stands about 40 yards south of the crossing, and 20 feet east of the pike, and 
bas the railroad at Its rear as well as on its north side. Three hundred yards 
before reaching the crossing the railroad makes a eurve in a eut Whether a 
train runnlng In this eut is hidden from a traveler on the plke was in dis- 
pute. The pike before It reaches the crossing is below the level of the rail- 
way, and reaches the railway on a grade, From a point upon the turnpike 
20 feet south of the crossing, the railway track can be seen about 40 yards 
eastwardly from the crossing. The track west of the crossing is stralght and 
level and in open ground for half to three-quarters of a mile. On the 26th of 
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August, 1892, Green Kennedy, seated in a wagon, was driviug a horse and 
mule DOrthwardly on the turnpike road just described towards the railroad 
Crossing. Holly Meux, a colored boy, was sltting on the seat with Kennedy. 
As they approached the raiiway, a work train crossed. Kennedy stopped the 
wagon in front of Mrs. Caldwell's house, 40 yards from the track, and, as 
the work train passed, went on slowly towards the crossing. The mule and 
the horse were upon the track when a second train, a freight train foUowing 
the work train, struck the mule, killed Kennedy instautly, and injured the 
boy Meux. Sait was brought In the circuit court of Andersen couuty, Ivy., 
to recover damages, and it was removed by détendants to the court below, 
where a verdict was rendered in favor of the plaintifif for $4,500. Tlpon mo- 
tion for new trial the court made an order granting the same, unless a re- 
mlttltur was entered of $2,000. Thls was done, and Judgment was rendered 
for the $2,500. Holly Meus, who was on the wagon wlth Kennedy, testifled: 
"Just before we reached Mrs. Caldwell's house the work train passed over 
the crossing, and we slackened up, and stopped in front of Mrs. Caldwell's 
house. As soon as the train passed by, we drove up slowly to the crossing. 
I was looking at the train which had just passed, and it was going around 
the hlll, as we approached the railroad crossing, and just before ihe mule on 
the right hand side was stepping on the track, I turned my head, and saw 
the train coming from the oûier side of the track, and hallooed to Green Ken- 
nedy to look out, and I was just about to jump out when the train struck the 
mule and wagon, and knocked me out on the ground near the fence." Henry 
Anderson testifled for the plaintifï: "Whlle I was looking in that direction 
I saw Green Kennedy and his team approaching the crossing from tbe south 
side, and it seemed to me that it was not more than a minute or two after 
the train passed, and before it got out of sight, until the second train appeared 
on the crossing and struck the team. I heard no whlstle nor ringing of the 
bell on thls last train. 1 am positive the whistle was not blown, and I dld 
not see it at ail until just about the tlme it struck the team. I immediately 
got up and walked down to the crossing, and when I got there I found that 
Green Kennedy was killed." Lula Kingston, who was approaching the cross- 
ing from the other side, from the north, and did not quite reach It before the 
second train passed, said: "I dld not see at that time Green Kennedy nor his 
wagon and team near the railroad crossing, but after the train had passed 
I came back and saw where the wagon had been struck and a man was 
killed." Another witness, Mattie Sewell, testifled that she was looking out 
of her window, through which she could see to the middle of the pike where 
the rallway crossed It; that she followed the flrst train wlth her eye until a 
shadow came across In front of her, and she turned her head, and saw another 
train, which struck the wagon Green Kennedy was in. Claude Anderson, 
who was sltting on the fence just south of the crossing, sald that he turned 
his head to look at the work train, and did not see the other train as It ap- 
proached thé crossing until just before It struck the wagon. "After Green 
Kennedy started in the direction of the railroad after the work train had 
passed, I did not notice hlm until just before the second train struck him. 
I do not know which way he was looking as he approached the crossing, as I 
was looking in the other direction, at the work tràln." For the défendant, 
Bertha Caldwell testifled: "I heard the noise of the train and the bell ringing, 
and saw the train as it came around the curve. I looked to the pike, and 
saw a colored man drlving a wagon with a horse and mule In it about twenty 
feet from the railroad track. I sald to my mother, 'That man is driving his 
team onto the track; why don't he stop?' I saw hlm look around at the train 
as It was approaching the crossing, and I thought he would stop, but he 
whipped up his horses, and I screamed, and said to my mother, 'Why don't 
he stop?' Just then the mule went onto the track, and the engine struck the 
mule and fore wheel of the wagon on the right hand side, and I Immediately 
ran out to see if the man was killed. If the colored man had tried to stop 
his team when I saw him look up at the approaching train, he could easlly hâve 
avoided the accident, but he acted to me llke he was trying to cross the track 
before the train reached hlm." Thls Is substantlally ail the évidence as to the 
circumstances under which Green Kennedy approached the track. Thé évi- 
dence of most of the witnésses foi; the plalntiff tended to show that the train 
was running at the rate of about 20 miles an hour. 
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Edward Colston, George Hoadlj, Jr., and C. A. Hardin, for plaîn- 
tiffs in errer. 
Jolm W. Eodman and James A. Violett, for défendant in error. 

Before TAFI and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). It is contended on 
bekalf of the plaintiSs in error that the uncontradicted évidence 
shows that Kennedy attempted, after seeing the freight train com- 
ing, to cross in advance of it. If this were true, it would hâve been 
the duty of the court below to charge the jury to return a verdict 
for the receivers. It is true that Bertha Caldwell is the only wit- 
ness who testiûes that she had in her sight Green Kennedy as he 
approached the crossing ail the time until he was strucls;, and that 
she says that he saw the train, and attempted to get over before 
it, and whipped up his horses to do so. This is at variance with 
the statement of Holly Meux, who was in the wagon with Green 
Kennedy, and who says that tliey went slowly to the track. It is at 
variance also with the probabilities, for the évidence quite clearly 
establishes that Green Kennedy could not see the engine coming 
east untU he was within 20 feet of the traclc, and until the engine 
was within 120 feet of the crossing. Miss Caldwell's story is that 
Kennedy, when 20 feet from the track with a locomotive rushing on 
him at the rate of 20 miles an hour and only 120 feet away, tried to 
cross in front of the engine with a mule team. The proof is that 
Kennedy's mule was stepping upon the track when the engine 
struck him. It is very improbable that, if Kennedy had seen the 
train coming, he would hâve attempted to cross when so far from 
the track that he could not reach it with his wagon wheels be- 
fore the coming of the train. The presumption of fact, and of law, 
too, would be against the existence of such wanton and reckless 
négligence, and the plaintiff was entitled to hâve the jury weigh the 
credibility of Miss Caldwell's évidence in the light of the circum- 
stances. If the jury found that Kennedy did not wantonly risk 
the danger, as Miss Caldwell testifies, then the only other ex- 
planation of the accident is that Kennedy did not look to see the 
train as it came. This is supported by 5leux's statement that he 
hallooed to Kennedy to look out when he saw the train. The 
question which we hâve to décide is whether, if he did not look, he 
was necessarily guilty of contributory négligence. We think that 
the circumstances were such as to make this question one for the 
jury. The case is govemed by the décision of this court in Rail- 
way Co. v. Farra (handed down Feb. 5, 1895) 66 Fed. 496, and by the 
décision of the suprême court in Eailway Co. v. Ives, 144 U. S. 408, 
12 Sup. et. 679. 

The work train had passed over the crossing not more than one 
and a half minutes before Kennedy was struck, and he had good 
reason to believe, therefore, that another train was not foUowing 
within so short a time and distance. The shortness of the time 
between the two trains is quite satisfactorily shown by a calculation 
based on the time it took Kennedy to reach the track from Mrs. 
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Caldwell's house, wMch he left as soon as the worK train had 
pasaed. If Kennedy's team went at 3 miles an hour, and tlie train 
at 21 miles an liour, and they reaclied the crossing at tlie same 
time, Kennedy went in that distance but 40 yards, while the freight 
train must hâve gone seven times as fast, or 280 yards. This would 
indicate a distance of not more than a sixth or a seventh of a mile be- 
tween the two trains, running at 20 miles an hour. This is very 
much less than the usual distance between trains running in the 
same direction, and is most dangerous. Kennedy might, therefore, 
reasonably présume that, in the 40 yards he had to go to reach the 
track, another train would not pass the crossing. At least, this 
circumstance prevents us from holding as a matter of law that his 
f allure to look was contributory négligence. It required the sub- 
mission of the issue to the jury. In French v. Railroad Co., 116 
Mass. 537, the plaintifl's évidence tended to show that she was 
driving with care, and in approaching a railroad crossing saw a 
train pass, and saw no flagman, and received no warning that an- 
other car was coming. At a point 46 feet from the crossing she 
could hâve seen 46 feet in the direction from which the car came. 
At 30 feet from the crossing she could hâve seen the track for 
more than half a mile, but she did not look in that direction, and 
gave as a reason that she did not suppose that one train would 
follow another so closely. She was struck by some cars which were 
detached from the train that had passed, and which, without warn- 
ing, followed the train over the crossing. The suprême judicial court, 
of Massachusetts held that whether she was careless in failing to 
look up the track at the points near the crossing where it was pos- 
sible was a question for the jury to détermine under the peculiar cir- 
cumstances of the case. We reach the same conclusion in this case. 
This is a stronger case than that of Eailway Co. v. Ives, and a 
stronger case than that of Railway Co. v. Farra, already decided 
in this court. The case of Elliott v. Eailway Co., 150 U. S. 245, 14 
Sup. et 85, is not in conflict. There the foreman of a section gang, 
with 10 years' expérience on a railway, in expectation of a coming 
freight train had placed his hand car on a siding. The train came 
from the west, and made a double flying switch at the station. After 
the flrst section had passed, the foreman, who was standing 4 or 5 
feet from the track talking with one of his men, walked hastily 
on to the track without looking, and was struck by the rear sec- 
tion of the train, which was moving very slowly along the track. 
When he started to cross the track the approaching section was not 
25 or 30 feet from him. It was held that he was guilty of con- 
tributory négligence as a matter of law, and the verdict directed 
for the défendant was sustained by the suprême court. The fact 
that the man was a section boss, well acquainted with the customs 
of the railroad company, and therefore charged with the knowl- 
edge that such a flying switch was possible or probable, made it his 
duty hecessarily to look both ways upon the track before stepping 
across it. The case is a very différent one from the one at bar, in 
that what caused the death there was something which the person 



506 FEDERAL EEPORTER, Vol. 66. 

Idlled had reason to expect, whereas hère the proximity of the two 
trains on the same track foUowing each othér was not only unusual, 
but was attended with much danger to the persons on both trains. 
Error is assigned to the action of the court in excluding an exclama- 
tion of the witness Bertha Caldwell, when she saw Kennedy driv- 
ing upon the track. She testified that she said to her mother, 
"ïhat man is driving his team onto the track; why don't he stop?" 
It does not seem to us that this évidence was very material, in any 
aspect of the case. It only showed that she was looking at Ken- 
nedy, but did not show where he was looking. The exclamation was 
quite consistent with his not seeing the train, and we do not think 
that its exclusion, even if erroneous, was material error. The judg- 
ment of the court below is afBrmed. 



CHICAGO, M. & ST. P. R. CO. v. WALLACE. 

(Clrciilt Court of Appeals, Seventh Circuit. February 23, 1895.) 

No. 180. 

Cakeibbs— Commun and Private. 

The C. R. Co. made a spécial contract In writlng with one W., ttie pro- 
prletor of a circus, to haul a spécial train, consisting of cars owned by W-, 
containing the circus property, equipment, and performers, betweeu cer- 
tain points, on stated days, at priées specifled, whlch were less than the 
regular rates of the Company for transportation of passengers and frelght. 
It was provided in the contract that, in considération of the reduced rate 
and of the increased risks to the property of the railroad company in run- 
nlng such spécial train, said company should not he liable for any damage 
to the persons or property of the circus company from whatever cause. It 
was not the regular business or the custom of the railroad company to 
haul such spécial trains of private cars, or to transport persons, animais, 
and frelght on the same trains. EeU, that the railroad company In carrying 
W.'s property on such spécial train acted as a private, and not as a com- 
mon, carrier; that, as such, it had the right to make the contract, stipulat- 
ing against liability for damage; and that such contract was binding upon. 
the parties. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The facts in this case are fuUy and properly stated in the brief 
of counsel for plaintiff in error, as follows: 

"This Is a wr'it of error prosecuted by the Chicago, Milwaukee & St. Paul 
Railway Company, défendant below, to reverse a judgment of $8,000 recov- 
ered against It In the lower court by Benjamin F. Wallace, the plaintiff be- 
low, for loss and injury to certain property comprising part of the belongings 
and equipment of a circus owned by Wallace, and for the loss of perfor- 
mances of the circus caused by two separate accidents happening upon the 
railroad company's road while it was transporting the circus In a spécial 
train composed of cars belonging to Wallace. Plaintiff's déclaration is In 
trespass on the case for négligent violation by défendant of its duty as a 
common carrier. It contains two counts: The flrst count avers that on 
the 7th day of July, 1892, the défendant was possessed of and operating *, 
certain railroad and railroad ti'acks in the states of Wisconsin and lowa, 
and was operating and controUing certain locomotive power and engines up- 
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on and along its said raiiroad and tracks; that the plaintifE was the owner 
of a certain circus known and described as the 'Cook & Whitby Circus,' 
conslsting, besides employés, of a large number of horses, wagons, tents, 
harjiesses, and a large quanti ty of otber property, effects, and parapher- 
nalia, and was also the owner of twenty-four cars; that on the said 7th day 
of July, 1892, at the city of Prairie du Chien, in Wiseonsin, the défendant 
then and there received, as common carrier, the aforesaid twenty-four cars of 
the plaintifC, containing the aforesaid property and eflEects of the plaJn- 
tiff, constituting said Cook & Whitby's Circus, and the people connected 
therewith, to be safely transported to the town of Maquoketa, state of lowa, 
and to be safely delivered there to the plaintiff on the 8th day of July, 
before 9 o'clock of the forenoon of that day. The plaintifC avers that it was 
the duty of the défendant to provide safe, strong, and efficient locomotive 
power for the transportation of said cars, with the property and efCects of the 
Cook & Whitby Circus, and it was also the duty of the défendant to construct 
and maintaln its tracks and roadbed, at and near the station known as 'Sny 
Magill,' in the state of lowa, in a safe and suitable condition; that the de- 
fendant negligently failed to provide strong and efficient locomotive power, 
and negligently failed to construct and maintain its tracks and roadbed in a 
safe and suitable condition at said point near Sny Magill, and that in con- 
séquence four of said cars were damaged, twenty-four horses were killed, other 
horses injured, and a large amount of harness was damaged; also that by 
reason of the accident plaintifC was prevented from giving performances of 
the circus, which he had advertised, in the vicinity of the town of Maquoketa 
and the city of Davenport, in the state of lowa, and thereby lost the profits 
he would hâve made had he been able to give said performances. The second 
count of the déclaration avers that on the 6th day of July, 1892, the défendant 
was possessed of and opérating and controUing a certain raiiroad and raiiroad 
tracks in the state of Wiseonsin, and opérating and controUing certain steam 
locomotive power and engines upon and along the said raiiroad and raiiroad 
tracks; that upon said day the défendant, at the city of Richland Center, in 
the state of Wiseonsin, received as a common carrier the aforesaid twenty- 
four cars of the plaintlff, containing ail the aforesaid property and effects of 
plaintifC, constituting said Cook & Whitby's Circus, to be transported, by 
means of fit and adéquate locomotive engine power to be fumished by the de- 
fendant, over the raiiroad and tracks aforesaid, from said city of Richland 
Center, in the state of Wiseonsin, to the said city of Prairie du Chien, in the 
state of Wiseonsin, and to deliver the same at Prairie du Chien on the 7th day 
of July, 1892, at or before the hour of 9 o'clock in the forenoon of that day; 
that it was the duty of the défendant to hâve provided safe and proper ap- 
pliances at a certain switch located at and near a point south of said Rich- 
land Center, and to keep proper and sufficient lights and signais placed at and 
near said switch to indicate whether said switch was open or closed; that the 
défendant negligently failed and omitted to perform its duty in this regard, 
and that by reason thereof the locomotive hauling plaintifC's cars was derailed; 
that the défendant failed to proceed with due and proper diligence to get its 
locomotive engine bacli onto the main track, and that in conséquence plain- 
tifC's cars were delayed so long that they did not reach the city of Prairie du 
Chien in time to give performances, which had' been advertised there. The 
défendant pleaded the gênerai issue to the entire déclaration, and afterwards 
« spécial plea to the jurisdiction of the court, which was subsequently stricken 
from the files by order of the court. 

"On the trial it appeared that the plaintifC's cars and property were hauled 
by the défendant under a spécial contract made and executed June 1, 1892, by 
the raiiroad company and by the plaintifC, Wallace, through their duly-au- 
thorized agents. This spécial contract reads as follows: 

" 'This agreement, made and entered into this Ist day of June, A. D. 1892, 
by and between the Chicago, Milwaukee & St. Paul Railway Company, party 
of the first part, and Cook & Whitby Circus, party of the second part, wit- 
nesseth: The party of the first part agrées to i-un a spécial train, consisting 
of ten flat cars, six stock cars, six passenger cars, two advertising cars, in 
ail twenty-fcur cars, to be fumished by the party of the second part, to run 
between as below, and as below: 
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Leayins: 

Shakopee to Hastings, June 29th, $180 

Hastings to Redwing, Jun. 30th 180 

Redwing to Faribault, Jul. Ist, 180 

Farlbault to Decorah, Jul. 2d 225 

Decorali to Boscobel, Jul. 4th 200 

Boscobel to Rlchland Center, Jul. 5th 180 

Riehland Center to Prairie du Chien, Jul. 6th 200 

Prairie du Chien to MaquoUeta, Jul. 7th 200 

Maquoketa to Davenport, Jul. 8th, 180 

" 'Deliver to Chicago, Rock Island & Pacific Railway at Davenport, where 
they leave our line, and carry on said spécial train, as before described, the 
clrcus property of sald party of the second part, together with the people 
properly connected therewith, so far as the same shall be loaded on said train. 
The said train to be run so as to arrive at its several destinations at or about 
6 o'clock in the morning, provided the same shall be loaded and ready to 
start in time to reach its several destinations at said hour. In considération 
thereof the said party of the second part hereby agrées to pay to the said 
party of the first part the sums as specified above per day in advance (wbich 
said sum Is a réduction from the usual and regular rates charged by said 
party of the first part for transportation services of the kind and nature above 
specified), the sum to be paid to the agent of the said party of the first part 
at the station from which the next succeeding run is to be made, it being mu- 
tually understood that no charge will be made for the use of train or train- 
men on Mondays, when the runs for those days are made on the Sunday im- 
mediately preceding; and said party of the second part also agrées to load 
and unload said cars. In considération of the agreement of said party of the 
first part to run said spécial train as above specified, and at and for the re- 
duced rates above named, and also in considération that, by the running of 
said spécial train as above specified, the said party of the first part increases 
the rlsks and dangers of operating its railway, and subjects its own property 
to a greater llability of being damaged, and in further considération of the 
promises, sald party of the second part does hereby covenant and agrée to re- 
lease and discharge said party of the first part of and from any and ail 
liabilities for claims and damages of every name and nature, by reason or 
on account of any accident or injury, from whatever cause, that may occur 
to, or may be sufCered or sustained by, any one, or ail, of the persons com- 
posing or attached to sald eircus company, or to the cars or other property 
of said party of the second part, while in or on said train or upon any of the 
premises belonging to or used by said party of the first part, or by reason 
or on account of any delays that may occur in the running of said spécial 
train, or by failure to reach the several points of destination at the specified 
time. And, in and for the considération last above mentioned, said party of 
the second part does hereby further covenant and agrée that he will protect, 
and forever hold free and harmless, the said party of the first part, from any 
and ail damages or claims for damages that he or they may sustain or incur 
by reason of any accident or injury that may happen to or be received by 
any one or more of the several persons composing or attached to said eircus 
company, or permitted by said party of the second part to ride upon said 
train, or upon any of the premises belonging to or used by said party of the 
first part J. H. Hiland, for the Chicago, Milwaukee & St Paul Ry. Co. J. M. 
Hamilton, for Gook & Whltby.' 

"The plaintifC ofCered évidence tending to show that at a point near Sny 
Magill, on the defendant's road, and while plaintilï's spécial train was being 
transported from Prairie du Chien towards Maquoketa, certain of plaintifC's 
cars were derailed and thrown down an embankment; that as a resuit twenty- 
four horses belonging to plaintifC were liilled outright, and four others died 
afterwards from Injuries received, and about forty other horses were per- 
manently injured; also that serions Injury was done to a large number of sets 
of hamesses belonging to the plaintiff, as well as to the cars derailed, and 
that the plaintifC was prevented from giving, and lost probable profits of, per- 
formances of his eircus at Maquoketa and Davenport, which he had adver- 
tised at considérable expansé. Plalntiff's évidence tended to show that the 
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derallment was caused by détective roadbed at the point of accident, and by 
reason of the faet tbat the locomotive used to haul plaintlff's train o£ cars waa 
Ught and of insufflcient power. Plaintiff's évidence also showed that, on the 
evening of the 7th of July, plaintiff's spécial train, after starting from Rich- 
land Center towards Prairie du Chien, was stopped by reason of the engine 
running off the track at a mlsplaced switch a short distance ont of Richland 
Center; that this accident caused a delay of several hours, and thereby pre- 
vented the plaintiff from giving, and lost probable profits of, performances 
at Prairie du Chien, whlch he had advertised at considérable expense. His 
évidence tended to show that the accident was caused by négligence of the de- 
fendant, and that the delay was greatly aggravated by the fallure of the 
défendant to take proper steps for replaclng the locomotive upon the track. 
At the close of the plaintiff's case, défendant moved the court to instruct the 
jury to return a verdict for the défendant, which motion was overruled by the 
court, and an exception to the ruling duly taken. 

"The testimony of the défendant tended to show that the accident at Sny 
Magill was not caused by the defective condition of the roadbed, or by reason 
of insufflcient power in the locomotive used in the hauling of plaintiff's cars, 
but was caused by the breaking of an axle under one of plaintiff's cars; and 
that the accident to the switch at Eichland Center, and the delay there, was 
not caused by any neglect or misconduct of the défendant or its servants. At 
the close of the évidence, the défendant requested the court to give certain 
wrltten charges to the jury, instructing them that the défendant was not a 
common carrier, or subject to the liabilities of a common carrier, in accept- 
ing and transporting plaintiff's train of cars, and the property therein con- 
tained; that the défendant was therefore not restrained or controUed by rules 
applicable to contracta made by common carriers in the transaction of their 
ordinary business; and that the agreement releasing and discharging the de- 
fendant from any and ail liability for claims and damages, of whatsoever 
nature, must control the rights of the parties, and should be enforced in favor 
of the défendant. The court refused ail thèse requests, to which rulings ex- 
ceptions were duly taken. The court, in substance, instructed the jury that 
the clause of the spécial contract exonerating défendant from ail responsibil- 
ity for loss or damage to plaintiff's property from any cause whatever was 
contrary to public policy, and void, in so far as it covered loss or damage oc- 
casioned by the gross négligence of the défendant or its servants, but was 
valid in ail other respects; that if the jury found from the évidence that the 
défendant was guilty of gross négligence in not furnishing sufflcient motive 
power and in not keeping its roadbed in proper condition, and that the dam- 
age to plaintiff was caused thereby, they should find for the plaintiff, not- 
withstanding the clause in the spécial contract exonerating défendant from 
liability. The jury thereupon brought in a gênerai verdict for the plaintiff 
for $8,000, and the court, after overruling defendant's motion for a new trial, 
entered judgment on the verdict, and from that judgment the plaintiff in error, 
the défendant below, prosecutes this writ of error." 

Edwin Walker and J. Ealph Dickinson, for plaintiff in error. 
"William H. Barnum, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge (after stating the facts). Proper assign- 
ments of error having been made by plaintiff in error, the main 
question in this court, as it was below, is whether the railroad 
Company, in carrying the plaintiff's circus people, animais, and 
outfit, under the spécial contract in évidence, assumed the relation 
of a common carrier for hire. If it did, then the verdict must 
stand. If it did not, then the contract itself was a good défense to 
the action; and the whole case seems to dépend upon this question. 
The court is of opinion that the railroad company had a right to 



610 FEDERAL BEPOETEE, Vol. 66. 

make the contra et with the defepdant in error; that the contra et 
was not against public policy, but waa valid and binding upon tbe 
parties who made it, according to its terms and conditions. The 
railroad company is charged in the déclaration aa a common carrier 
of the persons and property named in the contract, but the contract 
itself is wholly ignored, and the déclaration framed as though no 
contract had ever been made. If the plaintiff had the right thus 
to disregard the contract, and sue the railroad company as a com- 
mon carrier, the recovery must stand, because in that case the com- 
pany would be liable for any defect in its roadbed which common, 
or even extraordinary, prudence and foresight could remedy. It 
would also be liable for the négligence of its own employés, and 
for any insufBciency in the engine or engines employed to move 
the plaintifE's cars, which ordinary prudence and foresight may hâve 
remedied. But if the company, in carrying the plaintifE's property 
under the contract and in the circumstances in which the under- 
taliing wàs entered into, was not acting as a common carrier of 
the plaintiff' s goods, but in the capacity of an ordinary private 
carrier for hire, then the company had the right to make the con- 
tract, and both parties will be bound by its terms. 

That the company, in carrying the goods under the contract, was 
a private, and not a common or public, carrier, is the conclusion 
which the court has reached. There was no évidence offered that 
the railroad company had ever carried similar goods for Wallace 
before in his own private cars, or that it had ever carried or held 
itself out to carry goods in that maiiner for others, and there is no 
presumption that railroad companies would do so. We know from 
common observation that they do not hold themseh'es out as com- 
mon carriers of wild and domestic animais to be transported in 
the private cars of the owners, and loaded in a manner agreeable 
to the owners; persons, animais, herses, and other property being 
carried upon the same train, which is operated at irregular times 
and seasons, at the convenience of the owners of such cars. They 
ordinarily operate their freight trains and passenger trains sepa- 
rately, and upon time schedules, prepared in advance by experts 
for the company, and with a Yiew to reduce the danger of acci- 
dent to a minimum. Hère was a spécial contract in writing, wholly 
différent from the ordinary bill of lading, providing for the hauling 
of a spécial train of cars, belonging wholly to the défendant in error, 
to be loaded as he pleased with persons, wild animais, domestic 
animais, and other property, and to be run on spécial timé, the 
hours of departure to dépend upon the time when the plaintiff 
should hâve his cars loaded and ready to start. Wallace was to 
be wholly responsible for the loading and the unloading as well as 
for the care of the property while in transit, the only duty of the 
railroad company being to haul the cars. Another signiûcant pro- 
vision of the contract is that the property was to be carried at 
greatly reduced rates, in considération of which the plaintiff was 
to assume ail the risk of accidents, releasing the company there- 
from. If this provision of the contract, as no doubt it was, was 
binding upon the railroad company, why not upon the plaintiff? 
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The obligation was mûtual. Why could not the railroad company 
say: "You wish your property carried in your own private cars, 
which is contrary to ouf usual rules and régulations, and at greatly 
reduced rates. You wish your entire circus troupe, horses, an- 
imais, and ail the paraphernalia and accompaniments of a circus, 
carried for less money than at our rates as common carriers it 
would cost you to hare the persons alone of your company trans- 
ported, and you désire that they be carried at spécial times, also 
contrary to our rules as common carriers, and which materially in- 
creases risks in our business. Now, hère are our roadbed and our 
engines. They hâve answered our own purposes of transportation 
fairly well. Ù you wish to take upon yourself ail risk of damage 
by accident, we will accept your proposition, and carry at the rates 
proposed." There is nothing unlawful in this, unless we assume 
that the railroad company cannot carry property or persons at ail, 
except as common carriers, which is against ail rule and précèdent. 
No common carriers undertake to carry eyery species of property, 
in respect to which they hâve not held themselves out as common 
carriers. They may contract as private carriers, and in that case 
they may make any reasonable contract. The railroad company 
as a common carrier could not enter into such a contract as this, 
because it cannot as a common carrier limit the liability imposed 
upon it from considérations of public pôlicy. But the case is dif- 
férent in respect to property of which it is not a common carrier. 
If any authority were needed upon so plain a proposition it is not 
difficult to iind. In Hutchinson on Carriers (2d Ed.; § 44) it is 
stated : 

"A common carrier may, however, undoubtedly become a private carrier 
or a bailee far hire, when, as a matter of accommodation or spécial engage- 
ment, he undertalies to carry something wiiich it is not hls business to carry. 
ïtie relation in such a case is changea from that of a common carrier to that 
of a private carrier, and, where this is the effect of a spécial arrangement, a 
carrier is not liable as a common carrier, and cannot be proceeded against as 
such." 

Again, at section 73, it is stated : 

"And, even as to such carriers as are prima facie public or commoa car- 
riers, it may be shown that in the particular instance, or under the circum- 
stances of the case, they dld not undertake to transport, aad are not liable as 
common carriers." 

Again, at section 56a, par. 2, it is stated: 

"In the second place, in order to charge one as a common carrier of goods, 
the goods in question must be of the kind to which his business is conflned. 
No carrier undertakes to carry ail kinds of goods, but only such as are of the 
description which he professes to cawy. A common carrier is therefore not 
liable as such, where, by spécial agreeœent, as a matter of accommodation, 
merely, he undertakes to carry a class of goods which it is not his business 
to carry." 

Again, at section 56b. it is stated: 

"Common carriers of gooda do not undertake fo carry by any or ail means, 
but only by those means and methods, and over the route, to which thelr 
business is contined. * * * And even if a carrier should, in a particular 
instance, undertake, by a spécial contract, to carry goods by unusual and ex- 
ceptional methods or routes, his liability would be based on his contract, and 
not on the ordinary rules governing common carriers." 
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In the case of Raiiroad Co. v. Lockwood, 17 Wall. 357, at page 
377, the court saj: 

"A common carrier may undoubtedly become a private carrier, or bailee for 
hire, whën, as a matter of accommodation or spécial engagement, he undCT- 
takes to carry something whlch it is net his business to carry." 

There are also two recently decided cases, one bef ore the suprême 
court of Michigan and the other before the suprême judicial court 
of Massachusetts, where a question almost identical with the one 
at bar was adjudged in the same way. Coup v. Eailway Co., 56 
Mich. 111, 22 N. W. 215; Robertson v. Raiiroad Co., 156 Mass. 525, 
31 N. E. 650. 

The déclaration charges the défendant specially as a common 
carrier. The court held it was not a common carrier in respect 
to the property which it undertook to carry under the contract, 
but nevertheless instructed the jury that: 

"The contract made It the duty of the défendant to furnlsh reasonable safe 
and sufflcient motive power to haul the cars of the plalntlfC over the speclfled 
portion of Its road, and the défendant wlU be llable If It failed, whlle attempt- 
Ing to perform its contract, to fm-nish such character of engine or motive 
power, and damage resulted therefrom to the plalntifÊ's property or business. 
And under such contract défendant was bound to hâve a reasonable safe 
roadbed, over which the cars and property of the plalntiff could be transport- 
ed. If Its roadbed was not In a reasonably safe condition, but was out of re- 
pair, so as to be unsafe and dangerous, and the défendant knew this fact, 
or by reasonable diligence could hâve known It, and the derallment of plaln- 
tlff's cars, and injury and damages to his property, was occasioned by such 
Insufflcient and insecure track and roadbed, then the défendant would be lia- 
ble for such injury and damage." 

— Thus allowing a recovery upon a cause of action nowhere hinted 
at in the plaintiff's déclaration. The plaintiff, if he recover, should 
recover according to his déclaration. Kimball v. Raiiroad Co., 26 
Vt. 247; White v. Rail way Co., 2 C. B. (N. g.) 7. 

But, independent of this principle, we do not think there is any 
middle ground upon which to rest a recovery in this case. The 
raiiroad Company was either liable as a common carrier as charged 
in the déclaration, or it was not, and, if not, then the contract it 
made with Wallace, by which he assumed the risk of accident, was 
valid and binding. By the contract the défendant in error assumed 
ail risk from accident, and for a proper considération released and 
exonerated the raiiroad company from ail damage occasioned there- 
by. He bas got what he bargained for, or, if not, can sue upon his 
contract, but he must abide by its conditions. The judgment of 
the court below should be reversed, and the cause remanded, with 
instructions to the court below to award a new trial. 



RHODES V. UNITED STATES NAT. BANK. 

(Circuit Court of Appeals, Seventh Circuit. February 23, 1895.) 

No. 185. 

1. Pbaoticb — Review of Gkneraij Findino— Rev. St. § 649. 

Where a case is submltted to the court without a jury, pursuant to Rev. 
St § 649, and a gênerai findlng only Is made, such findlng cannot be re- 
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vîewed by the appellate court, though an exception to It îs taken, and the 
évidence Is presented by bill of exceptions. 
2. CoKPORATioNs — LiABiLiTT OF Stockholdkrs — Kansas Statutb— Stjit in An- 
OTHEB State. 

The constitution of Kansas provides that "dues from corporations shall 
be secured by individual liablllty of the stockholders." Gen. St. Kan. 1868, 
c. 23, § 32, provides that, if an exécution has been Issued agalnst the prop- 
erty of a corporation, and no property Is found on which to levy It, then, 
after motion in the court rendering the Judgment, and notice, an exécution 
may be levied on the property of the stockholders, "or the plaintifC in the 
exécution may proceed by action to charge the stockholders wlth the 
amount of hls judgment." The courts of Kansas hold that the statute 
créâtes a several liablllty in each stockholder, in the nature of a guaranty. 
Edd, that an action may be maintained to enforce such llability in a court 
of the United States sitting in another state. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Anson B. Jenks, for plaintiflf in error. 
E. A. Otis, for défendant in error. 

Before WOODS and JENKINS, Circuit Judgea, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This is an action of assumpsit, brought 
by the United States National Bank, a Kansas corporation, against 
J. Foster Rhodes, a citizen of Illinois, to enforce a stock liability 
under the constitution and laws of Kansas upon stockholders of 
insolvent corporations created under the laws of that state. The 
déclaration charges that a corporation known as the United States 
Building Company was incorporated on the 21 st of December, 1886, 
under and pursuant to the provisions of chapter 23 of the Greneral 
Statutes of the state of Kansas, of 1868, and which afterwards became 
indebted to the défendant in error (the plaintiff below) in the sum of 
122,000, on which a judgment was recovered in the state court for the 
proper district in Kansas on December 9, 1890; that exécution was is- 
sued upon said judgment, and returned unsatisfled ; that Rhodes was 
a stockholder in the building company to the estent of 75 shares, 
of the par value of flOO each, amounting in ail to |7,500; that the 
building company is insolvent, and has no property or means of 
paying its debts, except the stock liability of its stockholders ; and 
claims judgment for the amount of |7,500. The déclaration also 
contains the usual common counts in assumpsit. The défendant 
pleaded the gênerai issue, and also specially that the plaintiff was 
itself a stockholder in the building company, and liable with the 
other stockholders for its debts; and that he, the défendant, was 
not a stockholder, and so not responsible for its debts. There was 
a gênerai replication put in to the several pleas, a jury trial waived, 
the cause tried by the court, and a gênerai flnding of facts upon ail 
the issues in the case, and a judgment for the plaintiff for the 
amount claimed. A gênerai exception only was taken to the find- 
ing of the court. There was no spécial flnding, and no request to 
find specially upon the facts, and no exception taken by the défend- 
ant that no spécial flnding was made, There was a bill of excep- 
v.66F.no.4— 33 
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tions signed In the case and made a part of the record côûtainîng 
the évidence, but it is clear that this court cannot review the facts, 
but must take the flnding of facts made by the court, gênerai as it 
is, for the facts upon which to applj the law. The qourt has, 
moreover, had some difflculty in reaching the main question of law 
argued by counsel and relied upon by the plaintiff in error as to 
the liability of the défendant in an action at law brought outside 
the limits of the state of Kansas under the constitution and laws 
of that state, relating to the subject of the personal liability of stock- 
holders in such a case, because of the state of the record as before 
set forth, the exceptions taken on trial, and the assignments of 
error not being properly framed for the purpose. Without looMng 
into the évidence, it is difQcult to see how the court can say that 
the judgment is based upon any particular count or cause of action 
in the déclaration, upon the first count setting forth defendant's 
liability as a stockholder, or upon one or other of the common 
counts. The finding is gênerai, and covers ail the issues in the 
case. A finding by the court takes the place of a verdict of a jury, 
and a gênerai exception to such finding is of no more avail than a 
gênerai exception to a verdict. See Rev. St. § 649, which provides 
that: 

"Issues of fact in civil cases in any circuit court may be tried and determined 
by the court without the Intervention of a jury. * * * The finding of the 
court upon the facts, which may be elther gênerai or spécial, shall bave the 
same effect as the verdict of a jury." 

And section 700 provides that: 

"When an issue of fact In any civil cause in a circuit court Is tried and de- 
termined by the court without the intervention of a jury, according to section 
649, the rulings of the court in the progress of the trial of the cause, if ex- 
cepted to at the tlme, and duly presented by a blll of exceptions, may be re- 
viewed by the suprême court upon a writ of error or upon appeal; and when 
the finding is spécial, the review may extend to the détermination of the suffl- 
ciency of the facts found to support the judgment." 

This statute was first given a construction by the suprême court 
in Norris v. Jackson, 9 Wall. 125, where the court in an opinion by 
Mr. Justice Miller say: 

"The first thing to be observed in the enactment made by the fourth section 
of the act of the 3d of March, 1805, allowing parties to submit issues of fact 
in civil cases to be tried and determined by the court, is that It provides for 
two liinds of findings in regard to the facts, to wit, général and spécial. This 
is in perfect analogy to the findings by a jury, for which the court is In such 
cases substituted by the consent of the parties. In other words, the court 
finds a gênerai verdict on ail the issues for platntifC or défendant, or it flnds a 
spécial verdict This spécial flnding has often been considered and described 
by this court. It Is not a mère report of the évidence, but a statement of the 
ultimate facts on whleh the law of the case must détermine the rlghts of the 
parties; a finding of the propositions of fact which the évidence establishes, 
and not the évidence on which those ultimate facts are supposed to rest. The 
next thing to be observed Is that, whether the finding be gênerai or spécial, it 
shall hâve the same effect as the verdict of a jury; that Is to say, it is con- 
clusive as to the facts so found. In the case of a gênerai verdict, which in- 
cludes, or may include, as it generally does, mlxed questions of law and fact, 
it concludes both, except so far as they may be saved by some exception which 
the party has talien to the ruling of the court on the law. In the case of a 
spécial verdict, the question is presented as it would be if tried by a jury, 
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whether the facts thus f ound requîre a Judgment for plalntlff or défendant ; 
and, this belng matter of law, the ruling of the court on it can be reviewed in 
thls court on that record. If there were such spécial verdict hère, we could 
examine its sufBciency to sustain the judgment; but there is none. The bill of 
exceptions, while professing to détail ail the évidence, is no spécial finding of 
facts. The Judgment of the court, then, must be afflrmed, unless the bill of 
exceptions présents some erroneous ruling of the court in the progress of the 
trial." 

This construction bas always been adhered to in subséquent cases 
in the same court Miller v. Insurance Ce, 12 Wall. 285 ; Dirst v. 
Morris, 14 Wall. 484; Insurance Co. v. Polsom, 18 Wall. 237; Cooper 
V. Omohundro, 19 Wall. 65; Britisb Queen Min. Co. v. Baker Silver 
Min. Co., 139 U. S. 222, 11 Sup. Ct. 523. 

In Miller v. Insurance Co. the court say: 

"The finding of the court, if gênerai, cannot be reviewed in this court by 
bili of exceptions or in any other manner." 

In Insurance Co. y. Folsom, 18 Wall. 237, the court say: 

"Where the finding is gênerai, the parties are concluded by tne deteimina- 
tion of the court, except in cases where exceptions are talien to the rulings of 
the court in the progress of the trial. • * • When a case is tried by 
the court wlthout a jury, the bill of exceptions brings up nothing for revision 
except what it would hâve done had there been a jury trial." 

In Cooper v. Omohundro, the court reaffirm the former rulings, 
and say: 

"When issues of fact are submltted to the circuit court, and the finding is 
gênerai, nothing is open to review, * • * except the rulings of the circuit 
court in the progress of the trial, and the phrase 'rulings of the court in the 
progress of the triai,' does not include the gênerai finding of the circuit court, 
nor the conclusions of the circuit court embodied in such gênerai findings." 

In Martinton v. Fairbanks, 5 Sup. Ct. 321, the cases are reviewed, 
and the same doctrine again asserted. The court say: 

"The proposition that the gênerai finding of the court In this case is open to 
review is in direct opposition to the rulings of the court in the cases cited. 
The plaintiff in error seeks to make the question whether the évidence set out 
in the bill of exceptions Justifled the finding by the court for the plaintiff of 
the issue of fact raised by the plcadings. This is, in défiance of the décision 
of this court that it cannot be done, an attempt upon a gênerai finding to 
bring up the whole testimony for review by a bill of exceptions. The theory 
of the plaintiff in error seems to be that the gênerai finding in this case, like 
a gênerai verdict, includes questions of both law and fact, and that, by ex- 
cepting to the gênerai finding, he excepts to such conclusions of law as the 
gênerai finding implies. But section 049, Rev. St., provides that the finding 
of the court, whether gênerai or spécial, shall hâve the same efïect as the 
verdict of a jury. The gênerai verdict of a jury concludes mixed questions 
of law and fact, except so far as they may be saved by some exception which 
the party bas taken to the ruling of the court upon a question of law. • • * 
But the plaintifC in error bas taken no such exception. By excepting to the 
gênerai finding of the court it is in the same position as if it had submitted 
its case to the jury, and, wlthout any exceptions taken during the course of 
the trial, had, upon a return of the gênerai verdict for the plaintiff, embodied 
In a bill of exceptions ail the évidence, and then excepted to the verdict be- 
cause the évidence did not support it." 

We bave on several occasions foUowed thèse rulings of the su- 
prême court, and declared the like doctrine. Jenks' Adm'r v. 
Stapp, 9 U. S. App. 34, 3 C. C. A. 244, 52 Fed. 641; Farwell v. Sturges, 
9 U. S. App. 405, 6 C. 0. A. 118, 56 Fed. 782; Skinner t. Fr»uiklin 
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Co., 9 U. s. App. 676, 6 C. C. A. 118, 56 Fed. 783. The situation of 
the plaintifl in error in tlie case now before the court is accurately 
described by the above language of the suprême court. He bas 
embodied the évidence to support the allégations of his pleas in a 
bill of exceptions, and excepts to the flnding of the court be- 
cause the évidence does not support such finding. The court, by 
the gênerai flnding, for instance, has found that the plaintifl in error 
(défendant below) was the owner of stock in the United States 
Building Company, as is alleged in the déclaration, and that the 
plaintifl bank was not the owner of stock in that Company. This 
the plaintifl in error seeks to dispute, but the question is foreclosed 
by the flnding. The plaintifl is in almost, if not quite, as bad a 
situation in regard to the conclusion of law implied in the flnding 
to the eflect that upon the facts alleged in the déclaration, and 
found by the court, there was a personal liabilitj' at law on the part 
of the défendant to the plaintifl on account of his ownership of 
stock in the insolvent corporation, which might be enforced by 
action in the United States circuit court sitting in Illinois, there 
being no exception or assignment of error upon which the question 
properly arises. But, as this question, by common consent, has 
been argued by counsel, and submitted to the judgment of this 
court, the court having jurisdiction of the case, we shall not décline 
to consider it. It is not a difficult question under the authorities. 
The constitution of Kansas provides that : 

"Dues from corporations shall be secured by individual liabllity of the stock- 
holders to an additional amount equal to the stock owned by each stoekholder, 
and such other means as shall be provided by law; but such individual lia- 
blUties shall not apply to raiiway corporations nor corporations for religions 
or charitable purposes." 

Pursuant to this constitutional provision, the législature, by sec- 
tion 32 of chapter 23 of the General Statutes of the state of Kansas 
of 1868, provided as foUows: 

"If any exécution shall hâve been Issued against the property or effects of 
a corporation, except a rallway or religions or charitable corporation, and 
there can be ifound no property whereon to levy such exécution, then exécu- 
tion may be Issued against any of the shareholders to an estent equal In 
amount to the amount of stock by hlm, or her owned, together with any 
amount unpaid thereon; but no exécution shall Issue against any stoekholder, 
except upon an order of the court in which such action, suit or other pro- 
ceeding shall hâve been brought or instituted, made upon motion in open 
court, after reasonable notice In writing to the person or persons sought to 
be charged, and upon such motion such court may order exécution to issue 
accordingly ; or the plaintifE in the exécution may proceed by action to charge 
the stockholders with the amount of his judgment." 

There hâve been several décisions by the suprême court in Kansas 
giving construction to thèse provisions, which are binding upon this 
court. It is contended by the plaintifl in error that they croate no 
liability whatever, but that the statute merely provides a remedy, 
which cannot be enforced outside of that state, or, if there be any 
liability, it can only be enforced in equity. This contention cannot 
be maintained if regard is to be paid either to the décisions of the 
suprême court of Kansas, or to the ruling of the United States 
suprême court under similar enactments of other states. The 
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effect of the décisions in Kansas is that the statute créâtes and 
enforces a personal liability upon every stockholder to an amount 
equal to the amount of stock owned by him, that such liability is 
several and not joint, that it exists in favor of each créditer of the 
corporation severally against each shareholder, and that the obliga- 
tion is by contract in the nature of a guaranty, and may be enforced 
by action in any tribunal where proper service can be had. The 
matter came before the court in Hentig v. James, 22 Kan. 326. In 
that case the court say: 

"Under this statute the judgment créditer of the corporation bas two modes 
of procédure against a stockholder upon the return of his exécution against 
the corporation nulla bona. He may obtaln by motion, after reasonable no- 
tice, the issuance of an exécution from the court in which the action is brought 
against the stockholder; or he may proceed by action to charge the stoclï- 
holders with the amoxmt of his judgment. The former Is a summary pro- 
ceeding; the latter Is a more formai one." 

The court, on page 329, use the following language: 
"The concluding provision of sald section 32 plainly prescribes that if the 
creditor wlshes to make the stockholder a judgment debtor with ail that term 
Implies, he may proceed by action, and charge the stockholder with the amount 
of his judgment against the corporation." 

Afterwards, in Howell v. Manglesdorf, 33 Kan. 194, 5 Pac. 759, 
after quoting the above statutory provision, the court say: 

"It wIU be observed that two remédies for enforcing the Individual liability 
of stockholders are prescribed In the statute above quoted. In the one case 
the judgment creditor of an insolvent corporation may proceed by a summary 
action on a motion in the court where the judgment was rendered against the 
corporation; In the other by an ordinary action, to be instituted wherever 
Personal jurisdiction of the stockholders can be acquired. Before the sum- 
mary proceeding by motion can be maintained, notice to the stockholder must 
be given, in order that he may appear, and make such défense as can be made, 
and as is necessary to protect his interest • • * His liability to the creditors 
of the corporation is In the nature of a guaranty. The action or proceeding to 
enforce the same does not accrue until the exécution upon the judgment 
against the principal is returned unsatlsfled. We think that the proceeding 
against the stockholder, whatever remedy may be employed, Is an independent 
one." 

And in Abbey v. Dry Goods Co., 44 Kan. 415, 24 Pac. 426, the court 
hold that "the liability of stockholders to the creditors of a corpora- 
tion is several, and not joint, and each must be sued separately," 
and that judgment against several shareholders in one proceeding 
must be reversed. In this case the court further say: 

"The nature of this liability is peculiar. It seems to hâve been created for 
the exclusive benefit of corporate creditors. The liability rests upon the stock- 
holders of a corporation to respond to the creditors for an amount equal to 
the amount of stock held by each, and It has been held that an action to en- 
force this liability can only be maintained by the creditors themselves in their 
own right and for their own benefit. Oook, Stock & S. par. 216." 

And in Howell v. Manglesdorf, above quoted, which was a pro- 
ceeding for a stmimary remedy under the statute without action 
brought, the court say, on page 199, 33 Kan., and page 759, 5 Pac. : 

"This rullng does not deprive a creditor of an insolvent corporation of a 
remedy against the stockholder residing in another state and upon whom 
service can not be obtained hère. While the liability is statutory, it Is one 
which arises upon the contract of subscriptlon to the capital stock of the cor- 
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poration, and an action to enforce the same is transitory, and may be brought 
In any court of gênerai jurisdiction In the state where Personal service can 
be made upon the stockholder. Flash v. Conn, 109 U. S. 371, S Sup. Ot. 263; 
Dennick v. Railroad Ce, 103 U. S. 11; McDonough v. Phelps, 15 How. Pr. 
372; Seymour v. Sturgess, 26 N. ï. 134." 

As this Is a question of the proper construction to be given to a 
constitutional and statutory provision of a state, the décisions of 
the highest court of that state are binding upon this court. Fair- 
fleld V. County of Gallatin, 100 U. S. 47. But, if still higher author- 
ity were necessary, it will not be found wanting. A similar statute 
of the state of New York was before the United States suprême 
court in Flasih t. Conn, 109 U. S. 371, 3 Sup. Ct. 263, in a suit brought 
against a stockholder of a New York corporation in the United 
States circuit court for the Northern district of Plorida, where the 
suprême court held that: 

"The llability created by a provision in a gênerai act of the state of New 
York for the formation of corporations, that ail the stockholders of every Com- 
pany incorporated under it shall be severally individually liable to creditors 
of the Company until the whole amount of the capital stock shall be paid in 
and certifled, is a contract, and not a penalty; and caa be enforced by an ac- 
tion sounding in contract against a stockholder found in another state." 

It was declared also that, the courts of New York having held that a 
liability of a stockholder to creditors arising under one of its gênerai 
statutes for forming corporations was a contract, when the attempt 
was made to enforce it in New York, the suprême court would 
foUow that interprétation in a suit to enforce such a liability in an- 
other state, and that the liability may be enforced by action at law, 
without resort to a court of equity. This case is an authority upon 
the case at bar, and answers ail the contentions made upon the 
question of liability except such as are founded upon the évidence, 
which this court cannot review. A case similar to the one at bar 
arose and was heard on demnrrer by the United States circuit court 
for the Southern district of Oalifornia in 1893, under -the same pro- 
visions of the Kansas statute and constitution, and the same niling 
was made, the court following the décisions of the suprême court of 
■Kansas. Bank of North America v. Eindge, 57 Fed. 279. 

The judgment of the circuit court is afflrmed. 



UNITED STATES NAT. BANK OF NEW YORK v. FIRST NAT. BANK OP 

LITTLB ROCK et al. 

(Circuit Court of Appeals, Eighth Circuit. January 28, 1S95.) 

No. 507. 

Appeal— Motion for Rbhkaring— Facts not Coksidbeed — Mistake of Coun- 

SEL. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

This was an action by the United States National Bank of New 
York against the First National Bank of Little Kock, Ark., and 
S. E. Cockrill, its receiver, upon ôve notes indorsed by the Little 
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Kock Bank. At the trial a verdict was directed for the défend- 
ants. On writ of error sued out by plaintiff, the judgment entered 
by the circuit court was reversed, and the case remanded, with 
directions to award a new trial. 64 Fed. 985. Défendants move 
for a rehearing. 

William C. Katclifle, for plaintiff in error. 
Sterling R Cockrill, for défendants in error. . 

Before CALDWELL, SAIJBORN, and ÏHAYER, Circuit Judges. 

PER CUEIAM. A motion for a rehearing has been flled in this 
case. In support of the motion it is urged that the défendants in 
error asked an instruction in the nature of a demurrer to the 
testimony, which raised the question of the adequacy of the proof 
oÊfered to fix the liability of the défendant bank as an indorser, 
and that this court in its décision overlooked the fact that such an 
instruction had been asked, and therefore erred in holding that 
the défendant bank waived or abandoned the défense of a want 
of proper demand and notice. It is only necessary to say that 
counsel are themselves mistaken in supposing that the record 
lodged in this court shows that such an instruction was asked. 
The record shows that at the conclusion of ail of the évidence the 
plaintiff in error asked 10 instructions, ail of which were refused, 
and that "the court, of its own motion," gave the instruction which 
is quoted in full in the opinion. 64 Fed. 985. It nowhere appears 
in the record that the défendant bank asked any instructions, or 
that it attempted, by instructions or otherwise, to avail itself of the 
défense that a proper demand was not made upon the makers of 
the several notes in suit to fix its liability as an indorser. That 
is a défense we think, that was neither considered nor determined 
by the trial court. We must adhère, therefore, to the conclusion 
announced in the opinion that the supposed defect in the proceed- 
ings taken to fix the liability of the défendant bank as an in- 
dorser is, upon the record now before us, insufficient to support 
the Judgment. 

The other points urged in support of the motion for a rehearing 
were suflSciently considered in the opinion now on file, and we find 
nothing in the argument of counsel that is adéquate to alter the 
viewB heretofore expressed. 



GULF, 0. & S. F. RY. CO. v. CURB et aL 

(Circuit Court of Appeals, Eighth Circuit January 7, 1895.) 

No. 425. 

Practice— RiîMARKs op CouNSEL m Abgding to Jdby— New Tbial. 

A new trial will not tie granted on the ground of improper arguaient to 
t!ie jury because plaintilï's counsel, in an action against a railroad Com- 
pany for Personal Injuries, said to tlie Jury: ".T. tells you that tliis woman 
ta sufferiûg froni common female troubles. If J. believes tbla, why did hé 
not bave Dr. B. examine this woman î"—though tbe défendant had no 
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rlght to reqnlre the plalntlff to submit to an examlnatlon; nor because 
■ucb counsel stated In hls argument that the défendants counsel had out- 
ragea deeency, and purposely humiliated the plalntiff and her husband by 
Inqulring Into their marital relations, especlally when the cross-examlna- 
tion of the plaintiffi bas been carried beyond the bounds of propriety, if 
net of deeency. 

In Error to the United States Cîourt in the Indian Territory. 

J. W. Terry, P. L. Soper, and 0. L. Jackson flled brief for plaintift 
Su error. 

Before CAUiWELL, SANBORN, and THAYER, Circuit Judges. 

CAJJDWELL, Circuit Judge. Thia action was commenced in the 
United States court in the Indian Territory by W. B. Curb and 
Rosella Curb, husband and wlfe, against the Gulf, Colorado & Santa 
Pé Bailway Company, to recover damages for a personal injury re- 
ceived by Mrs. Curb while a passenger on one of the défendant'» 
trains. The plaintiff recovered a judgment below, and the défend- 
ant sued out this writ of error. But two error s are assigned, 
and they both relate to remarks of plaintiff's counsel in addressing 
the jury. In the course of his argument, plaintiff's counsel said 
to the jury: "ClifE Jackson tells you that this woman is suiïering 
from common female troubles. If Oliff Jackson believes this, why 
did he not hâve Dr. Booth and Dr. Bogie examine this woman?" 
Exception waa taken to this remark, and the court asked to in- 
forrn the jury that they should not consider it, because the de- 
fendant had no right to require the plaintiflf to submit to an exami- 
natiôn at the hands of its physicians. To this request the court re- 
plied that it was legitimate argument in answer to the argument of 
the defendant's counsel, but could not be considered as évidence. 
The other remark to which exception is taken is thus stated in the 
bill of exceptions: "Counsel for plaintiff, Mr. Cruce, in his closing 
argument, stated that, not only had this railroad company injured 
Mrs. Curb, but that their attomey had outraged deeency, and pur- 
posely humiliated this woman land her husband before the jury by 
inquiring into their personal and marital relations." Defendant's 
counsel objected to this remark, which objection was by the court 
overruled. In référence to the last exception, we remark that the 
cross-examination of Mrs. Curb was carried much further than was 
necessary to a fuU elucidation of the facts about which she was ex- 
amined, and, in our opinion, beyond the bounds of propriety, if 
not of deeency, and merited the criticism passed upon it by plain- 
tiff's counsel. 

In récent years the reversai of cases for supposed improper re- 
marks of counsel has sometimes been carried to very extravagant 
lengths. The grounds upon which such rulings are supported are: 
First, that It is the duty of the court, by such discipline, to compel 
lawyers to conform to a high and elevated standard in the advocacy 
of their clients' causes; and, second, that juries are composed of ig- 
norant and credulous men, who will believe every false, fallacious, or 
extravagant statement of counsel, unless they are admonished by 
the court not to do so. An elevated standard of advocacy on the 
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part of the bar is certainly désirable, but, if any one is to be pun- 
ished for falling below the idéal standard, it shoTild be the lawyer, 
and not his client. By the time the questionable arts of the ad- 
vocate, which are practiced to persuade and delude the judge as 
well as the jury, are eliminated from the profession, there will be 
little use for lawyers; the millennium wUl hâve come. The as- 
sumption of the courts that jurors are so weak, ignorant, and in- 
experienced as to faU an easy prey to the arts of the unscrupulous 
counsel is a grave error. They are as little liable to be played 
upon by false logic and misrepresentations of the évidence as the 
judge on the bench. There is no occasion "for a reflning .machine 
at their elbow" to sift the false from the true in the évidence, or 
to detect chicanery, falsehood, or fallacy in the argument of counsel. 
The jurors are quite as able to protect themselves from such in- 
fluences on the facts of the case as the court is on the law, and 
every ruling which proceeds upon the idea that juries are destitute 
of common sensé, unacquainted with the affairs of the world, and 
ignorant of the arts and methods of lawyers, is unsupported by 
fact or expérience. A trial has relation to a dispute between the 
parties to the suit, growing out of their acts or contracts. It com- 
monly concerns the ordinary affairs of life. It should not, therefore, 
be a mysterious or reflned proceeding. It ought to be a verj' 
practical thing, and within the compréhension of men possessed of 
common sensé and practical knowledge of the affairs of life; and, 
when properly conducted, it is so. Whenever a trial is conducted 
on any other theory, there is apt to be a miscarriage of justice. A 
verdict ought not to be set aside because the winning party did 
not hâve an idéal lawyer to argue his cause, or on the false as- 
sumption that the jury was destitute of common sensé, and had 
such slight knowledge of the methods of lawyers as to fall an 
easy prey to their fallacious or false suggestions. But, however 
this may be, the trial judge, who hears and sees ail that occurs at the 
trial, is in a much better position than the appellate court to 
détermine whether he should interfère because of alleged im- 
proper acts or remarks of counsel. It is a matter relating to the 
décent and orderly conduct of the trial, and as such within the 
Sound discrétion of the trial court; and it is only when such dis- 
crétion has clearly been abused, to the préjudice of the complaining 
party, that the appellate court will interfère. Huckshold v. Kail- 
way Go., 90 Mo. 548, 2 S. W. 794. "It will not, in any case, be pre- 
sumed that the discrétion over this subject, committed to the trial 
court, has been abused." Eailroad Co. v. Myers, 11 C. 0. A. 439, 
63 Fed. 793, 798. The judgment of the court below is affirmed. 
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LITTLE ROCK GRANITE CO. V. DALLAS COUNTY. 
(Circuit Court of Appeals, FiftJi Circuit December 31, 1894.) 

No. 311. 
Evidence — Booes of Account. 

For tlie purpose of proving tlie amount expended by a county in remedy- 
Ing defects in material supplled to It by a contractor, the county intro- 
duced in eyidence a ledger or time book, lîept by one S., and purporting to 
sliow the time dui-ing which laborers worlied aud tbe sums paid tlaem, 
supplemented by tlie évidence of one T., the deputy clerk of the county 
court, to the effect that S. was in charge of the laborers, and it was his 
duty to keep such book; that S. was a careful bookkeeper, and kept cor- 
rect books; and that S. was living in another state. Ucld, that the admis*- 
sion of the book, without the évidence of S. as to the correctness of the 
entrles, was error. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This action was brought in the circuit court by the Little Rock Granité 
Company against Dallas county, in the state of Texas, to recover the balance 
of priée of certain stone furnished by the granité company, and used by the 
county in the érection of a courthouse. The first amended orlgiual pétition 
contains two counts, one to recover the balance of the contract price for cer- 
tain granité furnished under a contract origiually entered into between the 
granité company and one R. L. James, which, after partial performance, on 
the insolvency of James, was assumed by Dallas county; and the other to 
recover the value of certain stone furjiished Dallas county at its spécial in- 
stance and request, Dallas county answered— First, by a gênerai déniai; sec- 
ond, by pleading a contract between the county and R. L. James to furnish 
ail the material and erect a courthouse, a coutract between the granité com- 
pany and James to furnish ail the granité for the building in accordance witli 
plans and spécifications, tlie partial compliance of the granité company with 
its contract with James, the abandonment by James of the contract to build 
the courthouse, aud the assumption by the county of the contract between 
James and the granité company, with an understanding between the parties 
that at the time of tlie assumption there was only the sum of $22,000 due the 
granité company; which sum was to be credited with certain payments, where- 
by the county, In fact, assumed only the sum of $6,609.75, which amount the 
county averred it had overpaid to the extent of $1,280.05; third, that the 
granité furnished -by the granité company was not properly eut, and to eut 
ànd finish the same the county paid the sum of $2,214.10, as per an itemized 
statement attached, and also the further sum of $624.12 for sharpening tools 
.used by the stone cutters in finishing the granité; fourth, that under the con- 
tract between the granité company and James, which was assumed by the 
county, the granité company was required to furnish certain archivolts, which 
■said company falleâ and refused to furnish, and for which the county was 
.compelled to and dld expend the sum of $5,000; and, flfth, that by reason of 
"the neglect and refusai of the granité company to furnish the archivolts, 
which neglect and refusai conttnued for more than 100 days thereafter, the 
granité company, under and by virtué of its contract with said James and 
assumed by Dallas county, had ÏOrf eited, and was obligated to pay, to the de- 
fendant county the sum of $50 per day, amounting to the sum of $5,000. For 
ail of the sums, to wit: Overpayment, $1,280.05; cost of sharpening tools, 
$624.12; cost of cutting granité, $2,614.10; fallure to furnish archivolts, $5,- 
000; and forfeiture for delay, $5,000,— Dallas county prayed judgment in re- 
convention. 

The trial of the case resulted in a verdict in f avor of the county for $281.42, 
from which judgment the granité company prosecutes thls writ of error, as- 
signlng errors as follows: "First. The court erred in refusing the first spécial 
instruction requested by the plaintiff, for the reason that said instructiou was 
demanded by the testimony in the case. Second. The court erred in refusing 
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the second spécial Instruction requested by plalntiff, becanse said Instruction 
was pertinent to the issues presented by the pleadlng and the proof. Third. 
The court erred In refuslng the third spécial Instruction requested by the 
plalntiff, because the proof showed that the mémorandum mentioned in said 
spécial instruction was delivered to the Little Rock Granité Company as em- 
braclng ail of the granité whlch it -was to eut under the contract, and said 
contract should hâve been construed In connection with said mémorandum. 
Fourth. The court erred in not submitting to the jury the plaintlfC's right to 
recover upon a quantum meruit, as stated in Its pétition. Fiftb. The court 
erred In Instructing the jury that, under the contract, the plalntifC was re- 
qulred to furnish the archivolts. The testimony shows that the Word 'arch- 
ivolt' is not in elther of the contracts made between James and the Little 
Rock Granité Company, or between James and Dallas county, and that there 
is nothing on the blue prints or spécifications indlcating that the archivolts 
are even to be made of stone. Slxth. The court erred in admltting m évi- 
dence a book pUrportlng to be a ledger, and kept by one Tap Scott, to estab- 
lish and prove the amount of money paid for sharpening tools, because it was 
shown that Tap Sôott was living, and that his testimony could be procured, 
and no offer was made to prove the correctness of the account mentioned in 
said book otherwise than the book, as shown by the eleventh paragraph of the 
blll of exceptions. Seventh. The court erred In admltting in évidence the 
time book kept by Tap Scott to prove the amount paid for cutting granité 
between August 24, 1891, and September 26, 1892, for the reasons stated in 
the slxth asslgnment of error, and as fully shown lu the twelfth paragraph of 
the blll of exceptions." 

M. L. Crawford, for plaintiff in error. 
A. T. Watts, for défendant in error, 

Before FARDEE and McOORMICK, Circuit Jndges, and BRUCE, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). The 
first to flfth assignments of error, inclusive, refer to the refusai of 
the court to charge the jury as requested by the plaintifE in error, 
to the charge of the court as given to the jury, and to the failure 
of the court to submit to the jury the right of the plaintiff in error 
to recover upon a quantum meruit. We are unable to consider 
thèse assignments of error, because the exceptions were not fully , 
saved in the circuit court. The bill of exceptions shows that the 
plaintiff tendered three separate propositions to be given bj'' the 
court to the jury, which the court refused to give; and that the 
court then chargea the jury, the charge being set forth in full ; but 
the bill does not show that any exception was taken to the refusai 
of the court to charge as requested, or to the charge as given, or 
to any part thtereof. Fhelps v. Mayer, 15 How. 159. See, also, rule 
10 of this court, 47 Fed. vi. 

The sixth and seventh assignments of error are to the eflect that 
the court erred in admltting in évidence, over the objections of 
the plaintifE in error, the time book kept by one Tap Scott, to prove 
payments by the county to the extent of the amounts respectively 
claimed for the necessary sharpening of tools and for recutting 
stone. In relation to this ruling of the court the bill of exceptions 
recites: 

"The défendant, to maintain the issue on Its part, offered testimony tending 
to prove that the granité eut and fm-nished by the plaintiff was not eut in a 
good and workmanlike manner, and that in order to fit the same the de-- 
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fendant was compelled to hâve the same reçut, and in this recutting and re- 
flttlng the défendant expended the sum of $2,641. The défendant also offered 
testlmony tending to prore that it expended the sum of $624.12 in sharpeniug 
and repairing tools, which worli was made necessary by the defective cutting 
of said granité. • • * And be it remembered that during the progress of 
the trial the défendant proved by J. E. Turner that he was the depnty clerk 
of the county court of Dallas county, and kept the minutes of the commls- 
sioners' court; that one Tap Scott was employed by the county court of 
Dallas county to keep the time of the men employed as laborers upon said 
courthouse; that the said Tap Scott was a careful bookkeeper, and kept cor- 
rect books of account; that the said Tap Scott was in New Orléans, in the 
State of Louislana, and had been for over eighteen months; there having 
been no direct proof offered as to the amount of money expended in the sharp- 
ening of tools above referred to, and no proof from which the amount paid 
for such work could be inferred in évidence, a book in the handwriting of the 
said Tap Scott, which purported to be a ledger, showing that from February 
15, 1891, to August 15, 1892, the county judge paid for work, drills, anchor 
chains, and sharpening and grinding tools, made necessary in the cutting of 
the granité placed in said courthouse, the sum of $644.12. To the Introduction 
of this testimony the plaintiff objected: (1) Because It was not shown that 
the said Tap Scott was dead, but, on the contrary, it was shown that he was 
living, and that his testimony could be produced; (2) no effort was made to 
prove the correctness of said account by other évidence than the time book 
kept by said Tap Scott, and there was no other évidence as to the correct- 
ness of said account. But the court overruled said objections, and permitted 
the book to be read in évidence, to which the plaintiff excepted. And be it 
further remembered that, on the trial of the above-entitled cause, the défend- 
ant having proved by J. E. Turner that he was deputy clerk of the county 
court of Dallas county, and was charged with keeplng the minutes of the 
c"ommissioners' court; that one Tap Scott was in charge of the laborers em- 
ployed by Dallas county in working upon the courthouse for said court from 
August 23, 1891, to September 26, 1892: and that it was the duty of said 
Tap Scott to keep an account book showing the time during which each man 
labored and the rate at which he was paid per day, and the amount earned 
by him for the time labored; and it was further proved that said Tap Scott 
was a careful bookkeeper, and that Tap Scott was in New Orléans, and had 
been for more than eighteen months. It was shown that. In addition to the 
laborers employed in cutting granité for said courthouse, there were other 
laborers employed in laying brick, plastering, and varions other kinds of work, 
more men being employed in the last-named vocation than there were em- 
ployed in cutting stone. It was further proved by Turner, deputy clerk as 
aforesaid, that from the time book kept by said Scott he picked out the names 
of the various parties employed in cutting stone, and from the names so 
selected from said time book the said Turner made up an account for cutting 
stone in favor of Dallas county, and against the said Little Kock Granité 
Company, for the sum of $2,614.10, for the time embraced between August 24, 
1891, and September 26, 1892. It was proved by the said Turner that the 
men thus employed had been paid by the county of Dallas the aggregate sum 
above stated; that the said Turner testified that he had no personal iinowl- 
edge as to whether or not said account was correct, although he knew some 
of the men, and Imew that they were employed in cutting stone for said 
courthouse. Two of the men employed in cutting stone for said courthouse 
were introduced as witnesses. They testified that they were cutting stone 
for the first story of the courthouse, which was completed before Dallas coun- 
ty assumed the conti'act between James and the Little Rock Granité Com- 
pany. The two witnesses thus examined testified that ail the work they did 
in cutting stone after the said county assumed ihe contract was to eut some 
finials, and it was'shown that Orlopp, the supervising architect, ordered the 
finials shipped In the rough or uncut. Thereupon the défendant offered to 
read in évidence the time boolî of the said Tap Scott as évidence of the fact 
that the work had actually been performed by the man therein designated, 
to which the plaintifC objected: (1) Because it was not shown that Tap Scott 
was deàd, or that his testimony could not be obtained. (2) It was not shown 
that Scott kept accurate books of account (3) It was not shown that the 
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men employed to do the work, and who actually did the work, were not 
accessible, and that thelr testlmony could not be obtalned. (4) Because no 
effort was made to prove the correctness of said account except by the booka 
kept by the said Tap Scott as aforesaid. But the court overruled the objec- 
tions, and permitted the time book to be read In évidence, to which action and 
rullng of the court the plaintiff then and there excepted." 

On the showing made, we do not consider that the time book kept 
by Tap Scott was an oiScial or public record, or a record in any wise 
importing verity, but, rather, that the book stands on the same foot- 
ing as the account books of a merchant. In Chaffee v. U. S., 18 
Wall. 516-541, where the question was as to the admissibility of 
certificate books of certain collectors of tolls on the Miami Canal, 
the court, after declaring that the books were not public records, 
said: 

"Their admissibility must, therefore, be determined by the rule -which gov- 
erns the admissibility o£ entries made by private parties in the ordinary 
CQurse of their business. And that rule, with some exceptions not Including 
the présent case, requires, for the admissibility of the entries, not merely that 
they shall be contemporaneous with the facts to which they relate, but shall 
be made by parties having Personal knowledge of the facts, and be corrob- 
orated by their testimony, if living and accessible, or by proof of thelr hand- 
wrlting, if dead or insane, or beyond the reach of the process or commission 
of the court." 

Instructive cases in the matter of the admission of books in évi- 
dence are Nicholls v. Webb, 8 Wheat. 326; Bâtes v. Preble, 151 
U. S. 149, 14 Sup, et. 277; Glenn v. Liggett, 47 Fed. 480; Kent v. 
Garvin, 1 Gray, 148; Jackson v. Evans, 8 Mich. 476. The latest 
«ase by the suprême court of Texas on the subject to which we hâve 
been referred is Werbiskie v. McManus, 31 Tex. 116-123. It is 
there said: "This court has invariably decided that the best testi- 
mony that it is within the power of the parties to procure by or- 
dinary or extraordinary means shall be exhausted before the books 
of a party shall be given in évidence." We think it is clear that the 
admission of the time book kept by Tap Scott, withont the produc- 
tion of Tap Scott to prove the same, when, as it appears, the évi- 
dence of Tap Scott could hâve been obtained, was erroneous; and 
that the évidence of Turner, the deputy clerk, as to the duty of Tap 
Scott to keep an account book, and that Scott was a careful book- 
keeper, was wholly insufQcient to excuse the défendant county from 
producing the évidence of Scott hîmself to verify his own record. 
It is contended by the learned counsel for the défendant in error 
that as it was proved that it was the duty of Scott to keen the book 
and to make the entries, that he was a careful bookiceeper, and 
that at the time of the trial he was beyond the jurisdiction of the 
court, the entries in the book should be considered as made in due 
course of business, by a party whose duty it was to make them, and 
is made contemporaneous with the transaction, and therefore the 
book was admissible as part of the res gestae. In relation to évi- 
dence of this kind meeting ail the requirements hère recited, Mr. 
Greenleaf lays down the rule, supported by adjudged cases, that, if 
the party who has made the entries is living and compétent to tes- 
tify, it is necessary to produce him. Greenl. Ev. {5th Ed.) § 1115. 
The défendant in error further contends that the claim of the county 
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in the two respects mentioned was sufBciently established upon 
other évidence to entitle the county to recover, and therefore that 
the admission of the time book of Tap Scott, if erroneous, was not 
réversible error. We are not informed by the bill of exceptions of 
ail the évidence offered in the case, and therefore cannot say wheth- 
er the défendant county was entitled to a recovery for the amoimt 
of the two items in question, irrespective of what is shown by Tap 
Scott's time book. The bill of exceptions shows that while évidence 
had been offered tending to prove that the county had been com- 
pelled to expend in recutting and refitting stone the sum of $2,614.10, 
and tending to prove that it had expended the sum of |G24.12 for 
sharpening and repairing tools, yet there had been no direct proof 
as to the amount of money expended in sharpening tools, and no 
proof oiîered from which the amount paid for such work could be 
inferred; and, as to the item of |2,614.10, the proof was that Tur- 
ner, deputy- clerk, picked out from the time book kept by Scott 
the nanles of the parties eniployed in cutting stone, and from the 
names so selected the said Turner made up an account for cutting 
stone in favor of Dallas county and against the Little Kock Granité 
Company for the sum of |2,614.10 ; and that while the said Turner 
testiâed that the men thus employed had been paid by the county 
of Dallas he had no personal knoAvledge whether or not said account 
was correct, although he knew some of the men, and knew that they 
were employed in cutting stone for said courthouse; and, further, 
that two of the men employed in cutting stone for said courthouse 
testified that ail the work which they did was to eut some finials, 
which it was shown had been ordered by the supervising architect 
to be shipped in the rough or uncut. As we understand the show- 
ing made in the bill of exceptions, the amounts which the county 
was seeking to recover for sharpening tools and recutting stone 
were wholly indefinite, except for the évidence furnished by Tap 
Scott's time book, and we are forced to conclude that the ei*ror of 
the court in admitting the time book in évidence was material, and 
afïected prejudicially the interests of the plaintifl in error. The 
judgment of the circuit court is reversed, and the cause is remanded, 
with instructions to grant a new triaL 



LLANO IMPROVBMENT & FURNACE CO. v. PACIFIC IMP. CO. 
(Circuit Court of Appeals, Fifth Circuit. February 19, 1895.) 

No. 338. 

COHTRAOTS — COKSIDBRATION— SbTTLEMBNT DP DiSPUTE. 

Tlie L. Co., a corporation orgauized for various spécifie purposes, com- 
preliended in the gênerai purpose of developing a populous business center 
in a new country, made a contract witli the P. Co., by which, in considéra- 
tion of the P. Co.'s procurlng the construction of a railroad to the L. Co.'s 
town site, it agreed to donate a right of wày and land for terminal facili- 
ties, and to pay a cash bonus. In order to procure the malting of this 
contract, certain stockholders of the L. Co. gave to it their notes for cer- 
tain treasury stocli, upon the agreement that, if the contract was çarried 
out, such notes should be paid, «nd the stock become the property of the 
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makers; otherwise the notes to be returned to the makers, and the stock 
to the L. Co. Thèse notes and certain others, made by subscribers to a 
donation to secure the rallroad, were turned oyer to the P. Co. as collatéral 
for the agreed bonus. The P. Co. fuUy performed its contract, but the L. 
Co. was unable to pay the bonus, and the amount collected on the notes 
fell short of the amount due to the P. Co. The P. Co. then ofCered to 
accept a note made by the L. Co., and to return to it the uncoUected notes 
and the stock for which they were given, which was attached to them as 
collatéral, and such ofCer was accepted by the L. Co., and the note given. 
Most, but not ail, of the stockholders of the h. Co. knew and approved ail 
thèse transactions. In a suit by the P. Co. on the note, It was claimed 
that the contract, and ail transactions relating to It, were ultra vires and 
void. Edd that, whether such contract was in fact valid or void, there 
was, at the time the note was given, sufflcient ground for litigation, if the 
L. Co. had chosen to treat it as void and refuse performance, to constitute 
a good considération for the note, and that the P. Co. was entitled to re- 
cover on such note. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

WilMam J. Moroney, for plaintiff in error. 
R S. Lovett, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and TOUL- 
MTN, District Judge. 

McCOBMICK, Circuit Judge. This action is founded on a prom- 
issoiy note. The parties to it are the Pacific Improvement Com- 
pany, which we will call the plaintiiï, and the Llano Improvement 
& Furnace Company, the défendant. The pleadings follow the 
Texas system of pétition and answer. The plaintiff in its original 
pétition averred the status of the parties; the making by the de- 
fendant of the note; its terms, substantially, and légal effect; the 
failure of the défendant to pay the same at or after maturity; and 
prayed for process and judgment. The défendant in its amended 
answer, on which the case was tried, besides other pleas that we 
do not deem it necessary to notice, pleaded that it never made the 
note. The real ground of this plea is the claim by the défend- 
ant that a previous contract, and the transactions both prior thereto 
and subséquent, resulting in the exécution and delivery of the note 
by the président of the défendant, and its making, were ail beyond 
the corporate powers of the défendant In accordance with sec- 
tion 649 of the Eevlsed Statutes, the case was tried by the circuit 
court without a jury. The trial court made spécial findings of 
facts, and gave judgment in favor of the plaintiff for the amount 
of the note. It appears that the défendant was incorporated March 
16, 1889, under Ûie generallaws of Texas. It is expressed in its 
charter that: 

"This corporation Is formed for the fpUowing purposes and objects: The 
transaction of any manufacturing or mining business in the counties of Llano 
and Màson, state of Texas; the supply of water to the public; the manufac- 
ture and supply of gas, or thesupiply of llght or beat, to the public by 'any 
means: tbç> transaction çf aîiprtnting or publisbing business; the establish- 
ment and maintenance of hôtels; the construction and maintenance of street 
rallways; ine erectibn of bulldlnjgs and accum\ila,tio9 and loap of mqnçy; ,the 
construction and ïnaintenance df bridges across the ÏAauo fiver; aind the con- 
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structlon and maintenance of canals (or the purpose of Irrigation and manu- 
facturing,— any or ail of the said proposed opérations of this corporation to 
be locatefl in cities, towns, or villages in LIano or Mason counties, state of 
Texas." 

The county of Llano is located on the river of that name, partly 
on each side of the river. The county town bearing the same name 
is situated on the south side of the river, at a point about 100 miles 
northwest frona the city of Austin. In 1889 it Mvas not incorpo- 
rated. It then had about 1,000 inhabitants. The défendant pur- 
ohased several thousand acres of land just across the river from 
the town of Llano for a town site. It purchased certain irpn min- 
erai lands, and leased others, situated 10 miles or more from the 
town. It erected and established two hôtels in or near the town. 
The promoters of défendant contemplated extending short Unes of 
railroad from the owned and leased minerai lands into the town. 
In 1891 the Austin & Northwestern Eailroad Company had ex- 
tended its Une of road only to a point in Burnet county about 30 
miles distant from the town of Llano. There was and is no other 
railroad nearer Llano. The stockholders, directors, and officers of 
the défendant were ail and equally désirons of having a railroad 
built to the lands of that Company on the north side of the Llano 
river. The défendant then held 10,000 shares, of the par value of 
|100 each, of what it styles its "treasury stock." To the extent of 
the defendant's power to take such action, the stockholders and 
directors authorized the président and a majority of the executive 
committee of the directors to use thèse 10,000 shares of treasury 
stock to secure the building of a railroad to its lands across the 
river from the old town of Llano. The plaintiff, in some of the 
ways familiar to such parties, had a controUing influence in or over 
the Austin & Northwestern Eailroad Company. The président and 
executive committee of the défendant opened negotiations, therefore, 
with the plaintiiî, and endeavored to secure a contract with the 
plaintiff to extend the railroad as desired for such portion of the 
defendant's treasury stock as might be agreed on by the parties. 
The plaintiff would not accept the stock as a considération for such 
a contract to extend the railroad, but expressed a willingness to 
contract to make the extension by the Ist day of July, 1892, if the 
défendant woùld contract with satisfactory security to donate the 
required right of way, grounds for terminal facilities at Llano, and 
a certain cash bonus, to be paid within 30 days after the comple- 
tion of the road by or before July 1, 1892. Thereupon the prési- 
dent of the défendant, with the full knowledge and actual indi- 
vidual approval of ail of the directors and of a majority of the 
stockholders, induced certain of the stockholders of the défendant 
to exécute their several promissory notes, aggregating $120,000, in 
favor of the défendant, for the 10,000 shares of the defendant's 
treasury stock, estimated at 12 cents on the dollar of its par value, 
attaching to the respective notes as collatéral security the équiva- 
lent amount of the stock taken by each maker, with the distinct 
oral agreement at the time that if the contemplated contract for 
the extension of the road was not made thèse notes should be 
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returned to the makers, and the stock restored to the corporation; 
otherwise, on the securing of the contemplated contract for the ex- 
tension of the railroad, thèse notes were to become absolute. The 
président of défendant, and others of its stockholders and direc- 
tors, procured to be made by certain citizens of the city of Austin 
snbscriptions to the donation required to secure the desired rail- 
road extension. Thèse Austin subscrdption notes were drawn pay- 
able to the order of Charles Dillingham, who was then président 
of the Austin & Northwestern Railroad Company, and connected 
in some way with the plaintiff, but were delivered by the makers 
to the président of the défendant. He thereupon made the contract 
of 6th October, 1891, with the plaintiff, which purports to bind the 
plaintiff to build the road by the Ist of the next July, and to bind 
the défendant to furnish the required right of way, ground for ter- 
minal facilities at Llano, and a cash bonus of |72,000, to be paid 
within 30 days after the completion of the road; and, to secure 
the purported obligation of the défendant, its président indorsed 
and delivered to the plaintiff the notes, with the treasury stock at- 
tached, to the aggregate amount of |73,200, and also delivered to 
the plaintiff the Austin subscription notes, to the aggregate amount 
of 139,149. The remainder of the treasury stock notes, to the ag- 
gregate amount of |46,800, now become absolute by the making of 
the contract of 6th October, 1891, were retained for the account of 
the défendant, and used by it as its bills receivable. At the request 
of the président of the défendant, the plaintiff placed the Austin 
subscription notes with J. H. Eaymond & Co., bankers at Austin, 
and the treasury stock notes, transferred to it, with the First Na- 
tional Bank of Llano, under the following letter of instructions: 

"Thèse notes are placed In your bands with the following instructions: Un- 
til notes are paid, they are held subject to my order. When the notes are 
coUeeted, the ^mounts paid are to be held in trust for the Pacifie Improve- 
ment Company and the Llano Improvement & Furnace Company, and in ac- 
cordance with the terms of an agreement made and entered into on the 6th 
day of October, 1891, by and between sald parties." 

The plaintiff fully performed its part of the contract of 6th Oc- 
tober, 1891. The défendant f urnished the right of way and ground 
for terminal at Llano, but was not able to pay the cash bonus with- 
in 30 days after the completion of the road. Negotiations were 
then opened between the managing officers of the défendant and 
the plaintiff for an extension of time or an adjustment, and just 
prior to November 21, 1892, the président of the défendant informed 
the directors that he believed he could tnduce the plaintiff to ac- 
cept the defendant's note for $25,000 in settlement of its obliga- 
tions under the contract of October 6, 1891, and release the notes 
yet remaining with the Austin and Llano banks, provided the de- 
fendant would give its note for that amount, and let the $20,000, 
which the Austin bank had collected on the notes placed with it, 
and the $27,000, which the Llano bank had collected on the notes 
placed with it, be at the same time paid to the plaintiff. The ma- 
jority of the directors, and ail spoken to on the subject, individu- 
ally expressed their satisfaction with such an arrangement, if it 
v.66F.no.4— 34 
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could be made. It was made, and the note sued on, bearing date 
21st NoYember, 1892, was given the plaintifE. On the same day 
that this note bears date there was a called meeting of the stock- 
holders of the défendant, at which a majority was présent, and it 
was unanimously "resolved, that any of the makers of the notes, 
amounting to $46,200, which were held by the Paciûc Improve- 
ment Company, and are now held by the Llano Improvement & Fur- 
nace Company, be permitted, if they so elect, to talve up their notes 
by delivering to said L. I. & F. Co. the stock which is attached to 
said notes, which stoclc is to be accepted as full payment of such 
notes; and, further, that the président of the company be in- 
structed to enforce payment of such notes as are not paid by volun- 
tary delivery of attached stock." The twenty-first paragraph of 
the spécial finding is în the following words: 

"A majority of the stockholdêrs and directors fuUy acqulesced in ail of the 
aforesaid transactions, and among those cogndzant of the transaction there 
was no expression of dissatisfaction at any time prior to the institution of 
this suit. Some of the stoclcholders, however, did not know of said contracts 
with the plaintiff; did not know that the défendant had incurred any Per- 
sonal liability to the plaintiff; did not know of the exécution of the note sued 
upon in this case; hâve not expressed their approval of the same; and would 
not hâve approved the same had they been advised of said transactions." 

During the negotiations between the parties, after the comple- 
tion of the road, "there was no question as to the yalidity or in- 
validity of the original contract of date October 6, 1891, or as to 
the extent of defendant's liability under said contract; the only 
question being as to the financial ability of défendant company to 
pay the obligations then admitted by thé ofQcer» of the défendant 
company to be due under said original obligation." It cannot be 
seriously disputèd that, if the original contract was within the 
power of the défendant to contract, the plaintifE is éntitled to ail 
it claims in this action, and the défendant has no support for its 
défenses or for its cOunterclaims. Ail of the constituents of the 
défendant appear to hâve from its organization land ail along con- 
strued its charter power s to authorize the development of a popu- 
lous business center at the selected seat of its expressly authorized 
opérations. Many features in the group of its purposes and objects 
set out in its charter strongly support that construction. It can- 
not be questioned at this titoe of day that, àt aii inland situation 
like the county of Llano, many of the purposes and objects of the 
défendant could not be successfully pursued, or its express powers 
exercised, without facilities of railroad transportation. Its express 
powers charge the défendant with no duty to the public whicn the 
contract of 6th October, 1891, in any degree disàbled it to pôrform. 
It is contended, and it is found to be true, that at that time the de- 
fendant was insolvent, and has been so eve? since, The want of 
opportunity or the failufê to màké such a contract at or sqon after 
its organization mày havè produced or promoted this condition of 
its being, but the contraèt of 6th October, 1891, cèrtainly did not 
either prodùce oir prbmote that condition. iBeing, then, ihsolYent, 
what it called its "treasury stock"^ was in f act without valtie^ 'The 
ïcral agreement Où which certain 6f ità «tockholders gave ihéir set- 
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eral notes for this treasury stock shows that they each considered it 
ralueless until the contract to build the road could be secured, and 
that then it would be worth 12 cents on the dollar of its par value. 
Thèse notes, aggregating $120,000, must, in the absence of any proof 
showing a différent actual value, be taken to be of their face value. 
Ont of less than two-thirds of them in amount, selected by the de- 
fendant for the satisfaction of the plaintifl's demand for collatéral, 
there was collected in a few months the sum of |27,000. The re- 
mainder, |!)3,000 in amount, remained for account of défendant as 
its bills receivable, against which the défendant expended $3,000 
in securing right of way through the property of others, and parted 
with certain of its own lands, of the value, in June, 1892, off 5,000, 
showing an apparent net gain to the défendant on the actual trans- 
actions of |85,000. It is not apparent, therefore, that there was 
any actual diversion of the funds of the défendant by reason of 
the original or subséquent negotiations with the plaintiff. In the 
view we take of this case, we find it unnecessary to décide whether 
or not the contract of 6th October, 1891, was void for want of 
power in the défendant to so contract It appears that at and 
priôr to the 21st of November, 1892, there was in bank in Austin 
and Llano the sum of |47,000 in cash, held in trust by the respective 
banks for the plaintiff and the défendant, in accordance with the 
terms of the contract of 6th October, 1891; and there were at the 
same time in the hands of those banks, and severally held by them, 
subject to the order of the plaintiff, promissory notes that had 
been transferred and delivered by the défendant to the plaintiff of 
the aggregate face value of about $53,000, to the larger portion of 
which, aggregating the sum in face value of $46,200, there were at- 
tachée as collatéral security 3,850 shares of the stock of the défend- 
ant. The plaintiff had fully perforraed its part of the contract of 
6th October, 1891. Now, whether that contract was in truth void 
or valid, if the défendant had then decided to treat it as void, 
and refuse performance, hère was abundant subject for litigation, 
and suflficient considération for making the note on which this ac- 
tion is brought. Cook v. Wright, 1 Best & S. 559; Tuttle v. Tuttle, 
12 Metc. (îlass.) 551; Market Co. v. Kelly, 113 U. S. 199, 5 Sup. Ct 
422. We conclude that this case cornes within the authority of the 
cases just cited, and is subject to the recognized rules which under- 
lie those décisions. We are of opinion that the spécial findings sup- 
port the Judgment of the circuit court, and that judgment is aflarmed- 



RUHM V. UNITED STATES. 

(Circuit Court, D. Tennessee, M- D. Aprll 10, 1895.) 

No. 3,035. 

DiSTHiCT Attobnet— Extra Compensation. 

Act June 20, 1874, § 3, declarlng that no civil officer shall hereafter recelve 
any compensation from tlie United States, beyond liis salary allowed by 
law, provided tliat this shall not be construed to prevent the employment 
and paymeat by the department of Justice of district attorneys, as allowed 
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by law, far the performance of services not covered by their salaries or 
fées, gives to a district attorney no new rights to extra compensation, but, 
at most, merely préserves sucb as the law theretofore gave. 
2. Samb — Rbcoveby of Pensions. 

It being declared the duty of a district attorney, by Rev. St. § 771, to 
prosecute In bis district ail civil actions in wliich the United States is con- 
cemed, he is not entitled to extra compensation for conducting a suit to re- 
cover a pension f raudulently received. 

8. SaME — EXAMINING TiTLB TO POST- OFFICE SiTE. 

He cannot recover extra compensation for examining title to post-offlce 
site, or clerk hlre and tnivel of clerk in connection with such examina tien; 
there being no law allowing spécial clerk hlre in such a case, and district 
attomeys being required by \ct March 2, 1889 (25 Stat. 939), to render ail 
légal services connected with procurement of titles to sites for public 
buildings. 

4. Samb— Services in Circuit Court of Appeals. 

He cannot recover extra compensation for services in a case which went 
to the circuit court of appeals, in performing which he had to go ont of his 
district; for, though performance of such services is not a duty belonging 
to his office, there is no law authorlzing compensation therefor. 

5. Samb — Expensbs of Dockbts. 

If the cost of docltets can be allowed a district attorney, as a proper office 
expense, It should be allowed out of the fées and émoluments earned for the 
years during which the expenses were incuiTed, and not otherwise. 

Action by John Bulim against the United States. 

Lee Brock and John Ruhm, Jr., for petitioner. 
Tuïlj Brown, U. S. Dist Atty., and John W. Childress, Asat. U. 
S. Dist. Atty. 

CLARK, District Judge. This suit is brought under the act 
of congress of March 3, 1887 (24 Stat 505), to enforee certain claims 
against the United States. Claimant was district attorney of the 
United States from May, 1889, to February 1, 1894, for the Mid- 
dle district of Tennessee. The claims are for expenses incurred 
and spécial services rendered during his term of office. The fées 
sued for are alleged to be for services performed under the direc- 
tion of the attorney gênerai, not connected with the duties of the 
office of the district attorney, and not, therefore, covered by the 
salary and fées belonging" to the oflice. The fées and expenses are 
(1) for service in what is called the "Williams Pension Case"'; (2) 
expenses and service in the matter of the Clarksville post office; 
(3) fées in case of Hill et al. v. U. S., before the United States cir- 
cuit court of appeals for the Sixth circuit; (4) compensation for 
service in Cumberland River Improvement Cases; (5) fées for serv- 
ice in same cases as preceding; (6) spécial counsel fee as extra al- 
lowance in Porterfield Case; (7 and 8) expenses for certain dockets 
for use in the district attorney's office. 

It is made the duty of the district attorney to défend the govern- 
ment in ail suits under the act; and the court is required to state 
in writing the flndings of fact and conclusions of law, and file the 
same in the cause. It will be well, before taking up the partictilar 
claims separately, to bear in mind certain statutes, and the prin- 
ciples established by récent décisions which bear upon the subjéct. 
The opinions expressed on the circuits are not in harmony, and those 
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ot the attorneys gênerai are in conflict. 19 0pp. Attys. G«n. 123. 
This is due in part, probably, to changes in législation. So far as 
the subject has been before the suprême court of the United States, 
the cases are in accord, and give eut no uncertain souud. The 
position taken by claimant is that the fées claimed as spécial com- 
pensation are authorized, and may be allowed, under the provlso 
to section 3 of the act of congress of June 20, 1874 (18 Stat 85), 
which is as follows: 

"That no civil officer of the governinent shall hereafter receive any com- 
pensation or peraulsites, directly or indirectly, from the treasury or property 
of the United States beyond his salary or compensation allowed by law; pro- 
yided, that this shall not be construed to prevent the employaient and pay- 
aient by the department of justice of district attorneys as allowed by law 
for the performance of services not covered by their salaries or fées." 

This sectidn, . however, clearly enacts a gênerai stringent rule 
against any compensation, beyond the salary and fées speciâcally 
authorized by law as belonging to the office, and the proviso simply 
saved from repeal by implication any existing law which allowed 
the department of justice to pay district attorneys for serrices not 
covered by the salary and fées belonging to the oflSce. The proviso 
occurs in a restrictive act, and afflrmatively authorizes nothing. 
The question is left to dépend on the existence of other laws under 
which the department of justice may act. If a statute existed, 
authorizing the department to employ and pay for spécial services, 
it would by no means follow necessarily that the courts could, in suit, 
enforce such claim as a gênerai obligation against the government 
Examination of the appropriation acts for récent years discloses 
apparently that it has been the custom of congress to appropriate 
a sum to the department of justice, and place the same practically 
under the control and discrétion of the attorney gênerai, to be ap- 
plied as compensation for spécial services of the district attorneys; 
and this is referred to by Judge Hanford as having been so since 
1889, in Winston v. U. S., 63 Fed. 692. In the absence of spécifie 
authority, it could not be maintained, however, that this would au- 
thorize the attorney gênerai to contract a debt against the govern- 
ment which could be put in suit, and enforced as a légal obligation. 
The most that could be said of such practice is that it vests in the 
attorney gênerai a power, coupled with judicial discrétion, under 
which he might employ and pay for spécial services in view of the 
fund at his disposai, but" his discrétion could not be controlled by 
the courts. Section 363, Kev. St., authorizes the attorney gênerai 
to employ counsel to assist the district attorney. Before compensa- 
tion is allowed, the attorney gênerai must certify that the service 
was rendered, and could not be performed by the district attorney 
(section 365), and, by section 368, the attorney gênerai exercises 
gênerai supervisory power over the accounts of the district attor- 
ney. The court has been referred to no statute which distinctly 
authorizes the employment and compensation of the district at- 
torney for services of the kind now in question. The district at- 
torney is allowed salary at the rate of |200 a year (Kev. St. § 770) ; 
and, out of the fées and émoluments of his ofQce, he may be al- 
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lowed by the attomey gênerai to retain |6,000 a year, besides office 
expenses (section 835). And the allowance for personal compensa- 
tion for each calendar year "shall be made from the fées and émolu- 
ments of that year and not otherwise" (section 843), and any sur- 
plus above what may be retained must be paid into the treasury 
(section 844), and ail fées for which the United States is liable must 
be paid on settling the district attorney's accounts at the treasury 
(section 856). The compensation is libéral. Among the duties 
which belong to the office of district attorney by law are those 
enumerated in section 771, Eey. St, to prosecute ail crimes and 
offenses and ail civil actions in which the United States is con- 
cerned; and, by section 355, upon application of the attorney gên- 
erai the district attorney is required to furnish any assistance or 
information in his power, in relation to title of public property 
within his district. Other parts of the Eevised Statutes are set ont 
in full in the opinion of the court in Gibson v. Peters, 150 U. S. 342, 
14 Sup. et. 134, and hère referred to, for the purpose of this case, 
without repeating the same. Mr. Justice Harlan, deliyering the 
opinion, says: 

"It ought not to be ditïiciilt, under any reasonable construction of tbese 
statutory provisions, to ascertain the intention ot congresg. A distinct provi- 
sion is made for tlio salary of a district attorney, and he cannot receive, on 
tliat account, any more tlian the statute prescribes. But the statute is equally 
explicit in declarinfr, in respect to compensation that may be 'taxed and al- 
lowed,' that he shall receive no other than that specified in sections 823 to 
827, inclusive, 'except in cases otherwise exjjressly provided by law.' It 
also déclares that no oflacer in any branch of the public service shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, 
for any service or duty, unless the same is expressly authorized by law, orun- 
less the appropriation therefor explicltly statos tlint it is for such additional 
pay, extra allowance, or compensation. No room Is left hère for con- 
struction. It is not expressly provided by law that a district attomey sliall 
receive compensation for services perforraed by him in conducting suits 
arising out of the provisions of the national banking law, in which the 
United States or any of its offlcers or agents are parties. Without such ex- 
press provision, compensation for services of that character cannot be taxed, 
allowed, or paid. Nor can the expenses of the receivership be held to in- 
clude compensation to the district attorney for conducting a suit in which 
the receiver is a party, for the obvions reason that the statute does not 
expressly provide compensation for such services. Oongress evidently Intend- 
ed to require the performance by a district attorney of ail the duties imposed 
upon him by law, without any other rémunération than that comlng from his 
salary, from tho compensation or fées authorized to be taxed and allowed, 
and for such other compensation as is expressly allowed by law, specifically, on 
account of services nàmed." 

And in U. S. v. Bashaw, 152 U. S. 436, 14 Sup. Ct. 638, const4*uing 
Eev. St. §§ 838, 3085, under which the district attorney was to re- 
ceive for expenses and services in certain prosecutions such al- 
lowance as the secretary of the treasury might deem just and rea- 
sonable, it was held that an action could not be maintained by the 
district attorney for services and expenses until the secretary of 
the treasury flrst determined Vfhàt sum was just and reasonable. 
Mr. Chief Justice FuUer, in delivering the opinion, siaid : 

"But, without further remark on this branch of the case, it must be admit- 
ted that even if the rulings of the department were erroueous, and its prac- 
tice ûot controUing,— upon which we express no opinion,— whatever sum was 
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to be pald was left to be determlned by the secretary of the treasury, as he 
sbouM deem reasonable and just, and this Involved the exercise of judgment 
and discrétion on bis part. The courts cannot control, though in proper 
cases they may direct, the exercise of judgment or discrétion in an executive 
oiiScer. In this case, as we hâve said, the exercise of discrétion was not 
properly invoked, and the party bad no right to ask the court to substitute 
its judgment for the judgment of the secretary." 

In U. S. V. Shield, 153 U. S. 91, 14 Sup. Ct. 735, Mr. Justice Jack- 
son, speaking for the court, said: 

"Fées allowed to public offlcers are niatters of strict law, depending upon 
the very provisions of the statute. They are not open to équitable construc- 
tion by the courts, nor to any discretionary action on the part of the officiais." 

In respect to claims of the Idnd now considered, — by public offi- 
ciais for spécial personal compensation or expenses, — it is clear 
that nothing like an implied obligation can be relied on, and tliat 
claimants must distinctly point out a statute clearly authorizing 
the claiin. The cases just cited are récent, and clearly establish 
this proposition, and are absolute authority for this court, and con- 
sonant with reason and sound public policy. Under équitable con- 
struction, thèse claims would rapidly assume immense proportions. 
Whatever may be the practice of the heads of departments, M'hen 
the claim is put in suit the question is one of strict légal right. 
It is the purpose of congress, ciearly disclosed iu the statutes re- 
ferred to, that compensation for service and expenses for any given 
year shall be paid out of the fées and émoluments of that year, and 
the same rule obtains as to expenses of any year to be met by ap- 
propriations for such year. This preveuts large accumulation of 
claims going over against appropriations in other years. And if 
such claim can be allowed. in view of the positive provisions of 
Eev. St. §§834, 843, it should be shown that a reasonable effort 
was made to hâve the claim allowed and settled at the proper time, 
^8 the delay, to an extent, discrédits the claim. The éléments nec- 
essary to entitle a claim of this kind to allowance are well stated 
Tjy Atty. Gen. Garland (19 Op. Attys. Gen. 125). He says: 

"From thèse authorlties it may be derived that the éléments necessary to 
justify the payment of compensation to an oflBcer for additional services are. 
that they shall be performed by virtue of a separate and distinct appoint- 
ment authorized by law; that such services shall not be services added to or 
connected with the regular duties of the place he holds; and that a compensa- 
tion, whose amount is fixed by law or régulation, shall be provided for their 
payment. See Stansbury v. U. S., 8 Wall. 34." 

Without pursuing the gênerai subject further, the items of the 
account are now taken up and) passed upon : 

Item 1 is claimed as fee for conducting a suit to recover a pen- 
sion f raudulently received. This suit must hâve been in the courts 
of the district for which'claimant was district attorney. It was 
ïiis duty, as such; officiai; under section 771 of the Rerised Statutes, 
to attend tô this suit, and he is éhtitled to no extra compensation 
therefor. Certain files and correspondence are referred to, but 
thesé were not offered on the héaring; and stàtenients of the wit- 
ness'ori thiSj as well as other itemS, cohsist of conclusions mereïy, 
and gite no facts in détail, with dates, so that the court may fuily 
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understand the case. So that, apart from thé légal objection, I 
would hold that this item is not sustained by satisfactory proof. 

Second item claimed consista of fee of |250, and clerk hire and trav- 
el of clerk in regard to title to post-ofiice site at Clarksville; the serv- 
ice being an examination of title. The proof is hère, again, meager. 
There is no law authorizing spécial clerk hire in a particular case 
like this, and none allowing the fee. This post-oflice site is within 
the Middle district, and this examination of title was a duty at- 
tached by law to the office of district attornev. Rev. St. § 35.5. And 
the act of congress of Maroh 2, 1889, 25 Stat. 939 (1 Supp. Bev. St. 
p. 698), provides, among other things, "that hereafter ail légal serv- 
ices connected vi'ith the procurement of titles to site for public 
buildings, other than for life saving stations and pier-head lights, 
shall be rendered by United States district attorneys." "Provid- 
ed further, that hereafter, in the procurement of sites for such 
public buildings, it shall be the duty of the attorney-general to re- 
quire of the grantors in each case to furnish, free of ail expenses to 
the government, ail requisite abstracts, oiBcial certifications, and 
évidences of title that the attorney-general may deem necessary." 
This item is therefore disallowed. 

Item 3 is for fee in a suit which went to the United States cir- 
cuit court of appeals. I quite agrée with the ruling of Judge Han- 
ford in Winston v. U. S., 63 Fed. 690, that no compensation is pro- 
vided by law for such services, although it is tme that as claimant 
went ont of his own district, it was not a duty belonging to his 
office to perform such service. It is said the attomey gênerai al- 
lowed |2()0, arbitrarily flxing half thereof for each of the years 1892 
and 1893, presumably as part of the fées and émoluments received 
for those years. Hère, again, for want of facts, it is difflcult to un- 
derstand just what did take place. There being no law which au- 
thorizes this compensation, the action of the attomey gênerai is con- 
clusive, and cannot be controlled or set aside by the courts. While 
this question was reserved in U. S. v. Bashaw, supra, I think there 
is little or no doubt what the answer must be. Schloss v. Hewlett, 
81 Ala. 270, 1 South, 263; Carrick v. Lamar, 116 U. S. 423, 6 Sup. a. 
424. Whether the attorney général could lawfully allow the claim 
at ail is a question not calling for décision, as the oase is presented. 
The claim was not allowed generally, but only as payable in a par- 
ticular way, and not otherwise. It was agreed in argument that 
claimant earned and received the maximum compensation allowed 
by law during the years he was district attorney, except the month 
of January, 1894, and for this month claimant says he received §205. 

Items 4 and 5 are disallowed. What was said in regard to item 2 
applies to thèse, and need not be repeated. 

I hâve been referred to no law providing for the compensation 
claimed in item 6. The service was a duty clearly belonging by 
law to claimant's ofiSce, and he was entitled to no extra compensa- 
tion. 

Items 7 and 8 are not warranted by any law of which I am aware. 
No authority from the department to supply thèse dockets is shown. 
If it could be allowed as a proper office expense, this should hâve 
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been done ont of the fées and émoluments eamed for the years 
during which the expansés were incurred, and not otherwise. Thèse, 
as stated, exceeded the limit of compensation allowed by law. 

The resuit is that I flnd in favor of the govemment, and against 
claimant, on every item in the claim. The pétition will therefore 
be dismissed, with costs. Ordered accordingly. 



UNITED STATES v. McGLASHBN et aL 

(Circuit Court, B. D. Wisconsin. March 23, 1895.) 

Action on Forfeited ÎIecognizahcb— Dépense. 

In an action on a forfeited recognizance, only a légal défense can be 
heard; and the fact that there was an appearance or dlscontlnuance after 
forfeiture Is not a légal défense, though it would constitute matter for ap- 
plication, under Eev. St. § 1020, to the court which adjudged the for- 
feiture, to hâve the penalty remitted. 

Action by the United States against Guy S. McGlashen and oth- 
ers. 

Thls is an action at law upon a forfeited recognizance, in which Guy S. Mc- 
Glashen is the àUeged principal, and R. E. McGlashen and J. W. Surfis the 
suretles. R. E. McGlashen is the only défendant found in thls district, and 
the only one before the. court A jury was waived, and the cause submitted 
to the court upon stipulated facts to the effect that the allégations of the com- 
plaint are true; that an indictment for subornation of perjury, and transmit- 
ting and presenting a false and forged affidavit, with Intent to defraud the 
United States, was found and flled at a term of the United States district 
court for the district of Kansas, on September 14, 1889; that the recognizance 
alleged was duly entered into by the défendants for the appearance of said 
principal at the next term of said court; that at such next term, for Septem- 
ber, 1890, the said principal failed to appear, and on September 6, 1890, it 
was thereupon adjudged by said court "that said recognizance be forfeited 
against said principal and suretles, and that the obligation and seeurity be 
prosecuted." It is further stipulated that the records of said court show sub- 
séquent entries in the cause against Guy S. McGlashen as follows: Of con- 
tinuances to the next term, on motion of the district attorney, October 5, 1891, 
March 14, 1892, and September 12, 1892, respect! vely; and on March 6, 1893, 
that a noUe prosequi was entered, and the défendant discharged. There is no 
showing or prêteuse that any application was made to that court, or action 
had, to remit the penalty or forfeiture, under section 1020, Rev. St 

J. H. M. Wigman, U. S. Atty. 

H. L. Eaton, for défendant R. E. McGlashen. 

SEAÎkLAN, District Judge (after statiug the facts). The facts 
which are material for détermination of liability in this case are 
ail undisputed and conceded, and the only question presented is 
whether the surety can or- must be relieved because of the proceed- 
ings subséquent to default and forfeiture. It is insisted in behalf 
of the surety who is défendant hère that the entries of continuance 
which followed the forfeiture import that the principal was présent 
and ready for trial at the subséquent terms, and the nolle prosequi 
deprived the sureties of a right to further produce the person of the 
principal, and rendered performance of their obligation impos- 
sible; that the sureties are therefore absolved from liability. This 
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contention îs wîthout force for a défense at lawagàmst a forfeiture 
of the recognizance, even if it be assumed that tibie principal was 
in attendance at the subséquent terms. It would constitute mat- 
ter for an application, under section 1020, Ect. St., to hâve the 
penalty remitted, in wholè or in part; but that must be addressed 
to the court which adjudged the forfeiture, and where alone is 
lodged a discrétion to grant relief when it appears that "there has 
been no wilful default of the party, and that a trial can, notwitli- 
standing, be had in the cause, and that public justice does not other- 
wise require the same penalty to be enforced." This court can 
only hear a légal défense. The inquiry is not open upon this issue, 
and in this forum, to ascertain whether the prosecutionwasactual- 
ly prevented, and discontinuance made necessary, by the absence of 
the principal at the time appointed, or whether the principal was 
produced at a later term, and, if so, whether the prosecution was 
then enabled to proceed. The fact that there was an appearance 
or a discontinuance after forfeiture is not a légal défense. The 
recognizance is "a contract between the cognizors and the govern- 
ment that if the latter would release the principal cognizor from 
custody tlie former would undertake that he should personally ap- 
pear at the specifled time and place to answer the indictment" 
U. S. V. Van Fossen, 1 Dill. 406, Ped. Cas. No. 16,607. The obliga- 
tion is peremptory, and the penalty accrues on the failure to ap- 
pear according to its condition. The parties become absolute debt- 
ors to the obligée for the amount, and "must be held liable to pay 
the same, unless they can show some matter legally sufQcient to- 
excuse the failure." Id. The opinion in the Van Fossen Case is 
by Judge Dillon, concurred in by Judge Delahay; and the report 
shows (page 412) that a subséquent application was made, upon 
showing that the principal died after the forfeiture, and while 
imprisoned upon charge for another offense, committed prior to tlie 
date of the recognizance in suit, and Mr. Justice Miller thereupon 
concurs in holding that the sureties were not exonerated. I think the 
authorities are uniform in thus placing liability, and the foUowing 
citations are well in point, in addition to the Van Fossen Case: 
Taylor v. Taintor, 16 Wall. 366; State v. Traphagen, 45 N. J. Law, 
134; State v. Scott, 20 lowa, 63; People v. Anable,7Hill,33. Those 
cited in behalf of the défendant are not applicable to a forfeited 
recognizance, except the Louisiana cases; and the latter can only 
be reconciled with the rule of absolute liability above stated by the 
assumption that there was some discrétion vested in the courts of 
that state by statute. The adjudication of forfeiture hère shown 
must be accepted in this forum as conclusive against any matters 
asserted in the défense. XJ. S. v. Ambrose, 7 Fed. 5.54. I am there- 
fore constrained to hold that this court is without power to grant 
relief under section 1020, Eev. St., and that there is failure to show 
any légal défense. Findings must be given in favor of the plaintiff, 
and judgment accordingly, but binding only the défendant served, 
R. K McGlashen, as provided by section 737, Eev. St. So ordered. 



LOWEEY V. KCSWOBM. ' 639 

LOWRBT T. KUSWORIL 

(Circuit Court, N. D. lUlaoIs. Mardi 27, 1895.J 

Dépositions de Bbnb Esse— Right to Examine Adversabt. 

Under Rev. St. | 863, authorizlng tbe examination of witnesses de bene 
esse when they réside out of the district in whlch the cause is to be tried, 
and at a greater distance than 100 miles from the place of trial, and sec- 
tion 858, making parties to civil actions compétent witnesses therein. In 
an action on promissory notes, défendant may examine plaintiffi de bene 
esse, even before issue joined, wbere plalntiff résides out of the district 
and more than 100 miles from the place of trial. Ex parte Fisk, 5 Sup. 
et 724, 113 U. S. 713, distlngulshed. 

Action by William J, Lowrey against Mollie Kusworm on prom- 
issory notes. Plaintiff was examined de bene esse before issue 
joined, but refused to produce the notes on which the action was 
brought, on the ground that such examination was unauthorized. 
Défendant applied for an order to compel production of the notes. 

Hamline, Scott & Lord, for Lowrey. 

Moran, Kraus & Meyer and J. P, Langworthy, for Kusworm. 

JENKINS, Circuit Judge. The plaintifE brought suit In the 
United States circuit court for the Southern district of Ohio to re- 
cover of the défendant upon certain promissory notes alleged to 
hâve been made by her. Before answer to the déclaration, the 
défendant undertook to examine the plaintiff as a witness de bene 
esse at the city of Chicago, the résidence of the plaintiff, under Rev. 
St. § 863, upon the ground that the plaintiff resided out of the dis- 
trict in which the cause is to be tried, and at a greater distance 
than 100 miles from the place of trial. The plaintiff appeared 
before the commissioner in obédience to the process, and submitted 
to examination, in the progress of which he was required by counsel 
for the défendant to produce the notes upon which the suit was 
brought, and which were under his control. This, under advice of 
counsel, he declined to do, and application is now made to compel 
the witness to comply with the demand. 

It is objected that the proceeding is wholly unauthorized, and 
that there is no provision of law authorizing the examination of an 
opposite party, and especially before issue joined. The statute 
under which the proceeding is had authorizes the taking of the 
testimony of any witness in any civil cause, under the circumstances 
fitated in the statute. This act was passed in 1789, and at a time 
when parties and persons interested in the event of a suit were 
disqualifled as witnesses in the cause. In 1864 an act was passed, 
incorporated in the Revised Statutes as section 858, providing that 
in the courts of the United States no witnesses shall be excluded 
in any action on account of color, or in any civil action because he 
is a party to or interested in the issue tried, with certain exceptions 
in respect of actions by or against executors, administrators, or 
-guardians. The question whether, under this statute, a party could 
be required to testify by the other party, received solution in the 
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case of Texas v. Ohilea, 21 Wall. 488. In that case the court held 
that any doubt should be resolred in a libéral spirit, in order to 
obviate, as far as possible, the existing evil sought to be remedied 
by the act; and it was held that the purpose of the act in making 
parties compétent was, except as to those named in the proviso, to 
put them upon a footing of equality with other witnesses, and to 
be admissible to testify for themselves and compellable to testify 
for the others. This décision was followed in Eailroad Co. v. 
Pollard, 22 Wall. 341. Thèse décisions place it beyond doubt that 
a party may be examined at the instance of the opposite party if 
the case cornes within the conditions of the statute, as hère it 
does. It has been supposed, however, that the csise of Ex parte 
Pisk, 113 U. S. 713, 5 Sup. Ct. 724, is opposed to the prior décisions 
referred to. A careful examination of that case discloses that the 
notion is unfounded. There one party to a suit sought to examine 
the opposite party, in advance of the trial, under the Code of Civil 
Procédure of the state of New York. The court held that the 
statute of New York is in conflict with the provisions of the Eevised 
Statutes of the United States, which provide that "the mode of 
proof in the trial of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court except as herein- 
after provided." Section 861. The court, however, while making 
no référence to the case of Texas v. Chiles, was careful to state 
that the ground for the examination of the party did not fall 
within the conditions required by the act of congress. It referred 
to the fact that the statute of the United States with great particu- 
larity prescribed the circumstances under which dépositions might 
be taken in advance for use at the time of trial; that they were 
circumstances relating to the conditions of the witnesses, to rési- 
dence more than 100 miles from the court, or bound on a voyage 
to sea, or going ont of the United States, or out of the district in 
which the cause is to be tried, and to a greater distance than 100 
miles of the place of trial, before the trial, or when he is ancient 
or inflrm. The court then déclares that none of thèse things are 
suggested, nor were they thought of as foundation for the order 
under which the examination in that case was sought to be had. 
So that the case in no way conflicts with or limits the doctrine of 
the case of Texas v. Chiles. Since that décision, congress has pro- 
vided (27 Stat. 7, c. 14, approved March 9, 1892): 

"That in addition to the mode of taklng the dépositions of witnesses in 
causes at law or equity in the district and circuit courts of the tlnited States, 
it shall be lawful to take the dépositions or testimony of witnesses in the 
mode prescribed by the laws of the state In which the courts are held." 

Whether this act does not, as touching the examination of an 
adverse party as a witness, when such examination is allowed by 
the law of the state in which a suit is depending in a fédéral court 
held within such state, or by the law of the state in which a party 
may réside, do away with the effect of the ruling in Ex parte Fisk, 
is a question which is unnecessary hère to be determined. It is 
sulScient to say that the conditions under which the examination of 
the plaintiff is sought fall within those mentioned in section 863, 
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Rev. St. He lives at a greater distance from the place of trial 
than 100 miles, and the examination is sought at his place of rési- 
dence. The défendant had, therefore, clearly a rigM to take his 
testimony as a witness. 

The objection that the évidence is sought to be had before a 
plea to the merits might be of weight, were it not that the statute 
has failed to make any exception with respect to the time when the 
testimony shall be taken, and there is lacking power in the court 
to limit the authority to take the testimony to a time subséquent 
to an issue upon the merits. Indeed, such a limitation might, with 
respect to some of the conditions mentioned in the statute, render 
nugatory the statute. For example, if a witness is bound on a 
voyage to sea, or about to go out of the United States, or is ancient 
and infirm, the delay in taking his testimony, if such taking be 
postponed until issue joined in the suit, might render impossible 
the procuring of his testimony. The witness might then be beyond 
the jurisdiction of any court in the land, or might not survive until 
issue joined. The court has no more right to impose such a limita- 
tion in respect to one condition than it has to another. The inten- 
tion of congress is clearly expressed that within any of the condi- 
tions mentioned in the statute a party to a cause may at any time, 
without respect to the status of the suit in respect to pleadings, 
avail himself of the right granted, and procure the testimony of the 
witness to be read at the trial. 

The witness was served with a subpoena dùces tecum to produce 
the promissory notes and documents mentioned in his déclaration. 
They were under his control. I am advised of no good reason why 
they should not be produced, and there would seem to be, in the 
circumstances stated, good reasons for their production. An order 
will therefore be entered requiring the plaintifl to further attend 
upon the commissioner for examination, and to produce the papers 
demanded. 



In re BLACKBIED. 

(Circuit Court, B. D. Wlsconsin. March 15, 1895.) 

Habeas Corpus— Conflicting State and Fedekal Jurisdiction — Indtans. 
Habeas corpus wlll not lie to release an Indian convicted and imprls- 
oned under Laws 1885, c. 341, § 9 (23 Stat. 385), for assault with intent to 
kill, on the ground that he is entitled to be tried under the laws of the 
State of his résidence, by virtue of Laws 1887, c. 119, § 6, declaring In- 
dians, born within the United States, to whom lands hâve been allotted, 
to be citizens of the United States; such facts being matter of défense, 
and reviewable by writ of error. 

Application by David Blackbird, an Indian, for a writ of habeas 
corpus. 

Spooner, Sanborn & Kerr, for petitioner. 

H. E. Briggs and J. H. M. Wigman, for the United States. 

JENKINS, Circuit Judge. The petitioner was indicted in the 
district court of the United States for the Western district of 
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Wisconsin for an assault with intent to kill, committed within tlie 
limits of the Bad River Indian reseryation, and in violation of sec- 
tion 9, c. 341, Laws 1885 (23 Stat. 385). This statute comprehends 
such an offense committed by an Indian only. The petitioner was, 
upon trial, convicted, and sentenced to confinement in the state's 
prison for the period of three years, and is now serving his sentence 
therein. He applies for a writ of habeas corpus to restore to him 
his liberty, insisting that his conviction was illégal, and that his 
liberty is unlawfully restrained. This contention is based upon the 
ground that while he is of Indian blood, and originally belonged to 
the Bad Eiver band of Chippewa Indians, yet that at the time of the 
commission of the offense for which he was indicted, and at the 
time of the indictment and trial thereof, he was a citizen of the 
United States and of the state of Wisconsin ; that under the treaty 
of September 30, 1854, between the United States and the Chippewa 
Indians of the La Point or Bad River band, of which he was born 
a member, he took an allotment of certain lands within the réserva- 
tion, for which a patent issued to him on the 28th of December, 
1885, which patent provides that he shall not sell, lease, or in any 
manner alienate the land so allotted without the consent of the 
président of the United States. Section 6 of chapter 119 of the 
Laws of 1887 (24 Stat. 390) provides— 

"That every Indian born within the territorial limits of the United States to 
■whoin allotments sball hâve been made under the provisions of this act, or 
under any law or treaty, and every Indian born within the teiTitorial limits 
of the United States who has voluntarily taken up within said limits his rési- 
dence separate and apart from any tribe of Indians therein, and has adopted 
the habits of civilized life, is hereby declared to be a citizen of the United 
States, and is entitled to ail the rights, privilèges and Immunlties of such citi- 
zen, whether said Indian has been or not by birth or otherwise, a member of 
any tribe of Indians within the territorial limits of the United States, without 
in any manner Impairing or otherwise afCecting the right of any such Indian 
to tribal or any other property." 

The petitioner claims that by virtue of this statute, and by rea- 
son of such allotment, he Is a citizen of the United States, and, by 
reason of his résidence within the state of Wisconsin, that he is a 
résident and elector of that state, and is not subject to the pro- 
visions of the act underwhich he was indicted; that he can only be 
held for the act charged to the laws of the state of Wisconsin, and 
thereunder is entitled to be tried therefor by a jury of the county 
in which the alleged offense was committed; and that the United 
States district court for the Western district of Wisconsin was 
without jurisdiction to try him for the alleged offense. 

The indictment aptly charged the statu tory offense to hâve been 
committed by the petitioner within the district and within the 
limits of an Indian réservation, and that the petitioner was an 
Indian of a Chippewa tribe, and was at the time of the commission 
of the offense under the charge of an Indian agent and superintend- 
ent of the United States. The interesting question sought to be 
raised by this application is this: The govemment of the United 
States, in furtherance of its attempt to civilize the Indians, has seen 
fit to confer upon them the title in severalty to the lands held in 
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trust by the United States for the varions tribes, with a view to 
induce them to take upon themselves the life and habits of civiliza- 
tion. This title bas net been conferred, however, with absolute 
right of disposition. The Indian can neither sell, leasé, nor other- 
wise dispose of the land. By some of the acts or treaties this 
inability of disposition is restricted to a period of time, ordinarily 
25 years; and in othec cases, as hère, lie is net allowed to dispose 
of the property without the consent of the président. The right 
of inheritance by bis cbjldren is recognized. As a further incentive 
to the adoption of civilized life, the ladian to whom such allotment 
is made is clothed with citizenship. The government bas not con- 
strued thèse provisions of the law as removing its wardship over 
the Indian, and claims that the tribal relation still remains. The 
govemment still continues to them the payrnent of treaty money, 
and supervision over them by means of a superintendent or agent 
résident within the réservation. It is insisted for the petitioner 
that the conferrîng of citizenship removes the Indian upon whom 
such citizenship bas been conferred from the application of laws 
governing the Indian tribes, and that the petitioner, by virtue of bis 
citizenship, stands before the law as any other citizen of the United 
States and of a state govemed by no other or différent law than 
that to which a white citizen is amenable. The question is not 
only one of interest, but is far-reaching in its results; for, if the 
contention of the petitioner be correct, the"entire supervision and 
government of Indians to whom allotments hâve been made is done 
away with, and ail such Indians are incorporated into the body of 
the people, and are no longer under that separate systera of govern- 
ment which was deemed necessary to their peculiar condition. 
The question, by reason of its importance, should receive solution 
by the final and authoi'itative détermination of the suprême court. 
No décision of the matter by me would set the matter at rest, and, 
for reasons about to be stated, I flnd no occasion to express any 
opinion upon the question. 

The gênerai principle is well settled that upon the hearing of an 
application for a writ of habeas corpus the question at issue is 
whether the prisoner is held without jurisdiction, and that the 
function of the writ is not to correct errors. In re Chapman, 15 
Sup. et. 331, and cases cited, and Andrews v. Swartz, 15 Sup. Ci. 
389 (both decided February 4, 1895, not yet offlcially reported). It 
is there held, following many cases of the suprême court, that 
ordinarily the writ will not lie where there is a remedy by writ of 
error or appeal. Hère the indictment showed an offense committed 
within the purview of the statute, and by one to whom the statute 
applies. The district court for the Western district of Wisconsin 
bas jurisdiction of the offense, and jurisdiction of the person of 
the petitioner. If the facts asserted by him are availing to talie 
bis case from without the gênerai law respecting Indians oecupying 
tribal relations, such facts would constitute a good défense to the 
charge brought against him, but those facts do not affect the juris- 
diction of the district court to try him for the offense charged. 
Tbey are matter of défense to the charge, and do not go to the 
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jurisdiction of the court. Indeed, it was confessed at the argu- 
ment that the same questions that bave been bere urged were pre- 
sented to the trial court in défense of the petitioner, and bis claim 
was overriilèd. He therefore bad a remedy by writ of error from 
the suprême court to the court by wbich he was tried. It is true 
that in rare and exceptional cases the writ may issue^ although 
the remedy by writ of error exists. It bas been held by the 
suprême court, however, that it is the better way to pursue the 
ordinary remédies afforded by the law. I do not think this to be 
an exceptional case in which a writ should issue, notwithstanding 
bis remedy by writ of error is complète. This is peculiarly so be- 
cause, by a writ of error, the grave and interesting question of the 
status of the Indian to whom allotment bas been made can, through 
such writ of error, reçoive solution at the hands of the ultimate 
tribunal. The pétition for a writ will be overruled. 



CHATTANOOGA MBDICINB 00. v. THBDFORD et aL 

(Circuit Court of Appeals, Fifth Circuit December 31, 1894.) 

- No. 255. 

Tbadb Nambs — Ikfrikgembnt — Sale of Ricihts in Fikm Namb. 

M. A. Tliedford, being engagea with others, under the flrm name of M. 
A. Thedford & Oo., in the manufacture and sale of "Simmons' Liver Med- 
Icine," sold to his partners ail his rights therein, and bound himself not 
to engage in manufacturing the said medlcine "under any name or style." 
Afterwards he formed a partnership under the lii'm name of M. A. Thed- 
ford Medieine Company, which made and sold a compound called "M. A. 
Thedford's Liver Invigorator," which they placed upon the market in 
wrappers and packages and witli symbols and llterature calculated to 
induce the belief that it was the "Simmons' Liver Medieine." Held, that 
this was a clear infringement upon the rights of his transférées, and that 
it was no défense that the latter had discontinued the use of the Word 
"Simmons" and called their medieine "M. A. Thedford & Co.'s Original 
and Only Genuine Liver Medlcine, or Black Draught." 58 Fed. 347, re- 
versed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Georgia, 

This was a bill in equity by the Chattanooga Medieine Company 
against M, A. Thedford and W. J. Satterfield to enjoin the use of a 
trade name. The circuit court denied a preliminary injunction (49 
Fed. 949), and afterwards entered a decree for défendants. 58 
Fed. 347. CompMnant thereupon took this appeal. 

John L. Hopkins and William Henry Browne, for appellant 
N. J. Hammond, for appellees. 

Before PARDEE and McCOKMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. The case made by the bill, amendments, 
answer of respondents, and évidence in the cause is substantially 
that the complainant, the Chattanooga Medieine Company, a cor- 
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poration orgaoized under the laws of the state of Tennessee, brings 
its bill against Miles A. Thedford and W. J, Satterfleld, citizens of 
the State of Greorgia, and says: That, prior to the year 1856, one 
Dr. A. Q. Simmons discovered a medicine which he made, and 
which become widely known as a liver medicine, and cure for 
diseases of the liver. That, in the year 1856, Dr. Simmons granted 
to his son-ln-Iaw, John H. Thedford, the right to make his medicine, 
and to use his (Simmons') name in advertising and selling it. That, 
în the year 1872, John H. Thedford sold and transferred to Miles A. 
Thedford ail his right and title to make and sell the medicine. In 
the latter part of the year 1872, Miles A. Thedford engaged in 
mannfacturing and selling the medicine in Chattanooga, Tenn., un- 
der the flrm name of M. A. Thedford & Co., which name became 
known as the name of the manufacturera of Simmons' Liver Med- 
icine, and thi« ûrm was engaged in manufacturing, advertising, and 
selling it to the public. On the 14th day of October, 1875, M. A. 
Thedford sold and transferred to William G. Smith and Charles Mc- 
Knight a two-thirds interest in his right to manufacture and sell 
the medicine for |2,200. This contract is in writing, and states 
that the right transferred is the "right, title, ajid interest to com- 
pound, mix, make, manufacture, advertise, and sell what is known 
as 'Simmons' Liver Medicine,' the said right descending to me 
through my father, J. H. Thedford, who is the son-in-law, and re- 
ceived the right from his father-in-law, A. Q. Simmons, now de- 
ceased, and was the original inventer of said medicine." MUes A. 
Thedford, William G. Smith, and Charles McKnight carried on the 
business of manufacturing and selling the medicine in Chattanooga, 
Tenn., under the flrm name.of M. A. Thedford & Co. Their chief 
office was in Chattanooga, and on the 22d day of November, 1876, 
they were engaged in this business, and had a stock of goodsamount- 
ing to 15,329.05; and book accounts, |8,0o6.97; and plates, electro- 
types, and lithographing stones and printed matter used in ad- 
vertising the medicine, bearing the signature of M. A. Thedford & 
Co. On the 22d day of November, 1876, M. A. Thedford sold his one- 
third interest in the business and right to manufacture and sell 
the Simmons' Medicine to Z. E. Patton, and was paid for it in a 
tract of land of 500 acres, more or less, in Caroosa county, Gra. This 
transfer is in writing, and states that: 

"I hereby transfer and convey to said Z. B. Patton ail and every of my 
rlghts, title, and interest whatsoever, that I hâve been and ain or may here- 
after become possessed of. In the right to manufacture, make, advertise, and 
sell the said Simmons' Liver Medicine; and I hereby bind myself not to en- 
gage in the business of manufacturing or selling the said medicine under any 
name or style, or to become interested In the manufacture through any other 
person whatsoever, except that I should become the owner of any part or in- 
terest sold to Smith, McKnight, or Patton in the manufacture or sale of said 
medicine, under the flrm name and style of M. A. Thedford & Oo. * * * " 

In 1879 the complainant company succeeded to the right of Smith, 
McKnight, and Patton, and has ever since been engaged in manu- 
facturing, advertising, and selling the medicine. The défendants 
in their answer say that they hâve formed a partnership under the 
flrm name of M. A. Thedford Medicine Company, and that they hâve 
v.66p.no.4— 35 



546 FEDERAL REPORTER, vol. 66. 

commenced to make, advertise, and sell "T. L. I." wliicli is "M. A. 
Thedford's Liver Invigorator," and they say the name M. A. ïhedford 
is wprth to them not less than the sum of |10,000. The évidence 
shows that "T. L. L," "M. A. Thedford's Liver Invigorator/' is put 
upon the market in wrappers and packages, with symbols and litera- 
ture which are calculated to induce the belief on the part of the pub- 
lic that it is the Simmons' Liver Medicine manuf actured by the M. A. 
Thedford Medicine Company, and the literature makes prominent 
that M. A. Thedford is the grandson of Dr. A. Q. Simmons. 

Upon the face of it, it would seem to be a clear attempt upon the 
part of défendants to use and avail themselves of the same thing 
that M. A. Thedford sold first, two-thirds of it to Smith and Mc- 
Knight, and afterwards the other third to Z. E. Patton, November 
22, 1876. Thèse sales, in terms, indicate a clear purpose on the 
part of Thedford to go ont oi the business, and to give his successors 
in interest a clear field, not only to the right to manufacture, ad- 
vertise, and sell Simmons' Liver Medicine, but to the exclusive use 
of the name "Thedford & Co." in tlie carrying on of their business. 
In the very nature of thlngs, such a business as the défendants pro- 
pose, with the means of advertising they are using, must operate an 
infringement upon the right of the plaintiff. 

There is this suggestion : That the language used in the transfer 
to Patton is limited to the making and selling of Simmons' Liver 
Medicine, calling it by that name, and that the use which the 
complainant company is authorized to make of the name of "M. A. 
Thedford & Co." is likewise to be limited to the making, advertising, 
and selling of Simmons' Liver Medicine, and that afterwards the 
predecessors of the complainant company discontinued the use of 
the word "Simmons," and called their medicine "M. A. Thedford & 
Co.'s Original and Only Genuine Liver Medicine, or-Black Draught," 
and that this change in the name and literature of the complainant 
company gave the défendant the right to do what he now claims. 
We think this view of the terms of the transfer is too narrow, and 
the évidence does not show that the complainant company aband- 
oned the right to make Simmons' Liver Medicine in one form or 
other, but it shows the contrary. The cause of this change may be 
found in the Zeiler suit, brought by a rival of the predecessor of 
the plaintiff company in the circuit court of the United States for 
the Eastern district of Tennessee, with the merits of which we hâve 
nothing to do hère; but it is in the record, and perhaps furnishes 
a reason for the change which was made in the name of the medi- 
cine which the plaintiff company was engaged in manufacturing 
and selling; but it is not clear hère that change could inure to 
the benefit of the défendants, in the absence of proof showing an 
abandonmènt by the complainant company of the right to make and 
sell Simmons' Liver Medicine. We do not deem it necessary to enter 
into any inquiry as to the ingrédients of Simmons' Liver Medicine, 
or what his formula actually was, if he had any, or how the com- 
plainant's medicine called "M. A. Thedford & Company's Original 
and Only Genuine Liver Medicine, or Black Uraught," differed, if at 
ail, from Simmons' Liver Medicine, or whether either of the medi- 
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cines are intrinsically raluable or not. Howeyer that may be, the 
manufacture and sale of the meàicine seems to hâve become the 
basis of a valuable business, and the question hère is as to the 
right to manufacture it and the manner in which it shail be placed 
upon the market; and, as between the parties to this suit, we think 
the évidence shows that the défendants, in clear violation of the 
contract of M. A. Thedford, are infringing upon plaintiif's rights, 
and are subjecting the plaintifl to an unjust and unfair compétition 
in business. The decree of the circuit court is reversed, and the 
cause remanded, with instructions to issue an injunction, and refer 
the cause to a master to take account of damages; and it is so 
ordered. 



WALTEE A. WOOD MOWING & REAPING MACH. CO. v. WILLIAM 
DEERING & CO. et al. 

(Circuit Court N. D. Illinois. March 5, 1895.) 

1. Patents for Inventions— Inpringement—Kxtent op Claim. 

Letters patent No. 456,825, July 28, 1891, to George H. Howe, applied. 
for May 4, 1885, is not Infringed by the sheat carriers shown and de- 
scribed in the Kennedy & Steward patent, No. 405,892, June 25, 1889, and 
In the Steward patent, No. 482,931, June 24, 1891. 

2. SaMB— iKTERPEIiENCE. 

In the interférences between the Howe application and thèse of Ken- 
nedy & Steward, Bllis and others the patent office arrayed or classified 
the carrier attachments as of two separate and distinct types or species,— 
that of Howe heing designated as "single-jointed" in design, and that of 
Kennedy & Steward and one form of Bllis as "double-jointed." Held, that 
the Howe patent is limlted to single-jointed carriers, and the carriers of 
the défendant, being double-jointed, are therefore not Infrinj^ements. 

8. SaME— EXTBNT OP Claim. 

After Howe had made repeated efforts to broaden tlie claims of his 
patent so that they might cover double-jointed carriers, and after his pat- 
ent had been secured in the interférence proceedings upon the distinction 
of the single-jointed feature, the assignée of the patent must abide by the 
conditions under which the grant was obtained, and is not at liberty in 
court to ask for a construction relinquished in the patent office. 
4. Same— Construction. 

The Howe patent is fo/ an Improvement only, and Is not for a funda- 
mental invention, and the value of the improvement is not in question, 
and the fact that It is not a pioneer détermines the rulc of Its construction. 

Bill by the Walter A. Wood Mowing & Reaping Machine Com- 
pany against William Deering & Ce. and others to restrain infringe- 
ment. 

George Harding and Pierce & Fisher, for complainant. 
Banning & Banning and Edmund Wetmore, for défendants, 

SEAMAN, District Judge. This bill charges infringement of 
letters patent No. 456,825, issued to complainant as assignée of 
George H. Hovi^e, July 28, 1891, for an improvement in "sheaf car- 
rier and dumper for harvesters," applied for May 4, 1885. The 
claims of which infringement is alleged are as f ollows : 

"(1) The eombinàtion, with a harvester, of a ?heaf carrier composed of pro- 
jecting rods, each havlng a journal at an angle to the projecting portion of 
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the rod and beîng connected with the harvester by a bearing constructed and 
arranged so as to cause each rod în dumping to move downwardly and later- 
ally towards its support 

"(2) The combination, with a harvester, of a sheaf carrier composed ot later- 
ally projecting rods, each having a journal at an angle to the projecting por- 
tion of the rod, and being connected to the side of the harvester by a bearing 
so inclined as to cause each rod in dumping to move downwardly and back- 
wardly toward the side of the machine. 

"(3) The combination, with a harvester, of a sheaf carrier composed of a 
séries of laterally projecting rods, each having a journal at an angle to the 
projecting portion of the rod, and being connected to the side of the harvester 
by a bearing so inclined as to cause each rod in dumping to move downward- 
ly and backwardly toward the side of the machine, and a bar to which the 
inner ends of ail the rods are connected, to cause them to move concurrently. 

"(4) The combination, with a harvester, of a sheaf carrier composed of a 
séries of laterally projecting rods, each having a journal at an angle to the 
projecting portion of the rod, and being connected to the side of the harvester 
by a bearing so inclined as to cause each rod in dumping to move downward- 
ly and backwardly toward the side of the machine, a bar to which the inner 
ends of ail the rods are connected, and connections between the bar and the 
lever within the reach of the driver," 

The alleged infringing devices employed by the défendant appear 
in the record as "Carrier A" and "Carrier B." The former appears 
in the Kennedy & Steward patent No. 405,892, granted June 25, 
1889 (application July 27, 1885), and the latter in patent No. 482,931, 
granted to J. F. Steward, September 20, 1892, on application filed 
June 24, 1891. 

The answer of the défendants dénies infringement, sets up an 
invention by EUis of a so-called "Strawberry Point" machine, inter- 
férence proceedings in the patent ofiQce, and adjudication there 
that the Ellis conception was prior to the Howe (complainant's) ; 
that the Strawberry Point machine contains ail that was new or 
patentable in Howe's; that Steward was a prior inventor; and also 
sets up the prior state of the art as shown by patents of Burnham, 
Gage, Burson, Dentier, Bell, and others. The testimony is volumin- 
ous, and includes that of Mr. See, as expert on the part of complain- 
ants, and Mr. Dayton on the part of défendants, and the file wrap- 
per and contents in respect to each of the patents in controversy, 
and the several interférence proceedings in the patent office. 

The argument of this case was clear and instructive in présen- 
tation of the questions involved, and I regret that other engage- 
ments hâve so long postponed the final considération, and that, 
after taking considérable time in careful study of the numerous 
points which are set forth in the extended briefs and in reviewing 
the record, I must confine my opinion to a brief statement of con- 
clusions. It is disclosed by the record, as stated by the witness 
Oarver in behalf of the complainant, that "there was a tremendous 
effort on the part of the manufacturers in 1884 and 1885 to produce 
a successful bundle carrier" for attachment to the well-known 
harvester devices. The carriers in use were not satisfactory, and 
the représentative of complainant's machines came in the fall of 
1884 from an unsuccessful contest in England, which he attributed 
to the imperfection of their bundle carrier, and set Mr. Howe upon 
the work of inventing a remedy. Earlier in that same year the 
défendants were experimenting to the same end in the wheat 
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fields of Texas and elsewhere, and Ellis, whose conceptions figure 
prominently in the contest, was at work in the Une prier to Howe. 
The race on the part of the complainant and the défendants was 
to flnd an attachaient which would give préférence to their har- 
vesters respectively. There were numerous prior devices for the 
purpose, in one form or another. The contestants were seeking 
improrements, and in view of the prior state of the art their inven- 
tions for which patents were sought and granted cannot be «on- 
sidered fundamental or pioneer inventions. With référence to 
the inventive conceptions of Ellis, I do not flnd it necessary to 
décide the question of prioritv. or how far he may hâve been in- 
formed by the exhibition of the Howe device, in the spring of 1885, 
for the working out of his patent, now owned by the défendants. 
Ail the controversy in this case seems to me to be resolved by the 
proceedings in the patent office, whereby the respective cîaims 
were clearly limited, and the litigants accepted their patents with 
the amendments, construction, and limitation there placed upon 
them, and, in the controlling features, largely upon the distinc- 
tions for which the complainant then contended to uphold the 
Howe invention. The patents were reconciled in the rulings of the 
patent office by arraying or classifying the carrier attachments as 
of two separate and distinct types or species; that of Howe being 
designated as "single-Jointed" in design, and the other, of Kennedy 
& Steward, and one form of Ellis, as "double-jointed." An attempt 
by Steward to obtain allowance of a claim in his patent which would 
cross this Une with single-axis carrier Angers was successfuUy con- 
tested by the complainant upon this distinction. In substance the 
patent office gave and the complainant accepted a définition of 
thèse several claims of the Howe patent as securing and limiting 
to the construction of a carrier in which the rods or Angers had a 
journal with fixed inclined bearing to give the requisite move- 
ments, the pivot being single and invariable, called the "single 
joint," as distinguished from the double-joint journal of Burson's 
prior invention, and of which Kennedy & Steward were allowed as 
improvers. The défendants' sheaf carrier is clearly of the latter 
construction and type. It has not the single and invariable pivot, 
but the fingers are mounted upon pivots which are in a vertical 
position while receiving their load, and, as the fingers move to 
discharge the load, the pivot changes to an inclined position from 
the vertical. The complainant was met with this distinction and 
the prior invention of double-jointed devices against repeated 
eiîorts to broaden the claims for the Howe patent so that they 
might bear the construction for which complainant now contends, 
and, when thrown into interférence with the double-jointed inven- 
tions, saved its grant for a patent upon the distinction of this 
single-axis feature of his invention. 

The opinions handed down in the interférence proceedings are 
instructive, and are convincing to my mind that the true theory 
was there adopted, and probably the only one upon which this 
patent could be founded. The rulings thereupon adopted must 
control for the construction of thèse claims. The décisions of the 
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suprême court are clear and uniform that the complainant must 
abide by the conditions wMeh were there imposed and accepted, 
and that it is "not at liberty now to insist upon a construction 
which will include what it was expressly required to abandon 
and disavow as a condition of the grant." Sutter v. Robinson, 119 
U. S. 541, 7 Supv et. 376; Shepard v. Carrigan, 116 U. S. 598, 6 Sup. 
et. 493.;- «argent v. Lock Co., 114 U. S. 86, 5 Sup. Ct. 1021; Morgan 
Envelope eo. v. Albany Perforated Wrapping Paper Co., 152 U. S. 
425, 14 Sup. Ct. 627. The récent and important décision by the 
■^circuit court of appeals of the First circuit (Reece Button-Hole 
Mach. Co. V. Globe Bùtton-Hole Mach. Co., 10 C. C. A. 194, 61 Fed. 
958) is not in opposition to the above cases, but expressly recognlzes 
their authority and their application where "there "was a fair issue 
formulated and understood by the applicant for the patent, requiring 
him- clear ly to yield directly a portion of what he claimed, and the 
effect of his yielding could not be mistaken." That the com- 
plainant's patent was for an improvement only, and not a funda- 
mental invention, seems entirely clear. Sheaf carriers composed 
of projecting rods or Angers appear in several prior patents (Dent- 
.1er, Burnham, Bell, and Burson). The features of curved finger, 
and of hinging to drop the load, and for swinging horizontally, and 
of > devices for the driver to operate, are f ound in one or other of 
thèse. The value of the improvement is not the question. The 
fact that it is not a pioneer détermines the rule of construction. 
I feel constrained to hold that the défendants' carriers do not in- 
fringe, and the bill must be dismissed for want of equitj^ So 
ordered. 



WESTERN TELEPHONE CONST. CO. v. STROMBERG et aL 

(Circuit Court, N. D. Illinois, N. D. February 19, 1895.) 

1. Patents— Validitt—Estoppel bt Assignment. 

Défendants, in a suit for infringement of patents, are estopped from de- 

nying tbe validity of the patents whlch sald défendants hâve assigned for 

a considération to complainant, but they are not precluded from sUowing 

the prlor state of the ai:t, to ascertaln the nature and extent of the thiug 

' granted. 

8. Samb— Pbeliminart Injunctioiî. 

In a motion for preliminary injunction It is not necessary to pass upon 
the question of constructive Identity, but It is sufflcient that a doubt is 
fairly raised by the affldavits of the experts in behalf of défendants, who 
point ont grounds of distinction between the complalnant's patents and 
the device of défendants In the light of the prior art, and assert that there 
is no infringement. 

8. Samb — Improvbments in Téléphones. 

Preliminary injunction agalnst Infringement of patents Nos, 504,036 and 
516,777, for improvements in téléphones, denied, on the ground that in- 
fringement did not clearly appear. 

This was a bill by the Western Téléphone Construction Company 
against Alfred Stromberg and Androy Carlson for infringement of 
certain patents. Complainant tooved for a preliminary injunc- 
tion. 
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Stanley S. Stout (J. H. Eaymond, of counsel), for complainant 
Barton & Brown, for défendants. 

SEAMAN, District Judge, This is a motion for a preliminary 
injunction to restrain alleged infringement of letters patent Na 
504,636 and ISTo. 516,777. ïhe claims of which infringement is 
asserted read as follows: 

In No. 504,036, one claim: 

"(1) In a téléphone, the combination of the pôle pièces, d, d, with the er- 
tensions, t, t, tlie angular pièces of iroti, f, f, attached thereto, the hélices, 
g, g, surrouuding the ends of said angular pièces, and the diaphragm, h, 
adapted to vibrate in proximity to said angular pièces of iron, substantially 
as described." 

In No. 516,777, two claims: 

"(1) The combination with a horizontally shifting téléphone hook, yieldlngly 
malntalned at one end of its travel, of a bracljet, one edge thereof occupying 
a position between the members of said hook, whereby the insertion of the 
téléphone receiver between said edge and the outer member of said hook 
may impart to the hook a transverse movement, substantially as described. 

"(2) The combination with a horizontally shifting téléphone hook, yieldingly 
maintained at one end of its travel, of a bracket, one edge thereof occupying 
a position between the members of said hook and contact points controlled 
by said téléphone hook, substantially as described." 

The complainant relies for an injunction pendente lite upon the 
following propositions: (1) That the défendants are the patentées 
to whom both thèse letters patent were issued, and "the grantors 
of the full exclusive license to the complainant" thereunder, and 
are therefore "estopped from denying the validity of the face value 
of thèse patents"; and, further, that such estoppel prevents inquiry 
into the prior state of the art, to narrow the construction or scope 
of the claims, or, as broadly stated in the argument for complain- 
ant, that for the purposes of this motion, "until some further pos- 
sible showing is made by the défendants, no défense is now open 
to them." (2)" That infringement is clearly shown. 

1. It is the undoubted rule that the défendants, as grantors, 
cannot impeach the validity of the patents, but I am satisiied that 
the estoppel does not reach to the extent urged by the complain- 
ant. The défendants are not precluded from showing the prior 
state of the art to ascertain "the nature and extent of the thing 
granted." Babcock v. Clarkson, 63 Fed. 607, 11 0. C. A. 351; Martin 
& Hill Cash Carrier Co. v. Martin, 62 Fed. 272. The cases cited 
in behalf of complainant do not aeem to me to support its conten- 
tion. Purifier Co. v. Guilder, 9 Fed. 155; Burdsall v. Curran, 31 
Fed. 918; Adee v. Thomas, 41 Fed. 342, ,346; Blount v. Société, etc., 
3 0. C. A. 455, 53 Fed. 98. Thoy simply exemplify the rule that the 
giantor cannot deny or question the validity of his grant or title, 
or set up his own fraud or raistake to defeat or derogate from his 
grant The défendants hâve introduced showing of the prior state 
of the art for the purpose of construing the claims of the patents. 
This is compétent, at least so far as it is made to appear that the 
patentées were not original inventors of téléphones or téléphone 
switches; but the invention claimed was only an improvement of 



552 KEDEEAL KEPOKTEE, Vol. 66 



a known device, and the doctrine of équivalents cannot be invoked 
to suppress other improvements in the same Une which are not 
"mère colorable invasions of the flrst." The claims must be re- 
stricted to the spécifie form of device for which the patent was 
granted. Eailroad Co. v. Mellon, 104 U. S. 112; White v. Dunbar, 
119 U. S. 47, 7 8up. Ot. 72; Miller t. Mannfacturing Co., 151 U. S. 186, 
14 Sup. et. 310. 

2. With inquiry open in référence to the prior art, the affldavits 
of Messrs. Haskins and Jones disclose numerous prior devices in 
téléphones and téléphone switches, and that thèse patents can only 
hâve force as improvements in the means. Indeed, the reports are 
fuU of adjudications of vi'hich notice can be taken to that eiîect. 
The affidavits on behalf of défendants alleging breach of contract 
of employmentand misrepresentations cannot be considered upon 
this motion. The only question is of infringement or identity of 
devices, and the issue is not upon the alleged subséquent patent 
granted to the défendants (of which copy is presented in the argu- 
ment of complainant), but upon the devices which were produced 
and conceded as an exhibit of the défendants' alleged infringement. 
The rule is settled that the fact of infringement must be conclu- 
sively shown for an injunction pendente lite. Therefore, upon this 
motion, it is not necessary to pass upon the question of constructive 
identity, but it is sufficient that a doubt is fairly raised by the 
affidavits of the learned experts in behalf of défendants, who point 
eut the ground of distinction in the light of prior art, and assert 
that there is no infringement. Cogent reasons are presented by 
their afiQdavits against infringement of the combination in the claim 
of letters patent No. 504,636, in the absence of a pôle pièce in défend- 
ants' apparatus. And, while the showing may not be clearly made 
out that the switch device is not a mère évasion of No. 516,777, 
I cannot say that a conclusion is undoubted in view of the affl- 
davits and the référence to the Phelps switch and o^her prior de- 
vices. It follows that an injunction must be denied, leaving ail 
questions of identity to final hearing; and it is so ordered. The 
demurrers interposed by the défendants are overruled, as the com- 
plainant was allowed to amend upon the technical and only ground 
which was well taken. 



WALL et al. v. LECIC 

(Circuit Court of Appeals, Nintli Circuit. February 4, 1895.) 

No. 184. 

Patents — Novbltt and Invbntiok — PnocEss of Fumigating Teebs. 

The discovery tbat tbe old process of tumigatiiig plants and trees by 
hydrocyanic acid gas, after covering tbem wlth an oiled tent, Is more ef- 
fective in the absence of the actinie rays of the sun, gives no right to a 
patent for the use of that process at night or in cloudy or foggy weather, 
when such rays are excluded by the processes of nature. 61 Fed. 291, fol- 
lowed. 
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2. Samb. 

The Wall, Jones and Blshop patent, No. 445,342, for a process of fumi- 
gating trees, hdd vold on its face for want of patentable invention. 61 Fed. 
291, followed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Oalifornia. 

This was a bill by W. B. Wall and others against Henry Leck for 
infringement of letters patent No. 445,342, issued January 27, 1891, 
to W. B. Wall, M. S. Jones, and A. D. Bishop for a process for fumi- 
gating trees and plants, The circuit court sustained a demurrer to 
the bill on the ground that the patent was void on its face for 
want of patentable novelty and invention. 61 Fed. 291. Complain- 
ants appealed. 

W. F. Henning and H. T. Hazard, for appellants. 
Ray Billingsley, for appellee. 

Before McKENNA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This suit was brought by appellants 
against the appellee for an alleged infringement of letters patent 
No. 445,342, issued January 27, 1891, to appellants for a process of 
fumigating trees and plants, for an accounting of profits alleged to 
hâve been realized by the appellee, and for an injunction, etc. A 
demurrer was interposed to the bill of complaint upon the ground 
"that it appeareth by the complainants' own showing by the said 
bill that they are not entitled in a court of equity to the relief prayed 
for by the bill against this défendant, or any relief touching the 
matters contained in the said bill, or any of such matters." This 
demurrer was sustained, "the court being of opinion that the pat- 
ent is void for want of novelty and invention, and that, in view of its 
récitals, it is so plainly so that it cannot be aided by évidence, it 
should be so declared on demurrer, without subjecting the parties 
to the costs of producing proof." Did the court err in sustaining 
the demurrer? Does the bill state facts sufficient to authorize a 
court of equity to grant the relief prayed for? The bill allèges, 
among other things, that complainants — 

"Are the original and flrst discoverers and inventors of a new and nseful pro- 
cess for the fumigation of trees and other plants, which conslsts in fumigat- 
ing with hydrocyanic acid gas, in the absence, substantially, of the actinie 
rays of light"; that they obtained a patent from the United States patent 
office for thelr discovery, "which patented process had not been lînown, used, 
or published prlor to the said discovery and application of your orators; 
♦ • • that the said fumigating process of your orators wàs designed to 
destroy, and when performed in the manner set forth in their said applica- 
tion and in their said letters patent does destroy, the scale Insects of certain 
destructive species or varieties commonly infesting or livlng on citrus fruit 
trees and other plants, and effectively rids said trees and plants (so fumi- 
gated) of such insects, so as to greatly benefit said trees and plants, and 
thereby produce great benefits and profits to the owner thereof, and when so 
used does not Injure the plant or tree." 

Thèse averments in the abstract — independent of the letters pat- 
ent — might be said to state sufiacient facts to show invention; and 
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if it be true, as alleged, that complainants discovered and invented 
a new and useful process for the fumigation of trees, etc., then they 
might, under well-lmown principles of the patent law, be entitled 
to maintain the suit. But it will be noticed that the averments in 
the bill fail to state speciflcally what the "process" which they 
discovered is. The letters patent are not annexed to the bill, but 
an exemplified copy thereof is oft'ered to be and was produced for 
thé inspection of the court. We must therefore look to the patent, 
its spécifications and claim, in order to ascertain the character of 
the "process" which complainants allège they discovered and in- 
vented. What is it? The application for the patent déclares that 
"it consists in fumiigating the plant with hydrocyanic acid gas, in 
the absence of light." The spécifications déclare that: 

"Hyclrocyanie acid gas bas heretofore been emi^iloyed In fumigatins trees, 
but it bas not been cousidered practicable, for the reason that, if the gas 
were of sufBcient strength to destroy the insects on the plants, it also in- 
jvired the foliage and fruit. We hâve discovered that when the light is ex- 
cluded the action of the gas is more effective In destroying insect life, and 
at the saine time becomes harniless to plant life, unless used excessively. 
Our process difCers from the ordinary process of fumigatlng with hydrocyanic 
acid gas only in that we exclude the light. This may be done by means of 
, the oiled tent or covering ordinarily used for such fumigation, provided the 
fumigation is done at night. If the work is done in the daytime, the covering 
mùst be so colored as to exclude the actinie rays of light, but we do not 
believe it possible to produce satisfactory results with any colored tent in 
brlglit daylight." 

After giving this spécifie statement of their discovery, they dé- 
clare that what they claim as new and désire to secure by their 
letters patent is "the process set forth of fumigating plants with 
hydrocyanic acid gas in the absence, substantially, of the actinie 
rays of light." The argument of the learned counsel for appellants 
ëxhibited a degree of ingenuity that is commendable, and is dé- 
serving of respectful considération. It is eamestly contended that 
the circuit court, in sustaining the demurrer, failed to distinguish 
between a process and the means of carrying out the process; be- 
tween a mode of application or condition and a means of producing 
that condition; between the importance of the absence of the light 
and the means of producing that absence, — and numerous author- 
ities are cited which it is claimed uphold the novelty of the inven- 
tion. While asserting that the claim in the patent is a sufiicient 
guatanty that it was not night nor any force of nature upon which 
appellants obtained the patent, and contending that it was for a 
discovery that by employing well-known agents under certain con- 
ditions success would resuit where failure and disaster had pre- 
yiously been the resuit, it is frankly admitted that the spécifications 
in the patent disclose, the fact that appellants made the discovery 
that hydrocyanic acid gas may be used successfully in the absence 
of the actinie rays of light. This was the only discovery which is 
claimed, and the argument is, to quote from appellants' brief : 

"The recommendation or direction to apply this gas at night for the pur- 
pose of accomplishlng the deslred resuit is biit the pointing out of a way or 
mc>de of avoldlngthe effect of an élément or force which it had noW been dis- 
covered had theretofore rendered fumigation with this gas impractlcable." 
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But in this connection we are broiight back to the fact that appe- 
lants in their letters patent only pointed out the way by the use of 
a natural condition of nature's iaws. They did not invent any new 
process, chemical or otherwise, whesreby the force of nature was to 
be controlled. They invented no macliine, apparatus, device, or 
process to exclude the actinie or other rays of light. It is true that 
a mode was pointed ont, but not approved, to so color the tent or 
covering as to exclude the actinie rays of light; but they neither 
invented nor discovered any process, texture, or coloring that would 
suflSciently accomplish that purpose. The discovery of such a color- 
ing is still an open field for the genius of future inventors. Their 
discovery, which is conceded to be valuaWe and of great beneflt, was 
that the old process of fumigating trees by means of an oiled tent 
and hydrocyanic acid gas, both of which were old and free to the 
public, could be made successful "provided the fumigation is donc 
at night." Such a discovery, however new and valuable it may be, 
is not within the pale of patentable inventions. It does not corne 
within any of the principles of the patent law, or any of the pro- 
visions of the statute relating to patents. A mère naked principle, 
a law of nature, or property of matter cannot "be patented. So 
long as the principle is a mère item of knowledge, and sometimes 
from its nature it must always remain such, no patent can be lield 
valid, however brilliant and useful the discovery may be. Merw. 
Pat Inv, i, 73, 529; 1 Eob. Pat § 140; Leroy v. Tatham, 14 How. 
156, 175. As was said by Shipman, J., in Morton v. Inflrmary, 2 
Fish. Pat Cas. 320, Fed. Cas. No. 9,865: 

"In its uaked, ordlnary sensé, a discovery is not patentable. A discoveiy of 
a new principie, force, or law operating, or which can, be made to operate, 
on matter, will not entltle the diseoverer to a patent. It is only where the 
explorer bas gone beyond the mère domain of discovery, and has laid hold 
of the new principle, force, or law, and connected it with some particular 
médium or mechanical contrivance by which or through which it acts on the 
material world, that he can secure the exclusive control of it iinder the patent 
Iaws. He then contrôla hia discovery through the means by which he has 
brought it into practical action, or their équivalent action. Sever the force 
or principle discovered from the means or mechanism through which he has 
brought It Into the domain of invention, and it immediately falls out of that 
domain and eludea hia grasp. It la then a naked discovery, and not an inven- 
tion." 

An artlficial force is a natural force, so transformed in character 
or énergies by human power as to possess new capabilities of ae- 
tion. This transformation of a natural force into a force prac- 
tically new involves a true inventive act 1 Kob. Pat §§ 92, 96, 
99, 103. 

Within thèse gênerai principles many cases may be found where 
patents hâve been sustained for a process, art, device, or machine 
where ail the éléments were old, provided the mode of application 
is new. But in ail of the numerous cases cited by appellants to sus- 
tain this position it will be found either that there was a new com- 
bination of the old éléments, or that something was added thereto 
or taken therefrom, or a new mode was invented whereby the prin- 
ciple that was discovered could be applied. The case of Neilson v. 
Harford, 8 Mees. & W. 806, 1 Webst Pat Cas. 295, furnishes an 
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apt illustration of the class of cases where a principle with a new 
means of applying it constitutes the basis for a patent. Neilson in 
1828 discovered that a hot blast of air thrown into a furnace was 
more effective than the cold blast which had been previously used. 
It had previously been supposed that the colder the blast the botter 
the flre, because it had been observed or discovered that the furnace 
Ares burned better in winter than in summer. The supposition that 
the cold blast was better than the hot blast was not correct, the truth 
being that the furnace Ares burned better in winter because the air 
was drier, not because it was colder. Neilson discovered the phys- 
ical law — the real truth — that a hot blast is more effective than 
a cold blast in a furnace, and he invented and described an ap- 
paratus for making use of this discovery by heating the air blast 
before it is directed into the furnace, and thereby brought his ap- 
plication within the provisions of the statute. Kow, if Neilson had 
merely announced the principle that a hot blast is better than a 
cold blast for a furnace, it is évident that he would not hâve been 
entitled to a patent. But he described a means of applying the 
principle, by interposing a chamber or réceptacle in which the blast 
was heated by a separate flre before it was thrown into the furnace. 
If appellants had followed up their discovery by inventing some 
new process, device, or apparatus that would exclude the light, 
they would hâve brought themselves within the principle announced 
in the Neilson Case. But they did nothing of the kind. They sim- 
ply discovered a truth, — that the fumigation of the trees and plants 
could be made more effective and bénéficia^ by using it in the old 
way, only at night, or in cloudy days or foggy weather; at any time 
when the actinie rays of light were absent by the natural condition 
of nature. To bave entitled them to a patent, they should hâve fol- 
lowed up their valuable discovery by inventing some new method 
by the application of which the deleterious effect of the actinie 
rays of light could hâve been avoided. 

A similar distinction between the Neilson Case and the présent 
will be found in ail the cases. Thus in Lawther v. Hamilton, 124 
U. S. 1, 8 Sup. et. 342, a patent for a new and improved process for 
treating oleaginous seeds was upheld although ail the instrumen- 
talities were old. The only thing that was new was the mode of 
applying the old instrumentalities. The process of extracting oil 
from flaxseed was formerly accomplished by means of rollers and 
muller stones. Lawther discovered, by actual experiments, that in 
crushing the seed the tearing, pulverizing action of the muller 
stones was injurious; that more advantageous results were ob- 
tained by dispensing with the use of the muller stones. Although 
the machinery and apparatus had ail been used before, yet Lawther 
discovered an improvement in the process by altogether omitting 
one pf the steps of the former process, and thereby brought himself 
within the rule which we hâve heretofore announced. McClurg v. 
Kingsland, 1 How. 202, as explained in Burr v. Duryee, 1 Wall. 
368, furnishes another illustration of the raie. A workman in a 
foundry observed, in pumping water into a bucket, that the water, 
e^tering at a tangent to the circle of the bucket, acquired a circular 
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motion, diminishing when it approached the cenîer, wliere bits of 
straw and other lighter materials would be concentrated. In cast- 
ing iron rolls, the métal required to bave this rotary motion for the 
same purpose. This effect had previously been produced by stirring 
the liquid métal. The thought ail at once struck the mind of this 
observer that the application of this principle or law of nature 
might be beneficially made to the casting of iron rolls by merely 
introducing the métal at the bottom of the mold at a tangent This 
was held to embrace an invention of a nevr improvement in the 
art of casting iron, by giving an angular direction to the tube which 
conducts the métal to the mold. In thèse and other kindred cases 
It will be noticed that the particular processes used to extract, 
modify, control, or concentrate the natural agencies constituted 
the invention. The invention was not in discovering them, but in 
applying them to useful objects. Is it not évident, without further 
référence to the authorities cited by appellants, that such cases do 
not support appellants' contention? Appellants, having ascertained 
that the fumigation of trees by the old process when the actinie 
rays of light were présent, although destructive to the scale, was 
nevertheless injurious to the trees, in the field of their investigations 
nnd experiments made the discovery that if it was used when the 
rays of light were absent it would destroy the scale or other insects 
without having any deleterious eiïect upon the trees. The mode 
of application of this process, to make it bénéficiai, useful, and valua- 
ble, as described by them, was by utilizing a condition or force of 
nature by using the process at night, when the rays of light were 
absent They did not invent the darkness of night, or the cloudy, 
foggy weather, when the process could be safely used, nor any 
method of excluding the light except by the natural changes in the 
condition of the weather, or of the hours of night as distinguished 
from the hours of day. In the field of médical science and invention 
it may be, if it bas not already been, discovered that the air we 
breathe at certain hours of the day is more bénéficiai and healthful 
than the air we breathe at certain hours of the night; but would 
the discovery and absolute proof of this fact entitle the original dis- 
coverer to a patent for the exclusive use of the air at the bénéficiai 
hours of day, and invest him with the power and authority, under 
the shield of the patent law, to enjoin each and every other in- 
dividual from utilizing the air at that particular time of day unless 
he is paid a royal ty, or grants a license for such use? Some things 
are so self-evident as not to require any proof of their existence. 
No natural function of the day or of the night, of the sun or of the 
moon, is patentable. Thèse natural conditions are as free to ail 
mankind as is the air we breathe. The broad canopy of heaven can 
be used in the daytime, or the night-time, and at ail times, in sun- 
shine or in darkness, by everybody, in the présence or the absence 
of any rays of light, or any condition of the atmosphère. A prin- 
ciple, considered as a natural physical force, is not the product of 
inventive skill. It is the common property of ail mankind. It ex- 
ists in nature independently of human effort, and can neither be 
•diminished nor increased by human power. Man can discover and 
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employ It, but his employment of it In the modes or tlirongS tte 
instrumeutalities by which it is applied in nature is a mère imita- 
tion of what every man is able to perceive ajid reprodiice as well as 
he. Ail endeàvors to confine it to himself are at once futile and 
unjust It exists for ail men, as well after his discovery as before. 
The laws necessarily recognize and protect this right, and do not 
permit any man to exclusively use the conditions which are the 
gifts of nature, simply because he was the flrst one to discover its 
value. Not until some new instrument or method is contrived for 
its direction towards ends which it cannot naturally accomplish 
does his créative genius manifest itself. 1 Rob. Pat. § 136 et seq.; 
Detmold v. Reeves, 1 Fish. Pat. Cas. 131, Fed. Cas. No. 3,831; Morton 
V. Inflrmary, 2 Fish. Pat. Cas. 320, Fed. Cas. No. 9,8(55; Morton's 
Anaesthetic Patent, 8 Op. Attys. Gen. 269. The court did not err 
in sustaining the demurrer. The judgment of the circuit court is 
afQrmed, with costs. 



AMEKICAN DUNLOP TIRE CO. v. ERIE RUBBER CO. 
(Circuit Court, W. D. Pennsylvania. January 28, 1805.) 

I. Patents— Limitation ot Olaims — Statbment of Bkst Method. 

A statement in the spécifications that in the beat metliods of applying 
their invention the patentées use a supplemental device there described, 
Is not to be read, as a limitation, into a claim whicli contains no référence 
to it, especlally when the significance of its omission is emphasized by Its 
Incorporation into a subséquent claim. 

SL Samb— Invention — Infringbment — Pnbumatic Tires. 

The Brown and Stillman patent, No. 488,494, for a pneumatlc tire con- 
talning an Inflatable tube, and made inextensible circumferentially by 
means of cireumferential enforcements aloug two Unes ■within the edgea 
and above the bottom of the groove, whereby the tire is made to seat 
itself on inflation and the necessllîy for mechanical connection with the 
rim is obviated, construed as to the flrst claim, which is hdd to show 
patentable invention, and to be infriuged by the Moomey patent, No. 
513,617. 

Duncan & Page, for complainant, 
Hallock & Lord, for défendant. 

BUFFINGTON, District Judge. The Am encan Dunlop Tire Com- 
pany file a bill against the Erie Rubber Company for alleged in- 
f ringement of thé flrst claim of letters patent No. 488,494 (now owned 
by complainants), which was applied for June 20, 1891, and issued 
December 20, 1892, to Alex. T. Brown and George F. Stillman. The 
eubject-matler of that patent and of the présent bill is a pneumatic 
tire, which is so named frora the fact that it is inflated with air, 
to form a cushion which lessens jars in passing overuneven surfaces. 
In bicycles, iron tires were flrst used ; later came aolid rubber ones, 
and thèse in time were succeeded by the pneumatics. Prior to the 
patent in suit, thèse latter were of two gênerai kinds, — -"hose pipe," 
tires or endless tubes of canvas or India nibber, usually cemented 
to the rim ; and "double tubes," which consisted of an inflatable tube 
within an ou ter, nonexpansible shoe or covering divided longi- 
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tudinally, and haYing its edges detachably connectod in some way 
with the rim of the wheel. By using this outer shoe there was lésa 
liability of punctnring the interior air tube, but wlien this was done 
it was a matter of difflculty and expense to reach the latter to repair 
it, the outer one being either mechanically secured or cemented to 
tlie rim. This difflculty was in a measure overcome by what are 
known as "clincher tires," where the edges of the shoe and the rims 
of the wheel were adapted to dovetail or interlock with a hook joint 
when air pressure was applied to the inner tube. This style of tire 
is shown in the Jeffry patent, No. 454,115, of June lf>, 1891 (record, 
page 430). The alignaient of tires was also a matter of difflculty and 
expense. To obtain and maintain perfect alignment, the tire must 
be kept from latéral motion in the rim. To flx the cover in place 
before inflation required accuracy of adjustment in the various parts, 
and the absence of such accuracy resulted in a distorted tire when 
the tube was inflated. In the clincher type, rims with grooves were 
generally used, and the tires were aligned in them by various forms 
of clamping devices. Thèse difficulties were largely overcome by 
the patent in suit. By a device, at once simple and effective, easy 
access is had to the inner tube, and automatic alignment also secured. 
In it we hâve an exteriorly grooved rim with divergent flanges; an 
outer shoe conflning an inflatable tube, seated partly within the 
grooved rim, and made nonextensible circumferentially (preferably 
by endless wire in its edges) along two lines on opposite sidea within 
the edges, but above the bottom of the groove. When the inner 
tube is inflated, the shoe moves upwardly and outwardly until a Une 
is reached on the rim of a ciroumference equal to the nonextensible 
circumference of the shoe, at which Une on the rim the shoe seats 
itself, and is there kept by internai air pressure. It is thus seen 13iat 
no permanent connection is neëded between the rim and shoe, and 
when the tube is deflated the shoe may be readily removed from the 
rim by a process similar to unbuttoning if the circumference of the 
nonextensible wires be properly proportioned to that of the flànge 
of the rim. In the best method of applying the principle as stated 
in the patent, the patentées made use of an intermediate "supple- 
mental groove," "offset," or "shoulder," "up into or onto which" 'the 
wires are forced by air pressure, and there seated and retained. 
Thèse grooves are not specifled in the claim now before us, nor are 
they used in either complainant'S or respondent's device, as practice 
has shown they are not essential. The first claim — the only one on 
which we are asked to pass — is: 

"In eomblnation with an exteriorly grooved rim having divergent side edges 
or flanges, a tire co^mprising or conflning an Inflatable tube, seated and con- 
talned partly within tlie grodved rlm, and made rlgid or inextensible cir- 
cumferentially along two llnes, lying within the groove below the edges, but 
above the deepest part of the same, by means of clrcumferential re-enforce- 
ments secured to or incorpoj^ated with it, and adapted to be Ueld In place in 
the rim by the action of the internai air pressura" 

ThiB gênerai form of tire quîckly came into cpmmon lise, The 
proofs show they were first used in the latter part of 1892, and that 
in the flrst few months of 1893 30,000 of the Dunlop détachable form 
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were sold by the American Company and 150,000 pairs by tbe EnglisH 
branches. Tires constructed on this principle do away with ail 
permanent connections between rim and shoe, are capable of being 
quickly slipped on or off the rim without the use of any mechanical 
appliances, and, during process- of inflation, in a measure, auto- 
matically align themselves. We are of opinion that the diffleulties 
overcome by the patentées and the advance they made over former 
methods are such as stamp their .device as of a meritorious character. 
Gonceding, for présent purposes, the separate éléments which the 
patentées combined had been known bef ore, yet it must be granted 
they so united them and placed them in snch new relations as to pro- 
duce a novel and useful resuit. Indeed, the respondeut's expert him- 
self says : 

"In consideririg the question of novelty, I find, by an examination of the 
State of the art as revealed by the patents whlch are exhibits in this case, that 
the older Inventors did not seem to hâve thought of the idea of holding the 
edges of a pneumatic tire of the U-shaped pattern in the groove of a rim, 
except by the application of some adjustable clamping device; because the 
edges of the tire must be stretehed in passing it over the flanges of the rim, 
to place it in position. So far as I know, Brown & Stiliman were the flrst to 
concelve of a construction of tire and rim provided with supplemental side 
grooves whose diameter, relatively to the diameter of a deeper central groove 
and the diameter of the flanges, is such that a tire, the edges of whlch are 
permanently re-enforced, and hâve a diameter corresponding to the supple- 
mental grooves, is capable of being removed from the rim and replaced again 
without disturbing or adjusting the re-enforcement of the edges." 

We next inquire, does the respondent's device infringe this claim? 
In it we find an exteriorly grooved rim with divergent side flanges, 
shaped tlms: ~\_y^ , and not having supplemental grooves. An 
inner inflatable tube is used, and an outer shoe, the outer edges of 
which hâve lips or flaps which fold back upon the main shoe. At 
the juncture of the shoe side and each flap is a circular hoUow, or 
pocket, adapted to receive several laps of a stout linen cord or 
binder. This cord is provided with knots, and is tightly wrapped 
when the tire is deflated, each lap overlapping the preceding one, 
and the cords being twisted and intertwined at the final, and some- 
times at the preceding, laps. When the shoe and lip are in close 
contact from inflation, a closed circular binder recess is formed, the 
shoulder or upper segment of which is part of the flap. Patent No. 
513,617, issued January 30, 1894, to Joseph G. Moomey, in accordance 
with which this device is made, thus alludes to the binder and its 
.worklngs: 

"The flaps are màde of gradually Increasing thickness from the seat of the 
binder outward, so that, when the flap is in place, the circumf erençe of its 
upper edge increases from the seat toward the outer edge. This makes the 
flap triangularly shaped, where the rim Is shown as in Fig. 1, the sides being 
on the rim and the flange, and the largest triangular side of the flap upper- 
most. With this construction, the binder, as the tire is inflated, slldes or rolls 
upon this increasing thickness or circumference of the flap, so that whatever 
slack or give there is to the binder is taken up, and the flap as a whole is 
held tightly in place. This feature Is clearly shown in Fig. 1, the right sldo 
showing the position of the binder when flrst put in place before the tire is 
inflated, and the left side of the figure showing the position assuœed when 
the tire Is inflated. » * * The annular shoulder, bi, on the upper side of 
tbe flap, forms the upper wall of the binder recess, b o, and stops this slipping 
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or rolling movement at the greatest diagonal thickness of the flap. * * • 
In thls construction (Fig. 3) the gradually increasing circumference toward the 
outer edge of the flap is given to the flap by the shape of the rlm. From thls 
it will be seen that the essential property of this feature Is that the upper side 
of the flap should gradually increase In circumJCerence from the seat on whlch 
the blnder is placed, while the tire Is deflated, toward the outer edge of the 
flap, so that the binder can roll or slip up on the flaring surface of the flap, 
80 as to take up the give or slack." 

The respondents allège there is no Infringement in this derice; 
that the supplemental groove described in the Brown & StUlman 
patent are not found in their device; that they do not use the 
endless bands of that patent; that their shoe cannot be taken from 
the rim without taking ofl éie binder, and that this is one of the 
essential features disclosed by complainant's invention; that their ' 
binder clamps the shoe to the rim, does not perform the function of 
complainant's endless bands, and is not a mechanical équivalent 
thereof. It is clear to us from the proofs and our own observation 
that when the inner tube of a double-tube tire is inflated, the rim 
forms a permanent base, and the pressure on the outer shoe is exerted 
upwardly and outwardly. The résultant of thèse two pressures 
iinds vent in the tire blowing oflf at the flange of the rim, or is over- 
come by some countervailing.pressure from the rim or base of counter 
force. It follows from this that, where the edge of the shoe is made 
inextensible circumferentially, the air pressure will keep moving it 
upwardly and outwardly until its inextensible circumference flnds 
its corresponding counter circumference on a permanent base, and 
there it will seat and adjust itself ; that is, where a corresponding 
Une or circumference is reached on the divergent flange of the ex- 
teriorly grooved rim. This being the case, it follows that the prés- 
ence or absence of a supplemental or intermediate groove becomes a 
matter of indifférence, so far as seating is concerned, in applying the 
principle disclosed by the patent If the shoulder of the supple- 
mental groove is of greater diameter than the supplemental groove 
dépression, it is clear the shoe will not seat itself in such dépression 
when it has already been carried over the larger circumference of the 
shoulder, but will continue its movement until it reaches its corres- 
ponding counter inextensible circumference further out and up on 
the diverging flange. It seemed to the patentées the best résulta 
were had by the use of a supplemental groove or seat, but the me- 
chanical application of the principle disclosed by their patent showed 
that such groove was not essential, and, unless such a limitation was 
carried into their claims, it is clear they should not be clogged with 
it from the suggestion of its use made in the spécification. In point 
of fact there is no such limitation in the first claim, and the présence 
of such limitation in the third further emphasizes the significance of 
its absence from the flnst It is to be noted, too, that whUe it is 
mentioned in the spécification as being used in the suggested f onn 
of applying the principle, yet it is not even referred to when "the 
chief characteristics" of the invention are summed up as follows: 

"The improvement subject of our application, and by which this object la 
realized, Involves as Its chief characteristics— First, an exteriorly grooved 
rim, wltb divergent side edges or flanges; and, second, a tire comprising, or 
v.66F.no.4— 36 
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conflnlng an Inflatable tube, seated and contalned partly withln the grooved 
Tlm. and made rlgld or nonextenslble circumferentially along two Unes on op- 
posltB sldes which lie within the groove, below the edges, but above the bot- 
tom or deepest part o£ the same." 

It is clear to us that the élément of a supplemental groove ia 
neither expressly nor impliedly incorporated in the claim now being 
considered. The same reasoning applies to the contention that the 
patent of complaînant only corers a device where the shoe can be 
taken from the rim without unfastening the binder. It is true that 
in spealdng of the suggested form of application, the spécification 
says : 

"It further obviâtes the use of tightening appliances or accessorles other 
than those required for Inflation, or any manipulation of the same in the 
opération of applying the tire to or removing it from the rim. • * • Thèse 
"bands 2 are of greater dlameter than the wheel rim at the bottom of the groove 
therein, and less diameter than the side edges of the rim. * • • The dis- 
tance between the bottom of the groove In which the one part of the tire is 
already contained and the other edge of the diametrically opposite part of the 
rim is less than the internai diameter of the wire re-enforced edges of the tire. 
• * * We prefer that the bands be welded to be continuons or that the 
ends thereof be connected by suitable means, so that the tire may be adjusted 
to the proper fit upon the rim, but not to be used in removing the tire from 
or attaching it to the rim, and in the claim in ■which thèse bands are referred 
to as endless bands, we do not limit ourselVes to a welded band, but regard 
as within our Invention a band, the ends of which are connected in any man- 
ner." 

Conceding that thèse în themselves wonld be limitations in the re- 
spects contended for, and granting (what is by no means clearly 
established by the proof) that the cords in respondent's device, as 
ordinarily used, were so tightly wrapped as to prevent the shoe being 
removed when the tire was deflated, yet the fact stUl remains that, 
while such limitation is found in the fourth claim, it is not in the 
flrst, and we are of opinion that such limitation cannot be çarried 
into it by implication. 

As we hâve seen, the mechanical clamping of the shoe to the rim 
was one of the difflculties existing before complainant's patent. It 
is contended the cord of respondent's device clamps the shoe to the 
rim, and that such device belongs to the gênerai type of tires of that 
kind in use before complainant's patent. It must be remembered 
that the practical object of any kind of attacbment between shoe and 
rim is to haye it perf orm that function when the tire is inflated and in 
use, The severe latéral strains to which it is subjected ia making 
sharp turns, its liability to "creeping," or having the rim turn within 
the shoe, make its condition at the time of inflation the test of suc- 
cessful function capacity ; in other words, it is a question of ultimate, 
rather than initial, function. The test is, not, what function does the 
cord or binder perform with a deflated, but ^ith an inflated, tire. 
Ooncçding, for présent purposes (>vhat is, at best, , lef t uncertain by 
the proof s), that the cords of respondent's device can be wound tight 
enough to secure it fixedly to the tire, it is évident that, as inflation 
proceeds, the cord does not retain its initial position. The state- 
ments quoted from the Moomey patept, and pthers that are nc)t cited, 
concède', what is indeed apparent, namely^ the stretching and slack 
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of the cord, its tendency to roU (which is the upward and outward 
movement under increased pressure), this rolling and distention of 
the cord being finally limited by the frictional contact of its parts, 
and the pinch of the flap and shoe, and its finally finding "its true 
position on the flap" (and therefore on the rim) "as the tire is in- 
flated." Such being the f acts, — and we see no way of avoiding them, 
— it is manifest that at the proper time of functional test the cords 
of respondent's device produce the same results as complainant's 
endless bands, in substantially the same way. The slack or give in 
the cord has been taken up; they hâve reached the limit of ex- 
pansion; they hâve become, for the time being, for their functional 
purpose, endless bands, and are inextensible circumferentially; and 
a permanent position of the parts is maintained by internai air pres- 
sure. To use the language of the daim in question, they hâve made 
the shoe inextensible circumferentially along two lines lying within 
the groove below the edges, but above the deepest part of the same 
by means of their circumferential re-enf orcement, incorporated with 
the shoe, and ail adapted to be held in place in the rim by the action 
of internai air pressure, That their device may be an improvement 
upon respondent's, that the cord may hâve additional functions to 
the one just noted, that their device may disclose a further advance 
than complainant's, might, for présent purposes, be conceded, yet 
even thèse facts would not free the respondent from the claim of the 
dominant patent. To our mind, infringement has been clearly estab- 
lished of the first claim, and a proper decree must issue in favor of 
the complainant and against the respondent 
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(Circuit Court, D. New Jersey. March 1, 1895.) 

Patents— PnELiMiNAny Injdnctiok. 

A preliminary Injunction will not be granted where défendant shows 
that the patentée, before making the assignment upon which complainant 
bases Its rlght, executed an Irrévocable power of attorney to a third per- 
son, glving fuU powers as to the sale and disposition of the patent; and 
that défendant contracted with such attorney to purchase the patent upon 
time payments, with the rlght to operate under it In the meantlme by pay- 
Ing royalty; and that the payments had since been fully made, and the 
patent dellvered, although no formai asslgn uent had been executed. 

This was a bill by the Young Réversible Lock-Nut Company 
against the Young Lock-Nut Company for infi-ingement of a patent. 
Complainant moves for a preliminary injunction. 

Edwin H. Brown, for complainant 
Alexander Thain, for défendant. 

GREEN, District Judge. This matter cornes before the court 
upon a motion for an injunction pendente lite, to restrain the de- 
fendant from infringing letters patent No. 447,224, granted to Levi 
H. Young, February 24, 1891, for "improvement in lock nuts." The 
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validity of the patent îs not attacked in any way by tlie défendant-, 
and it is admitted that "the défendant has been at ail times since 
the date of its incorporation, down to tbe présent time, and still is, 
the manufacturer of the peculiar articles covered by the patent." 
The défendant corporation justifies its alleged infringing acts, which 
are not denied — First, under a license duly executed by one Ira 
Abbott, authorizing such manufacture of the patent lock nuts ; and, 
secondly, by virtue of an absolute assignment of the letters patent 
to it by the said Abbott. In both instances the allégation is that 
Abbott was acting for and on behalf of the said Young. The facts 
seem to be thèse: Soon after Mr. Young, the patentée, obtained 
letters patent for his invention, by his certain writing under seal, 
he made, constituted, and appointed the said Ira Abbott his full and 
lawful attomey, irrevocably for him, and in his name, stead, and 
place, "to conduct ail and any negotiations for the sale or other dis- 
position of the aforesaid patent, or for the formation of a company 
to manufacture and sell the patented articles under and by virtue 
of said patent, with full power'to transfer and deliver the aforesaid 
letters patent whensoever and to whomsoever, and for such con- 
sidération, as the said Ira Abbott shall deem advisable and think 
fit and proper." This power of attorney bears date March 
30, 1892, and, as it appears, is irrévocable on its face. The évi- 
dence in this case does not disclose any attempt to revoke it. Af t- 
erwards, on or about the 5th day of April, 1893, and more than a 
year préviens to the alleged assignment of the letters patent to the 
complainant by Young, the patentée, the said Abbott, as such at- 
torney for Young, entered into an agreement in writing and under 
seal with the défendant, the Young Lock-Nut Company, wherein and 
whereby, among other things, he did agrée to sell and deliver the 
letters patent in question to the said company for a certain specifled 
considération, to be paid in the manner therein set forth, and at 
the times mentioned; it being expressly stipulated between the 
parties to said contract that in the meantime, and until the payment 
by the said Young Lock Company of the said purchase money, and 
the delivery by the said Abbott of said letters patent to the said 
company, the said Lock-Nut company (the défendant hère) was duly 
authorized to manufacture and sell the said patented articles, upon 
condition that certain royalties were paid. And it appears that 
afterwards the said letters patent were actually delivered to the 
défendant, who now has them in its possession. It is further 
alleged, and, indeed, is testified to in 'the affidavits used on this mo- 
tion, that the letters patent were duly assigned to the défendant. 
But no deed of assignment is produced, and the complainant in- 
ferentially dénies that any légal assignment was ever made. But it 
appears by the afQdavit of the secretary of the défendant company 
that it has paid in full the considération for the license and for the 
subséquent assignment of the letters patent; and Abbott, the 
attorney, testifles that, acting for the said Young, he received the 
full considération for the license and assignment; and he further 
testifles that everything he did in the matter was made known to 
and was approved by Young. 
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Thèse facts strongly militate against the granting of this motion. 
The défendant cornes into court with clean hands, shows a prima 
facie justification, at least, of its alleged infringing acts, and cer- 
tainlj has the right to be undisturbed in the enjoyment of those 
rights which it has acquired by an expenditure of large sums of 
money, until the whole transaction can be sifted thoroughly and 
presented succinctiy on final hearing. Even if it be true that no 
formai assignment in writing of the letters patent, as required by 
statute, has been made, yet, under the circumstances it might 
readily be held that the assignment by paroi would vest an equity 
in the défendant corporation sufQcient to defeat a motion for a pre- 
liminary injunction. Besides, it is not absolutely certan that the 
complainant, as the assignée of Young, has such standing in the 
court as to entitle it to the relief and remedy asked for. The 
irrévocable power of attorney executed and delivered to Abbott by 
Young could, without resort to violent stretching of rules of inter- 
prétation, be construed to be an assignment; and, if so, Young, so 
long as that power of attorney was outstanding, would hâve no 
rights or property in the letters patent capable of passing by assign- 
ment from him to any other. Of course, the complainant, if even- 
tually such should turn out to be the true construction of this power 
of attorney, would hâve acquired no rights entitled to the protection 
sought, so far as they aris© ont of the alleged assignment by Young 
to it. Upon this, however, no opinion is intended to be expressed. 
It is only necessary toi say that the case presented for considération 
is not sufflciently free from doubt as to entitle the complainant to 
the preliminary injunction which it asks for; and the motion is 
therefore denied. 



THE WILLAMETTE VALLEY. 

CLAEK V. CHANDLER. 

(Circuit Court of Appeals, Ninth Circuit February 4, 1895.) 

No. 206. 

CoMiTY — Vbssel in Possbssion of Rbcbitbr — Enpokcement dp Lien for 
Sdppmbs. 

Where a recelver sends a vessel, belonging to his trust, out of the juris- 
dictlon of tlie court appointing bim, and Into a port of another state in 
cbarge of a master, be places her in tbe position of ail other vessels en- 
gagea in the same Ijuslness; and, when supplies are there furnisbed upon 
lier crédit, there is no ruie of comity to prevent aa admiralty court of that 
jurisdiction from enforcing the lien against her by proceedings in rem. 
On the contrary, the enforcement of such lien is a matter of right, not dé- 
pendent upon the consent of the court by which the receiver was ap- 
polnted. 62 Fed. 293, afflrmed. Barton v. Barbour, 104 U. S. 126, distin- 
guished. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

This was a libel by R. D. Chandler against the steamshio Wil- 
lamette Valley (Charles Clark, receiver, claimant) to enforce a lien 
for supplies. Exceptions to the libel were overruled, and a decree 
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entered for libelant 62 Fed. 298. Afterwards an order of sale 
pendente lite was entered. 63 Fed. 130. The claimant appeals. 

Page, Eells & Wheeler, for appellant 
Andros & Frank, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The steamship Willamette Valley, a 
vessel of the United States, and enrolled at the office of the collecter 
of customs at the port of Yaquina, in Oregon, was the property of 
the Qregon Pacific Railroad Company, a corporation established 
under the laws of the state of Oregon. The western terminus of 
the railroad was at Yaquina, and the steamship was employed in 
connection with the road in transporting passengers and merchan- 
dise between that port and the port of San Francisco. In October, 
1890, in a suit commenced in the circuit court of the state of Oregon 
for Benton county to foreclose a certain mortgage upon the prop- 
erty of said railroad companj^, a receiver of the property of said 
corporation, including the steamship in question, was appointed 
by the court. The receiyer, acting under the orders of said court, 
continued to operate the road, and the steamship in connection 
therewith, in the manner in which the same were operated before 
the receivership. In the regular course of the business of the steam- 
ship she was supplied by the libellant with coals, at the port of 
San Francisco, of the Talue of |7,781.75, and for the coal so furnished 
at that port she was there libeled. It was stipulated by the parties 
to the libel that the coals mentioned in the libel as furnished to the 
steamship were in fact so furnished; that the value thereof was 
as stated in the libel, and that they were furnished at the request 
of the master of said steamship, for the use thereof and on the 
crédit of said steamship; and that they were necessary for the 
navigation of said vessel in the business in which she was then en- 
gaged. Upon this stipulation of facts the district court held that 
a maritime lien inured to the benefit of the libelant, which was en- 
forceable in said proceeding. 

Upon the appeal from that decree it is contended upon behalf of 
the appellant — First, that the steamship, being in the charge and 
control of a receiver, was not liable to be sued or seized in any court; 
and, second, that even if such right of seizure or action existed, it 
could not be exercised without the permission of the court which 
had jurisdiction over the receiver and controlled his action. 

In considering thèse questions, which are believed to be new, 
référence must be had to some of the underlying principles of law 
governing receivers and the law maritime. The powers of a re- 
ceiver are bounded by the territorial limits of the court under 
whose authority he is appointed and acts. Within that territory 
the possession by the receiver of the property placed under his con- 
trol will be respected by ail other courts, and his possession may not 
be disturbed bv process issued ont of any court. Taylor v. Carryl, 
20 How. 583; Preeman v. Howe, 24 How. 450; Ellis v. Davis, 109 
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U. s. 485, 3 Sup. et. 327; Coveli v. Hejman, 111 U. S. 176, 4 Sup. 
€t 355; Borer v, Chapman, 119 U. S. 587, 7 Sup. Ct. 342; Byers v. 
McAuley, 149 U. S. 608, 13 Sup. Ct. 906. The reason ot the rule, 
as expressed in Covell t. Hejman, is tliat to disturb property in the 
possession of the receiver upon process from another court "would 
be to invade the jurisdiction of the court by whose command it is 
held, and to violate the law which that jurisdiction is appointed to 
administer." 

But the rights which a l'eceiver may enjoy without that jurisdic- 
tion are purely those which may be conceded by the courts 
of the foreign jurisdiction. His right to sue in such foreign 
jurisdiction concerning the property of his trust, although it has 
been 'denied in some states, is usually respected. But this right 
is always subjected to the limitation that the receiver will not 
be permitted to use the foreign court to the détriment of the 
citizens of the state to which it belongs. If the person, firm, or 
corporation whose assets are placed in the hands of such receiver 
owed debts in the foreign state, the courts of that state will protect 
the right of résident creditors to attach and levy upon any property 
of such nonresident debtor which may be found within that juris- 
diction, so long as the same has not been reduced to the actual 
possession of the receiver, and will protect their right to flrst satisfy 
their demands out of such property, rather than relegate them to 
a foreign tribunal for the enforcement tliereof. Hunt v. Insurance 
Co., 55 Me. 298; Hurd v. Citv of Elizabeth, 41 N. J. Law, 1; Runk 
V. St. John, 29 Barb. 585; Catlin v. Silver-Plate Co., 123 Ind. 477, 
24 N. E. 250; Bank v. McLeod, 38 Ohio St. 174. But if, upon the 
other hand, the receiver should first obtain the possession of said 
property before an attempt is made to subject the same to the pay- 
ment of domestic debts, or if, as in this case, in the prosecution of 
the business which he is appointed to conduct, or otherwise, he 
should take any of the property of his trust into the foreign juris- 
diction, his possession and right of possession will be respected in 
the foreign tribunal, even as against the rights of creditors there 
residing, who may attempt to subject the same to the satisfaction 
of debts créated before the receivership. Chicago, M. & St. P. Ry. 
€o. V. Keokuk Northern Line Packet Co., 108 111. 317; Pond v. 
Cooke, 45 Conn. 126; Cagill v. Wooldridge, 8 Baxt. 580; Killmer v. 
Hobart, 58 How. Pr. 452. This rule of comity is denied, however, in 
California, where it is held that a résident creditor may attach prop- 
erty which has been in the actual possession of a foreign receiver, 
and is afterwards brought within the state. Humphreys v. Hop- 
kins, 81 Cal. 551, 22 Pac. 892. 

But thè décisions establishing the immunity of the receiver's 
possession of the property brought by him ihto a foreign jurisdic- 
tion refer solely to the attempted enforcement of demands that 
existed before the property was taken under the control of the 
«ourt. In. the case at bar the property of the i^eceiver is nôt seized 
upon such a demand. The libelant is not hère seeking to enforce 
a lien that attached to the vessel while in the possession of hér 
owhers, bilt ôné that arôse iu the regular course of the business 
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assumed and undertaken by the receiver. The steamship was 
obliged to and did incur an indebtedness in the port of San Fran- 
cisco. The crédit was given upon the faith of the vessel. The 
maritime lien of one who furnishes such supplies to a vessel in a 
foreign port is universally recognized. Heretofore no exception bas 
existed to the rule that requires its enforcement, save in the case 
of supplies furnished to a vessel belonging to the govemment. In 
such a case a principle of public policy v?hich underlies ail govern- 
ment intervenes to deny the right of any person to seize the prop- 
erty of the goverument. But shall another exception be recog- 
nized, and shall the fact that the vessel is in charge of a receiver 
when in her home port exempt her from the rule that otherwise 
would obtain, and wUl a court of admiralty, within whose jurisdic- 
tion the lien was incurred, and whose jurisdiction is foreign to 
that of the receiver's court, deny the right of the lienor to proceed 
in rem against the vessel for the enforcement of his lien? We 
iind no satisfactory ground for so holding. When a receiver, under 
the order of his court, takes a vessel, the property of his trust, 
out of the jurisdiction of the court, and sends her into a foreign 
port under the charge of a master, he places her in the position 
of ail other vessels engaged in like business. It is our judgment 
that in so doing he subjects her to the same conditions that other 
vessels are subject to. The master should be accredited with ail 
the powera usually incident to his employment, one of which is the 
power to pledge the vessel for the supplies or repairs necessary 
to accomplish her voyage. If he is unsupplied with the f unds where- 
with to purchase in a foreign port the coals required for the navi- 
gation of his vessel, it must be presumed to hâve been the inten- 
tion of the receiver, and of the court whose ofQcer he is, to pro- 
cure such supplies upon the vessel's crédit, and to subject her to 
the usual maritime lien therefor. If such is not the policy of the 
receiver and of his court, the remedy is to fumish the master with 
the requisite funds, or to procure the supplies otherwise than upon 
the crédit of the vessel. 

To libel the vessel in a foreign port, in the prosecution of a 
lien so incurred, is not to disturb the possession of the court 
wherein the receiver was appointed. The actual possession of tliat 
court is, as we hâve seen, coextensive only with the territorial 
limits of its jurisdiction. Its right to property, through its re- 
ceiver, beyond that territory, is purely ex gratia of the courts of 
the foreign jurisdiction in which the property may be located. 
The observance of the comity which confers that right will yield, 
as bas been shown, to the considération of the welfare of résident 
creditors. It is but extending the doctrine to its legitimate con- 
clusion to deny the concession of that comity to the case of a 
vessel sent for&i by a receiver in the business of carrying freight 
and passengers to and from a foreign port, with no means to pro- 
cure necessary supplies in the foreign port, and whose master pro- 
cures the same upon her crédit. It would be but indiffèrent pro- 
tection to one who should fumish such supplies to refer him to 
the court of a distant state, a court uninvested with the jurisdic- 
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tion to enforce a maritime lien, and where his remedy would be 
uncertain as well as inconrenient. The comity which is the basia 
of the receiver's protection in a foreign jurisdiction does not ex- 
tend so far. Nor does the enforcement of the maritime lien so 
incurred interfère with the orderly administration of the assets 
which the court has taken under its charge, nor confer upon the 
libelant a préférence to which he is not justly entitled. When a 
court takes possession of a railroad and steamboat line, and opér- 
âtes the same, the expense of such opération is a flrst lien upon 
the income of the property, and, if that be insufflcient, it is charge- 
able upon the corpus of the property. Kneeland v. Trust Co., 136 
U. S. 89, 10 Sup. et 950; Myer t. Car Co., 102 U. S. 1; Kneeland 
V. Machine Works, 140 U. S, 5921, 11 Sup. Ct. 857. 

It is true that the employés of such receiver, and ail who deal 
directly with him in contracts concerning such expenses, must 
look to the court whose receiver he is for the allowance and pay- 
ment of their demanda, or for permission to enforce the same; but 
in the case before the court there was no contract between the li- 
belant and the receiver. It does not appear from the record that 
the libelant knew, either when he furnished the supplies or filed 
his libel, that the steamship was in charge of a receiver. He de- 
scribes her in his libel as a vessel registered and enrolled in the 
port of New York. The receiver in answering the libel, so far from 
asserting that the libelant had notice of the receivership, or that 
provision had been made for paying for the supplies, disclaims 
under oath ail knowledge as to whether such supplies had been 
furnished at ail. It is not disputed that the libelant's claim was 
due and unpaid for more than 11 months before the libel was filed. 
If a receiver is to be permitted to takè charge of a railroad and 
steamboat line, and to operate the same under the orders of a court, 
he should be held to the observance of that honest and fair deal- 
ing that should characterize the officer of a court of equity. He 
ought not to be permitted, as in this case, to incur a large debt 
in another state, with no provision for the payment thereof. And 
when the créditer, whose claim is long overdue and unpaid, seeks 
to enforce payment ont of property within his reach, and subject 
to his claim, the receiver ought not to be allowed to défend upon 
the ground that the creditor's only recourse is to the court of an- 
other state, — the court under whose authority the receiver has in- 
curred the debt, and has failed to pay the same when due. 

When référence is had to the reasons out of which the maritime 
lien for supplies has grown and received universal récognition, it 
will be seen that those reasons apply with full force to the case of 
a vessel under the charge of a receiver. Such a vessel, in the 
course of the business in which she is engaged, may be sent to the 
ports of distant states, or even to ports in foreign countries. It 
would be a departure from the principles that hâve governed ad- 
miralty courts to hold that a material man who fumishes sup- 
plies to a foreign vessel upon her crédit, and at the instance of 
her master, does so at the risk of being deprived of the security 
of the usual lien, in case it should appear that the vessel, which so 
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far as lie Is able to discern is in the control of a master, sailing^ 
the seas and incurring liabilities as other vessels do, is never- 
theless, when at her home port, in the possession of a receiver. 
There shonld be no such uncertainty concerning the powers of a 
master. If he is given the authority to make the contract for 
supplies, it should be held that he has also the power to invest 
his contract with the incidents that usually attend it The mari- 
time lien is designed not only for the beneflt of material men, 
but for the advantage of the vessel, which, in contingencies that 
are liable to arise in navigation, might otherwise be unable to pro- 
ceed upon her voyage. Said the court in The St. Jago de Cuba, 9 
Wheat. 416: 

"The vessel must get on. This Is the considération tliat contrôla every other; 
and not only the vessel, but the cargo, sub modo Is subjected to this necessity. 
For thèse pnrposes the law maritime attaches the power of pledging or sub- 
jecting the vessel to material men to the office of shlpmaster, and considéra 
the owner as vesting him with those powers by the mère act of constiiutlng 
him shlpmaster. The necessitles of commerce require that when remote from 
his owner he should be able to subject his owner's property to that liability 
without which, it is reasonable to suppose, he will not be able to pursue his 
owner's interests." 

The appellant cites the case of Barton v, Barbour, 104 U. S. 126. 
In that case the court of Virginia had appointed a receiver of a 
rallroad situate within that state. The plaintiff sued the receiver in 
the District of Columbia on a cause of action based upon the re- 
ceiver's négligence in operating the railroad in Virginia. There 
was no appointment of a receiver in the District of Columbia, 
and none of the property was there. The conclusion of the court 
is thus expressed: 

"The court of another state has no jurisdiction, without leave of the court 
by whlch the receiver was appointed, to entertain a suit against him for a 
cause of action arising in the state in which he was appointed, and in which 
the property in his possession is situated, based upon his négligence," etc. 

In arriving at this conclusion the court was influenced by the 
considération that the évident purpose of the suitor, who brought 
his suit without leave, was to obtain an advantage over other 
claimants upon the assets in the receiver's hands, and to enforce 
the same by exécution, and thereby take the property from the 
receiver's possession, without regard to the rights of other credit- 
ors, and that the court of the District of Columbia had no jurisdic- 
tion to distribute the assets of the corporation, or to protect the 
rights of ail persons entitled to share in the same. This reason- 
ing is not applicable to the facts in the case at bar. The libelant is 
not hère seeldng to enforce a cause of action that arose in Ore- 
gon, or to obtain a préférence to which he is not entitled, or to 
obtain a personal judgment against the receiver, to be satisfied 
out of the property in his charge. îvor is his suit capable of prevent- 
ing the court, which has placed the property in receivership, from 
administering upon the same with Just regard to the rights of ail 
persons. The libelant's claim is by the law maritime a lien upon 
the vessel. As such, it is entitled to priority of payment, except as 
to similar liens. In the court of admiralty the holders of ail such 
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liens hâve an opportunity to appear and présent the same. In 
the meanwhile, if the receiver has occasion to continue to use 
the vessel in the business of his trust, he may hâve her released 
upon stipulation. 

The récent cases of Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 
1019, and Paxson v. Cunningham (decided by Mr. Justice Gray in the 
circuit court of appeals of the United States for the First circuit) 
11 0. C. A. 111, 63 Fed. 132, cited by both parties to this appeal, 
hâve been carefully considered. While those décisions are not di- 
rectly in point upon the questions in controversy in this case, it is 
believed that they are not in conflict with the conclusion we hâve 
reached. It necessarily follows, from the views we hâve expressed 
conceming the lien which the material man acquires in a case 
like that at bar, that the right to enforce that lien by a pro- 
ceeding in rem against the vessel, in a court of admiralty of a 
jurisdiction foreign to that of the court wherein the vessel is held 
in charge of a receiver, is a matter of right, and is not dépendent 
upon the consent of the latter court. It was not necessary, there- 
fore, that the permission of the Oregon court should hâve been 
obtained to the commencement of this suit The decree is af- 
firmed, with costs to the appellee. 
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(Circuit Court of Appeals, Ninth Circuit. February 4, 1895.) 

No. 160. 

1. Admikaltt— WnEN Libel op Kevievt Lies. 

It is witliin the discrétion of the district court to entertain a libel of 
review in admiralty, filed after the expiration of the term, by a surety 
on the release bond of a vessel, wha was absent from the state at the 
time of the decree, and knew nothing thereof until after the expiration 
of the time for appeal; it appearing that the libelant had delayed the 
hearlng eight years, and until the claimant had died Insolvent; that he 
had asserted that certain dépositions originally taken were lest; that the 
decree was reudered on his déposition alone; and that the said déposi- 
tions, being afterwards produced, showed a state of facta which, if pre- 
sented to the court, would hâve constrained it to find against the libelant's 
claim. 58 I<'ed. 50G, aflirmed. 

•2. TOWAGE— LlABILITIES OF TOWING VeSSEL— COMMON CAREIERS. 

A contra ct of towage does not Impose, the liability of a common carrier, 

and, in cases of loss or injury to the tow, the burden is upon the claimant 

thereof to prove négligence on the part of the towing vessel. The Webb, 

14 Wall. 414, foUowed. 

S. Admikalty— Pkoceedings in Rem— Release Bond — Ltabilities op Su]:ett. 

A bond in the gênerai form of a common-law bond, admittedly given to 
secure the release of a vessel, and approved by the judge and filed with 
the clerk, is within the provisions and requirements of Rev. St. § 941, 
even if given before the vessel is actually arrested, process having been 
issued to the marshal for that purpose; and a decree and exécution there- 
on may be awarded against the surety without a separate suit. 
A. Same— Jurisdiction — Deceee for Excessive Amotjnt. 

The fart that a decree upon the release bond of a vessel is in excess of 
the penalty named in the bond does not deprive the court of jurisdiction, 
but the decree is a nuUity for the excess only. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was a libel for review, filed in the district court by Charles 
E. Jackson, surety on the release bond of the steamer Susie, 
against William Munks, to reriew a decree in faTor of said Munks 
as libelant of the steamer. The district judge being disqualtfied, 
the Mil of reyiew was certifled to the circuit court, by which 
the decree in the original cause was modifled and afflrmed. 58 Fed. 
596. The respondent appeals. 

Hastings & Stedman and James M. Epier, for appellant 
Greene & Turner, for appellee. 

Before McKENlSTA, Circuit Judge, and HAWLEY and MOEROW, 
District Judges. 

HAWLEY, District Judge. The facts of this case, and the reason- 
ing and conclusion of the circuit court thereon, as reported in 
Jackson v. Munks, 58 Fed. 596, are hereby adopted as the 
basis of this opinion. The question whether the libelant was en- 
titled to file a biïl of review after the term of the district court 
had expired is not, perhaps, entirely free from doubt. Although 
the case does not show actual fraud upon the part of Munks, 
which is one of the grounds mentioned to sustain the bringing 
of such a bill (Car Go. v. Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334), 
nor "the highest diligence and an entire absence of just imputa- 
tions of négligence" upon the part of Jackson, as stated by Mr. 
Justice Story in The New England, 3 Sumn. 496, 506, Fed. Cas. No. 
10,151, yet the delay of Munks in not bringing the case up for trial 
for a period of eight years after flling his libel, and then, after 
the claimant Olney had died, pressing it for trial at a time when 
Jackson, the surety upon the bond, was known to be absent from 
the state, and asserting and claiming that certain testimony, which 
had many years previougly been taken, was lost, when in truth it 
was not, and which, if it had been presented to the court, would bave 
preTented the recovery of a decree in favor of Munks in the 
amount obtained by him, makes ont such a case as to bring the 
question of allowing the libel for review within "the judicial dis- 
crétion bf the court, guided by such rules of décision as sound 
principles of justice and policy dicta te." Janvrin v. Smith, 1 Spr. 
14, Fed. Cas. No. 7,220. The court did not, in our opinion, err 
in exercising this discrétion in favor of the libelant 

Upon the merits, we are clearly of opinion that the décision 
of the circuit court was correct. In answer to the contention 
upon the part of appellant that the towboat was a common car- 
rier, and in aflQrmance of the rule stated by the circuit court that 
"the burden was upon William Munks to prove the négligence of 
the steamer," we quote the language of the suprême court in The 
Webb, 14 Wall. 414: 

"It must be conceded that an engagement to tow does not Impose elther an 
obligation to Insure, or the liability of common carriers. The burden is al- 
ways upon hlm who allèges the breach of such a contract to show either 
that there has been no attempt at performance, or that there ha« been negli- 
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gence or unskillfulness to his injury In the performance. Unllke the case 
of common carriers, damage sustalned by the tow does not ordinarily raise 
a presumption that the tug has been in fault. The contract requires no 
more than that he who undertakes to tow shall carry out his undertaking 
wlth that degree of caution and skill which prudent navigators usually 
employ in similar services." 

It is true, as subsequently stated by the court, that there may 
be cases in which the resuit is a safe criterion by which to judge 
of the character of the act which has caused it But this case does 
not corne within the exception to the rule announced by the court. 
(Contention is made by the appellee that the territorial district 
court never had any jurisdiction to render any decree against 
him upon the ground that the bond signed by him was in form 
a common-law bond, and is not conditioned for judgment nor for 
exécution against the surety; that the act of March 3, 1847, "for 
the réduction of the costs and expenses of proceedings in admiralty 
against ships and vessels" (9 Stat. 181) only authorized judgment 
against a surety in case of a bond received from the claimant by 
the marshal, and retumed by him into court as the ground of his 
stay of process or release of the vessel; that, it being a cause in 
rem, jurisdiction could only be obtained by an actual seizure of the 
vessel, or by delivery to the marshal of such a bond as is provided 
for in the statute, while process for her arrest was still in his 
hands. The record upon which this contention is based shows that 
the monition against the steamer Susie was issued May 5, 1882, 
and returned by the marshal "without service, by request of plain- 
tiff's attorneys." This return is dated May 10, 1882, but was not re- 
turned and filed with the clerk until May 16, 1882. The bond for 
the release of the steamer was executed May 12, 1882; was ap- 
proved by the judge May 18, 1882; and filed with the clerk "as 
of 5th June, 1882." The bond is in gênerai form a common-law bond. 
It is signed by H. J. Olney and C. F. Jackson. It recites the flling 
of the libel by Munks against the steamer Susie, and the condi- 
tion of its obligation is such "that, if the above bounden shall 
abide by and answer the decree of the court in such cause, then 
the above obligation to be void; otherwise to remain in full force 
and virtue." Jackson admits that he signed this bond for the 
release of the steamer. This bond cornes clearly within the pro- 
visions and requirements of the statute approved March 3, 1847 
(Eev. St. U. S. § 941). The claimant had the right, after the libel 
was filed, to give a bond or stipulation, which might be approved by 
the court, before the steamer was actually seized; and, if the statute 
requires that the bond should flrst be delivered to the marshal 
as claimed by appellee, — a question that need not be discussed, — 
we would be bound to présume, in the absence of any afSrmative 
showing to the contrary, that the law in this respect had been 
complied with. The surety or stipulator upon the bond, with 
actual knowledge that it was given for the release of the steamer, 
is bound by the terms of the stipulation which he voluntarily 
signed, and thereby brought himself within the jurisdiction of the 
court, and was thereafter bound to "abide by and answer the de- 
cree of the court in such cause." 
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B(;nedîct, J., in The Roslyn, 9 Ben. llÔ, 129, Fed. Cas. No. 12,068. 
said: 

"It Is a common practice, adopted for convenience and the saving of ex- 
pense, to glve a stipulation to secure the debt upon simple notice of the flling 
of a libel. A stipulation given under such clrcumstances Is valid, although 
in fact the vessel sought to be proceeded against is not, and uever was, in 
custody. The jurisdictlon of the court, upon the giving of such a stipulation, 
to proceed wlth the cause to a decree, and to enforce the stipulation ac- 
cording to Its tenus, has never, to my knowledgé, been doubted. In such case 
the enterlng a gênerai appearance, and glvlng a stipulation to ablde by a 
decree, Is deemed a walver of ail objection based on an omission to serve 
the process, and it Is not thereafter open to the stlpulators to deny the power 
of the court to compel them to perform their agreement." 

See, also, The Alligator, 1 Gall. 145, 149, Fed. Cas. No. 248; The 
Struggle, 1 Gall. 477, Fed. Cas. No. 13,550; The City of Washing- 
ton, 13 Blatchf. 411, Fed. Cas. No. 2,772. 

Admiralty courts proceed according to the principles, rules, and 
usages which belong to the admiralty, as contradistinguished from 
courts of common law. "Whenever a stipulation is taken in an ad- 
miralty suit, for the property subjected to légal process and con- 
demnation, the stipulation is deemed a mère substitute for the thing 
itself, and the stipulators liable to the exercise of ail those au- 
thorities on the part of the court which it could properly exer- 
cise if the thing itself were still in its custody. This is the known 
course of the admiralty." The Palmyra, 12 Wheat. 1. Nothing 
can be better settled, said Judge Storj^, than that the admiralty 
may take a flde jussory caution or stipulation in cases in rem, and 
may in a summary manner award judgment and exécution thereon. 
Jurisdiction to that effect is possessed by the district court; and, 
being fully authorized to adopt the process and modes of proceed- 
ing of the admiralty, they hâve an undoubted right to deliver the 
property on bail and to enforce conformity to the terms of the bail- 
ment. Anthority to take such security is undoubted, and, whether 
it be by a sealed instrument or by a stipulation in the nature of a 
recognizance, cannot aiïect the jurisdiction of the court. Having 
jurisdiction of the principal cause, the court must possess juris- 
dition over ail the incidents, and may, by motion, attachmeut, or 
exécution, enforce its decrees against ail who become parties to 
the proceedings. The Alligator, 1 Gall. 145. Fed. Cas. No. 248; Nel- 
son V. U. S., Pet. C. C. 235, Fed. Cas. No. 10,116. Bonds, says Dun- 
lap, are, to ail intents and purposes, stipulations in the admiralty. 
Dunl. Adm. Prac. 164. See The Wanata, 95 U. S. 600, 616; U. 8. v. 
Ames, 99 U. S. 35, 41; The Madgie, 31 Fed. 926. The fact that the 
decree of the territorial court was in excess of the penalty named 
in the bond did not deprive the court of jurisdiction. The judg- 
ment was a nuUity for the excess only, and, if the circuit court 
bad found in favor of Munks, it would hâve been its duty to 
modify the decree so as to bring the amount awarded to Mm 
within the penalty. The Webb, 14 Wall. 406, 418. The claim 
of appellee that no judgment could now be rendered against him 
because the claimant of the vessel, who was a costipulator on the 
bond, is dead, is untenable. Penhallow v. Doane, 3 Dali. 54; 
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The James A. Wright, 10 Blatchf. 160, Fed. Cas. No. 7,191; The 
0. P. Ackennan, U Blatchf. 360, Fed. Cas. No. 2,564 The judgment 
of the circuit court is affirmed, appellee to recover his costs upon 
appeaL 



In re THE ANNIE FAXON. 
(BIstrIct Court, D. Washington, S. D. February 18, 1895.) 

1. Shipping — Limitation op Liabilitt— Pleading and Practice. 

Under a pétition for limitation of liabllity the petitioners are entltled^ 
under admiralty rule 5C, to litigate tlie que-stion ot tlie existence of any 
liabllity whatever, and therefore do not plead themselves out of court by 
denying any négligence, eltber of tbemselves or of any of their agents or 
employés. The Benefactor, 103 U. S. 239, and Providence & N. Y. S. S. 
Co. V. HUl Manufg Co., 3 Sup. Ct. 3T9, 617, 109 U. S. 578, foUowed. 

2. Same— Steam-Boiler Inspection. 

It is the intention of the inspection law (Rev. St S 4418) that every sheet 

of which a boiler Is composed must be inspected, and subjected to the 

prescribed test; and it Is therefore a violation of the law to use, without 

officiai inspection, an old boiler, in which a new mud ring bas been placed. 

8. Samb— Peusonai, Injuries from Exploding Boilbk. 

ïhe llmlted liabllity law (Rev. St. § 4283), taken in connection with the 
act of June 26, 1884, and especially section 18 thereof (1 Supp. Rev. St. 
[2d Ed.] 440), which is the latcst expression of the législative will on the 
subject, opérâtes to relleve owners of steam vessels from liabllity for In- 
juries to passengers occasioned by explosion of the bollers, although the 
Inspection laws hâve been violated, when such violation is without their 
Personal knowledge or privlty; and this notwithstandlng the provisions of 
Rev. St. § 4493, declaring owners to be responslble for damage to passen- 
gers or baggage through violation of the inspection laws, or through known 
defects in the steaming apparatus. 

This was a pétition by the Oregon Railway & Navigation Com- 
pany, as owner, and the Oregon Short Line & Utah Northern Rail- 
way Company, as lessee, for limitation of liability in respect to 
damages caused by explosion of the boiler of the steamboat Annie 
Faxon. 

W. W. Cotton, for libelants. 
Charles H. Tayloy, for claimants. 

HANFORD, District Judge. The steamboat Annie Faxon, owned 
by the Oregon Railway & Navigation Company, and operated un- 
der a lease of the transportation Unes owned by said company to 
the Oregon Short Line & Utah Northern Railway Company, was, 
prier to the explosion and wreck hereinafter described, employed 
as a carrier of passengers and freight on Snake river, between 
Riparia, in the state of Washington, and Lewiston, in the state of 
Idaho. Said steamboat was inspected by the United States local 
inspectors of steam vessels December 12, 1892, and then granted a 
certiflcate of inspection, and licensed to navigate said river; the 
maximum steam pressure allowed being 12.5 pounds to the square 
inch. In June, 1893, the mud ring of the boiler in said steamer 
was removed, and replaced by a new one, and other repairs were 
made. Said boiler was not, after the corapletion of said repairs 
and altérations, inspected by the United States inspectors, nor sub- 



576 ÏEDEBAL BEPOBTEE, VOl. 66. 

jected to any sufflcient test for determining whether if was safe 
and fit for use. On August 14, 1893, while the steamer was going 
down stream, having on board freight and several passengers, with 
a pressure of steam upon said boiler of 110 pounds, with her safety 
valye set to blow ofE at 125 pounds, said boiler exploded, thereby 
wrecking the boat As a resuit of said explosion 8 persons were 
knied and 15 were injured. Among those killed were two passen- 
gers named John Mackintosh and Thomas Mackintosh, and among 
the persons injured were two other passengers named Lewis T. 
Lawton and Daniel H. Bechtol. The Oregon Railway & Naviga- 
tion Company, as owner, and the Oregon Short Line & Utah 
Northern Railway Company, as lessee, petitioned this court, as a 
court of admiralty, to adjudicate as to their liability for the dam- 
ages resulting from said explosion. Thereupon the court made an 
order for the appraisement of the yessel and freight pending, and 
requiring ail persons claiming damages for any loss or injury occa- 
sioned by said explosion to corne before the court, and submit proof 
of their respective claims, and forbidding the prosecution by such 
persons of any suit or action for the recovery of damages for inju- 
ries so occasioned until the final détermination of the rights of 
said petitioners in this cause. An appraisement has been made, 
and the value of the wreck and pending freight found to be |3,520. 
Several persons hâve appeared and made proof of their claims as 
required by the citation and monition issued pursuant to said order 
of the court, and the claimants hâve made separate answers to 
said pétition. Among the claimants who hâve so appeared and 
answered are the said injured passengers, Lewis T. Lawton and 
Daniel H. Bechtol, and Mary A. Mackintosh, widow of said John 
Mackintosh, deceased, and administratrix of his estate, and Susan 
E. Mackintosh, widow of said Thomas Mackintosh, deceased, and 
administratrix of his estate. Each of said claimants allèges Per- 
sonal injury caused by said explosion, for which they seek to obtain 
damages. They each charge that the injuries complained of were 
caused by négligence on the part of the petitioners^ their servants 
and agents, and they contest the right of the petitioners to hâve 
the benefit of the limited liability act aforesaid. 

The case has been conducted by able counsel on both sides, and 
sharply contested. The testimony is full and minute, and ail the 
facts hâve been disclosed which can be ascertained from the sur- 
viving witnesses. I hâve given it ail careful considération, but the 
conclusion I hâve reached renders it unnecessary for me to make 
any extended récital of the facts. Eev. St. § 4283, limits the lia- 
bility of owners of vessels for any embezzlement, loss, or destruc- 
tion, by any person, of any property or merchandise shipped 
or put on board of such vessel, or for any loss, damage, or injury 
by collision, or for any act, matter, or thing, loss, damage, or for- 
feiture doue, occasioned, or incurred without the privity or knowl- 
edge of such owner or owners, so that the same shall in no case 
exceed the amount or value of the interest of such owner in such 
vessel, and her freight then pending. Taking advantage of the 
permission accorded by the flfty-slxth admiralty rule promulgated 
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by the suprême court, the Mbelants hâve, while olaimlDg the bene- 
flt of the law limiting the liability of shipowners, also denied ail 
négligence on the part of their agents and employés, as well as 
themselTes, whereby any responsibUity should attach to them, or 
the vessel, the cargo, or the pending freight should be at ail charge- 
able; and they pray the court to pronounce in their favor, that 
the yessel and owners are entirely exempt from liability. Pre- 
liminary to the hearing on the merits, the claunants moved to dis- 
miss the proceedings, on the ground that, by alleging that their 
agents and servants were entirely free from fault, the libelants hâve 
pleaded themselves ont of court The argument on the motion is 
that, the agents and servants being free from ail blâme, the lim- 
ited liability law is not applicable to the case, for, if the owners 
were guilty of négligence, the law does not entitle them to any 
relief; and, if not guilty, they are not liable, even to a limited ex- 
tent. The motion was denied by a pro forma ruling at the time, 
which I now conflrm after due délibération. The rule itself and 
the décisions of the suprême court emphatically déclare the right 
of parties in the situation of the libelants to hâve in one proceed- 
ing in admiralty a fuU and final détermination of ail questions 
affecting their liability, and, if exempt from ail liability, to hâve 
a decree forever f oreclosing the right to litigate concerning the same 
matter. The purpose of the rule, and the power of the suprême 
court to make it, hâve been several times explained in the déci- 
sions of that court. In the case of The Benefactor, 103 U. S. 239- 
250, Mr. Justice Bradley, in the opinion of the court, déclares the 
purpose of the rule thus : 

"Hence this court, in preparing the rules of procédure for a limitation of 
liability, deemed it proper to allow a party seeking sucli limitation to contest 
any liability whatever." 

And again, in the case of Providence & N. Y. S. S. Co. v. Hill 
Manuf'g Co., 109 U. S. 578-607, 3 Sup. Ct. 379, 617, the same learned 
justice makes the foUowing comments: 

"The rules further i^rovide that the shipowners, making suitable allégations 
for the purpose, shall be at liberty to contest their liability, or the liability 
of the vessel, to pay any damages, as well as to show that, if liable, they are 
entitled to a limitation of liability under the act; and that any parties claim- 
ing damages may contest the right of the shipowners to exemption from lia- 
bility, or to the beneflt of a limited liability. * • * We are clearly of opin- 
ion that the authority thus vested in this court was adéquate, and sufficient 
to enable it to make the rules before referred to. The subject is one pre- 
eminently of admiralty jurisdiction. The rule of limited liability prescribed 
by the act of 1851 is nothing more than the old maritime rule administered 
in courts of admiralty in ail countries except England, from time immémorial; 
and, if this were not so, the subject-matter itself is one that belongs to the 
department of maritime law. The adoption of forms and modes of proceed- 
Ing requisite and proper for giving due efCect to the maritime rule thus adopted 
by congress, and for securing to shipowners its benefits, was therefore strictly 
within the powers conferred upon this court; and, where the gênerai régula- 
tions adopted by this court do not cover the entire ground, it is undoubtedly 
within the power of the district and circuit courts, as courts of admiralty, to 
supplément them by additional rules of their own. * • * In promulgating 
the rules referred to, this court expressed its deliberate judgment as to the 
proper mode of proceeding on the part of shipowners for the purpose of 
having their rights imder the act declared and settled by the deflnite decree 
v.66F.no.4— 37 
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of a compétent coTlrt, wblch should be binding on ail parties interested, and , 
protect the shlpowners frora being barassed by lltigation in otlier tribunals. 
Unless some procëedlng of tbis klnd were adopted, which should bring ail the 
parties interested into one lltigation, and ail the daimants Into concourse for 
a pro rata distribution of the common fund, it is manifest that in most cases 
the beneflts of the act could never be realized. Cases might occur, It is true, 
in which the shipowners could avail themselves of those beneflts by way of 
défense alone,— as where both ship and freight are totally lost, so that the 
owners are relieved from ail liability whatever. But even in that case, In the 
absence of a remedy by which they could obtaiû a decree of exemption as to 
ail claimants, they would be liable to a diverslty of suits, brought perhaps in 
différent states, after long periods of time, when the witnesses hâve been dis- 
persed, and issulng in contrary results before différent tribunals; whllst iu 
the ordinary cases, where a llmlted liability to some estent exists, but to an 
amount less than the aggregate daims for damages, so as to require a con- 
course of daimants and a pro rata distribution, the prosecution of separate 
suits, if allowed to proceed, would resuit in a subversion of the wliole object 
and scheme of the statute. The question to be settled by the stiitutory pro- 
ceedings, belng— First, whether the sMp or its owners are liable at ail (if that 
point is contested, and has not been decided) ; and, secondly, if liable, whether 
the owners are entitled to a limitation of liability,— must necessarily be de- 
cided by the district court having jurisdlction of the case; and, to render its 
décision concluslve, it must hâve entire control of the subject, to the exclusion 
of other courts and jurisdictions. If another court may investigate the same 
questions at the same time, It may corne to a conclusion contrary to that of 
the district court; and, if it does (as happened in this case), the proceedings 
in the district court will be thwarted, and rendered ineffective to secure to 
the shipowners the benefit of the statute." 

I am required, therefore, to décide, in tlie ûrst place, whether 
the said explosion and wrecldng of the Annie Faxon happened in 
conséquence of any négligence on the part of the libelants, their 
ofQcers, agents, or employés; and, if yea, whether the disaster was 
so caused without the knowledge or privity of the libelants. The 
inquiry is thus divisible into two parts, because responsibility at- 
taches where négligence on the part of any officer, agent, or serv- 
ant causes injury; but in every such case the limited liability law 
may be invoked by the owner, if he personally, or, if a corporation, 
the managing offlcers thereof, be free from culpability. Oraig v. 
Insurance Co., 141 U. S. 646, 12 Sup. Ct. 97. After giving the tes- 
timony fuU considération, I find that the boiler was made of iron, 
and it had been in use many years. It had been cracked and 
blistered in several places, and had been patched a number of times. 
In June preceding the explosion one of the important sheets of 
the boiler, known as the "mud ring," was replaced by a new one, and 
some patching was done. In making thèse last repairs the old iron 
was broken by hammering, showing that it had become brittle from 
crystallization. I conclude, therefore, that the explosion occurred 
because the boiler was defective, and that there was négligence on 
the part of some one in the service of libelants in continuing the 
use of a boiler so old as the one in question, and without having 
it properly tested and inspected after the last repairs were made. 
Rev. St. § 4418, requires that the boiler of every steam vessel shall 
be inspected by the local inspector before being used. Manifestly, 
to comply with this law according to the intent thereof, eveiy 
sheet of which a boiler is composed must be inspected and sub- 
jected to the prescribed test; and the law was violated by using 
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the boiler after the new mud ring had been put in wîthout an 
officiai inspection, Posey v. Scoville, 10 Fed. 140. The engineer 
in ciiarge of tlie boiler was capable, experienced, and duly licensed. 
Th.e libelants also employed compétent men as master mechanics 
and superintendents to furnisli ererything necessary in the way 
of mateiials, equipments, and machinery for their vessels, and to 
attend to the inspection thereof, and keep the same in repair. 
And there is no évidence tending to prove that any managing ofQ- 
cer had personal knowledge of the âge or condition of the boiler, 
or of any négligence or violation of \aw in using the same without 
having it properly tested and inspected. Under thèse facts the 
owners are not exempt, but they are entitled to the limitation of 
liability âxed by the statute. 

It is not pretended that any managing oflScer of the petition- 
ing corporations did hâve actual personal knowledge of the aefective 
condition of the boiler, or of the failure to inspect the same after 
the altérations were made. But it is insisted that knowledge must 
"be imputed to them, or that they are guilty of négligence for fail- 
ure to acquaint themselves with facts which could hâve been dis- 
covered if they had been vigilant. This position, if sustained by 
the courts, must resuit in fastening personal liability on shipown- 
ers for the négligence of their agents or servants, contrary to the 
terms of the law, or compel them to personally inspect their ves- 
sels and the machinery therein, and see to keeping the same in 
repair, and attend to the olHcial inspection, and to personally com- 
ply with every exaction of the steamboat inspection laws, as a 
condition précèdent to a right to a limitation of liability for dam- 
ages caused by any mishap, which is equally contrary to the in- 
tent of congress. Many owners of vessels, and good managers of 
corporations engaged in transportation business, are obliged to em- 
ploy persons skilled in the art of constructing machinery and equip- 
ments for vessels, so as to secure the highest degree of safety ia 
navigation, because of their own lack of technical knowledge. And 
the limited liability law was intended to encourage capitalists and 
persons of that class to invest money in ships. In the case of 
Transportation Co. v. Wright, 13 Wall. 104^123, Mr. Justice Bradley, 
the great expounder of this law, déclares: 

"The great object of the law was to encouragre shipbuilding, and to induee 
capitalists to invest money in this branch of industry. Unless they can be 
Induced to do so, the shipping Interests of the country must flag and décline. 
Those who are willing to manage and work ships are generally unable to 
build and fit them. They hâve plenty of hardiness and personal daring and 
enterprise, but they hâve little capital. On the other hand, those who hâve 
capital, and Invest it in ships, incur very large risli in exposing their property 
to the hazards of the sea, and to the management of seafai'ing men, without 
making them liable for additional losses and damage to an indeflnite amount." 

In behalf of the injured passengers and the représentatives of 
those who were killed it is contended that, as to them, by force 
of section 4493, Eev. St., the owners must be held liable to the full 
extent of the damages sustained, because of their failure to comply 
with the provisions of section 4418, Id., as to inspection of the boiler 
after putting in the new mud ring. It is said that section 4493 is 
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a later enactment than section 4283, and makes an exception in 
favor of injured passengers. There is, however, another statute, 
later still, to be considered. I refer to the act of June 26, 1884, 
entitled "An act to remove certain burdens on tbe American mer- 
chant marine and encourage the American foreign carrying trade 
and for other purposes." 1 Supp. Kev. St. (2d Ed.) 440. The eight- 
eenth section of said act reads as follows: 

"That the individual Uablllty of a ship-owner, shall be llmited to the pro. 
portion of any or ail debts and liabillties that his Individual share of the vessel 
bears to the whole; and the aggregate liabillties of ail the owners of a vessel 
on account of the same shall not exceed the value of such vessels and Ireight 
pending. Provided that thls provision shall not affect the liabllity of any 
owner incurred previous to the passage of this act, nor prevent any claimant 
from jolning ail the owners in one action: nor shall the same apply to wagea 
due to persons employed by sald shlp-owners." 

By the fourth section of the act of Jnne 19, 1886 (1 Supp. Rev. 
St. [2d Ed.] 494), the provisions of the section above quoted, as 
well as sections 4282-4289, are extended so as to apply to ail ves- 
sels used on lakes and rivers or in inland navigation, including 
canal boats, barges, and lighters. By the gênerai maritime law 
as understood and administered in continental Europe, shipowners 
are not held personally liable for damages caused by torts or négli- 
gence in connection with the opération of vessels, if personally 
free from blâme; and in England, by acts of parliament, the right 
to similar immunity is given. While the rule of lespondeat supe- 
rior was enforced in such cases in this country, American shipping 
was at a very great disadvantage in compétition for foreign com- 
merce. The object which congress had in view in enacting the lim- 
ited liability law was to build up the American merchant marine 
by relieving American shipowners from burdensome liabillties, from 
which European competitors were already free. Section 4493 was 
first enacted by congress as section 30 of the act of 1852, revising 
the laws regulating the use, and providing for the inspection, of 
steam vessels. The title as well as the body of the act shows the 
intent of congress to provide for the better security of lif e on board 
of steam vessels, and, as a means to that end, to subject owners 
and offlcers to severe penalties for neglecting to comply with any 
of its requirements. In the case of Sherlock v. Alling, 93 U. S. 
99-108, the suprême court held that under this law the master, 
owner, and vessel are liable for damages sustained by a passenger 
from any neglect to comply with the provisions of the law, no 
matter where the fault may lie. The intent to hold owners liable 
for full damages to passengers suffering injury through any neg- 
lect or failure to comply with the steamboat inspection laws, or 
through known defects in the steaming apparatus or hull, was 
adhered to in the gênerai revision of the permanent laws of the 
United States; and at the same time congress persisted in the pol- 
icy of relieving ail proprietors of vessels not employed in inland 
navigation from liability beyond the value of vessel and pending 
freight, by re-enacting the limited liability law, and so we hâve sec- 
tions 4283 and 4493 both in the Eevised Statutes. With both sec- 
tions standing together as re-enactments of the same date, and 
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the suprême court having, in the case of Sherlock v. Allîng, given to 
the latter a broad construction, tliere was room for doubt as to 
the légal rights of parties in cases likely to arise, for, if the facts 
of a case should bring it within both sections, it would be extremely 
diflScult, if not impossible, to détermine which to regard as para- 
mount. The latest, and therefore controlling, expressions of légis- 
lative will on the subject are the section abOTe quoted from the 
act of 1884, and the act of 1886, extending its provisions to every 
description of vessel employed on lakes, rivers, and in inland navi- 
gation. In Butler v. Steamship Oo., 130 U. S. 527-558, 9 Sup. Ot. 
612, Mr. Justice Bradley criticizes the law of 1884, saying, on page 
554, 130 r. S., and page 612, 9 Sup. Ot, after stating only a part 
of the provisions of the eighteenth section : 

"The language Is somewhat vague, It Is true; but it Is possible that it was 
intended to remove ail doubts of tlie application of the limited liability law 
to ail cases of loss and injury caused without the Ijnowledge or privity of the 
owner." 

The language of the act, if vague, is nevertheless comprehensive. 
Its title indicates a purpose to relieve shipowners from burdens, 
and the proviso to section 18 makes an exception of "wages due 
to persons employed by said shipowners." What other exceptions 
do the rules for construing statutes admit of? I think that the 
maxim, "Expressio unius est exclusio alterius," may 'wit'h. great 
propriety be applied hère. Congress certainly intended to relieve 
shipowners of some burden of liability by enacting the eighteenth 
section. Then, what kind of liability theretofore imposed was re- 
moved by this law? The inquiry forces me to conclude that con- 
gress intended to encourage investments of capital in ail kinds of 
vessels, and to authorize persons to become owners of steam ves- 
sels with freedom to intrust to others the entire burden of care 
in the management thereof, and with a right to the same immunity 
from claims for damages, in case of any disaster, that the law ex- 
tends to owners of sailing vessels. In accordance with this opin- 
ion, a decree will be entered that, upon payment into court of 
the amount of the appraised value of the vessel and pending freight 
for the beneflt of the several claimants, the libelants be forever 
released from ail liability for damages on account of said explo- 
sion and wreck. 
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OTERI et al. v. SCHMIDT et al. 

(Circuit Court of Appeals, Fifth Circuit December 11. 1894.) 

No. 320. 

Shipping — Interruption op Votagb — Sale of Goods by Mastbr— Loss and 
Damaoes. 

A steamship bound from New Orléans to Ceiba and Truxillo, Spanish 
Honduras, was denied inspection at the nsual place, and the master 
changed his course to the island of Buatan, where he learned that the au- 
thoritles had issued orders not to permit his vessel to do any business on 
that coast He'then proceeded to Livingston, Guatemala, where. on the 
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artvice of the United States consular ajjeut, he turned ovei" the goods to the 
latter, to be sold for the beneflt of ail coucerned. The sum realized, as re- 
ported by the master, was but a small part of the invoice price. There 
was much delay in the meantime,— sufficient to hâve enabled the master 
to return to New Orléans, and consult with his owners and the shippers. 
HeJff, that the master had not acted with the good falth required under the 
circumstances, and the vessel was liable in damages to the shippers; and, 
further, that no injustice would be done in making the invoice priée the 
measure of such damages. 

Appeal from the District Court of tke United States for the 
Eastem District of Louisiana. 

This was a libel by William B. Schmidt and Francis M. Zeigler, 
partners under the name of Schmidt & Zeigler, against the steam- 
ship Joseph Oteri, Jr., (Mrs. Luela A. Oteri, claimant). The dis- 
trict court rendered a decree for the libelants, and the claimant and 
Joseph Oteri, her husband, and surety on the release bond, took 
this appeal. 

The steamship Joseph Oteri, Jr., left the port of New Orléans on the 30th 
day of July, 1892, bound for the ports of Ceiba and Truxillo, Spanlsh Hon- 
duras, and havlng on board the goods shipped by libelants for those ports. 
The vessel proceeded on her voyage, and on arriving ofï the Island of Utllla, 
Spanish Honduras, August 3d, signais were given for fruit inspectors to corne 
on board, as had been done on previous voyages of the vessel, but, the master 
finding no response to signais, and seeing that the lighthouse was occupled by 
soldiers, and as the vessel had been seized and detained by armed forces on a 
previous voyage of the vessel at the port of Ceiba, Spanish Honduras, and 
fearing this would be done again, the master changed the course of the vessel, 
and proceeded to the island of Ruatan, Spanish Honduras, and was there ad- 
vlsed by the United States consul at that port, and by an ofBcer of Spanish 
Honduras, that orders had been issued by the government of Spanish Hon- 
duras not to permit the steamship Joseph Oteri, Jr., to receive inspection, 
laborers, or to transact any business on the coast of Spanish Honduras. The 
master then changed the course of the vessel, and proceeded to the port of 
làvingston, Guatemala, and there he was advised by John T. Anderson, Esq., 
United States consular agent at that port, to tm-n the goods over to him, and 
he would sell them for the benefit of the parties in interest. The évidence 
shows that the gooda were turned over to, and were sold and disposed of by or 
under the direction of, Anderson, the consular agent at Livlngston; and the 
claim is that the proceeds of the sale of the goods shipped by libelants and 
reported by Anderson Is $741.88, which amount of money was tendered to 
libelants in the answer of respondents, and placed in the registry of t!ie coxirt. 
Testlmony was taken, and the case submitted to the court, and on the ISth 
day of IVIay, 189-1, decree was rendered for libelants for $2,393.11, with interest 
from June 30, 1894, until paid, and costs of suit, being the proved vaine as 
per invoîces at port of shipment, less the sum of $741.88, the amount tendered 
by respondents as due to the libelants on account of the proceeds of goods sold. 

Guy M. Horner, for appellants. 
W. S. Benedict, for appellees. 

Before FARDEE and McCORlVnCK, Circuit Judges, and BEUCE, 
District Judge. 

BRUCE, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The testimony shows that Spanisih Honduras was in a state of 
turbulence, and even war, at the time of the arrivai of tho vessel 
off that coast, and, on account of what had happened to this master 
and his vessel on a previous voyage to that country, when his ves- 
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sel was seized by an armed force, and, against hîs protest, used 
for a time as a transport for troops, and it coming to his knowl- 
edge that his vessel would not be allowed to transact any busines» 
on that coast, we think he had good grounds for appréhension for 
the safety of his vessel and cargo if he landed at the ports to which 
he was destined. After this, however, and after he had decided 
that he couid not with safety land at Ceiba, or get to Truxillo, there 
seems to hâve been much delay, and it was not until the 141 h, and 
even the ICth, of Angust, the last of the goods were disposed of at 
livingston. It woiild seem that durîng this time the master could 
hâve returned to his home port with his cargo, and conld hâve con- 
ferred with his owner and the shippers of the goods he had on 
board. In the case of The Julia Blake, 107 U. S. 427, 2 Sup. Ct. 
692, spealîing of the necessity under which the master is authonzed 
to sell ship and cargo, and quoting from the former case of New 
England Ins. Co. t. The Sarah Ann, 13 Pet 387, the court say: 

"AU will ai?ree that the master roust act In good faith, exercise his best dis- 
crétion for the beneflt of ail coneerned, and that It can only bo done upon 
the compulsion of a necessity, to be determlned in eacb case by the actual and 
Impending péril to which the vessel Is exposed." 

The testimony, we thInk, shows a want of good faith on the part 
of the master in the matter of the disposition of his cargo. He 
seems to hâve sought to avoid the responsibility of his position, 
turning the goods over to Anderson, consular agent, to be disposed 
of under his order. The purser, the witness Commegere, says he 
opposed this; but, under the advice of the consular agent, Ander- 
son, a cargo of bananas was taken, and paid for in part from the 
proceeds of the sale of the goods as stated by the witness Comme- 
gere, and the vessel cleared for New York. The conclusion is, we 
think, inévitable, from the testimony on this subject, that the mas- 
ter was at fault in the matter of the disposai of the goods shipped 
by the libelants, and that the case is one in which damages should 
be awarded. This brings us to the question of the measure of 
damages, which, it is insisted, is the value of the goods at the port 
of destination. If we are correct in the conclusion that the master 
was justified in not proceediug to and landîng the goods at the 
ports of destination, according to the ténor and effect of the bills 
of lading, then we are of opinion that it devolved upon the master 
to either dispose of the goods in good faith, and to the best advan- 
tage, in the nearest ports which he was able to reach, or to retum 
the goods to the shippers, with reasons for nondelivery. It is not 
shown that he did either. The biU of lading provides that, in the 
event of loss or nondelivery, the liability of the carrier is not to 
exceed the invoice value, — this to protect the carrier in ordinviry 
cases where the goods are lost by some casualty. In view of the 
fact that the carrier might hâve relieved himself from responsi- 
bility by returning the goods to the shipper, and as the proof shows 
that in the port of shipment the goods were of the value specifled 
in the invoice, we are of opinion that, under the peculiar facts of 
this oaae, no siibstantial injustice results to the carrier from follow- 
ing the rule of damages adopted by the distiict court, to wit, the 
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value of the goods as shown by the inToices at tte porf of sMp- 
ment We think the judgment of tlie court below ^ould be ai- 
flcmed, and it is so ordered. 



THE OXFORD. 
SWEETING et al. v. THE OXFORD et aL' 
(District Court, S. D. Florida. March, 1894.) 

1. Salvaob Compensation — How Measuked. 

The wliole of a salvage service is to be considered together, and any 
bonus or gratulty may be measured by valuable, energetic action, and 
exposure of person or property; but, when the amount is necessarlly 11m- 
Ited to a mère compensation for worli and labor, it should not be reduced 
by anything short of gross négligence or dishonesty and fraud- 
S. Same— Amount. 

ÇS7,114 allowed upon a valuation of $155,000 for services of some 65 
sailing vessels and four steamers, with 500 men, in discharging and carry- 
Ing to Key West a cargo of sugar from a steamer grounded in a dangerous 
position on the Florida Reefs, and for floating her and bringing her dis- 
abled to the same place; the service lasting during 13 days, and much of 
it prosecuted at night and in rough weather. 

TMs was a salvage oase, in which separate libels were flled by 
Thomas B. Sweeting and others, and O. J. Kendal and others, against 
the steamship Oxford and cargo; and an intervening pétition was 
presented by the Davis Coast Wrecking Company. 

Grec. W. Allen and J. Vening Harris, for libelants. 
J. B. Browne, for respondeut 

LOCKE, District Judge. This vessel, a large steamship, laden 
with about 4,000 tons of sugar, bound from Cardenas to Philadel- 
phia, went ashore early in the morning of llth of February, 1894, 
upon a projecting point of Florida Keef known as "Coneh Eeef," 
about 100 miles northeast of the port of Key West. The place was 
a dangerous one, and one upon which several vessels hâve been 
wrecked, and was exposed to the full force of the sea from the 
northeast and around to south. A portion of the libelants herein, 
seeing the vessel aground, went to her assistance, and tendered 
their services, at about half-past 8 o'clock a. m. At flrst the master 
thought he might be able to float his vessel without aid, but flnally, 
later in the day, agreed to accept the services of the several vessels 
and their crews which had arrived, and at about 12 o'clock permit- 
ted them to carry ont a heavy anchor and hawser in the direction 
which he himself designated as the one which he considered the 
most proper, which was ofl the starboard quarter, trending well 
astem. The vessel, at the time of going ashore, had gone with such 
force and speed as to drive herself several feet out of the water, so 
that, at the time of the libelants' sounding around her, she was 
found to be in some four feet less water than when floating, with an 
uneven bottom. The anchor, weighing some three tons, with a 
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large hawser and fifteen fathoms of heavy chain, was carried 
out in the direction selected by the master, and let go. The 
libelants then suggested to the master that some of the cargo be 
transshipped to their vessels, in order that, when the tide arose, they 
might be able to float the steamship, but he declined to hâve any of 
the cargo taken out at that time. Later in the afternoon, when 
nearly dark, the master suggested that another hawser be run out, 
and furnished libelants a steel cable. By this time the wind had 
increased, together with the force and violence of the sea, so that 
it was with great difficulty that the cable was taken out. The 
instructions of the master and the efforts of the libelants were to 
make the steel cable fast to the heavy chain attached to the anchor 
which had already been dropped in seven fathoms of water, and a 
large iron shackle was furnished them for that purpose; but by 
that time the wind and sea had so increased that it was impossible, 
as alleged by the libelants, to bring the chain to the top of the 
water, so as to attach the shackle and the steel cable to it, and the 
cable was therefore made fast to the bight of the hawser, and the 
libelants returned on board the steamship. In the meantime another 
hawser had been carried o& f rom the starboard bow of the steamship 
trending towards the stern, and the master had permitted libelants 
to commence discharging cargo into their vessels. As the tide arose, 
heavy strains were hove upon the steel cable and both hawsers by 
the steam power of the capstan and the winches of the vessel and the 
men on board the steamship, when both hawsers and cable parted, 
and the vessel remained upon the bottom. 

It is alleged by the respondents that, before the parting of said 
hawser and cable, the vessel had starteid several feet from the bot- 
tom; but upon this point there is much conflicting évidence. After 
the parting of the hawsers, the wind and sea were so rough that it 
was impossible to do anything further that night about an anchor, 
but they continued discharging cai^o. Early in the moming a 
steamer that had arrîved (the O. 0. Williams) went out and picked 
up the chain attached to the anchor, and made the steel hawser fast 
to it. The vessel being at that time so hard aground, it was con- 
ceded by ail parties that it would be impossible to move her without 
lightening her of more of her cargo. The libelants continued loading 
sugar into their vessels, and bringing same to Key West. The weath- 
er increased in severity to such extent that at one time ail of the 
sailing vessels were compelled to leave the vicinîty of the steamship, 
and go into harbor for safety, there being but one steamer (the O. G. 
Williams) that was able to remain in the vicinity of the steamship 
during the entire service. The salvors were increased in numbers 
by vessels coming to their aid, until in ail there were between 66 
and 70 sailing vessels of différent sizes and 4 steamers and about 
500 men engagea in the service. In the meantime the steamship had 
sprung a leak, and flnally fllled with water, so that at one time the 
sea was washing over her upper deck. In addition to the steam 
vessels which had corne to her aid, tiiere were several steam pumps 
brought and used to free her from water. It is unnecessary to 
review Ih détail each day's work. Most of the time the pumps 
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were running day aud night, and seyeral nights the salvors were 
disckarging cargo. The labor of discharging the cargo, pumping 
the vessel clear of water, and towing her to port occupied 13 days. 
Finally, the vessel being pumped nearly free from water, and much 
of the cargo having been taken out, and a large portion of that 
which was not taken out having been dissolved by the water and 
pumped out, she was flnally relieved from the bottom, and brought 
to Key West. 

It is claimed by the respondents that the salvors were lacking in 
energy in their work; that it was through their fault that the steel 
cable was not made fast to the chain, but to the hawser, which 
caused it to part on the first night, and had it not been for this 
the steamship would hâve been fioated. 

Salvors are expected to do everything within their power to 
relieve property the custodian of which bas accepted their aid; 
but it caunot be expected that they will accomplish impossibili- 
ties or work miracles in attempting to render salvage services, aud 
ail that can be demanded is honest exertion and diligence. The 
question wMch arises in this case is, was it within the power of 
the salvors, on the first night of the disaster, to hâve attached 
the steel cable to the chain, instead of attaching it to the hawser, 
as they did? The facts and circumstances attending the case 
hâve been fully testified to, and ail that can be determined is 
that there appears to be a large prépondérance of évidence to 
show that the salvors did everything which could reasonably 
be expected of them in endeavoring to perform that part of their 
duty. The anchor had been dropped in seven fathoms of 
water. The chain to which it was desired to make fast the steel 
cable weighed upward of 240 pounds to the fathom, making a total 
of upward of 1,600 pounds which it would be necessary to raise to 
the bow of the vessel before the shackle and cable could be made 
fast. The évidence shows that at this time it was dark, and that 
the sea was very high, and the wind and waves so severe, with 
a strong current running, that the vessel that was detailed for this 
duty was plunging and pitohing into the sea so that it was impossi- 
ble to stand upon her deck, and that the men were compelled to dive 
overboard under the water, in order to make the cable fast to the 
hawser as it was. Captain Baker, whose services upon this reef 
hâve been well known for years, and in whom I hâve every con- 
fidence as an able, energetic, and active salvor, was detailed to do 
this duty; and he testifies, positively and clearly, that it was im- 
possible, under the circumstances, to attach the steel cable to the 
chain, as was desired. 

• Whether the vessel moved at ail that night I consider very 
unce'rtain, as there appears no reason for her stopping with so much 
force as to break the several hawsers, if once she had started. The 
taldng in of the slack of the hawser, cable, and chain which had 
been laid irregularly upon the bottom, the rush of the water forward 
from the reversed propeller, and the apparent change in direction 
of a light, caused probably by a slight swinging of the vessel, would 
account^ 1 consider, for ail the facts or appearances upon which it is 
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claimed she moved. Whether the vessel moved tbat night or not, 
the brealdng of the hawsers was unquestionably the great mis-; 
fortune of the service, and rendered it impossible for the salvors 
to float the vessel before she had sprung a leak, and thereby save 
much more property for its owners, as well as earn for themselves a 
larger compensation, with comparatively little labor and loss of 
time, instead of performing the amount of labor they hâve been 
compelled to do, under such circumstances that no reasonable sal- 
vage can adequately compensate them. Their inability to make this 
connection between the steamer and chain was their misfortune as 
much as it was that of the owners of the property; and, if it was be- 
yond their power to accomplish it, they should be no more held re 
sponsible for it than for the ship's being so hard aground that she 
could not be floated. There can be no question about their honest, 
earnest, and energetic efforts; and it appears they were not fur- 
nished the steel cable until after it became too dark and the sea too 
rough for them to complète what they had attempted. 

It is also claimed that, in discharging the cargo, the libelants were 
lacking in energy and force; and, while it must be admitted that this 
appears to hâve been the case to some extent, there are circum- 
stances that would tend to partially excuse or explain the reason for 
no greater rapidity in the work of discharging. Many of the vessels 
were comparatively small; yet they were the best that could be 
obtained at that time for the service. The weather much of the time 
was very bad. The admission of the master of the steamship shows 
this to hâve been so. One vessel, a schooner of the ordinary cruising 
size, was capsized in the immédiate vicinity of the steamship, and 
became a total loss. Frequently the vessels were driven from their 
anchorage, and were unable to lie in the vicinity of the steamship. 
Several of them suffered damage in broken rails and chafed and 
splintered timber. They were 100 miles from the port of Key West, 
to which place it was necessary to transfer the cargo, and much 
time was talten in going and returning. While pumping, the water 
became so thick that several of their pumps would not work, and 
constant diving was required to keep the straîners clear. For not 
having saved more cargo that they might possibly hâve saved, they 
will suffer largely in a diminution of salvage. The compensation 
of salvors dépends upon the success of their efforts, and is measured 
to a certain extent by the amount and value of property saved by 
them; and while, from such lack of energy as would imply culpa- 
ble négligence, or a lack of ordinary sldll or good faith, the amount 
of salvage on that actually saved mav be reduced. such négligence 
must be gross and wîllful to so aflfect any compensation for other 
services actually rendered. The whole ser\'ice is to be considered 
together, and any bonus or gratuity may be measured by valuable, 
energetic action, and exposure of person or property; but when the 
amount given sinks to a mère quantum merUit, or compensation for 
work and labor, as it must in this case, it can be affected or reduced 
by nothing less than gross négligence, or dishonesty and fraud. 

The question now for détermination is, what would be a reason- 
able, fair, and just compensation for the salvors under the circum- 
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«tances? Salvage is not a quantum meruit, or a compensation for 
work and labor only, but a gratuity or a bonus for the beneflt 
of commerce, to be given for the encouragement of parties who 
may be called upon to render sucli service. The parties engaged 
in this service were mostly licensed wrecldng vessels. Tlie large 
number employed, on account of the length of time oceupied by 
the service, will so divide any amount which can reasonably be 
given that the individual shares, instead of being a bonus or a 
gratuity as a salvage, will scarcely compensate them for the actual 
labor performed. That this has been the case is exceedingly to 
be regretted, but the amount cannot be increased on account of the 
large number of iadividuals employed to do a certain service. Un- 
questionably, the service could hâve been rendered by a much small- 
er number; but the parties upon whom it devolved to détermine 
those who should be taken into the service hâve unquestionably 
acted honestly and in good faith. It was impossible for them to 
détermine Just what force might be required, or just when any of 
the vessels which had left for Key West with cargo would return. 
It may be true that the entire force of sailing vessels and men were 
not constantly engaged in the actual labor of the service, but they 
were waiting, ready to assist, or coming and returning to and from 
Key West with cargo. Ail those named, with the exception of one 
schooner which went to the assistance of another vessel in distress 
du ring the time, and two which left the work three days before 
the steamship floated, their services being no longer required, were 
oceupied the entire time either in working or waiting, and could 
not engage in anything else. The steamers and pumps were con- 
stantly oceupied in the service day and night. The long time oceu- 
pied by the service was caused Tay the efforts of the salvors to pump 
ont and float the vessel; and, although it is claimed that they did 
not use as much diligence and force in saving cargo as they should 
hâve done, there is no complaint but what everything that possibly 
could hâve been done with the appliances at command in f reeing the 
vessel from water, and relieving her from the bottom, was done, and 
in as short aspace of time as was possible. 

The service was to a vessel in distress, was rendered in good faith, 
and with a reasonable degree of energy and skill ; and a reasonable 
compensation should be allowed, although nothing that can be con- 
sidered as a bonus or gratuity can be reached. 

The vessel had been appraised in her présent condition, by a 
board of appraisers appointed by the court, at |95,000, and the cargo 
at 160,000. To the appraisement of the vessel an objection has been 
made by the claimants, and évidence introduced tending to show 
that the value is not as great as is shown by this report, and a 
motion made for a new board of appraisement. Accepting such 
évidence, and construing it with ail weight to which it is considered 
to be entitled, I do not deem it necessary to set aside the report 
of the appraisers, and appoint a new board. In appointing such 
board, great care was taken to sélect those who were considered 
the most compétent and best qualified for the service of any of the 
entire community, and it would be impossible to appoint another 
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whose opinion as to the matter of value would be entitled to greater 
confidence or crédit. While the représentatives of the owners hâve 
objected to the valuation, they hâve failed to give us any informa- 
tion as to the actual value wliich can be relied upon. They hâve 
not informed us as to the actual cost of the vessel, or for what she 
has been valued for insurance. 

The property was in immédiate and great péril. The master was 
powerless to save it, or to obtain assistance in any way or by any 
means différent from the parties who offered their aid and hâve 
performed the service. It was upon one of the most exposed and 
dangerous points of the reef. The weather was very bad ; the cargo 
of the class and character that would amount to a total loss if 
not saved in a short length of time. The vessel, so exposed to a flerce 
sea, would unquestionably, if left to herself, hâve been so badly 
damaged and injured as to be a complète loss. The labor was dis- 
agreeable, hard, and attended with exposure and damage, both to 
person and property, far exceeding that of ordinary navigation. 
There has been no objection to the value of the cargo, and I do not 
deem it necessary to détermine positively the actual value of the 
vessel in determining the amount of compensation. The amount 
which I deem reasouable as compensation would not be an un- 
reasonable or an unusual rate per cent, even if she might prove to 
be of somewhat less value than the appraisers hâve reported. But, 
if she is of as great value, the percentage of proportion of her value 
given as a salvage compensation will be low, when her condition and 
the services rendered are considered. In The Kimberley, 40 Fed. 290, 
20 per cent, of $490,000 was given, and upon an appeal a compro- 
mise effected for $100,000 salvage; in The Egypt, 17 Fed. 359, 
one-flfth of $230,000 was given, in addition to an amount of ex- 
pansés which had been incurred by the salvors; in The Sandring- 
ham, 10 Fed. 562, one-fourth of $193,000; in The Tregurno, 50 Fed. 
946, 22^ per cent, was given on $205,000, in addition to the services 
of a vessel employed and paid by the underwriters. In noue of thèse 
cases was the property in greater danger than in this, nor the 
risk and exposure greater, the labor more severe or long-continued, 
nor the services of higher value to the property. 

In order that the différent interests represented by the vessel 
and cargo may be more readily and easily adjusted and settled, an 
amount to each will be decreed separately. After a carefui con- 
sidération of the case, it is ordered that a decree for $21,125 salvage 
on the vessel, and $15,989.61 salvage upon a portion of the cargo 
saved and brought into this port, be entered, and that upon the pay- 
ment of that amount, together with the costs, expenses, and 
charges herein, the property be restored to the claimant, for the 
beneflt of the true and lawful owners thereof. 
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THE OXFORD. 

JANES V. SWEEÏING et al. 

(Circuit Court of Appeals, Fifth Circuit. January 29, 1895.) 

No. 237. 

1. Palvage — Réduction of Awaed on Appeal— New Evidence. 

A steamer with a cargo of sugar, having gone asliore on the Florida 
Reefs, was rescued and taken to Key West, wbere she was appraised in 
salvage proceedings at $95,000, after deducting the estimated damage. A 
reappraisal was refused, and salvage awarded, the steamer's proportion 
being $21,125, in addition to costs, amounting to over $10,000. On appeal, 
it was shown by new évidence tliat, on placing tlie vessel in dry docJv. at 
Newport News, her injuries were found to be mucb more serious tlian 
supposed, and such as could not hâve been ascertained while she was in 
the water, at the place of the former appraisal; that, after deducting the 
actual cost of repairs and reasonable expenses, her value when saved did 
not exceed $35,000. Eeld, that the award of salvage should be redueed by 
the appellate court, and that 25 per cent., being the proportion awarded 
below on the cargo, would be a reasonable allowance, amounting, as it 
would, with the costs, to over half the valuation of the vessel. 

2. Admiraltt Appeals— Costs on Appeal— New Evidence. 

When an admiralty decree is reversed by an appellate court on new évi- 
dence, not accessible at the time of the trial below, nelther party being in 
fault in respect thereto, substantial justice will be done by requiring each 
party to pay his own costs incurred on the appeal. 

Appeal from the District Court of the United States for the 
Southern District of Florida. 

TMs was a case of salvage, in which separate libels were flled by 
Thomas B. Sweeting and others, and by O. J. Kendal and others, 
against the steamship Oxford (Walter Janes, claimant) and her 
cargo, while an intervening pétition was presented by the Davis 
Ooast Wrecldng Company, as owners of the wrecking steamer Right 
Arm. There was a decree for libelants in tlie court below (66 Fed. 
.^84), from which the claimant appealed. 

Butler, Stillman & Hubbard and Farrar, Jonas & Kruttschnitt, 
for appellant. 

Henry J. Leovy, Joseph Paxton Blair, J. Vining Harris, and 
George W. Allen, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

FARDEE, Circuit Judge. In the early part of February, 1894, 
the steamship Oxford, a large steel steamer, built in England in 
1887, with a cargo of about 27,500' bags of sugar, sailed from Matan- 
zas, Cuba, for Philadelphia. In the early morning of February 11, 
1894, she went ashore on a portion of the Florida Reefs, variously 
known as "Pickles' Reef," "Molasses Reef," and "Conch Reef." ïhis 
reef is about 100 miles northeast from Key West, and is well known 
as dangerous, being exposed to the full force of the sea from the 
northeast and around to the south. The vessel went on the reef 
with such force as to drive her several feet out of water, and leave 
her hard and fast aground. Early in the morning of the llth, the 
sailing schooner Magnolia, a vessel of 43 tons and a crew of 11 men, 
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proceeded to the relief of the Oxford. The next morning, thé 
schooner Annie Lord, a vessel of 273 tons and a crew of 7 men and a 
pilot, lying at anchor ofl Key Largo, saw the Oxford, and went to 
her assistance. On that and the following days, a fleet of small 
vessels of ail classes, over 60 in number, also went to the assist- 
ance of the Oxford, among which were the steam tug Clyde and the 
steam tug Triton, and the rest sailing vessels ranging from médium 
to small, and averaging about 25 tons, some so small as to hâve no 
registered tonnage. The services of thèse vessels being accepted, 
two consortships were formed, and assistance was given by them 
to the stranded vessel. The vvrecking steamer Eight Arm, built 
expressly for wrecking purposes, furnished with wrecking pumps 
and other machinery, and sent ont by the underwriters from the 
North, arrived later on the scène, but was not permitted to render 
assistance until after the Oxford was floated. The services ren- 
dered by thèse vessels are sufficiently described in the opinion of 
the learned judge of the district court, on file in the record; and, 
as they were admitted salvage services, they need not be recapitu- 
lated. It is also admitted that they were successful salvage serv- 
ices, in so far as to bring to safety, in Key West Harbor, between 
two-fifths and one-half of the cargo of sugar and the steamship 
Oxford, ail in a more or less damaged condition; the sugar reach- 
ing that port from time to time between the 16th and the 27th of 
February, and the ship on the 27th of February. 

Proceedings were commenced on the 19th of February by the 
libelants Sweeting and others of his consortship against such por- 
tion of the cargo as had already reached Key West. On the 27th 
of February, the master of the Annie Lord, with others of his con- 
sortship, iiled a libel against the Oxford and her cargo. On the 
2d day of March, the libelants Sweeting and others filed an amended 
libel against the cargo of the Oxford, and against the Oxford herself. 
On the 13th of March, the master of the Right Arm filed a pétition 
of intervention for services rendered to the steamship Oxford from 
the time she was floated and until her arrivai at Key West. The 
master of the Oxford answered the several libels and interventions, 
and the case came on for trial, and was tried on the 14th, 15th, and 
16th days of March. The court appointed appraisers for the Oxford, 
and also for the cargo. Thèse appraisers reported as follows: 

"Upon an examination of the Br. S. S. Oxford, for the purpose of appraise- 
ment, we find the shlp in a condition of considérable damage. In No. 2 hatcli 
there are 25 or 30 frames broken on the starboard side, and the ballast tanks 
and bulkheads are somewhat started. In No. 3 hold there are five frames 
broken on the port side, and the ballast tanks also started. The rudder post 
Is broken, and the rudder, the latter haylng been removed. The englneers on 
board examined carefully the engines, boilers, and dependencies of the ship, 
and found them in bad condition. TÎe boilers hâve shifted in board on the 
port and starboard sldes. The main and auxiliary steam pipes are somewhat 
broken. The main shaft requires lifting and lining, and the whole machinery 
-should be taken apart and overhauled. The probable cost of this portion of 
the work of repairs would amount to $15,000. Under ail the circumstances, 
and considering the cost of repairing and restrengthening the ship generally, 
together with a fair and moderate estima te of her value when so repairéd, we 
: judge the Oxford to be worth in her présent condiiloii $95;000. 
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"We, the underslgned, having been appointed a board of appralsement to 
appraise and détermine the value of the sugar of the cargo of the Br. S. S. 
Oxford, recently ashore Tipon the Florida Reef, would report that we pro- 
ceeded on the 28th day of February, 1894, to examine the same, and found: 
* • * Total, $60,896.12." 

On the 19th of March, the plaintiff made a motion to set aside 
the appraisal of the steamer, on the ground that the same was too 
high, as shown by documents attached, as f ollows : 

"New York, March 8th, 1894. 

"The undersigned, Thomas Congdon, surveyor to Lloyds' Register, and 
Franls S. Martin, engineer surveyor, having been requested by Messrs. John- 
son & Hidgins, average adjusters, to estimate the cost of repairing tlie dam- 
ages to the steamship Oxford, of Bristol, as per report made by submarine 
diver, estimate the cost of repairs and making the same at about $35,000 
(thirty-five thousand dollars). Thomas Congdon. 

"Frank S. Martin." 

"New York, 8th March, 1894. 
"The underslgned, Thomas Congdon, surveyor to Lloyds' Register, and 
Frank S. Martin, engineer surveyor, having been requested by Messrs. John- 
son & Hidgins, average adjusters, to estimate the sound value of the steam- 
ship Oxford, of Bristol, 1892, tons net, built in April, 1887, find It amounts to 
the sum of eighty thousand dollars ($80,000). Thomas Congdon. 

"Frank S. Martin" . 

On March 24th the court entered a final decree, refusing the motion 
for a reappraisal of the Oxford, and awarding salvage to the several 
libelants and the intervener Right Arm in the sum of |37,114.60, 
of which sum |15,989.60 was decreed to be paid by the cargo, and 
$21,125 was decreed to be paid by the Oxford. In addition to thèse 
awards, there was a decree for costs against the Oxford for |10,- 
735.42, and against the cargo for |7,446.86. 66 Fed. 584. In regard 
to the amounts awarded, in connection with the value of the salved 
property, the judge says: 

"There has been no objection to the value of the cargo, and I do not deem 
it necessary to détermine posltively the actual value of the vessel in determin- 
ing the amount of compensation. The amount which I deem reasonable as 
compensation would not be an unreasonable or an unusual rate per cent, eveu 
if she might prove to be of less value than the appraisers hâve reported. But 
if she is of as great value, the percentage of proportion of her value given 
as a salvage compensation wiU be low, when her condition and the services 
rendered are considered." 

The amounts allowed appear to be about 26 per cent, of the value 
of the cargo saved, and 25 per cent, of the value of the steamer, tak- 
ing such value at |84,500. The salvage and costs decreed against 
the Oxford amount to about 37| per cent, of $84,500. The owners 
of the cargo paid the award and costs decreed against them. ïhe 
master of the steamer took this appeal from the award against the 
ship; and as a condition thereof, and to obtain the release of the 
vessel, he paid the costs adjudged against the steamer, to wit, the 
sum of 110,734.42, and deposited in the registry of the court the sum 
of 128,000. 

In taking the appeal, error was assigned as f ollows: (1) That 
the court erred in accepting the valuation of the Oxford at the 
amount flxed by the appraisers. (2) The court erred in refusing 
to set aside the appralsement of the Oxford, and refusing to appoint 
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a new board of appraisers, (3) The court erred in awarding $21,125 
salvage on said S. S. Oxford, 

After filing the transcript of record in this court, and on a show- 
ing. made by appellants as follows : 

"That tbe steamship Oxford was under arrest at Key West from the time 
when the alleged salvage services, for which compensation is herein claimed, 
were rendered, up to the date when the appeal was taken from the decree of 
the district court to this honorable court; tbat there is no dry dock or other 
facillties for the examination of the hulls of large steamships at Key West, 
nor nearer thereto than Newport News, in the state of Virginia; that there is 
also no machine shop at Key West of sufficlent capacity to undertake the re- 
pairs of machinery of the size and character of the machinery in said steam- 
ship, nor were there any facillties for the taking out of said machinery for 
such examination as was neeessary in order to arrive at the true amount of 
damages which the said machinery had sustained; that, as soon as said steam- 
ship was released from arrest, she proceeded to New ïork, and thence to New- 
port News, where she was docked; that it thereupon became apparent that 
the damages done to said steamship and her machinery whilst on the reef or 
near Key West had been very much heavier than could be ascertained from 
any inspection that could be made of her at Key West by the appraisers or 
by any one else, or than could be made of her except after docking, and that 
said damages were then ascertained to be far heavier than had been estimated 
by the appraisers at Key West; that no évidence as to the true condition of 
the said steamship, after she had run upon the reef, could, for the reasons 
aforesaid, be produced at the trial of this cause In the lower court, but that 
appellant is now in a position to fumish such évidence, and desires to be al- 
lowed to do so, pursuant to the practice of tlils honorable court in causes of 
admiralty appeals; that in order to show the damages done to said steamship 
whilst on said reef, and the cost of repairs to her and to her machinery, and 
in order to show her condition prier to the time when she ran upon said reef 
and her condition whilst upon said reef, and in order to show the fact that no 
damages oecurred to her on the passage from Key West to New Tork and 
Newport News, appellant desires to take the déposition of the following wit- 
nesses, to wlt: John J. Milbank, Thomas Congdon, Frank S. Marthi, John 
Manoor, Frank J. Lord, C. B. Orcutt, Walter Janes (the captain and master 

of said steamship), Evers (the chief engineer of said steamship), Charles 

E. Davis, and James Evers Davis,— ail of whom réside or are temporarily in 
the City of New York, and are there to be examlned as witnesses for appel- 
lant." 

— This court ordered as follows: 

"It is ordered that the appellant do hâve leave to take the dépositions of the 
following named witnesses, to wit: John J. Milbank, Thomas Congdon, Frank 
S. Martin, John Mancor, Frank J. Lord, C. B. Orcutt, Walter Janes, Charles 
E. Davis, the chlef engineer of the steamship Oxford, and James Evers Davis, 
— to be used on the hearing of the case in this court, the same to be taken 
under commission, in manner and form as prescrlbed by rule 12 of fhe suprême 
court of the United States [3 Sup. Ct. Ix.], and to be retumed into this court 
on or before the first day of October next; provided, however, that the dépo- 
sitions so taken shall be limited to such testimony as could not havé been 
reasonably produced on the trial of this cause In the court below, on account 
of the nature thereof or of the attendant elrcumstances." 

The évidence taken under this order shows that the Oxford leaked 
heavily after reaching Key West, requiring constant pumping; that 
there was no possibility of making permanent repairs there; that 
the vessel could not be docked for examination even, there being no 
dock on the island of sufflcient capacity; and that the Oxford's 
condition was such that she could not leare Key West without 
first making important repairs to refit her for the voyage. Thèse 
repairs were chiefly to the rudder and to the engines, to render 
v.66F.no.4— 38 
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them teinporarily serviceable, and in stopping leaka, and ail cost 
about |5,000. For the pumping the master employed the Right 
Arm, at a .cost of about féOO. It was not prudent for the ressel, 
in her damaged condition, to proceed unaccompanied to New York, 
and, besides, &he required pumping beyond the facilities of her own 
pumps to keep her afloat. Accordingly, the master employed the 
Right Arm as a convoy, and paid for the service the sum of |2,500. 
Upon her arrivai in New York, the vessel was docked, carefully 
surveyed, and a report of her condition was made. This examination 
showed very serions and extensive injuries to the Oxford, much in 
excess of what were apparent or could hâve been discovered in Key 
West. In order to repair her and put her in as substantiel and good 
condition as at the time she was stranded required an expenditure 
of over $53,000. When repaired, she was worth about the same sum 
as before she went aground, and that was shown to be from |90,000 
to 195,000. Her value after she was repaired at Key West and 
towed to New York was not in excess of 130,000. This value is 
shown by the estimate and appraisal of most compétent experts, 
who examined her in the dock, where alone ail her injuries could 
be seen; and also by taking her value after repair, and deducting 
actual expenses disbursed by the owners in removing her from Key 
West to New York, and in making repairs. Ail this is undisputed ; 
«o that, according to the évidence now before the court on the hear- 
ing of this appeal, the steamship Oxford, in her disabled and dam- 
aged condition at Key West, at the time she was brought into the 
harbor at Key West, and at the time of the deoree of the district 
court, awarding salvage against her, was not, and could not hâve 
been, worth half , even, of the value apparently forming the basis of 
the decree for salvage under review. 
The proctor for the appellees contends that: 

"The value of the Oxford in her damaged condition Is still further reduced, 
according to the theory of appellant's witnesses, by the enormous expenses In- 
curred before she reached the port of repair. Thèse expenses amount to $12,- 
850, and are enumerated on page 48 of the supplemental record. They appear 
to be excessive, especially the payment of $7,000 to the favored Right Arm. 
Of this sum, $4,500 was paid for 'temporary repairs' at Key West, and $2,500 
for conveylng the Oxford to New Tork. The nature and extent of the tem- 
porary repairs are not stated with sufflclent détail in the contract therefor to 
enable the court to judge of their reasonableness. When it Is remembered 
that the Right Arm's home port waa New Bedf ord, and that she did not hâve 
to go out of her way to accompany the Oxford to New Yorls, $2,500 is cer- 
tainly excessive. Had the owners treated the salvors with anything like the 
same Uberallty, this cause would not now be in this court." 

There is considérable force in this view of the évidence as to 
the preliminary repairs and expenses, and, in arriving at the value 
«f the Oxford in Key West at the time of the trial in the district 
court, we are disposed to reject some of thèse items and eut 
■down others. If we do this to the extent of 50 per cent., we still 
hâve the. sum of $6,425 to be considered on the score of preliminary 
expenses. The amount paid to the Newport News Shipbuilding 
& Dry-Dock Company for actual repairs was |53,925, whieh, ûnder 
the évidence given in détail, is shown to be in ail respects rea- 
sonable and just Thèse two sums for repairs amount to |60,325, 
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which deducted f rom $95,000, the outside value gîven the vessel af ter 
ail her repairs were made, leaves about $35,000 as the value of the 
Oxford in Key West at the time the decree was rendered. Con- 
sîdering this resuit, and the other évidence tending to show about 
che same value of the Oxford in Key West, and ail the circumstances 
of the case, we are of opinion that |35,000 shoidd be taken and con- 
sidered as the true value of the Oxford in determining the amount 
of salvage proper to award. Finding the value of the Oxford at 
not exceeding $35,000, it is clear that we must reduce the amount of 
salvage awarded against her, unless we admit that salvage awards 
may go beyond compensation and suitable reward to appropria- 
tion of the salved property; for the decree of the district court,, 
under the erroneous valuation that the Oxford appeared to hâve, 
awards salvage and costs against her in the eum of $31,860.42, — 
very nearly, if not quite, her entire value, as shown in tlils court. 

We do not deem it profitable or necessary to review in détail the 
salvage service rendered to the Oxford and cargo, nor to discuss 
the gênerai principles controlling salvage awards; for if the per- 
centage which was applied to the cargo, which seems to hâve been 
satisfactory to ail parties in the district court, be applied to the 
Oxford at the valuation herein shown, the total compensation award- 
ed the salvors will still be so far beyond compensation pro opère 
et labore as to amount to a suitable reward for saving property in 
impending péril on the high seas, and the total amount required 
from the Oxford as salvage and costs will exceed one-half her actual 
value. 

There remains the question of costs in this court. Ordinarily, 
where a decree is reversed on appeal on évidence not presented 
to the lower court, the costs do not follow the judgment" for it is 
generally found that the appellant was in fault in not producing 
his évidence in the first instance. Hère the record shows that the 
case was speedily heard in the district court, before the exact facts 
necessary to a proper disposition of the same could be obtained; 
yet neither party asked for delay. In this court the dépositions 
permitted to be taken were especially "limîted to such testimony 
as could not liave been reasonably produced on the trial of this 
cause in the court below, on account of the nature thereof." If the 
testimony produced hère could hâve been and had been produced 
in the district court, the costs of the same, following the gênerai rule 
tn such cases, would hâve been awarded against the ship. Under 
thèse circumstances, the costs of this court can hardly be imputed 
to the fault of either party, and substantial justice will be reached 
by awarding costs to neither. 

The decree of the district court is reversed so far as salvage is 
awarded against the steamship Oxford, and the cause is remanded, 
with instructions to enter a decree against said steamship for sal- 
vage in the sum of $9,100, to be distributed as justice may require. 
Each. party in this court is to pay his own costs. 
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THE JOHN CRAIO. 

THE ALPHA. 

THE GRACH DANFORTH. 

(District Court, N. D. New ïork. March 13, 1895.) 

1. Collision— Evidence— Nice Calculations— Positive Testimont. 

Nice calculations, based upon the assumed positions of vessels just before 
collision, wtieu aa error of a few feet in regard thereto would destroy the 
most plausible reasoning, must give way to the positive testimony of wit- 
nesses as to what they saw. 

a. Same— Entrancb to Canal— Tugs and Tows. 

A large propeller, which grounded upon a mud bank at the mouth of the 
Blackwell Canal, in attempting to enter it from the BufCalo river just as a 
tug with a large barge in tow was coming out, hekt in f ault for immediately 
backing offl, and thereby narrowing the channel, before the barge had got 
past, thus contributlng to a collision between them. 

8. Same. 

The tug towiJ'g the barge also hcld in fault for tuming suddenly west- 
ward after getting into the river without reducing speed, and thus throw- 
ing the stem of the barge in the opposite direction, and thereby contribu- 
tlng to the collision. 

This was a libel for collision brought by tbe owners of tbe barge 
Wenona against the propeller John Craig and the tug Alpha. Sub- 
sequently, and on pétition of the owner of the Alpha, the tug Grâce 
Danforth was also made a party. 

The libel allèges that the libelants' barge Wenona was, on the 13th of Sep- 
tember, 1893, injured by reason of a collision with the steam propeller John 
Oraig, caused by the négligence of the Craig and the tug Alpha which had the 
Craig in tow. The Craig and Alpha appeared and answered charging that the 
collision was due to the négligence of the Wenona and the tug Grâce Dan- 
forth, which had her in tow. Subsequently, upon the pétition of the owner of 
the Alpha, the tug Grâce Danforth was made a party and flled an aaswer 
alleging that the injury was occasioned without fault on the part of the We- 
nona or the Danforth and was due solely to the unskillful seamanshlp of the 
Craig and the Alpha. 

George Clinton, for libelants. 

George S. Potter, for the Gtaig and the Alpha. 

Harvey D. Goulder, for the Danforth. 

COXE, District Judge. On the morning of September 1.3, 1893, 
the barge Wenona was being towed by the tug Grâce Danforth down 
the Blackwell Canal, at Buffalo, bound on a voyage up the lakes. 
The Wenona is 193 f eet long and 30 feet beam. On the day in ques- 
tion she was partly loaded and drew about 12 feet of water. She 
is a sailing vessel and was whoUy under the control of the tug. 
The Danforth is a large and powerful harbor tug, about 75 feet 
long and 17 feet beam. The line between the tug and barge was 
about 25 feet in the clear. While the Danforth and Wenona were 
proceeding down the canal, bound out, the Craig, in tow of the 
Alpha, was coming up the Buffalo river, bound in, it being her in- 
tention to turn into and proceed up the Blackwell Canal. The 
Craig is a large and powerful propeller 288 feet in length and 42 feet 
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beam. She was loaded and drew about 16 feet of water, The 
Alpha is about the same size and capacity as the Danforth, The 
Alpha's line to the Craig was about the same in length as the 
Danforth's line to the Wenona. The Watson elevator is located 
at the junction of the Buffalo river and the Blackwell Canal. There 
is at this point a shoal of soft mud extending out several feet from 
the elevator dock. As the tugs approached the junction they gave 
the proper signais, the final agreement being that they should pass 
starboard to starboard. In attempting to tnm into the canal the 
Craig ran upon the shoal and came to a standstill with her bow 
about 10 feet from the elevator dock. The Danforth after the sig- 
nais were exchanged kept well over to the southerly side of the 
canal, passed the stern of the Craig in safety and kept on diagonally 
across the river. When near the propeller Armour, which was ly- 
ing at the D., L. & W. coal docks on the opposite side of the river, 
the Danforth starboarded and headed almost directly west or ont 
into Lake Erie. The effect of this maneuver was to head the 
Wenona in the same direction and as she passed the stern of the 
Craig a collision occurred, the starboard quarter of the Craig strik- 
ing the Wenona about 45 feet from her stern breaking 30 of her 
stanchions and inflicting a long wound upon her starboard side. 
The Buffalo river is about 300 feet wide and the Blackwell Canal 
200 feet wide. At the point of junction the channel is a little over 
500 feet in width; that is to say, a line drawn from the northeriy 
shore of the river to the southerly shore of the canal through the 
Watson dock would be a little over 500 feet. The day was bright 
and clear, there was little wind, and nothing in the éléments which 
interfered with the free navigation of the harbor. The libelants 
and the Danforth maintain that the Craig and the Alpha are solely 
responsible for the accident, They insist that the Craig was négli- 
gent because she backed off the shoal and into the Wenona, whereas 
she should hâve stopped her engines and remained where she was 
until the Wenona had passed, and that the Alpha contributed by 
assisting in pulling the Craig off the shoal. The Craig and the 
Alpha deny that they were backing at the time of the collision and 
insist that while the Craig was lying motionless with her bow im- 
bedded in the mud the Danforth approached at a dangerous rate 
of speed, for such a locality, and, by making a sudden tum before 
the Wenona had passed the point of danger swung her stern vio- 
lently against the Craig, and that the Wenona helped to produce 
this resuit by keeping too near the center of the canal and because 
she did not secure the services of a second tug. In short, each of 
the four vessels is charged with some fault which produced or con- 
tributed to produce the collision. 

The accusations against the Alpha end Wenona may be dis- 
missed in a few words. Neither was guilty of a fault which con- 
tributed in any appréciable degree to the accident. The Wenona 
was entirely under the control of the Danforth and her steering 
seems to hâve been without just ground of complaint. It is not 
necessary to détermine whelher it would hâve been prudent for her 
to hâve taken another tug for the reason that the theory that a 
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second tug would hâve prevented the collision is based merely upon 
conjecture and unsubstantial presumption. The same is true of tlie 
Alpha. If the conrt should find that ail the charges made against 
her are tnie it by no means follows that she contributed to the 
collision. The principal force which pulled the Craig off the shoal 
was her own wheel. Assuming that the Alpha supplemented this 
force, the line of her pull was net directly aft, but on an angle; so 
that if she exerted any force at ail the tendency was to pull the 
propeller's bow to starboard and her stern directly away from the 
Wenona. If there were anything in the situation to prevent the 
application of this elementary rule of mechanics it should hâve 
been proved. There is nothing in the testimony which proves that 
the Craig was moved' backward an inch by the Alpha. This leaves 
the controversy one between the Craig and the Danforth. 

Counsel for thèse vessels hâve submitted ingenious arguments to 
prove that they were not at fault, but should the court accept both 
as correct it must be found that no collision occurred, for if the 
counsel for the Craig be correct in his conclusions she was station- 
iiry at the time of the accident, and if the counsel for the Danforth 
be correct the Wenona's stern had passed some distance beyond 
the Craig when the turn down the river was made. But the in- 
quiry must begin with the unquestioned fact of the collision. This 
was not the resuit of inévitable accident. It toolî place in broad 
daylight' when there was nothing in wind or water to make naviga- 
tion dangerous. It was the resuit of bad seamanship. Either the 
Craig or the Danforth, or both, were to blâme. 

As to the Craig. IBefore the Danforth passed the stern of the 
Craig the latter's bow was imbedded in the mud at Watson's point 
and her stern was 300 feet down the river pointing about W. by N. 
The Craig is longer than the Blackwell Canal is wide. and it is prob- 
able that after running aground her stern was considerably less than 
100 feet from the signal station dock on the southerly shore of the 
river. If the Craig backed while lying in this situation it was 
négligence. It was clearly her duty to suspend her efforts to get 
off the shoal during the few minutes necessary to enable the Danforth 
and Wenona to pass. To obstruct the channel still more was care- 
less seamanship. I do not understand that this proposition, gen- 
erally speaking, is disputed, but it is argued on behalf of the Craig 
that she did not back or attempt to back until after the Wenona 
had passed and even if she did back her position was such that 
she must hâve widened the channel instead of obstructing it. This 
argument is supported by nice calculations based upon the assumed 
positions of the vessels at the time of and just previous to the acci- 
dent. When, however, it is remembered that an error of a few feet 
in the major premise may destroy the most plausible reasoning and 
that it is simply impossible to locate the vessels with perfect ac- 
curacy, the theory that the Craig could not hâve backed into the 
Wenona must give way before the testimony of witnesses who swear 
that they saw her back into the Wenona. The prépondérance of 
testimony is to the effect that from the moment the bow of the 
Craig entered the mud it was her purpose to back out as quickly as; 



THE JOHN CBAïa. 599 

possible and that she never relaxed this purpose for a moment. 
The mud was soft, there was no great diflflculty in pulling lier ont 
and'tlie présomption is that she commenced to back almost imme- 
diately after she stopped and began to feel the force of the reverse 
action of her powerful englues. This view is supported by a large 
number of interested witnesses and, I think, by ail the disinterested 
witnesses sworn in the cause. 

With the fact of the Craig's backing so clearly established, it fol- 
lows almost as a necessary inference that she must be held liable. 
The burden is strongly upon her to show that this dangerous ma- 
neuver did not contribiite to produce the accident. She bas not 
done so; she bas advanced ingénions théories, but, as before stated, 
they must yield to the oaths of witnesses who were standing on 
solid ground and who swear that they saw the Craig back into the 
Wenona. The testimony of those stationed on moving vessels is, 
as to such niatters, illusory, deceptive and unreliable. McNally v. 
Meyer, 5 Ben, 2.39, Fed. Cas. Isa. 8,909. 

But was the Craig solely to blâme? I cannot resist the conclu- 
sion that the Danforth might hâve prevented the accident, or at 
least lessened the force of the blow. Perhaps as succinct an account 
of the accident as any is that given by the boy who stood on the 
dock of the life-saving station. He says that there was about 75 
feet of water between the stern of the Craig, after she had grounded, 
and the dock. That this was a narrow passage through which to 
tow a barge 193 feet long and 30 feet wide on a rounding course 
cannot be denied. The situation required the greatest care and 
caution on both sides. The witness continues as folio ws: "I saw 
the Danforth come down towing the Wenona and the Danforth 
took a sheer right across the creek into the Armour, and when she 
got there she pulled over. The Craig backed right up. I saw her 
move sternways and strike the Wenona." I am convinced after 
reading the testimony that the Danforth, in view of the position of 
the Craig, and of the fact that the Craig was "backing strong," 
should hâve reduced her speed and should hâve proceeded with the 
utmost care. Instead of doing this she "kept going right along" 
until she had almost reached the Armour on the north side of the 
river, and then without looking back to ascertain the position of 
the tow her master wheeled her around sharply to port, opened his 
engine wide and proceeded straight down the river. The tendency 
of pulling the bow of the barge thus suddenly to port was to swing 
her stern to starboard and directly against the backing Craig. This 
is, in my opinion, precisely what took place, l^ot only is this view 
corroborated by a large number of witnesses, including some of 
those called on behalf of the Danforth, but also by the character 
of the Wenona's wound. It is perfectly clear that the Craig could 
not hâve . acquired much sternway. She was large, heavily loaded 
and had only a few moments before come to a dead hait with her 
bow in the mud. She could not hâve backed far and must.have been 
proceeding at a snail's pace when the vessels came together. She 
could not hâve înflicted a wound 40 feet in length on the Wenona's 
quarter unless her backing were supplementedby the swinging of 
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the Wenona. In other words, it required the joint carelessness of 
the Oraig and the Danforth to produce such a wound. 

It is possible that the difSculty in f ormulating a theory of the . 
collision, whieh can be foUowed to a periectly satisfaetoi-y conclu- 
sion, is found in the fact that counsel hâve not attempted to point 
out any faults except those occurring at and just previous to the 
moment of collision when the vessels may almost be said to be 
in extremis. My own impression is that the négligence which 
brought about the disaster occurred some time before the Craig 
grounded. 

It is thought that a cogent argument can be constructed to 
show that it was a grave fault for a hea'sàly loaded propeller to at- 
tempt to enter a narrow canal when she knew that she would prob- 
ably run aground at the entrance and that another steamer was 
coming down the canal so that a meeting at the turn was almost 
inévitable. When the Oraig heard the Danforth's signais she could 
hâve slowed down, and, if necessary, passed the entrance of the 
canal and up the Buffalo river. But for the grounding of the 
Craig, no accident would hâve happened — this is beyond dispute. 
And yet the Craig knew that grounding was almost certain to fol- 
low her attempt to enter. The évidence is undisputed that large boats 
"generally fetch up there." To thrust such an immense vessel into 
a shoal at the mouth of a narrow channel already occupied by a 
tug and tow which are rapidly approaching the mouth, seems hardly 
compatible with prudent seamanship. The Michael Davitt, 28 Fed. 
886; The Troy, Id. 861; The Iron Chief, 53 Fed. 507; The Osceola, 
50 Fed. 326. 

To a less extent thèse observations apply to the Danforth. Know- 
ing what was likely to happen if the Craig attempted to enter the 
Blackwell Canal, knowing that a vessel a third longer than the 
canal is wide would probably run aground at the point and might 
block the entire entrance, would it not hâve been wiser to hâve 
stopped or to hâve slowed down still further so as to approach the 
point of danger with as little momentum as possible? This view 
of the subject, — so in accord with prudence, safety and common 
sensé, at least from a layman's standpolnt, — finds support in the 
record. The master of the Craig testifles: 

"When we got in by the Ughthouse, I am not certain whether it was the 
Alpha or the Danforth that blew a long whistle flrst, it was blown and an- 
swered. Q. What dld that Indicate? A. It was turning the corner and was 
supposed to stop. Two boats meeting along in there in that shape one will 
blow a long blast and the other wiU answer her and is supposed to checli down 
and stop." 

If either had checked down and stopped no collision would hâve 
occurred. 

I make thèse suggestions with considérable hesitancy, for the rea- 
son that they hâve not been alluded to, although the cause has 
been presented by counsel of unquestioned ability and expertness 
in the law maritime. Possibly, however, the failure to do so may 
be explained on the supposition that neither counsel cared to ad- 
vance an argument which might prove to be a two-edged sword. 
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As the resuit will be substantially the same whichever view ia 
taken I prefer not to base the décision upon the considérations just 
alluded to, as it is entirely possible that thèse views may be ill 
founded, and, in aaiy event, before they are accepted by the court 
counsel should hâve an opportunity to discuss them. The libelant 
is entitled to a decree against the Craig and the Danforth. A 
moiety of the entire damages, interest and costs should be charged 
against each. The Alabama, 92 U. S. 695; The Mcholson, 28 Fed. 
889. As to the Alpha the libel is dismissed without costs. 



THE WILLIAM W. WOOD. 

WALSH V. THE WILLIAM W. WOOD, 

(District Court, D. Oonnecticut March 11, 1895.) 

No. 1,042. 

CoiiLisiON— Tna and Tow— Casting Off— Mutoal Fault. 

A schooner, towed out tlirough Hell Gâte by a tug, got her sails up, and, 
at a signal of one blast on the tug's whistle, cast off tlie hawser. The tug 
shut o£f steam, but did not starboard her wheel, as is usual in sueh cases; 
neither dld the schooner port, but, continuing in the same direction, struck 
the tug, and sunk her. Held, that the tug was clearly in fault; and, it 
appearing from the prépondérance of évidence that the schooner could 
hâve avoided her by porting, that she, too, was in fault, and the damages 
must be divided. 

This was a libel by William E. Walsh against the schooner Wil- 
liam W. Wood for a collision, whereby libelant'â tug was sunk. 

Edward H. Eogers, for claimant. 
Goodrich, Deady & Goodrich, for libelant. 

TOWNSEND, District Judge. Libel in rem for collision. On 
May 1, 1893, the libelant, owner and master of the steam tug 
Kapella, started, with the claimant's schooner Wood in tow on a 
hawser, to go from Ked Hook, Brooklyn, through Hell Gâte. A 
second schooner, the Three Sisters, tailed astem of the Wood. 
When the tow arrived olî Sunken Meadows, the Wood began to 
set her sails, and had them ail hoisted when rounding North Broth- 
ers Island. The collision occurred at a point in the middie of 
the channel about halfway between North Brothers Island and Ri- 
ker's Island. No questions of law are presented in the case. 

The décision of the question of liability chiefly dépends upon the 
direction and force of the wind at the time of the collision, and 
the conduct of those in charge of the tug just prior thereto. At 
about 5 o'clock in the aftemoon of said day, the tug and tow were 
oiï North Brothers Island, and proceeding in a southeasterly di- 
rection, the hawser from the tug Kapella being on the port bow 
of the schooner Wood. Shortly thereafter the tug blew a whistle, 
which the schooner understood as a signal to let go the hawser. 
She did so, and, overtaking the tug, struck her astern, causing her 
to sink. The libelant dénies that he gave a signal to let go, and 
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claims that at this time the schooner had ail her sails hoisted, 
trimmed, and full, with booms on the port side, and was going so 
fast, with a strong south-southwest breeze, that the tug, although 
she put on full speed and starboarded her wheel, could not get 
ont of the way of the schooner; and, further, that the schooner, 
after having let go, failed to port her wheel so as to go to star- 
board of the tug, The claimant claims that a single whistle or 
toot was blown on the tug; that this was the usual signal to let 
go the hawser; that, as soen as it was given, the tug stopped to 
slack the line and let the schooner cast it off; that the wind was 
south-southeast, and was a light breeze; and that, as the schooner 
was heading southeast, and her sails were flat and shaking, she 
had no headway, except what she got from the tug; and that the 
tug failed either to go ahead, or to steer to port; and that, there- 
fore, he could not avoid running on to her. There is not only 
the usual conflict of testimony, but a number of outside and ap- 
parently disinterested witnesses give diametrically opposite testi- 
mony as to the customary signais for dropping a tow, as to the 
direction and force of the wind, and as to the circumstances at- 
tending the collision. 

It is not necessary to consider at length so much of the testi- 
mony as relates to the conduct of those in charge of the tug. 
The évidence shows clearly that she was to blâme. The testi- 
mony of Davis, the captain of the Three Sisters, an intelligent 
and apparently sincère and disinterested witness, is conclusive on 
this point. He was alongside the tug, heading in the same direc- 
tion, and not over 150 feet away; and I hâve accepted, practically, 
his statement of the circumstances attending the collision, so far 
as the conduct of those on board the tug is concerned, as con- 
flrmed by other witnesses. The tug blew one short blast, and shut 
off the steam from her engine. The line, which had previously 
been tant, became slack, and was slipped over the Samson post on 
board of the Wood, and cast off. The tug did not throw the wheel 
hard to starboard and sheer to port when she let go, as is cus- 
tomary in such cases; but, according to the statement of Davis, 
"she lay right there, and was run over, — stopped directly as she 
had been towing the vessel." In thèse circumstances, even if the 
short whistle blown may sometimes be used as a signal to call a deck 
hand, it would be immaterial. The captain of the schooner had a 
right to understand the toot as a signal to drop the hawser; he 
had a right to suppose that the tug would sheer to port, and get 
out of the way; and she was négligent in stopping as she did, 
especially with a short hawser, and in thereby incapacitating her- 
self from getting out of the way. Furthermore, whatever may hâve 
been the direction of the wind, the évidence clearly shows that 
its force was not sufificient to hâve enabled the schooner to run 
into the tug if the tug had properly increased her speed. The en- 
gineer of the tug admits that, with the tug in tow, she was not 
going more than 5 miles, if she was going that, but that she was 
capable of going 7^ or 8 miles an hour. His statements strongly 
conârm the other évidence as to the négligence of the tug. He 
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testifies that he was in the engine room, where lie could not look 
back, and ail he could do was to look straight out on eitlier side; 
that he did not see the schooner cast off the hawser, and did not 
know when it was let go; that the first thing that attracted his 
attention to the possibility of a collision was his seeing the Wood 
gaining on them, when the end of her jib boom was right by them 
on the starboard side; and that he then hallooed to go ahead, and 
opened the engine. 

The vital question in this case is as to the négligence of the 
schooner. If there was a light southeast breeze, and she had no 
headway, she could not hâve avoided the collision by porting her 
wheel. If there was a stiff south-southwest wind, — a whole-sail 
breeze, — she could hâve got out of the way. Some of the witnesses 
swear to a heavy southwest gale; others say that what little wind 
there was, was about south-southeast. The observations of Ser- 
geant Dunn, of the United States weather bureau, show a south- 
west wind during the entire day on the top of the Equitable build- 
ing at New York, with a velocity of 13 miles an hour between 5 
and 6 o'clock in the afternoon. The log of the lighthouse keeper 
at North Brothers Island shows a moderate southerly breeze, which 
grew lighter and drew a little to the eastward at about 5 o'clock. 
The log of the steamboat Eichard Peck shows a light breeze south- 
west at 3 o'clock, becoming south at 5 o'clock. Some half dozen other 
witnesses swear to a south-southwest or southwest breeze; a less 
number swear to a south-southeast or southeast breeze. Three wit- 
nesses, in addition to those already referred to, swear that the wind 
was southward. The captain of the tug swore to the allégation in the 
libel (afterwards amended) that the wind was south-southeast. In 
thèse circumstances, I incline to think that there was a light breeze, 
and that it was not east of south, but was practically from the 
south. The schooner, when she let go her hawser, had at least such 
headway as she got from the tug. This headway was at the rate 
of about four or five miles an hour. The captain of the schooner 
admits that she had steerageway. It is not satisfactorily shown 
how close to the wind this schooner could sail. The prépondérance 
of testimony is to the effect that the direction and force of the 
wiud and the position of her sails were such that she got some 
slight assistance from the wind. Although Capt. Davis, of the 
Three Sisters, testifies that the Wood had no speedway other than 
what she got from the tug, and that her sails were not trimmed, 
he also testifies that her foresail was in the wind, her mainsail full, 
and her jib pulled up. He testifies that his vessel, which was go- 
ing in the same direction, had her sails set and trimmed, and her 
booms on the port side. lîartlett, captain of the tug Jones, tes- 
tifies that the sails of the Wood were set, eased ofî on the port 
side, and full. O'Brien, of the tug Escort, testifies that the schooner 
had wind enough to control her with. Bartlett and O'Brien and the 
witnesses on the Kapella swore that, if the captain of the schooner 
had put his wheel to port, he could hâve avoided the collision. In 
this connection, it is signiflcant that Capt. Davis, of the Three Sis- 
ters, was not interrogated on this point. Walter \VheeIer, cook of the 
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Three Sisters, shows by Ws testimony, and finally adnjitted, that he 
could not tell whether tlie Wood could or could net bave kept out of 
the way of the tug. It is practically admitted tbat the captain of 
tbe Wood did not port his wheel. I hâve disregarded the testimony 
of the landsman Eand on this point. But with a short hawser, 
with her sails practically set, and the other conditions of wind, 
tide, and eddies, such as to call for extrême caution, it seems to 
me that the captain of the schooner Wood was négligent, either in 
voluntarily letting go the 'hawser at an unusual place until her sails 
were in such condition that she could be controlled, or that, what- 
ever the condition of her salis, having let go, he was négligent, 
when she had steerageway, in not putting her helm to port, in or- 
der to avert the collision, after he saw that the tug had stopped 
and that he was running on to her. 

It was not claimed on the trial that his conduct was an error in 
extremis, and I do not think the circumstances would justify such 
claim. Inasmuch as the captain of the Wood stands practically 
alone in his statement that "the resuit would bave been nothing" 
if he had ported his wheel, I feel bound by the counter statements 
of eyewitnesses, two, at least, apparently disinterested, to the effect 
that the collision would bave been avoided if he had ported his 
wheel. The évidence seems to show, as already suggested, négli- 
gence on the part of the Wood in letting go the hawser in thèse 
circumstances. 

Finally, in this conflict of testimony, a suggestion is derived from 
the point at which the schooner struck the tug. The captain of 
the schooner said she sagged off onto the tug's starboard quarter. 
The captain of the tug says the schooner hit the tug just aft of 
the center of the stem. The conclusion seems irrésistible that the 
captain of the Wood must bave been able either to port or star- 
board his wheel so as to change her direction suificiently to avoid 
such an end on collision. Instead of doing so, it appears that nei- 
ther he nor his mate paid any attention to the tug after they let 
go, until they struck her. 

Let a decree be entered dividing the damages, and referring the 
case to a commissioner to compute the same. 



THE ENERGIA. 

CROSHAW V. PHILLIPS et al. 

SAME V. INSURANCE CO. OF NORTH AMERICA et al. 

(Circuit Court of Appeals, Second Circuit Marcli 5, 1895.) 

1. Collision— Stbam and S ail in Channel — Rulb 3L 

A steamer outward bound from New Yorlï Tteld in fault for collision with 
a schooner, in that she vlolated Rule 21 of the rules of navigation (Rev. 
St. § 4233), by going down the Out Channel close to the easterly side, under 
conditions of wind and tide causing a strong current to set easterly 
aeross the channel, whereby she became unable to reverse soon enough 
beeause of her liability to drift ashore. 56 Fed. 124, affirmed. 
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Il Sâmii— OROssnre Coitbsbs— Sionals. 

The fallure of a schooner to hear the whlstles of an approaehlng steamer, 
seen several miles off, hdd not to hâve contributed to the collision, because 
the vessels were on crossIng courses, and the duty of the schooner was 
to keep her course, whether the steamer was, by whistle, signifying an 
intention of going ahead or astern of her. 

t. Same— Change dp Course by Sail. 

Change of course by a schooner on crossing courses wlth a steamer Md 
iiot to hâve placed her in fault, as it was shown to hâve been made long 
before any risk of collision was Involved, and could in no way hâve 
operated to confuse, mislead, or obstruet the navigation of the steamer. 
56 Fed. 124, affirmed. 

4. Shipping — Bill' of Lading — Exemptions fob Nbgligbncb — Validitt— Pdb- 
uc policy. 

In respect to bills of lading executed at a time when the law, as an- 
nounced by the suprême court, declared stipulations against liabillty for 
négligent navigation to be void as against public policy, there is no force 
in a contention that the act of February 13, 1893 (27 Stat 445, S 3) was 
practically a déclaration that the public policy of this oountry was other- 
wise; for this change in the law could bave no rétroactive effect 

6. Same— FoREiGN Laws— Chabteh and Bill of Lading. 

A stipulation in the printed form of a bill of lading that the carrler's 
liabillty is to be determlned by the laws of England, even if valid, Is In- 
eflective, where the instrument was given under a charter which contained 
no such clause, and the évidence shows that there was no intention of 
making a différent contract by the bllls of lading f rom that in the charter 
party 

6. Bame— Damage to Cahgo — Avbkage Charges in Foreign Port. 

A cargo owner may recover from the ship, as damages for a négligent 
collision in American waters, average charges by reason of the collision, 
legally assessed against his cargo in the foreîgn port of destination, ac- 
cording to the law there prevailing. 61 Fed. 222, affirmed. 

Appeal from the District Court of the United States for the 
Southern District of 'New York. 

Thèse were two libels against the steamship Energia (George 
Croshaw, claimant) to recover losses arising from a collision with 
the schooner Wild Pigeon, in the Cut Ohannel, in the lower bay 
of New York. The first was flled by William H. Phillips and John 
Phillips, owners of the schooner, to recover for damages done to her 
and her cargo; and the second by the président and directors of the 
Insurance Company of North America and others against both ves- 
sels to recover damages to cargo on board the steamship. The 
district court entered decrees in favor of the libelants in each case. 
56 Fed. 124. It also entered a decree in favor of the libelants in 
the second case, upon a supplemental libel to recover money exacted 
from the consignées to cover gênerai average and spécial charges. 
61 Fed. 222. In the first case, appeals were taken by both parties. 
In the second, the claimant alone appealed. 

Harrington Putnam, for the Energia. 
Frank D. Sturges, for appellee Phillips. 

Wilhelmus Mynderse, for appellee Insurance Go. of North Amer- 
ica. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge. The Energia was outward bound 
for Shanghai, China, and moving down the Cut Channel. in the 
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lower bay of New York. The Wild Pigeon was boxmd eastward 
from South Amboy. Her intention was originally to go up through 
the Narrows, and ont by way of the Sound; but, upon a more 
favorable turn of the weather, her master c;oncluded to go ont by 
way of Sandy Hook, in conseri-nence changing direction several 
points to starboard of his previous course. The vessels came to- 
gether close to red buoy O No. 4, on the easterly edge of the chan- 
nel. The faults chargea against the sc.hooner are : (1) No loolcout ; 
<2) failure to heed the whistles of the steamer; and (3) not keeping 
course. The steamer, however, was seen when geveral miles off, 
and, although some of her whistles were not heard, failure to hear 
them did not contribute to the collision ; since the vessels were on 
•crossing courses, and the duty of the sailing vessel was to keep 
her course, whether the steamer was by whistle advertising an in- 
tention to go ahead of her or astern of her. A change of course 
by the schooner is conceded, but we concur with the district judge 
in the conclusion that it was made long before any risk of collision 
was involved, and could in no way operate to mislead or confuse 
or obstruct the navigation of the steamer. It is unnecessary to 
add anything to the discussion which is found in the opinion of the 
district judge. The manifest cause of the collision was the viola- 
tion of article 21 by the pilot of the steamer. The Cut Channel is 
about 1,000 feet in width, with a depth of 30 feet at low water. 
The Energia was of about 2,000 tons register, 337 feet long, and 
drawing 23| feet of watei". The tide was about one-third ebb, and 
the wind W. N. W., under which conditions there is a strong current 
setting easterly across the Cut Channel. Rule 21 ^ required the 
steamer, if "it were safe and practicable, [to] keep to that side of 
the fairway or mid-channel which lies on the starboard side of the 
ship." There is no évidence even tending to show the impractica- 
bility of counteracting the set of the current and the pressure of the 
wind by the use of a port wheel, and thus coming down the com- 
paratively narrow channel just to starboard of its mid-line, thereby 
securing a safe position for whatever maneuvers the présence of 
another vessel might require. Instead of thus navigating, the 
pilot of the Energia brought her down, hugging the easterly side of 
the channel so closely that he was, as the district judge ûnds, unable 
. to reverse sooner than he did on account of his liability to drift 
ashore on the port side of the cut, or to foui the chain of one of the 
channel buoys with his propeller. The decree of the district court 
is therefore afifirmed. 

Among the cargo of the Energia were 68,838 cases of oil shipped 
by Carleton & Moffatt, merchants in New York, and insured by the 
libelants in the second above-entitled action. As a resuit of the 
collision, the hold, where a portion of the oil was stowed, was 
ilooded, and a large number of cases were thereby damaged. The 
steamer returned to New York for repairs. The oil was discharged, 
and 16,508 cases were found to be in such condition that they 
could not be carried forward to destination. They were surren- 

1 Rev. St. § 4233. 
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dered to the nnderwriters, who Lave settled with the assured for a 
total loss thereon. There is no question raised on this appeal as 
to the amount of such loss. The steamer, upon completion of her 
repairs, proceeded upon her voyage to Shanghai. There, as a con- 
dition of delivery of the balance of the shipment of oil, a cash 
deposit was exacted by the steamer from the consignées to cover 
gênerai average and spécial charges, which were subsequently 
adjusted at $953.11 and |636.06, respectively. The underwriters 
paid thèse to the assured, and a claim for them was included in a 
supplemental libel, and sustained by the district court. 61 Ped. 222. 
The steamer's agents hère, Carter, Hawley & Co., chartered her in 
New York on November 22, 1892, to Barber & Co., of the same place, 
and it was under such charter that the oil was shipped by Carleton 
& Mofifatt. 

There is a manifest error in printing one clause of the charter 
party in the transcript of record. As the f orm of such clause which 
is set forth in appellant's brief is not objected to by appellees, it may 
be assumed to be the correct quotation from the original. It con- 
tains a statement of agreement that the carrier "shall not be liable 
for loss or damage occasioned * * * by collisions, stranding, 
or other accidents of navigation of whatsoever kind, even when 
occasioned by the négligence, default, or error in judgment of the 
pilot, master, mariners, or other servants of the shipowners, not 
resulting, however, in any case from want of due diligence by the 
owners of the ship, or any of them, or by the ship's husband or 
manager." Appellant relies upon this as a défense to the ac- 
tion. The cases of Railroad Co. v. Lockwood, 17 Wall. 357, and of 
Liverpool & G. W. Steam Co. v. Phénix Ins. Co. (The Montana), 129 
U. S. 397, 9 Sup. et. 469, sufficiently dispose of this point. There 
is no force in the contention that the act of congress of February 
13, 1893, is practically a déclaration that the public policy of this 
country touching such clauses in carriers' contracts is otherwise 
than as stated in the cases kst cited. When this contract was 
made, in November, 1892, it was made under the law as it then 
stood, whether that law was found in a statute or in the authorita- 
tive décisions of the suprême court, and subséquent changes in such 
law by act of congress hâve no rétroactive eiïect. 

The case of The Montana, however, expressly reserves for future 
décision cases where the contract itself expressly provides that 
any question arising under it should be governed by the law of 
some specifled foreign country; and appellant seeks to bring him- 
self within this exception by reason of the présence in the bills of 
lading of the following clause: 

"(8) The liability of the carrier under tliis bill of lading shall be governe'î 
by the law of England, with référence to which this conti'act is made." 

We are satisfied, however, from the évidence, that the contract 
was fully expressed in the charter party, which contained no such 
clause, and that there was no intention to modify that contract in 
so important a particular merely by making use of a printed form 
of bill of lading which contained the so-called "flag clause." In 
fact, the steamer's agent expressly testifles that there was no in- 
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tention or even any talk about making a différent contract in tlie 
bills of lading from that in the charter party. This case, therefore, 
is controlled by the principles enimciated in The Montana. 

It only remains to consider the claim to be reimbursed for the 
gênerai average and spécial charges exacted from the cargo upon 
adjustment at Shanghai. Upon this branch of the case, we concur 
in the reasoning and conclusion of the district judge, as expressed 
in the following excerpt from his opinion: 

"I do not percelve any Bound reason, in justice or in comnion sensé, why 
both the gênerai and the particular average charges, to which the residue 
of the cargo Is legally subject In Shanghai, should not enter into the damages 
to be recovered for this collision. The rule of damages hère is 'restltutio in 
integrum' (The Potomac, 105 U. S. 630); and this rule as plainly demands 
compensation for a charge or expense lawfully imposed upon this sound part 
of the cargo as for a détérioration or physical injury to another part, when 
both are equally the direct results of the collision. The loss to the cargo 
owner is alike in both, and both, upon the stipulated facts, are alike the di- 
rect and natural conséquence of the collision. It is immaterial that the charge 
or expense in dispute has to be paid at Shanghai, instead of hère, or that it 
is payable to the shlpowner who is in fault, so long as the charge Is a lawful 
one where it arises. If the exaction were an illégal one, no claim for it would 
arise hère, for then it 'would not be the proper and natural resuit of the col- 
lision, but of a new agency, and an independent wrong, for which an in- 
dependent remedy must be sought. But by our law, as well as by the Eng- 
lish law, ail average charges for the voyage are to be determined and ad- 
justed by the law of the place of destination, which in this case was Shanghai, 
governed by English law. From the moment of collision, therefore, the sound 
part of the cargo became liable to thèse average charges, should it ever reach 
its destination; and, as that destination has been reached, that item of dam- 
age has become fixed, and is therefore recoverable hère, as one of the direct 
and necessary légal results of the collision." 61 Fed. 223. 

The appellant contends that this conclusion is fallacious, because 
gênerai average contribution neither arises by the collision nor 
while in the port of New York, but is the striking of a balance of 
the entire transactions of the voyage, and is therefore only recover- 
able at the place of destination, where vessel and cargo are flnally 
separated. This criticism, however, is without force in the case at 
bar. AU the average charges, both gênerai and spécial, were for 
expenses incurred as a direct conséquence of this collision, un- 
afEected by any of the subséquent transactions of the voyage. The 
circumstance that they were collected from the cargo only when 
the voyage was terminated is immaterial. The "contribution" be- 
tween the various interests — ship, freight, and cargo — may, indeed, 
be said to arise only when a process of adjustment has determined 
the amount to be paid by the respective shares. But the necessity 
of paying out money in order to enable surviving cargo to seeure 
transportation to its original destination in the vessel by which it 
was shipped arose hère. Whether it was paid hère in the flrst 
instance by the cargo owner himself, or was paid by the shipowner 
who thereafter repaid himself out of the cargo owner's goods, it 
was equally an expense which was the necessary resuit of the colli- 
sion; it "arose" at the moment of collision; and it is immaterial 
when it was paid. 

The decrees of the district court in both cases are affirmed, with 
interest and costs. 
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DISTILLING & CATTLE FBBDING 00. v. GOTTSCHALK 00. 

(Circuit Court of Appeals, Seventh Circuit March 20, 1895.) 

No. 199. 

Pbactice — Submission to Court without Jury — Revibw on Appeal. 

Where a case Is submltted to the court without a jury, by consent o( 
parties, and the court makes a gênerai flnding, neither tbe correetness of 
that flnding nor the refusai of the court to make speclai findings can be re- 
viewed on a writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

J. S. Sterens, for plaintiff in error. 

A. W. Green and W. Pinkney Wyte, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Judge. 

WOODS, Circuit Judge. The appellee, the Gottschalk Company, 
a corporation of Maryland, sued the appellant, the Distilling & 
Cattle Feeding Company, a corporation of Illinois, in assumpsit 
upon spécial and common counts, to recover money alleged to 
be due as rebates under a contract between the parties. A more 
particular statement is unnecessary hère. The opinion delivered 
in the circuit court is reported in 62 Fed. 901. The court, by writ- 
ten consent of the parties, tried the case without the aid of a 
jury, and, having refused a number of propositions, some of law 
and some of fact, .which the appellant had submitted, made a gên- 
erai flnding of the issues for the appellee, and gave judgment ac- 
cordingly. 

The assignment of errors contains two spécifications to the eflect 
that the court erred — First, in refusing each of the propositions 
submitted; and, second, in flnding that there had been no viola- 
tion of the condition upon which sales were made by the plaintiff 
in error to the défendant in error. No question is presented by 
either speciflcation of which this court can take cognizance. Be- 
fore the act of March 3, 1865, no décision by the court in the trial 
of a case at law, in which the jury had been waived, could be re- 
viewed upon writ of error. Campbell v. Boyrean, 21 How. 223. 
By that act, the provisions of which hâve been embodied in sec- 
tions 649 and 700 of the Revised Statutes, the right of review is 
given in respect to "the rulings of the court in the progress of 
the trial of the cause"; and, "when the flnding is spécial, the 
review may extend to the détermination of the sufSciency of the 
facts found to support the judgment." It is also provided that 
"the flnding of the court upon the facts, which may be either gên- 
erai or spécial, shall hâve the same effect as the verdict of a jury." 
The meaning and effect of thèse provisions hâve been under fré- 
quent considération, and it is well settled that no question in- 
volved in a gênerai flnding by the court in a case at law, when 
a jury has been waived, can be the subject of review. "If a jury 
V. 66p. no. 5— 39 
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is waived, and the court chooses to find generally for one side or 
the other, the losing party bas no redress on error, except for the 
wrongful admission or r éjection of évidence." Dirst v. Morris, 14 
Wall. 484; Insurance Co. v. Polsom, 18 Wall. 237; Tyng v. Grin- 
nell, 92 U. S. 467; Stanley v. Siipervisors, 121 U. S. 535, 7 Sup. 
et 1234; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481; St. 
Louis T. W. XJ. Tel. Co., 148 U. S. 92, 13 Sup. Ct. 4S5; Reed 
V. Stapp, 3 G. G. A. 244, 9 U. S. App. 34, 52 Fed. 641; Skinner v. 
Franklin Co., 6 C. C. A. 118, 9 TJ. S. App. 676, 56 Fed. 783, and 
cases cited; Bowden v. Burnham, 8 C. C. A. 248, 59 Fed. 752; 
Searcy Co. v, Thompson, 66 Fed. 92. In Insurance Co. v. Folsom, 
it was distinctly held that the refusai of requests that the court 
should adopt certain conclusions of law could not properly be de- 
nominated a ruling in the progress of the trial, and therefore 
could not be reviewed; and in Cooper v. Omohundro, 19 Wall. 
65, Crews v. Brewer, 19 Wall. 70, and other later cases cited, the 
doctrine has been reiterated. It is urged that there is and can be 
no dispute about the facts of this case, but whether or not that is 
so is itself a question of fact upon which the court cannot enter. 
"The burden of the statute," says the suprême court in Lehnen v. 
Dickson, supra, "is not thrown oÉ simply because the witnesses 
do not contradict each other, and there is no conflict in the testi- 
mony. It may be an easy thing in one case for this court, when 
the testimony consists simply of deeds, mortgages, or other written 
instruments, to make a satisfactory finding of the facts, and in 
another it may be difflcult, when the testimony is largely in paroi, 
and the witnesses directly contradict each other. But the rule of 
the statute is of universal application. It is not relaxed in one case 
because of the ease in determining the facts, or rigorously enforced 
in another because of the dififlculty in such détermination. The 
duty of finding the facts is placed upon the trial court. We hâve 
no authority to examine the testimony in any case, and f rom it make 
a finding of the ultimate facts." The judgment ©f the circuit 
court is aflSrmed. 



BANE V. KEEFBB et al. 
(Circuit Court, D. Indlana. March 20, 1895.) 
No. 9,173. 
Removal of Causes— Discontinuan ce afteb Removal — Failurb of Jubis- 

DICTION. 

B., a citizen of Indiana, commenced an action for personal injuries, in a 
court of that state, against tbree défendants, two citizens of Indiana and 
one of Ohio. The Ohio défendant removed the cause to the fédéral court 
on the ground of local préjudice. B. then discontinued the action as to the 
Ohio défendant, and moved to romand. Hdd that, as the cause no longer 
involved a controversy properly within the jurisdiction of the fédéral coui-t, 
It should be remanded. 

Spencer & Branyan and Holstein & Barrett, for plaintiiî. 
Olds & Grifiin and Blackledge & Thornton, for défendants. 
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BAKEE, District Judge. On December 24, 1894, Henry Bane 
filed his complaint in the circuit court oi Huntington county, Ind., 
against Henry Keefer, Henry S. Hallwood, and the city of Hunting- 
ton, Ind., to recover damages for personal injuries sustained by 
him wliile in the employ of Keefer & Hallwood, who had entered 
into a contract with said city to construct a certain sewer therein. 
On January 19, 1895, Henry S. Hallwood filed his pétition in this 
court, in which it was made to appear that he was a citizen of the 
state of Ohio, and that the plaintiff, Bane, and the défendants Henry 
Keefer and the city of Huntington were citizens of the state of Indi- 
ana, and that from préjudice and local influence the petitioner M'ould 
not be able to obtain justice in the circuit court of Huntington coun- 
ty, Ind., nor in any other court in said state into which said cause 
could be removed. Thereupon an order was entered removing said 
cause into this court. After the removal of the cause, the plaintiff 
discontinued the same as to the défendant Henry S. Hallwood, and 
said cause is now pending against Keefer and the city of Huntington 
alone. The plaintiiï now moves the court to remand the cause to the 
circuit court of Huntington county, Ind., on the ground that it is 
one in which ail the parties plaintiff and défendant are citizens of 
the state of Indiana. The cause of action is not one arising under 
the constitution or laws of the United States or any treaty entered 
into by the United States with any other country or government. 
The jurisdiction of the court must, therefore, dépend upon the di- 
versity of the citizenship of the parties, Such diversity of citizen- 
ship existed at the time of removal, but has ceased to exist since the 
discontinuance of the case as to Hallwood. Counsel for the défend- 
ants daim that the jurisdiction of the court is still maintainable, not- 
withstanding ail parties are now citizens of this state, by virtue of 
section 2 of an act of congress passed March 3, 1887, the enrollment 
of which was corrected August 13, 1888 (25 Stat 435). That part of 
the section relied upon reads as follows: 

"And where a suit is now pending, or may be hereafter brought, ia any 
state court, in which there Is a controversy between a citizen of the state 
In which the suit is brought and a citizen of another state, any défendant, 
being such citizen of another state, may remove such suit into the Circuit 
court of the United States for the proper district, at any time before the trial 
thereof, when it shall be made to appear to said circuit court that from 
préjudice or local Influence he will not be able to obtain justice in such state 
court, or in any other state court to which the said défendant may, under 
the laws of the state, hâve the right, on account of such préjudice or local 
influence, to remove said cause: provided, that if It further appear that said 
suit can be fuUy and justly determined as to the other défendants in the 
state court, wlthout being aftected by such préjudice or local influence, and 
that no party to the suit will be prejudiced by a séparation of the parties, 
said circuit court may direct the suit to be remanded, so far as relates to 
such other défendants, to the state court, to be proceeded with therein." 

The contention of counsel is that the cause of action, when it was 
removed hère, was one which could not hâve been separated and re- 
manded as to Keefer and the city of Huntington, leaving the action 
pending hère as to Hallwood alone, because such séparation would 
hâve worked to the préjudice of the défendants; and it is claimed 
that the discontinuance amounts simply to a séparation, at least so 
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far as Keefer is concerned. This contention cannot be maintained. 
This is an action sounding in tort for personal injury, and one 
or ail the tort feasors, at the élection of the plaintiff, may be joined 
as défendants. Having joined ail in the first instance, the plaintiff 
has an undoubted right at any time to discontinue his suit as to any 
one of them. He has availed hlniself of this right of discontinuance, 
a right which défendants' counsel concède he possesses. Af ter such 
discontinuance, the case is in the same position as it would bave been 
if it had been originally brought hère, and the plaintiff had rightful- 
ly discontlnued the cause as to the parties whose présence waa nec- 
essary to give the court jurisdiction. Can this court, because it has 
once acquired jurisdiction, retain it when the cause of action has 
been rightfully so changed as to disclose on the face of the record a 
complète f allure of jurisdiction? Section 5 of the act of March 3, 
1875 (18 Stat. 470, 473), is applicable to and décisive of the ques- 
tion. So much of that section as is continued in force by the acts 
of 1887 and 1888, supra, reads as follows: 

"That If, In any suit commenced in a circuit court, or removed from 
a State court to a circuit court of tlie United States, it shall appear to the 
satisfaction of sald circuit court, at any time after said suit has been 
brought or removed thereto, that such suit does not really and substantially 
involve a dispute or controversy properiy v^ithin the iurisdiction of such 
circuit court, or that the parties to sald suit liave been improperly or 
collusively made or joined, either as plaintifCs or défendants, for the purpose 
of creatlng a cause cognizable or reraovable under this act, the said circuit 
court shall proceed no f urther therein, but shall dismiss the suit or remand it 
to the court from vsrhich it w&s removed, as justice may require, and shall 
make such order as to costs as shall be just." 

The suit does not now really and substantially involve a dispute 
or controversy properiy within the jurisdiction of this court, and 
therefore it becomes its duty to proceed no further, but to remand 
the cause to the court from which it was removed. 

In the case of Transportation Co. v. Seeligson, 122 U. S. 519, 7 Sup. 
et 1261, it was held if a cause pending in a state court against sev- 
eral défendants is removed thence to the circuit court of the Dnited 
States on pétition of one of the défendants, under the act of 1875, on 
the grounds of a separate cause of action against the petitioning de- 
fendant, in which the controversy was wholly between citizens of 
différent states, it should be remanded to the state court if the action 
is discontlnued in the circuit court as to the petitioning défendant. 
The court, after quoting section 5 of the act of 1875, supra, says : 

"The court was not required to keep the suit after the discontinuance slm- 
ply because It might hâve been removed when Huntington was a party. 
As soon as he was ont of the case, it did appear that the suit did not 
really and substantially involve a dispute or controversy properiy within' 
its jurisdiction." 

The same doctrine is asserted and enforced in Eobinson v. Ander- 
sen, 121 U. S. 522, 7 Sup. Ot. 1011; Graves v. Corbin, 132 U. S. 571, 
590, 10 Sup. et. 196; Torrence v. Shedd, 144 TJ. S. 527, 533, 12 Sup. 
Ot. 726. Thèse cases settle the question of jurisdiction adversely to 
the défendants' contention, and the case must therefore be remand- 
ed ; but, inasmuch as the cause was rightfully brought hère, and the 
cause for remanding arises from the plaintiff discontinuing his suit 
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as to the défendant Hallwood, it is ordered that tlie costs of the re- 
moval be taxed against the plaintiff. Cause remanded to the Hunt- 
ington circuit court at the costs of the plaiutiff. 



DONNELLY v. UNITED STATES CORDAGE 00. 

(Circuit Court, D. Massachusetts. Marcb 16, 1895.) 

No. 512. 

cibcuit cotjets— jurisdiction ovek parties — noneestdbnts of disthict — 
Patent Sdits. 

In section 1 of the judiciary act of 1887-88 (1 Supp. Rev. St. 611), the 
clause deflning the districts in which suits may be brought is net limited 
In opération to the classes of cases enumerated in the preceding part of 
the section as being within the jurisdictlon of the circuit courts, but ai>- 
plies to ail suits, Including patent cases; hence a New Jersey corporation 
cannot be sued in the district of Massachusetts for infringement, although 
It has a place of business there. 

This was a suit in equity by Michael Donnelly against the United 
States Cordage Company for infringement of a patent Défend- 
ant demurred to the bill for want of jurisdiction. 

George E. Swasey, for complainant 

Fish, Eichardson & Storrow, for défendant. 

COLT, Circuit Judge. This is a bill in eqnity bronght for the in- 
fringement of a patent by a citizen of Massachusetts against the de- 
fendant, a corporation organized under the laws of New Jersey, 
but having a usual place of business in Boston, in the Common- 
wealth of Massachusetts. The case was heard upon demurrer to 
the bill for want of jurisdiction. 

The question in issue arises under section 1 of the act of Mardi 
3. 1887 (24 Stat. c. 37-3), as corrected bv the act of August 13, 1888 
(25 Stat. c. 866; 1 Supp. Rev. St. 611), the material parts of which 
are as follows: 

"The circuit courts of the United States shall hâve original cognizance, con- 
current with the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of two tUousand dollars, and arising 
under the constitution or laws of the United States, or treaties made, or 
which shall be made, under their authority ♦ * * or in which there shall 
be a controyersy between citizens of différent states, in whleh the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value atoresaid 
• * * or a controversy between citizens of a state and forelgn states, citi- 
zens, or subjects, in which the matter in dispute exceeds, exclusive of inter- 
est and costs, the sum or value aforesaid. But no person shall be arrested 
in one district for trial in another in any civil action before a circuit or dis- 
trict court; and no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inhabltant, but where the jurisdiction is 
founded only on the fact that the action is between citizens of différent states, 
suit shall be brought only in the district of the résidence of either the plaintifl: 
or the défendant." ■ 

The contention of the plaintiff is that the last part of this statute, 
which defines the district where suits of a civil nature are to be 
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brought, is limited to the class of actions mentioned in the first 
part, and therefore does not apply to a suit concerning a patent 
right where the subject-matter is within the exclusive jurisdiction 
of the fédéral courts. In support of this proposition the plaintiff 
refers to the case In re Hohorst, 150 TJ. S. Go3, 661, 14 Sup. Ct. 221. 
The first part of the act mentions certain classes of suits in which 
the circuit courts shall hâve original cognizance concurrent with 
the courts of the several states. The second proyision does not 
seem to be restricted to any particular class of actions in the cir- 
cuit court, but apparently covers ail classes of civil actions in 
both the circuit and district courts. The language is: 

"But no person shall be arrested in one district for trial in another in any 
civil action before a circuit or district court; and no civil suit shall be brought 
before either of said courts against any person by any original process or 
proceedlng in any other district than that whereof he Is an inhabitant." 

Then foUows the exception where jurisdiction is founded solely 
on diversity of citizeuship, which is inapplicable to the présent 
case. 

Like the act of March 3, 1875, this act does not supersede the 
prior statu tes (Rev. St. § 629) granting the circuit courts jurisdic- 
tion in civil actions therein mentioned, including those arising 
under the patent laws of the United States. U. S. v. Mooney, 116 
U. S. 104, 6 Sup. Ct. 304; Miller-Magee Co. t. Carpenter, 34 Fed. 
433. 

The distinction between the first and second paragraphs of the 
act is clearly set forth in Smith v. Lyon, 133 U. S. 315, 316, 10 Sup. 
Çt. 303, where the suprême court, by Mr. Justice Miller, says : 

"This first clause of the act describes the jurisâietion common to ail the 
circuit courts of the United States, as regards the subject-matter of the suit, 
and as regards the character of the parties -who by reason of sueh charactor 
may, either as plaintifCs or défendants, sustain suits in circuit courts. But 
the next sentence in the same section undertakes to deflne the jurisdiction 
of each oiie of the several circuit courts of the United States with référence 
to its territorial llmits, and this clause déclares that 'no person shall be ar- 
rested,' " etc. 

The restriction in this statute with respect to the district where 
suits must be brought has been uniformly applied by the circuit 
courts to actions for infringement of patents. Miller-Magee Co. 
V. Carpenter, 34 Fed. 433; Halstead v. Manning, Id. 565; Gorinnlly 
& Jeffrey Manuf'g Co. v. Pope Manufg Co., Id. 818; Reinstadler 
v. Reeves, 33 Fed. 308; National Typewriter Co. v. Pope Manuf'g 
Co., 56 Fed. 849; Stepladder Co. v. Gordon, 57 Fed. 529; Preston 
V. Manufacturing Co., 36 Fed. 721; Cramer v. Manufacturing Co., 
59 Fed. 74; Adriance v. Harvesting Mach. Co., 55 Fed. 287. This 
act, like the act of March 3, 1875, is merely a modification of the 
eleventh section of the judiciary act of Sept 24, 1789 (1 Stat. c. 20). 
U. S. V. Mooney, 116 U. S. 104, 106, 6 Sup. Ct. 304; Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303. In the former case, the court says: 

"How, then, can the substantial re-enactment of section 11 by the act of 
March .% 1875, with modlflcations immaterial so far as the question in hand 
is coneerned, hâve an effect which the original section did notV ♦ • * xt 
is not to be supposed that congress, in using in the act of 1875 the same 
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language, so far as the présent question is concerned, as that employed in 
the act of 1789, Intended to give it a meaning différent from that put upon: 
it by this court, and whicli had remained uncliallenged for tliiee-quarters of 
a century." 

If the provision defining the districts in which suîts must be 
brought contained in the eleventh section of the judiciary act has 
been adjudged not to be limited to tbose cases in which the fédéral 
and state courts hâve concurrent jurisdiction, then it follows that 
the same construction should be applied to this statute, which is 
simply an amendment of the original act. 

Chaffee v. Hayward, 20 How. 208, 215, 216, was a suit brought 
for the infringement of a patent in the circuit court for the district 
of Khode Island. Service was made by the attachment of the 
property of the défendant, who was not an inhabitant of the dis- 
trict, or found therein. In construing the language of section 11 
of the judiciary act, the suprême court says: 

"It is insisted, liowever, for the plaintifï, that thèse rulings were had in 
cases arising where the Jurisdiction depended on citizenship; whereas, hère 
the suit is founded on an act of congress conferring jurisdiction on the circuit 
courts of the United States in suits by inventors against those who infringe 
their letters patent, including ail cases, both at law and in equity, arising 
under the patent laws, without regard to citizenship of the parties or the 
Kmount in controversy, and therefore tho eleventli section of the judiciary acr 
does not apply. * * • It applies in its terms to ail civil suits. It makes 
no exception, nor can the courts of justice make any. The judicial power 
extends to ail cases in law and equity arising under the constitution and 
laws of the United States, and it is pursuant to this clause of the constitu- 
tion that the United States courts are vested with power to exécute the laws 
respecting inventors and patented inventions; but where suits are to be 
brought is left to gênerai law, to wit, to the eleventh section of the judiciary 
act." 

In Butterworth v. Hill, 114 U. S. 128, 131, 5 Sup. Ot. 796, the 
plaintiff, a citizen of Vermont, brought his bill in the circuit court 
of Vermont against the commissioner of patents, residing in Wash- 
ington, to adjudge that he (the inventer) was entitled to his patent. 
In that case, the court, referring to the act of March 3, 1875, says: 
"We entertain no doubt that this statute applies to suits brought 
under section 4915." 

In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221 (see, also, Railroad 
V. Gonzales, 151 U. S. 496, 503, 14 Sup. Ct. 401), decided the single 
point that the act of 1887 did not apply to a suit brought by a 
citizen against an alien, on the ground mainly that the words 
"against any person" in the act must be held to mean "against an 
inhabitant of the United States." Any expression of opinion, not 
necessary to the détermination of that case, cannot be considered 
as an authority in a case which présents a différent question. Car- 
roll V. Lessee of Carroll, 16 How. 275, 287; Barney v. Railroad Co., 
117 U. S. 228, 231, 6 Sup. Ct. 654. 

The défendant, being a corporation, incorporated under the laws 
of Kew Jersey, cannot under this statute be considered an inhab- 
itant, citizen, or résident of a state other than that in which it 
Avas incorporated. Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 
035; Southern Pacific Co. v. Denton, 140 U, S, 202, 205, 13 Sup. Ct. 
44. 
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Ifc follows, for the reasons given, that the défendant cannot be 
compelled to answer to a suit brought in this district, and that the 
bill must be dismissed for want of jurisdiction. Demurrer sus- 
tained; bill to be dismissed, with costs. 



NELSON V. HUIDEKOPBR et al. 

(Circuit Court of Appeals, Flfth Circuit January 9, 1895.) 

No. 244. 

Review in Actions at La-w — Appbal anb Writ op Ekroe— Cikcuit Courts 
01- Appeals. 

A judgment In an. action at law (as for damages for personal injuries) 
is not reviewable in tlie circuit courts of appeals upon an appeal. The 
jii-oper method Is by writ of error, with citation to adverse parties. 

In EiTor to tlie Circuit Court of tlie United States for the South- 
ern Division of the Northern District of Alabama. 

This was an action at law commenced in the clty court of Birmingham, 
Ala., by William F. Nelson against F. W. Huidelioper and Reuben Foster, 
as recelvers of the Richmond & Danville Railroad Company, to recover dam- 
ages for Personal Injuries. The case was removed to the fédéral circuit court 
by the défendants, as nonresidents, on the ground of préjudice and local in- 
fluence. Prior to the removal the défendants pleaded to the jurisdiction of the 
court, on the ground that the défendants were nonresidents of Alabama, and, 
as receiyers, were operatlng the railroad of the Richmond & Danville Railroad 
Company, whlch was a foreign corporation, at the time of the injury complain- 
ed of, and that the cause of action arose whoUy without the territorial juris- 
diction of the courts of Alabama. After thu removal of the cause, the plaintlfE 
demurred to the plea to the jurisdiction on various grounds, and, the plea and 
the demurrer thereto baving been duly argued and submitted to the court be- 
low, the court overruled the demurrer, and, the plaintifC declinlng to take issue 
ou the plea, or to proceed f urther, the court sustained the plea, and entered an 
order dismissing the case for want of jurisdiction. To obtain a review of this 
judgment, plalntlflC, Instead of suing ont a writ of error, took an appeal, as 
stated below In the opinion of the court. 

Griffith E. Harsh, for plaintiff in error. 

James Weatherly and A. Gr. Smith, for défendants in error. 

Before PARDEE and iIcCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. This was an action in the circuit court 
for the Southern division of the Northern district of Alabama to 
recover damages for personal injuries alleged to hâve been sus- 
tained by the plaintiff while a passenger on a train operated by 
défendants as receivers of the Richmond & Danville Railroad Com- 
pany, and was originally commenced in the city court of Birming- 
ham, state of Alabama, and afterwards removed to the circuit 
court by the défendants, as nonresidents, on the ground of préju- 
dice and local influence. After final judgment rendered in the 
action, the plaintiff, by his attorneys, in open court, and in the prés- 
ence of the attorney for the défendants, prayed an appeal from 
the judgment of the court, which was granted upon the plaintiff 
giving a bond for costs in the sum of $300, with good and sufiQcient 
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sureties, to be approred by the clerk of the court. On the same 
day the order of appeal was granted plaintiff lodged with the clerk 
an assignment of errors, and soon thereafter an appeal bond, which 
was approved by the clerk of the court. The bond in question 
shows other illegalities and informalities not necessary to notice. 
The record does not show that any writ of error bas ever been ap- 
plied for or allowed or issued, or that any citation to adverse 
parties had been issued. The motion to dismiss the case for want 
of jurisdiction must be granted. Ward v. Gregory, 7 Pet. 633; 
Parish v. EUis, IG Pet. 451. So ordered. 



ADAMS V. MERCANTILE TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. Pebruary 5, 1895.) 

No. 329. 

1. Courts — Comitt — Possession dp Receivers. 

In 1893 one B. filed a bill in a state court, in behalf of himself and ail 
other creditors, against tbe J. Ry. Co., to whlch tlie M.. Trust Co., trusteo 
of a mortgage upon the railway, was also made a party, In which bill ho 
claimed a first lien upon the property of the railway company; alleged Its 
insolvency, and the existence of numerous other liens on its property; and 
sought the appointment of a receiver and a sale of the road for the pay- 
ment of liens. In September, 1893, the state court appointed a receiver 
of the railway, who, later in the same month, was discharged, by consent 
of parties. On November 17, 1893, a decree pro conf esso was taken against 
the M. Trust Co. On March 6, 1894, after hearing on the answer of the 
railway company, the state court made a decree granting the prayer of the 
bUl, and sending the case to a master to take an account of the indebted- 
ness. On March 19, 1894, the M. Trust Co. flled its bill in the fédéral court 
for foreclosure of Its mortgage on the J. Ry. Co.; and on the same day, 
on consent of the railway company, a receiver of its property was appoint- 
ed by the fédéral court, who took possession of the road. On April 5, 1894, 
the state court again appointed one A. receiver of the railroad property In 
the suit brought by B. On May 7th, a decree pro confesse was entered 
against the railway company in the M. Trust Co.'s suit in the fédéral court. 
May 21st, A. filed his intervening pétition in the ifederal court, seeking 
delivery to hlm, as receiver In B.'s suit, of the property then in the hands 
of the receiver of the fédéral court. Héld that, as a matter of comity be- 
tween the state and fédéral courts, the application should be granted, and 
the possession of the property, which was clearly necessary to the exercise 
of its jurisdiction, should be turned over to the state court. 

2. Same — Exclusive Jurisdiction ov Propertï — Necessitï op Seizurb. 

It seems that actual seizure Is not always necessary in order to give ex- 
clusive jurisdiction over property to a court in which a suit afEecting sucli 
property Is pendlng, if possession of such property is necessary in order 
to give the full relief sought in such suit. Wllmer v. Bailroad Co., Fed. 
Cas. No. 17,775, 2 Woods, 409-427, criticised. 

This is an appeal from an order of the circuit court of the 
United States for the Northern district of Florida. The facts in 
this case are substantially as follows: 

On the 19th of March, 1894, the Mercantile Trust Company, the appellee in 
this case, flled its bill In equlty lu the court below against the Jacksonvillo, 
Mayport & Pablo Railway & Navigation Company. This bill set forth that 
the sald railroad company had Issued 250 bonds, and executed a mortgage to 
the appelée, to secure the payment of thèse bonds, upon its entire Une of 
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raiiroad and ail of Its property, of every nature and kind, Includlng the in- 
come, toUs, rents, and profits; that 175 of said bonds had been sold, and were 
In the hands of bona flde purchasers for value; that the said raiiroad Com- 
pany had made default In the payaient of interest, and that, under the terms 
and conditions of the mortgage or deed of trust, the trustée, the appellee hère, 
had the right to take possession of the properties aforesaid, or to bave a re- 
celver appointed; that the said raiiroad company was hopelessiy insolvent; 
that it had never paid any interest on its bonds, and was wholly unable to do 
so; that suits at law hâve been brought in the state court, In sotne of which 
judgments hâve been recovered, and that other of said suits are still pending; 
that the raiiroad property of the défendant was in a damaged and dilapidated 
condition; and that the interest of the bondholders required the appointment 
of a receiver,— and prayed for a decree for the foreelosure of the mortsage, 
and sale of the properties of the raiiroad company. That on the lOth day of 
March, on notice given to the défendant company, and on appearance by the 
attorney of that company, and his statement that there was no objection to 
application for a receiver, and that the best interests of the bondholders, 
creditors, and stockholders required the appointment of a receiver, and on 
the aflldavit of Archer Harmon, who was then the président of the raiiroad 
company, to the same efCect, the court appointed John L. Marvin receiver, 
witli the usual powers and instructions. The receiver immediately gave bond, 
and filed his oath of office, took possession of the properties, and entered 
upon the discharge of his duties. On May 7th of the year aforesaid a decree 
pro confesso was entered against the défendant company. 

On May 21, 1894, the intervener and appellant, Charles S. Adams, after due 
notice to counsel for complainant In this suit, and by leave of court duly ob- 
tained, filed his pétition of intervention in said cause. The said intervener, 
Charles S. Adams, represented in his said pétition that he had been ap- 
pointed receiver of the railway and other property of the said défendant 
company by the circuit court for Duval county, state of Florida, in a suit 
therein pending, In which George B"'. Broughton had filed a bill in belialf of 
hlmself and ail of the creditors of the said défendant company against the 
said company, and against the said Mercantile Trust Company, the com- 
plainant in this suit; that the said Broughton claimed to hâve a first lien 
upon the property of the said défendant company; that the said company 
was insolvent, and the président was misappropriating the revenues thereof ; 
that on the 17th of November, 1893, a decree pro confesso had been entered 
against the said Mercantile Trust Company, and that on the 6th of March, 
1894, the said state court had rendered a decree entitllng said complainant 
Broughton to the relief prayed In and by his said bill, and referred the cause 
to a master to ascertaln what amounts were due the creditors and bondhold- 
ers of the company who mlght corne in and prove their daims, and that a 
large number of said creditors had proved their claims in said suit; that the 
solicltors representing the said défendant company in the state court were 
the same as those representing the défendant In the fédéral court, and the 
counsel representing the Mercantile Trust Company in the fédéral court also 
signed the answer of the défendant company In the state court; that no no- 
tice was given of the application for appointment of receiver, except to H. H. 
Buckman, Esq., counsel for the défendant company in the said state court, 
•who filed the consent hereinbefore referred to; that the bill in this cause did 
not inform the court that a creditor's bill was pending in the state circuit 
■court, to which the Mercantile Trust Company, the complainant in the fédéral 
court, was a party défendant, and in which a decree pro confesso had been 
entered against said Mercantile Trust Company, and final decree entered 
thereon; that the said circuit court of the state of Florida was duly ad- 
mînistering the property of the défendant corhpany for the benefit of ail its 

, creditors; that on the 5th of April, 1894, the petltioner, Charles S. Adams, 
had been appointed receiver of ail the properties of the défendant railway 
company, copy of which order was annexed to and made a part of said peti- 

' tlon, as Exhibit A. The petltioner, Charles S. Adams, prayed the United 
States circuit court for the Northern district of l-'lorida to make an order 
dlrecting the receiver appointed by that court in the suit of the Mercantile 
Trust Company to turn over and deliver to said petltioner, as suçh receiver 
of the state court, ail the properties of the said défendant railway company. 
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On May 30, 1894, Archer Harmon and others, claiming to be holders of 
boads issued by the said rallway company, filed an answer for themselves, 
alleglng the said answer to be that of the Mercantile Trust Company, to the 
pétition of Charles S. Adams. The record shows that the complainant the 
Mercantile Trust Company never did flle any answer, orer its corporate seal 
or by its counsel, to the said pétition of Charles S. Adams, and that the said 
alleged bondholders had no authority of right to file their attempted answer 
to the said pétition. The order of the court permitting the pétition to be filed 
required "that the said Mercantile Trust Company be required to answer the 
same withiu ten days from the date of this order," to wit, on the 21st May, 
1894. 

On June 5, 1894, Charles S. Adams, Intervener, in support of his pétition, 
filed a certified copy of the record from the circuit court for Duval county. 
Fia., in the said suit of George F. Broughton against the said défendant the 
Jacksonville, Mayport & Pablo Rallway & Navigation Company. This record 
from the State court shows that the bill was filed by Broughton, for himself 
aud ail the other creditors of the défendant company, against the said com- 
pany and the Mercantile Trust Company. The bill recites the amounts due 
Broughton for his work and labor performed in the construction of the de- 
fendant's raUroad on March 31 and October 25, 1892, to wit, $1,846.60, 
$1,660, and $1,310, respectlvely, and the history of his clainif:!, and that they 
constitute a lien upon the property and franchises, under the statutes of 
Florida; that the défendant company had executed its deed of trust to se- 
cure an issue of $250,000 in bonds, and that none of said bonds were placed 
in the hands of the tmstee until March 10, 1893; that a large sum of money 
was due to other persons for work and labor performed on and materials fur- 
nished to the said raiiway, ail of which were a lien upon the property of the 
défendant company; that a number of suits at law hâve been commenced 
against the défendant company, and that the state and county taxes are 
due, and that the sherifC bas levied on the road for the payment of the same; 
that the eamings and revenues of the company are being misappropriated by 
the président; that a sale of the road and ail of the property of the défendant 
company would not bring enough to pay its deDts; that a receiver be ap- 
pointed, and an account be had of what is due the complainant and such 
other creditors as might eome in and prove thoir daims; that the road be 
sold, and the proceeds be applied to the payment of the taxes and costs of 
the suit, and the residue to the payment of the clalms proved as aforesaid. 

The défendant railroad company filed its answer to the said bill, denying 
its indebtedness to the said Broughton, and denying ail the other allégations 
In the bill, and the complainant Broughton filed replication to the said 
answer. On the 29th of August, 1893, an order was made, directed to the 
Mercantile Trust Company, requiring it to appear to said bill. On thé 8th 
day of September, 1893, the state court heard the application for a receiver, 
and, upon considération, appointed Charles S. Adams receiver, to take into 
possession said railroad, rolling stock, fixtures, rights of way, moneys, 
choses in action, books, papers, and terminal facilities, forthwith, and, 
further, directed said receiver to operate aud run said road pending the litl- 
gation, and authorized him to borrow the sum of $3,406.50, or so much thereof 
as might be necessary, to pay taxes due by the said company, for which a 
levy had been made by the sheriff of Duval county. On the 22d day of Sep- 
tember, by consent of parties to the suit, the receiver was discharged, and 
the railroad property was ordered turned over and delivered to the défendant 
railroad company, the cost and expenses incurred in the opération of the 
property being reserved for the further order of the court. 

November 13, 1893,' proof of the service by publication of said notice was 
made in said cause. On the 17th of November, 1893, the judge of the said 
state court entered a decree that the said bill be taken pro confesso as to the 
said défendant the Mercantile Trust Company, in default of plea, answer, or 
demurrer to said biU. On January 3, 1894, the cause was duly referred to an 
examiner to take testimony on the Issues made by the bill and answer. After 
the évidence in said cause was fully taken, the said cause came on to be 
heard in the said state court on March 6, 1894, and on the same day the said 
court made its final decree. The said state court, in its final decree, found 
that the bill had been taken as confessed against the Mercantile Trust Com- 
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pany, and that, on the answer of sald défendant rallway company and the 
testimony taken, "it Is ordered, adjudged, and decreed that the complalnant 
hâve the relief prayed in and by his said bill"; and the cause was referred 
to a master to talie and state an account of the indebtedness due those who 
may corne in and prove their claims before the master, and that the master 
give notice to the creditors and holders of bonds, and that he report the same 
to the court, and the order in whlch the claims and bonds should share in the 
proceeds of the sale of the property. On the 6th of June, 1894, the pétition of 
Charles S. Adams came on for hearing before the circuit court, and the prayer 
of the pétition was denied and the pétition dismissed. From this decree the 
Intervener prosecuted his appeal to this court 

John 0. Cooper, for appellant. 

H. Bisbee and 0. D. Rinehart, for appellees. 

Before FARDEE and McCORMIOK, Circuit Judges, and BRUCE, 
District Judge. 

FARDEE, Circuit Judge (after stating tlie facts as above). Tlie 
suit instituted by Broughton in the state court against the Jack- 
sonville, Mayport & Pablo Raiiway & Navigation Company brought 
iinder the direct conti-ol of the court ail the property of said raii- 
way company, to be administered for ail entitled to share the 
fruits of the litigation. The possession and control of the railroad 
were absolutely necessary to the exercise of the jurisdiction of the 
court. The filing of the bill, and the service of process thereun- 
der, was an équitable levy upon the property. Miller v. Sherry, 2 
Wall. 2.37; Railroad Co. v. Fettus, 113 U. S. 116-124, 5 Sup. Ct. 387. 
Pending the proceedings in that court under the said bill the said 
railroad and property may properly be said to be in gremio legis. 
Union Trust Co. v. Rockford, R. I. & St. L. R. Co., 6 Biss. 197, Ped. 
Cas. No. 14,401; Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct. 
155. Thé Mercantile Trust Company was made a party to the 
suit, and, so far as the record goes, is bound by the proceedings 
had therein. Upon the face of the record, the subséquent institu- 
tion of the suit to foreclose, in the interest of local bondholders, 
was for the purpose of evading, and practically ousting, the state 
court. While state and national tribunal s are independent and 
separate, neither can impede or arrest any action the other may 
take, within the limita of its jurisdiction, for the satisfaction of 
its judgments and deorees. Amy v. Supervisors, 11 Wall. 136; 
Williams v. Benedict, S How. 107-112. The appellee relies upon 
the décision of Mr. Justice Bradley in the case of Wilmer v. Raii- 
way Co., 2 Woods, 409-427, Fed. Cas. No. 17,775, in which Mr. Jus- 
tice Bradley says: 

"The test, I think, is this: Not which action was first commenced, nor 
which cause of action had priority or superlority, but Which court first ac- 
quired jurisdiction over the property. If the Fulton county court had the 
power to take possession when It did so, and dld not Invade the possession or 
jurisdiction of this court, its possession will not be interfered wlth by this 
court. The parties must either go to that court, and pray for the removal of 
its hand, or, baving procured an adjudication of their rights in this court, 
must wait until the action of that court has been brought to a close, and ju- 
dlcial possession has ceased. Service of process gives jurisdiction over the 
person. Seizure gives jurisdiction over the property, and, until it is seized, no 
màtter when the suit was commenced, the court does not hâve jurisdiction." 



ADAMS V. MERCANTILE TRUST CO. 621 

We hâve examined thia case with care, and flnd that the ques- 
tion before Mr. Justice Bradley was whether the court could — 
and, if it could, whether it would — take property eut of the pos- 
session of a receiTer appointed by a state court; and in concluding 
his opinion he says: 

"In differing from Judge Woods, we do so with much respect for his opin- 
ion. The question must be admitted to be one of some nlcety, but we prefer 
that course wliieh avolds collision wlth a state court, when It coïncides with 
our own convictions as to the law." 

The same case shows that, at a preliminary stage, Judge Woods 
(afterwards Mr. Justice Woods, of the suprême court), having be- 
fore him the question of jurisdiction to appoint a receiver in a case 
where, after bill of foreclosure flled and injunction issued in the 
fédéral court, a receiyer had been appointed in a state court for 
part of the property, reviewed the authorities, and said: 

"Is actual seizure of the property necessary to the jurisdiction of the court? 
In my judgment, It is not. In this case I think the jurisdiction of the United 
States circuit court for the Northern district of Georgia first attached to the 
property, because the suit In that court was first commenced, and service of 
subpoena made, and because (1) one of the main objects of the suit was to 
obtain possession of the property, and such possession was necessary to the 
full relief prayed by the bill, and (2) because, by the service of the restraln- 
Ing order enjoining the défendant company from dellverlng possession of the 
trust property to any person except a receiver appointed by this court in this 
cause, the court acqulred constructive possession, and from the moment of the 
service of the restraining order the property was in gremio legis. I think 
thèse positions are sustalned by the authorities. I subjoln a référence to a 
number of cases, in ail of which the subject under considération is discussed, 
and In some of which the précise point is decided, aod the vlews above ex- 
pressed are sustalned: Smith v. McIner, 9 Wheat. 532; Wallace v. McCon- 
nell, 13 Pet. 151; Peck v. Jenness, 7 How. 624; Williams v. Benedict, 
8 How. 107; Wiswell v. Sampson, 14 How. 52; Taylor v. Carryl, 20 How. 
583; Green v. Oreighton, 23 How. 90; Freeman v. Howe, 24 How. 457; Chlt- 
tenden v. Brewster, 2 WalL 191; Memphis v. Dean, 8 Wall. 64; ïaylor v. 
Talntor, 16 Wall. 370; New Orléans v. Steamship Co., 20 Wall. 392, 393; 
Atlas Bank v. Nahant Bank, 23 Pick. 489; Wadlelgh v. Veazle, 3 Sumn. 165, 
Fed. Cas. No. 17,031; Ex parte Robinson, 6 McLean, 355, Fed. Cas. No. 11,- 
935; Bell v. Trust Oo., 1 Blss. 260, Fed. Cas. No. 1,260; Bell v. Railroad Co., 
2 Biss. 390,'Fed. Cas. No. 1,407; Parsons v. Lyman, 5 Blatchf. 170, Fed. Cas. 
No. 10,780; Stearns v. Stearns, 16 Mass. 171; Conover v. Mayor, etc., 25 
Barb. 513; Clepper v. State, 4 Tex. 242; Thompson v. Hill, 3 Yerg. 167; Bank 
of Bellows Falls v. Rutland K. Co., 28 Vt. 478; MerrUl v. Lake, 16 Ohio, 405; 
Ex parte Bushnel, 8 Ohlo St 601; State v. Yarbrough,, 1 Hawks, 78; Gould 
V. Hayes, 19 Ala. 448; High, Rec. 38-41, and note. Especial attention is called 
to the cases of Wiswell v. Sampson, Chittenden v. Brewster, and Bell v. 
Railroad Co., supra. An examination of the cases cited wlU show that actual 
seizure of property has not been considered necessary to the jurisdiction of 
the court in a case where the possession of the property is necessary to the re- 
lief sought The commencement of the action and service of process, or, ac- 
cordlng to some of the cases, the simple commencement of the suit by the 
filing of the bill, is sufflcient to give the court jurisdiction, to the exclusion of 
ail other courts." 

The Tiews expressed by Judge Woods hâve been accepted and 
followed, in this circuit, at least, and we fully concur therein, as 
. a, correct exposition of the law, and one particularly applicable to 
the présent case; while the décision of Mr. Justice Bradley, doubted 
by himself, is open to the objection that thereby jurisdiction is 
frequently made to dépend upon a race between marshals and sher- 
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iffs, liKely to resuit in unseemly controTersies between the state 
and fédéral courts. Considering the présent case, however, as one 
in which neither the appointment nor the ousting of a receiver of 
any court is involved, but as presenting a question of comity be- 
tween state and fédéral courts, we are of opinion that the court 
below erred in not granting the application of the receiver of the 
state court for the possession of the property which is so clearly 
necessary for the further exercise of that court's jurisdiction, and 
to which possession we think it so clearly entitled. The decree 
appealed from is reversed, and the caiise remanded to the court 
below, with directions to enter an order and decree in tavov of the 
intervener, reetoring to his possession, and to the possession of the 
state court, the property of the Jacksonville, Mayport & Pablo 
Railway & Navigation Company. 



DILLON V. OREGON S. L. & U. N. EY. CO. et aL 

(Circuit Court, D. Oregon. Marcli 20, 1895.) 

Bailroads—Rbcbivers— Appointment— Comity. 

Where a circuit court of the United States lias appointed receSvers for a 
raiiroad wliich lies only partly witbin its district, another court, witliin 
whose district a portion of tlie road lies, will, on application, appoint the 
same receivers,— the portions of the road not being capable of separate man- 
agement without injury to the road; the appointment of otûer receivers 
by the second court not being necessary to the préservation of the rights 
of lienholders, who object to the receivers appointed; and the grounds of 
objection not having been presented to the tirst court as reasons for its 
removal of the receivers appointed by it and the appointment of others lu 
their stead. 

Suit by John F. Dillon, trustée, against the Oregon Short Line & 
Utah Northern Railway Company and others, to foreclose a mort- 
gage. The American Loan & Trust Company applies for removal 
of the receivers appointed in such suit. 

Winslow S. Pierce, for plaintifif. 
John M. Thurston, for receivers. 

Moorfield Storey, Joseph N. Dolph, and W. F. Sanders, for peti- 
tioner American Loan & Trust Co. 

Before GILBERT, Circuit Judge, and BELLINGEB, District 
Judge. 

GILBERT, Circuit Judge. An application is made by the Amer- 
ican Loan & Trust Company to set aside the appointment of re- 
ceivers made in the above-entitled cause. The same motion is 
made on behalf of said company in a suit between the same parties 
pending in the circuit court of the United States for the district of 
Idaho, and in the suits of Joseph Richardson, Trustée, v. The Ore- 
gon Short Line & Utah Northern Railway Company et al., pend- 
ing, respectively, in the circuit court of the United States for the 
district of Idaho and in the circuit court of the United States for 
the district of Montana, ail of which motions, for the convenience 
of the parties, are heard before the court at Portland. 
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The Oregon Short Line & Utah Northern Railway Company was 
formed by the consolidation of other corporations that had been 
organized and had built railroad lines, and had incumbered the 
same by mortgages, prior to the consolidation, as follows: The 
Oregon Short Line Railway Company was incorporated under the 
laws of the territory of Wyoming on the 14th day of April, 1881. 
By act of congress of date August 2, 1882, it was made a corpora- 
tion in the territories of Utah, Idaho, and Wyoming, under the same 
conditions and limitations, and with the same rights and privilèges, 
which were enjoyed by it under its original articles of incorpora- 
tion. On the Ist day of November, 1881, it issued first mortgage 
bonds to the amount of |14,931,000, and secured the same by a 
mortgage or deed of trust upon its line of road, which extended 
from Granger, in Wyoming, to Huntington, in the state of Oregon, — 
a distance of 541.81 miles, — of which mortgage John F. Dillon is 
the sole trustée. The Utah & Northern Eailway Company was 
organized under the laws of the territory of Utah, and by an act 
of congress of June 20, 1878, was made a railway corporation in 
Utah, Idaho, and Montana. On the Ist day of July, 1878, it issued 
its bonds, of which $4,995,000 are now outstanding, and secured the 
same by a flrst mortgage upon the whole of its railroad line, extend- 
ing from Ogden, in the territory of Utah, to the town of Franklin, 
in Idaho,— a distance of 80 miles, — and from Ogden, northward 
through Idaho, to Garrison, in Montana, with a branch from Silver 
Bow to a point near Butte City, in Montana, 466.61 miles in length. 
On the Ist day of July, 1886, it executed to the American Loan & 
Trust Company a second indenture of mortgage upon its railway 
properties to secure bonds to the amount of |1,831,000. The Utah 
Southern Railway Company, a corporation of Utah, owned 105 miles 
of railway extending from Sait Lake City to Juab, in Utah, subject 
to a mortgage of July 1, 1871, to secure |424,000 in bonds. Upon 
the Ist day of July, 1879, the road was incumbered by a second 
mortgage by said corporation to secure bonds to the amount of 
$1,526,000. The Utah Southern Railroad Extension Company, of 
Utah, owned 130 miles of railway, extending from Juab, in Utah, 
to Frisco, in the same state. On July 1, 1879, it mortgaged the 
same to secure bonds amounting, in aggregate, to |1,950,000. The 
Idaho Central Eailway Company, of Idaho, owned 18.94 miles of 
railroad, extending from Nampa to Boise City, in Idaho. On the 
Ist day of January, 1887, it mortgaged the same to the American 
Loan & Trust Company to secure mortgage bonds to the amount 
of $130,000. On July 27, 1889, ail of said railways above mentioned, 
together with 45 miles extending from Ogden to Sait Lake, formerly 
known as the Utah Central Railroad, and 61 miles of road extend- 
ing from Lehigh Junction to Tintick, in Utah, with a branch from 
Arlington to Silver City, known as the Sait Lake & Western Rail- 
way, and about 40 miles extending from Sait Lake to Terminus, 
with a branch, formerly called the Utah & Nevada Railway, and 
about 6 miles from Syracuse Junction, westwardly, in Utah, called 
the Ogden & Syracuse Railway, were consolidated and united into 
one corporation, f orming the said Oregon Short Line & Utah North- 
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ern Eailway Company, and said company became entitled to ail thé 
property and franchises of the said railways so consolidated. 

Immediately after the consolidation, and upon the Ist day of 
August, 1889, the Oregon Short Line & Utah Northern Railway Com- 
pany mortgaged ail of said railways so consolidated, consisting of 
1,456 miles, in the states of Wyoming, Idaho, Montana, and Oregon, 
Utah, and Nevada, to the American Loan & Trust Company, to se- 
cure bonds amounting to |10,895,000. Thereafter, and about the 
6th day of December, 1889, an agreement in writing was entered 
into between the Union Paeiûc Railway Company and the Oregon 
Short Line & Utah Northern Railway Company, whereby it was 
agreed that the respective railways of the parties to said agreement 
should be operated as a continuons line, and, so far as practicable, 
without change of cars, and that no discrimination, as regards rates 
or otherwise, should be made against one another in favor of any 
other line of railway or transportation company, and that ail traflQc 
to be received by the Oregon Short Line & Utah Northern Railway 
Company, to be carried to or by way of any place on the line of the 
Union Pacific Eailway Company, or any railway or Unes worked or 
controlled by it, or worked as continuons lines by agreement with it, 
should, so far as said Oregon Short Line & Utah Northern Railway 
Company could lawfully détermine the route of such traflic, be car- 
ried by way of said Union Pacific Company's railway; and that ail 
traffic received by the said Union Pacific Railway Company, to be 
carried to or by way of any place or places on the line of said Ore- 
gon Short Line & Utah Northern should, so far as the Union 
Pacific Railway Company could lawfully détermine the route, be 
carried by the said Oregon Short Line & Utah Northern. And it 
was further agreed that the rates of charges for ail descriptions of 
traffic carried by the railroads of both parties to said agreement, 
and delivered by one to the other, should be flxed from time to time 
by the agreement of both of the parties; that the gross receipts 
therefrom should be apportioned between them according to the 
distance the same should hâve to be carried upon the railway or 
System of each of them. But it was agreed that if the share of the 
gross receipts received by the Oregon Short Line & Utah Northern 
upon such apportionment, together with its gross receipts from its 
local and other business, and from ail of its other sources of income, 
should be insuiBcient to enable it to meet and pay its working 
expenses, taxes, repairs, etc., and also the interest on bonds ont- 
standing against said road and the roads consolidated therein, then 
the gross receipts from ail such traiHc should be so apportioned 
that the Oregon Short Line & Utah Northern should receive suflB- 
cient to enable it to meet and pay its said expenses, taxes, repairs, 
and said interest. Under this agreement the Union Pacific Rail- 
way Company took possession of ail the railway line of the Oregon 
Short Line & Utah Northern. 

On the 9th day of October, 1893, Oliver Ames, 2d, and others, 
shareholders of the Union Pacific Railway Company, filed a bill in 
equity in the circuit court of the United States for the district of 
Nebraska against the Union Pacific Railway Company, the Oregon 
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Short Line & Utah Northern Railway Company, and 26 other cor- 
porations, in which suit, on the 16th of October, 1893, 8 other cor- 
porations were added as parties défendant. In the bill it was al- 
leged that ail of the railways mentioned therein were operated 
by the Union Pacific Eailway Company as a unit, so that the same 
formed one railway and water System, known as the Union Pacific 
System; that the maintenance of every part of the System was 
essential to the profitable opération of the remainder; that during 
the first half of the year 1893 there had been a great falling-off in 
the revenues of the system, owing to flnancial dépression, prevail- 
ing throughout the country, and that there was likely to be still 
further falling ofif of said revenues, and that the said company was 
not able to earn, upon its own railway or upon the said system, 
sufScient to pay its operating expenses and fixed charges, and that 
it could not pay its indebtedness, in the ordinary course of busi- 
ness, and that neither the said Union Pacific Railway Company nor 
any of the other railway companies composing the system would 
hâve sufScient funds to pay the interest of their respective mort- 
gage bonds as the same would become due, and that upon default 
the mortgages securing the same would be aubject to foreclosure, 
and the system would be dismembered, and that thereby ruinous 
sacrifice would resuit to every interest, unless the court should deal 
with the property as a single trust, and take it into custody for the 
protection of every interest; that the creditors would assert their 
remédies in différent courts in différent states and territories, which 
would prevent the railway company from performing their duty to 
the government and the public. In the bill it was prayed that the 
court would administer the entire system, and préserve the unity 
thereof, and protect the rights of the complainants and ail persons 
interested therein. Upon the filing of this bill it was ordered by 
the court wherein the same was flled that S. H. H. Clark, Oliver W. 
Mink, and E. Ellery Andersen be appointed receivers of the said 
System. A month later two other receivers were added to their 
number. Similar bills in equity were flled by the same plaintiffs 
against the same défendants in each of the circuit courts of the 
States wherein the property of the said Union Pacific System was 
situated, and the same persons were appointed receivers of the 
property within the jurisdiction of said courts. On the 28th day 
of August, 1894, John P. Dillon, the sole trustée of the said mort- 
gages executed by the Oregon Short Line Railway Company, flled 
in the circuit court of the United States for the district of Wyoming 
his bill of complaint for the foreclosure of the same, and thereupon, 
upon his application, the said court appointed the said receivers of 
the Union Pacific System receivers of ail the rallroad, appurtenan- 
ces, and property of the Oregon Short Line & Utah Northern Eail- 
way Company embraced in the mortgage, and within the jurisdic- 
tion of the district of Wyoming. Upon the Ist day of September, 
1894, upon the filing of a like bill by the said trustée in the circuit 
court of the United States for the district of Oregon, an order was 
made appointing the same persons receivers of the railroad, lands, 
property, and franchise of the Oregon Short Line & Utah Northern 
v.66F.no.5— 40 
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Eaiiway Company, covered by said mortgage, within the district of 

Oregon. On the day of August, 1894, Joseph Richardson, 

the sole trustée of said mortgage upon the property of the TJtah & 
Northern Railway Company, began a suit in the circuit court of the 
United States for the district of Idaho against the Oregon Short 
Line & Utah Northern Eaiiway Company et al., to foreclose the 
said mortgage; and upon the 31st day of August, 1894, an order 
was made therein that S. H. H. Clarlc and others, who were the 
receivers in the cause of Ames v. The Union Pacific Railway Com- 
pany, be appointed receivers of so much of the railroad and property 
of the Oregon Short Line & Utah Northern Railway Company, 
embraced in said mortgage, as lay within the jurisdiction of said 
court for the district of Idaho. Upon the 6th day of September, 
1894, said Richardson, trustée, flled in the circuit court of the 
United States for the district of Montana a bill for the foreclosure 
of ail of said mortgaged promises which lay within the district of 
Montana, and thereupon an order was made therein appointing 
the same receivers as before. Ail of thèse orders appointing re- 
ceivers of the property of the Oregon Short Line & Utah Northern 
Railway Company were made without contest, and without notice 
to the American Loan & Trust Company. But, when the applica- 
tions for the orders were presented to the courts of the Ninth 
circuit, the American Loan & Trust Company, having learned that 
such applications were to be made, informally appeared to request 
that the appointment of receivers be delayed until it should hâve 
time to présent its objection to the appointment of the receivers 
then in charge of the Union Pacific System. The delay was not 
granted, but the orders were made upon the express permission 
of the courts that the American Loan & Trust Company might 
thereafter move for the removal of said receivers and the appoint- 
mont of others, with the same effect as if the appointments had not 
been made, and as if the matter were still pending upon the appli- 
cations of the several trustées of said flrst mortgages for the 
appointment of receivers of the Oregon Short Line & Utah North- 
ern Railway Company. 

The motions which are now presented to the court, for the pur- 
pose of removing said receivers and substituting others, are based 
upon the gênerai charge that, in the nature of things, it is impos- 
sible that the receivers of the Union Pacifie Railway System can 
fairly and impartially administer their trust in such a way as to 
serve the best interests of the lienholders of the Oregon Short 
Line & Utah Northern Railway Company; and it is chârged that 
at ail times since entering into the traffic agreement of December 
6, 1889, the earnings of the Union Pacific System hâve been suffi- 
cient, if applied according to the said agreement, to hâve carried 
out its provisions, and thereby to hâve paid ail the expenses, taxes, 
and repairs of the Oregon Short Line & Utah Northern Railway 
Company, tOgether with the interest upon its bonds, but that the 
said traffic agreement had been disregarded, and that the receivers 
had apporlioned the gross receipts in such a manner as they hâve 
Been fit, and hâve allotted to the Oregon Short Line & Utah North- 
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ern Bailway Company only such sum as they hâve deemed to be 
its share of the receipts, and hâve allotted to the Union Pacific 
Eailway Company the remainder, whereby the former company has 
been unable to pay the interest due upon its eonsolidated bonds 
on the Ist of April, 1894. 

It is urged that, if the Oregon Short Line & Utah Northern were 
operated under a management wholly independent of the Union 
Pacifie System, it would be free to enter into traific contracts with 
other and competing roads, and that thereby its earnings might 
be greater than under the présent management; and it is insisted 
that the lienholders of the road hâve the right to demand that 
the property over which their liens extend be segregated from 
the System, sinee the trafic agreement has been brolien, and that 
it be free to be operated in such a manner that advantage may be 
taken of its situation and surroundings to earn the greatest pos- 
sible income for those who are interested therein, and this regard- 
less of the effect that may thereby be produced upon the remainder 
of the System. 

The disposition of thèse applications must dépend upon the 
eflect to be given to the fact that the Oregon Short Line & Utah 
Northern Railway Company was flrst taken into receivership by 
the circuit court of the United States for the district of Wyoming, 
upon the foreclosure of the Dillon mortgage. That court had un- 
questionably jurisdiction of the subject-matter and of the parties. 
It was the proper court for the institution of the suit. The cor- 
poration défendant was organized under the laws of Wyoming, and 
had there its principal place of business. The fact that but a 
small percentage of its railway lines is within that state is unim- 
portant. The right of the court whose jurisdiction is first invoked 
oyer a corporation whose property lies within various districts is 
not to be measured by the proportionate extent of the property 
interest in that jurisdiction. There is no rule that the court 
within whose limits the greater portion of the property is shall 
be the court of primary jurisdiction. It is sulScient that the cor- 
poration had its home in Wyoming, and had a portion of its prop- 
erty there. The légal authority of a receiver extends no further 
than the territorial limits of the jurisdiction of the court whose 
ofiicer he is. Within that limit, his right of possession will be 
respected by ail other courts. Without that limit, no court is bound 
to recognize his authority. But, by a principle of comity, courts 
whose jurisdiction is exterior to that of the court which appointed 
the receiver will concède to the latter the right to reduce to his 
possession and control the property of his trust which may there 
be found. But this comity will not be extended to the détriment 
of local créditera of the person or corporation whose property is 
in receivership. By another rule of comity, equally well estab- 
lished, and universally recognized by the circuit courts of the 
United States, the action of the circuit court which flrst acquires 
jurisdiction of the parties and of the subject-matter of a suit, by 
the appointment of a receiver, will be respected by the circuit courts 
of the other districts in which the property of the insolvent is 
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situated. The rule is nat a fanciful one, nor îs it based alone upon 
courtesy, or upon the respect which is properly due from one court 
to another of co-ordinate power; but it is a rule of utility and 
convenience, and it rests upon principles of sound policy. Where 
a railroad extending through différent districts is in the hands of 
the court, either for the purpose of préservation pending litiga- 
tion, or for the purpose of sale under a foreclosure suit, it is 
usually necessary that it be treated as an entire System. It is 
therefore indispensable, in such a case, that the court in which 
proceedings are flrst had, and which taltes into its possession, by 
a receiver, that portion of the property lying within its jurisdic- 
tion, should draw to itself jurisdiction to make ail necessary orders 
concerning the management of the road pending the litigation, and 
that its action should, so far as possible, be followed by the other 
courts in which the property is found. A diflEerent rule would, in 
many instances, lead to conflict and to hopeless confusion, and 
would inTolve the disintegration and dismemberment of roads 
which ought to be managed as a single property. The resuit 
would be that such roads would be divided into as many distinct 
Unes as there are courts having jurisdiction over them. Said the 
court in Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 29 Fed. 
620: 

"In the early history of foreclosure proceedings of this nature, It beeame 
customary, net merely that foreclosure proceedings should be conducted in 
the one court, but that, to ayoid ail questions of title, ancillary proceedings 
should be conducted in the courts of other circuits; and to conserve the prop- 
erty pending the foreclosure, to guard it against local suits, and préserve it 
from dismemberment, the custom bas aiso been for the receivers appointed 
in the court of primary administration to be also appointed in the courts of 
ancillary administration." 

The same view has been expressed in numerous cases. Jen- 
nings V. Eailroad Co., 23 Fed. 569; Young v. Eailroad Co., 2 
Woods, 618, Fed. Cas. No. 18,166; Continental Trust Co. v. Toledo, St. 
L. & K. C. R. Co., 59 Fed. 518; New York, P. & O. R. Co. v. New York, 
L. E. & W. R. Co., 58 Fed. 278. There are two reported cases in which 
the rule of comity has been disregarded, — the cases of Atkins v. 
Railway Co., 29 Fed. 162, and Phinizy v. Railroad Co., 56 Fed. 273. 
In the flrst of thèse, the Wabash, St. Louis & Pacific Railroad 
Company, a consolidated corporation owning lines of railway in 
several states, had been placed in the hands of receivers by the 
circuit court of the United States for the Eastern district of Mis- 
souri. The receivers were ordered to operate the entire System 
under the orders of that court, and of other courts exercising an- 
cillary jurisdiction. One of the latter was the circuit court for 
the Northern district of Illinois, in which the same receivers were 
appointed in ancillary proceedings. Thereafter, the plaintiff filed 
a bill in the Illinois court to foreclose two several mortgages made 
by certain of the consolidating corporations upon roads no part of 
which lay within the state of Missouri. Upon thèse foreclosure 
suits, application was made to the court of the Northern district 
of Illinois to set aside the order appointing the receivers who had 
been named by the court in Missouri. Upon such application, 
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Gresham, J., held that, while he had no authority to review the 
action of the court at St. Louis, he could net concède to that court 
paramount jurisdiction OTer property lying wholly with the state 
of Illinois, and none of which was within the jurisdiction of the 
Missouri court; and thereupon he appointed independent receiv- 
ers of the roads so within his own jurisdiction. In commenting 
upon that décision, Mr. Justice Brewer, in Central Trust Co. v. 
Wabash, St. L. & P. E. Co., 29 Fed. 621, said: 

"The circuit court of the Seventh circuit district, disregarding the comity 
which has heretofore existed between the fédéral courts, bas removed thèse 
receivers, and appointed a dlstlnguished citizen of the state of Mlchigan as 
their successor for the Unes within the jurisdiction of that court. I say in dis- 
regard of the comity which had existed between courts of différent circuits, 
for, under the pretext of enforclng local liens, said orders are too transparent 
to deceive any one, and for two reasons: First, there wlll be no Une extending 
through varions states without the création in those states of local liens by 
mortgage, judgment, or otherwlse; and, secoudly, a foreclosure of those local 
liens may proceed Independent of any receivershlp." 

In Phinizy v. Railroad Co., Simonton, J., holding court in the cir- 
cuit court of the United States for the district of South Carolina, 
set aside the appointment of a receiver that had been made in his 
court in pursuance of an order first made in the circuit court 
of the United States for the Southern district of Georgia; but he 
rested his décision upon the ground that it was shown that the 
Georgia court had appointed its receiver at the instance of another 
coinpany, that controlled the stock of the défendant road, to fur- 
ther the interest of the dominant company's System, and not in the 
interest of the creditors, and, further, that that court had, in sub- 
stance, since held that its action in the premises was unauthorized. 

If the Oregon Short Line & Utah Northern Railway were sus- 
ceptible of dismemberment without in jury to either portion; if 
that portion of its line within the state of Wyoming were a sépa- 
ra te branch, capable of a separate management; or if the action 
of this court were necessary to the preserration of the rights of 
the lienholders by whom the applications are made, — it might be 
urged that a case is presented which would justify the court, in 
the exercise of its discrétion, to disregard the settled rule of 
comity. But no such exceptional state of facts exists. There is 
nothing presented in the record in thèse cases which makes the 
gênerai rule inapplicable. The reasons which are urged for the 
removal of the receivers already appointed, and the appointment 
of others in their stead, hâve not been presented to the considéra- 
tion of the circuit court for the district of Wyoming. That court 
has had no opportunity to pass upon them. Those reasons are 
as potent and convincing in that court as in this, and it must be 
assumed that ail courts equally will mete ont to the suitor the 
justice and the relief to which he is entitled. The précédents 
which establish the rule of comity are as binding as the précé- 
dents upon which other rules of law and of practice rest, and they 
are not the less controUing from the fact that the action of this 
court in dealing with the question now before it cannot be made 
the subject of review in an appellate court. Circumstances might 
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indeed, in certain cases, authorize the court, in the further- 
ance of justice, to départ from tlie rule, and to Ignore the action 
of otlier courts; but what we décide in this case is that, in our 
judgment, such circumstances are not hère presented. Tlie mo- 
tion will be denied, witli leave to the applicant to renew the same 
after the matters therein involved shall hâve been submitted to 
the circuit court of the United States for the district of Wyoming. 

BELLINGER, District Judge (concurring). The contention for 
tlie pétition is that the court has jurisdiction as to ail of the Unes 
in question except that portion in Wyoming, and that it ought to 
exercise that jurisdiction, if convinced that the two trusts with 
which the single receivership is charged are incompatible; that 
comity should not refuse justice. But comity is justice. It 
avoids complications that may embarrass the title to the property 
in suit, and lessen its value, to the injury of creditors and owners. 
The object of any receivership is to préserve the property com- 
mitted to it intact; and the cases requiring it are mainly cases 
where the danger to be guarded against is the danger that the 
property will be seized upon under process issued out of différent 
courts, and dismembered, through the contests of rival interests. 
The interest of a fund in court requires its harmonious adminis- 
tration. Where the property extends through more than one juris- 
diction, the courts of such différent jurisdictions must act as one 
court in its administration; and to this end there must necessarily 
be a court of primary action, — a court of initial proceeding, — whose 
détermination will ordinarily be followed by the other courts hav- 
ing jurisdiction. The court whose jurisdiction is flrst invoked 
becomes, by a rule of comity, the court of primary action in ail 
subséquent proceedings. This rule of comity is not merely a 
matter of courtesy, as argued in this proceeding. It is a rule 
tacitly adopted by courts for their mutual convenience. It is a 
rule of procédure necessary to the due administration of justice 
in such cases as are under considération. In view of the contra- 
riety of judicial opinion, — of the disagreement of courts and the 
dissent of judges, — it cannot be said that comity between courts 
involves a refusai of jurisdiction, or a surrender of judicial inde- 
pendence. It is, in effect, a rule of jurisprudence necessary to a 
proper administration of a single property like that in suit, extend- 
ing through différent jurisdictions. The rule has its limitations. 
It does not require that a court of ancillary jurisdiction shall re- 
fuse those résident within its jurisdiction, and having claims upon 
the property, the relief to which they are entitled, nor that such 
court will be precluded, by the décisions of the court of primary 
jurisdiction, from making an independent inquiry, and granting 
relief, in a proper case, where a refusai to do so would involve a 
déniai of justice. But thèse exceptions do not apply in the prés- 
ent case. So far as appears, this application can as well, as con- 
veniently, and as effectively be made in the court of primary juris- 
diction as hère. 
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BAYLOR V. SCOTTISH-AMERICAN MORTG. CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1895.) 

No. 344. 

1. Dbbds— Record as Notice— What Entitled to Registration. 

A lieadright certiflcate for Texas lands was invalidly located in Nueces 
county, but was afterwards floated to a league of land in Tayior and Kun- 
nels counties. Tlie owuer of the certiflcate having died, one of his heirs 
made a conveyance deseribing tlie land in Nueces county, witliout refer- 
ring to tlie certilicate under wliich it was located. This deed liaving been 
filed in tlie gênerai land office of tbe state, a certiiied copy tliereof was ob- 
tained, to whlch was added a certiflcate of tlie commissioner of the land 
office showing tliat the land was located under tbe certiflcate above men- 
tioned. This copy and certiflcate were then registered in Tayior and Run- 
nels counties. Hdd, that under tbe Texas statute (Kev. St. art. 2253) tbere 
was no authority for recording such certiflcate, and hence that the record 
thereof did not operate as constructive notice tliat the deed in fact covered 
the lands upon which the final location of the certiflcate was made. 

8. SaME— ISKOCENT PUKCnASERiS— QUITCLAIM DeEJ)S. 

A deed of Texas lands recited that the grantor had "granted, bargained, 
sold, and quitclaimed, and by thèse présents do sell, quitclaim, and trans- 
fer, and' deliver, * * * ail my right, title, and interest, * • * to 
hold, ail and singular, said above-described land, together with, ail and sin- 
gular, tbe rigbts and appurtenances thereto or in any wise belonging, unto 
* * * his heirs and assigns, forever." Heid, that this deed was not a 
quitclaim, but a conveyance of the land, and was sufficient to protect an 
Innocent purchaser for value. Garrett v. Christopher, 12 S. W. 67, 74 Tex. 
453, foUowed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Texas. 

This was a bill by W. C. Baylor against the Scottish-American 
Mortgage Company, James B. Simpson, C. H. Huffman, William 
Brewer, and J. E. Elgin, to remove a cloud from the title of cer- 
tain lands. The circuit court rendered a decree for complainant 
in respect to one-half the land, and for the défendants in respect to 
the other half. Complainant appealed. 

The land in question, known as the "George W. Wheelock League," 
lies in Tayior and Runnels counties, state of Texas, and was located 
by virtue of floated certiflcate 'No. 53. The certiflcate was orig- 
inally located upon certain land in Nueces county, but this location 
was shown by the évidence to be void, by reason of being in con- 
flict with an older grant, and the certiflcate was therefore floated 
to the land described in the complaint, and located thereon by a 
subséquent survey and patent to the heirs of George W. Wheelock. 
The property having been community estate of Wheelock and wife, 
one-half became vested at his death in his widow, afterwards Mrs. 
Ann Walling, and the other half in his grandson and only heir, 
Oeorge W. Barton. Complainant claimed through mesne convey- 
ances, under deeds from thèse two parties ; the first deed being from 
Ann Walling to William E. Eogers, and the second from George 
W. Barton to T. D. CoUins. Both of thèse deeds described the 
land in Nueces county, and the Walling deed stated that it was 
locatesd by yirtue of headright certiflcate No. 55, belonging to 
Oeorge W. Wheelock, but the Barton deed omitted any such state- 
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ment Thèse two deeds were filed in the land office at Austin, and 
became records of that office, but copies thereof, certifled by tbe 
commissioner of the land office, were recorded in Taylor and Kun- 
nels counties. After the above deeds were so recorded, and after 
the patent had issued granting the land in Taylor and Kunnels 
counties to the heirs of George W. Wheelock, Mrs. Ann Walling 
and George W. Barton executed two other deeds, each purporting 
to conyey one-half thèse lands to one J. P. Greenwade. The de- 
fendants dérive their title through the said Greenwade, claiming 
to be bona flde purchasers without notice of complainant's superior 
title. Although the deed from George W. Barton to T. D. Collins, 
of the land in Nueces county, failed to state that the land described 
was located under the Wheelock certiûcate, the certifled copy of 
the deed, which was recorded in Taylor and Eunnels counties, had 
attached to it the following certiûcate from the acting commis- 
sioner of the gênerai land oiHce of Texas: 

I, L. E. E. Kellner, chf. clk. and act. comr. of gnl. land office for the state 
of Texas, hereby certify that the foregoing is a true and correct copy of the 
original transfer on file in this office, and that it forms a link in the chain of 
title to one-half Interest in a league of land, being part of headright certlflcate 
No. 55, issued to E. L. R. Wheelock, admr. on the estate of George W. Wheel- 
ock, dece'd, by the board of land commissloners of Eobertson county, on the 
first day of July, 1839, for one league of land; and I further certify that this 
copy îs dellvered to the interested party under Act 2d June, 1873, and is to 
hâve the same force and effect of the original. In testimony whereof 1 hâve 
hereunto set my hand, and caused to be afflxed the officiai seal of this office, 
this ninth day of August, 1873. 

[Seal.] L. B. E. Kellner, 

Chf. Clk. and Act. Com'r. 

In the défendant'» chain of title was the following deed from 
J. P. Greenwade to George W, Barton: 

The State of Texas, County of Bosque. 

Know ail men by thèse présents, that I, J. Peter Greenwade, of said county 
and state, for and in considération of the sum of two hundred and fifty dol- 
lars to me In hand pald by Geo. W. Barton, of said county and state, the re- 
ceipt of which is hereby fuUy acknowledged, hâve granted, bargained, sold, 
and quitclaimed, and by thèse présents do sell, quitclaim, and transfer, and 
deliver, to said Geo. W. Barton, ail my right, title, and interest in and to the 
Geo. W. Wheelock league survey of land, located in Taylor Co., Texas, which 
was patented to the heirs of said Geo. W. Wheelock on July 28th, 1874, by Pat. 
No. 286, vol. 20, and abs. No. 423, to hâve and to hold, ail and singular, said 
above-descrlbed tract of land, together with, ail and singular, the rights and 
appurtenances thereto or in any wise belonglng, unto the said Geo. W. Barton, 
his heirs and assigns, forever. Witness my hand this 15th day of Sept., 1884. 

J. P. Greenwade. 

The following opinion was filed in the court below by Rector, 
District Judge: 

In this case complainant shows a clear title to the Geo. W. Wheelock league 
of land, In Taylor and Kunnels county, Texas. The only questions are: (1) 
Did the Scottish-American Mortgage Company hâve constructive notice of com- 
plainant's title at the tlme It (said company) loaned the money on said land? 
and (2) was the deed from J. P, Greenwade to Geo. W. Barton, dated Septem- 
ber 15, 1884, a quitclaim deed, or a conveyance of the land such as would pro- 
tect a bona flde Innocent pùrchaser? 

As to the first question, it is admitted by défendants that they did hâve 
constructive notice tiiat the deed from Mrs. Ann Walling to W. E. Rogers 
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conveyed one-half of the Geo. W. Wheelock leagne certlflcate, and to such 
half they abandon ail claim. They, however, deny that they were affected 
wlth constructive notice of the deed from George W. Barton to J. D. Collins, 
first filed in the land office at Austin, and a certifled copy thereof from the 
land office recorded In Taylor county, where sald certlflcate was finally located 
and patented. I am of the opinion that article 2253, Rev. St Tes., did not 
authorlze the recording of the certlflcate of the commissioner of the land office, 
whlch is relied on in thls case to give notice to subséquent purchasers that the 
conveyance from Barton to Collins really Included one-half of certlflcate No. 
55, by virtue of which the land In controversy was located in Taylor and llun- 
nels counties. 

The second question tuma on whether the deed from J. P. Greenwade to 
George W. Barton, dated the 15th of September, 1884, Is a quitclaim deed, 
or a conveyance of the land. Following the case of Garrett v. Christopher, 
74 Tex. 453, 12 S. W. 67, we hold that sald deed was not a quitclaim, but a 
conveyance of the land, and that It protected the défendants, as innocent pur- 
chasers for value. We flnd for complalnant one-half the land, and that he 
recover ail costs of défendants, and that défendants recover the other half of 
the land. 

Eugène Williams, for appellant 
A. T. Watts, for appelleek 

Before PARDEE and McCOEMICK, Circait Judges, and TOUL- 
MIN, District Judge. 

PEE CURIAM. The record showing no reyersible error, the de- 
crée appealed from is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit March 4, 1895.' 

No. 492. 

1, Corporations — Power to Incrhase Stock— Texas Stattjte, 

A statute of Texas, passed in 1871, provlded that any corporation mlght 
Increase its capital stock, to any amoimt not exceeding double the amount 
of its authorized capital, by a vote of the stockholders. In 1874 amend- 
ments were Incorporated with the act provlding that any private corpora- 
tion might amend or change its charter by fillng such amendments or 
changes, authenticated as an original charter, and also providing that no 
amendments or changes violative of the constitution or laws of the state, 
or of any of the provisions of the act, should be of any force or effect. 
Held, following the décision of the suprême court of Texas (Kampmann 
V. Tarver, 29 S. W. 768), that the limitation upon the power of corpora- 
tions to Increase theh: stock, imposed by the original act, was not removed 
by the amendments, and that corporations formed under the amended 
act hâve no power, by changing their articles of Incorporation, to Increase 
thelr capital beyond double its original amount. 

2. Same— Estoppbl. 

Where a corporation is absolutely wlthout power to issue stock, or to in- 
crease its stock above a certain limit, no act or consent of a stockholder 
who reçoives stock Issued wlthout authority can estop him to deny its 
valldlty, or hls liability to pay for It. 
8. Samb — Dbcrbb upon Sbrvïcb Outside JaRisniCTioN. 

A Texas corporation increased its stock beyond the limit permitted by 
law. A receiver of the corporation was appolnted, and an order was 
served, outside the state, on a subscriber to the stock, to show cause why 
the receiver should not be dlrected to sue for unpaid subscrlptions. A, 
decree was entered directing such suits to be brought, but conta inlng a 
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provlso that nothlng thereln contalned should be construed as estopplng 
any person f rom denylng his liabillty as a stockholder. Seld, that the sub- 
scrlber was not estopped by tbis decree to deny bis liability. 

In Error to the Circuit Court of the United States for tlie East- 
ern District of Missouri. 

This was an action by the Laredo Improvement Company, to the 
use of E. B. Tarver, receiver, and E. B. Tarver, receiver of the Lare- 
do Improvement Company, against William H. Stevenson, to re- 
cover the amount of unpaid subscriptions to the stock of the cor- 
poration. The circuit court directed a verdict and judgment for 
the défendant. Plaintiff brings error. 

B. E. Tarver, the plalntiflf In error, as receiver of the Laredo Improvement 
Company, an Insolvent corporation, brought thls action In the court below 
against William H. Stevenson, the défendant in error, to recover $40,050 for 
unpaid subscriptions to stocl» of the Insolvent corporation. At the close of 
the trial before a jury, the court below Instructed them to retum a verdict 
in favor of the défendant, and It Is to reverse tbe judgment rendered upon 
thls verdict that this wrlt of error was sued out. The facts disclosed at the 
trial were thèse: On August 15, 1888, certain persons became Incorporated 
under the gênerai laws of the state of Texas as the Laredo Improvement 
Company, wlth a capital stock of $100,000. On March 26, 1889, the Laredo 
Improvement Company amended Its articles of incorporation, and, by such 
amendments, ostensibly Increased Its capital stock to $1,200,000. After more 
than $600,000 of this stock, at Its par value, had been subscrlbed and issued, 
the défendant Stevenson subscrlbed for $44,500 of said stock, at its par value. 
The défendant was elected a director of the company August 24, 1889, and 
on May 20, 1890, he voted the shares of stock for which he subscrlbed. The 
action was brought to recover the unpaid subscriptions for this stock. The 
corporation became insolvent January 1, 1891; and in proceedings in the 
district court of Webb county, Tex., prosecuted by a creditor of the corpora- 
tion, a receiver was duly appolnted, and upon proper notice an order or decree 
was made adjudging that ail the unpaid subscriptions were required to pay 
the debts of the corporation, and directlng the receiver to collect them of the 
stockholders by suit or otherwise. In the proceedings in the district court 
of Webb county an order to show cause why the amount of his liability as a 
stockholder should not be fixed, and why the receiver of the corporation 
should not be directed to Institute suit thereon, was issued, and was person- 
ally served upon the défendant at the city of St. Louis, In the state of Mis- 
souri, before the order was made adjudging the amount of liability upon this 
stock, and directlng suit to be brought for the enforcement of this liability. 

In 1871 the législature of the state of Texas passed a gênerai act relating 
to prlvate corporations, which contalned the following provision, which is 
now article 576, c. 3, tit. 20, 1 Sayles' Clv. St.: "Any corporation may increase 
its capital stock to any amount not exceeding double the amount of its au- 
thorized capital, by a vote of the stockholders, in conformity with the by- 
laws thereof." Laws Tex. 1871, p. 66. In 1874 the législature of Texas re- 
enacted thls act, wlth some amendments. The following provisions of ar- 
ticles 571 and 573 of the Revlsed Statutes of Texas were Incorporated as 
amendments to section 10 of the original act: "Art. 571. Any private corpora- 
tion heretofore organized or incorporated, or which may hereafter be orgau- 
Ized or incorporated, for apy of the purposes mentioned in this cUapter, may 
amend or change its charter or act of incorporation by filing, authenticated 
in the manner required by this chapter as to an original charter of incorpora- 
tion, such amendments or changes with the secretary of state." "Art. 573. 
No amendments or changes violative of the constitution or laws of this state 
or any of the provisions of thls title shall be of any force or effect." Laws 
Tex. 1874, p. 122; Sayles' Clv. St tit. 20, c. 2. 

The court below instructed the jury that the stock alleged to be owned by 
the défendant was issued by the corporation without authorlty to Issue it, 
under the laws of the state of Texas, and that for that reason there could be 
no recovery in the action. 



LAREDO IMP. CO. V. STEVENSON. 635 

Edward C. Kehr (Eugène G. Tittman and George E. Mann, on 
the brief), for plaintiff in error. 

Lyne S. Metcalfe, Jr., and Chester H. Krum, for défendant in 
«rror. 

Before CALDWELL and SANBOKN, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Counsel for plaintiff in error argue that the ruling of the court 
below was erroneous on three grounds, viz.: (1) Because the 
limitation of their power to increase their capital stock imposed 
upon corporations by article 576, supra, was removed by the pro- 
visions of article 573, supra, which allows corporations to amend 
their articles without restriction; (2) because the défendant is 
estopped by voting his stock, and by the représentations of the 
ofiflcers of the company that the capital had been increased to 
11,200,000, from now asserting, against creditors of the corporation, 
that his stock was not legally issued; and (3) because his owner- 
ship of the stock, and liability thereon, were adjudicated by the 
district court of Webb county, Tex., after the service of the order 
to show cause upon him in Missouri, and he is bound by that judg- 
ment. 

Corporations created under statutory authority are the mère 
créatures of the statute. Their powers are measured by the stat- 
ute under which they bave their existence. Beyond the limits of 
the powers there granted, and those fairly incidental thereto, they 
can neither act nor agrée to act. Corporations thus created hâve 
no implied power to change the amount of capital prescribed in 
their charters, and ail attempts to do so, not expressly authorized 
by the statutes under which they exist, are void. Scovill v. Thayer, 
105 U. S. 143, 148; Mechanics' Bank v. New York & N. H. E. Co., 
13 N. Y. 599; Eailroad Co. v. Schuyler, 34 N. Y. 30; Railway Co. 
V. Allerton, 18 Wall. 233; Stace and Worth's Case, 4 Ch. App. 682, 
note; Omaha Bridge Cases, 10 U. S. App. 98, 174, 2 C. C. A. 174,, 51 
Fed. 309. 

This brings us to the considération of the question whether or 
not the limitation of the power to increase their stock imposed 
upon corporations by article 576 was removed by the provisions 
of article 573, which allows them to amend their articles generally. 
We are, however, spared the examination of this question. Its 
détermination rests entirely upon the construction of the statutes 
of Texas, and since the trial of this case the suprême court of that 
state has decided it. In Kampmann v. Tarver (Tex. Sup.) 29 S. W. 
768, — a case involving the validity of the increase of capital stock 
made by this very corporation, — the suprême court of Texas held, 
in an opinion delivered February 7, 1895, that the limitation im- 
posed by article 576 was still in force, that no corporation created 
under the amended act of 1874 could lawfuUy increase its capital 
stock beyond double its original amount, and that ail stock issued 
in excess of that limit was void. This décision concludes the dis- 
<;ussion of this question. The national courts uniformly foUow 



636 FEDERAL EBPOETER, VOl. 66. 

the construction of the constitution and statutes of a state given 
by its highest judicial tribunal, in ail cases that involve no ques- 
tion of gênerai or commercial law, and no question of right under 
tbe constitution and laws of the nation. Dempsey v. Township of 
Oswego, 4 U. S. App. 416, 435, 3 C. C A. 110, 51 Fed. 97; Rugan v. 
Sabin, 10 U. S. App. 519, 3 G. 0. A. 578, 53 Fed. 415, 420; Travelers' 
Ins. Co. V. Township of Oswego, 7 C. C. A. 669, 674, 59 Fed. 58; 
Madden v. Lancaster Co., 12 C. C. A. 566, 65 Fed. 188, 192; Clai- 
borne Co. v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct. 489; Bolles v. 
Brimfield, 120 U. S. 759, 763, 7 Sup. Ct. 736; Détroit v. Osborne, 
135 U. S. 492, 499, 10 Sup. Ct. 1012, Some of the reasons for this 
rule are stated in Madden v. 'Lancaster Co., 12 C. C. A. 566, 65 Fed. 
193, and it is uunecessary to repeat them hère. Onr conclusion is 
that this corporation had no power to increase its capital stock 
to more than double its original amount, and that ail stock issued 
in excess of that amount, including that issued to the défendant 
Stevenson, was absolutely void, 

Is the défendant estopped by the fact that he once voted his 
stock, and that the oflQcers of tiie corporation represented that its 
capital had been increased to |1,200,000, from asserting, against 
the creditors of the corporation, that the stock issued to him was 
void? This question must be answered in the négative. Where 
a corporation has power to issue stock or to increase its capital 
stock, and this power is defectively or informally exercised, the 
acts and acquiescence of the stockholder may estop him from de- 
nying the validity of the stock or his liability therefor. TJpton v. 
Tribilcock, 91 U. S. 45; Chubb v. Upton, 95 U. S. 665; Pullman v. 
Upton, 96 U. S. 328; Handley v. Stutz, 139 U. S. 417, 425, 11 Sup. 
Ct 530; Veeder v. Mudgett, 95 N. Y. 295, 310. But where the cor- 
poration is absolutely without power to issue the stock, or to in- 
crease the capital stock above a certain limit, no act or consent 
of the stockholder who reçoives stock issued without authority 
can estop him from denying the validity of the stock, or his lia- 
bility therefor. The holder of such stock is under no obligation 
to pay for it, because he has received no considération for such 
an obligation. The stock issued to him is absolutely void. He is 
not estopped to deny its validity, as against a creditor of the cor- 
poration, for the foundation of estoppel is deceit, and the creditor 
cannot be deceived as to the power of a corporation to issue such 
stock. He is bound to examine and know the law which limits the 
powers of the corporation with which he deals, and, whether he 
examines it or not, he is charged by the law with the knowledge of 
it. Scovill V. Thayer, 105 U. S. 143, 149; American Tube Works 
V. Boston Mach. Co., 139 Mass. 5, 29 N. E. 63; Reed v. Machine Co., 
141 Mass. 454, 5 N. E. 852; Lathrop v. Kneeland, 46 Barb. 432; 
ilerrill v. Gamble, 46 lowa, 615; Merrill v. Eeaver, 50 lowa, 404; 
Clark V. Turner, 73 Ga. 1; Lincoln v. Express Co. (La.) 12 South. 937. 

Nor is the défendant estopped to deny his liability to pay for this 
void stock because, in proceedings against the insolvent corpora- 
tion in the district court of Webb county, Tex., that court adjudged 
that it was necessary to collect ail the unpaid subscriptions to this 
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stock, in order to pay the debts of thé corporation, and directed the 
receiver to proceed, by suit or otherwise, to accomplish this end, 
after an order to show cause why such a judgment should not be 
rendered had been served on the défendant in Missouri. There are 
two sufticient reasons why no such estoppel arises in this case. 
One is that no process, summons, or notice was served on the de- 
fendant in the state of Texas, and his personal liability could not 
be established without such service. In Pennoyer v. Neff, 95 U. S. 
714, 727, Mr. Justice Field, speaking of a défendant, declared, as 
the opinion of the suprême court, that "process sent to him out of 
the state, and process published within it, are equally unavailing 
in proceedings to establish his personal liability." The other 
reason is that the district court of Webb county expressly ad- 
judged, in the decree it rendered, that this défendant should not 
be so estopped. That decree contains the folio wing provision: 
"Nothing herein shall be construed as stopping any person named 
herein from denying liability as a stockholder." The judgment 
below must be afflrmed, with costs, and it is so ordered. 



DUBBBR WATCH-CASE MANUF'G CO. v. E. HOWARD WATCH & 

CLOOK 00. et al. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

1. Monopolies and Combinatioks in Ebstraint of Tbadb— Anti-Trust Law 
OF 1893. 

An action was brought In the United States circuit court for the Southern 
district of New Yorls by a manufacturlng company agalnst numerous 
competltors, in varions States, alleglng the formation of a combination, and 
an attempt to create a monopoly, "In violation of the statutes of this 
state and the United States," whereby plalntifE's business was injured. 
The formation of the combination was laid on and prior to November 16, 
1887, but It was alleged that after the passage of the act of congress of 
July 2, 1890, défendants ratified, renewed, and confirmed their previous 
contracts, combinatious, etc. Judgment was demanded for treble damages 
"under and by virtue of the statute." Plaintiff was not a résident of the 
district where the action was brought, and the case was heard upon the 
demurrer of a défendant who was also a nonresldent, but was "found" 
within the district; thus maklng a case In which jurlsdiction Is expressly 
conferred by section 7 of the sald act of July 2, 1890. The demurrer was 
Bustained, and In ail the assignments of error It was contended that the 
facts charged In the complaint made out a case under that act. Held, that 
the action must be deemed to be founded upon the sald act of July 2, 1890. 

8. Bamb. 

In an action brought by a manufacturer of watch cases agalnst numer- 
ous other manufacturers thereof, residlng in various states, to recover 
treble damages under the act of congress of July 2, 1890 (26 Stat. 209), 
prohlblting unlawful restraints and monopolles of Interstate commerce, 
the complaint alleged that the plaintiff operated an extensive factory, first 
In Kentucliy and afterwards in Ohio; that previous to November 16, 1887, 
It sold ail its goods to a great number of dealers "throughout the United 
States and Canada"; that prlor to that date défendants had agreed with 
each other to malntaJn arbitrary and fixed priées for their watch cases; 
that, for the purpose of compelling plaintiff to joln with them therein, de- 
fendants on sald date mutually agreed that they would not thereafter sell 
any goods to persons who bought or sold goods manufactured by plain- 
tiff; that they caused notice thereof to be served upon the many dealers 
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, Jn such goods throughout the United States and Canada, who had 
formerly dealt In plalntiff's goods, whereupon many of such dealers witli- 
drew thelr patronage from plaintiff; that after the passage of the act oî 
July 2, 1890, défendants ratified, renewed, and confirmed their previous 
agreements, and servod notice of such ratification upon ail said dealers in 
plaintiff's goods, whereby said dealers were compelled to refuse to pur- 
chase plaintiff's watch cases. Hdd, that the complaint failed to state a 
cause of action under the statute; Lacombe, Circuit Judge, holding that 
no monopclizing or comBination to monopolize Interstate commerce, con- 
trary to the second section of the act, was shown, for the reason that the 
allégations did not preclude the inference that each défendant may bave 
sold his entire product In the state where it was manufactured; and that 
the contracta did not produce an unlawful restraint of trade, under the 
flrst section, because the comblnation and agreement to fix arbitrary priées 
did not appear to include ail manufacturers of watch cases, but was only 
a partial restraint in respect to an article not of prime necessity, and there- 
fore came within the recognized limîts of lawful contracta; and that the 
further agreement not to sell to customers of plaintiff was a lawful means 
of enlarging and protecting the business .of the défendants. Shipman, 
Circuit Judge, concurring on the more technical ground that the acts of 
the défendants, whether viewed as an attempt to create a monopoly or as 
a contract in restraint of trade, were not shown to concem Interstate com- 
merce, because there were no allégations showing the résidence of any 
dealers who wlthdrew their patronage from complainant, and it therefore 
did not direotly appear that any of them resided outside of the state 
where plaintiff's goods were manufactured. Wallace, Circuit Judge, dis- 
senting on the ground that the allégations were sutflcient to show that the 
attempts to monopolize and restrain did operate upon Interstate commerce; 
and that, whlle the contracts might not be unlawful in themselves, yet the 
purpose for which they were alleged to be made, namely, to compel plain- 
tiff to join in the agreement for fixing arbitrary priées, and to injure and 
destroy its business if it refused to do so, was oppressive and unjust, and 
rendered the acts of défendants unlawful under both sections of the 
statute. 

Tiiis was an action by the Dueber Watch-Oase Manufacturing 
Company against the E. Howard Watch & Clock Company and 
numerous other individuals and corporations, to recover damages 
alleged to hâve been caused to plaintiff's business by the alleged 
unlawful acts and combinations of défendants. The case waa first 
heard in the circuit court upon the demurrer of the E. Howard 
Watch & Clock Company to the first amended complaint, and the 
demurrer was sustained, the opinion of the circuit court therein 
being reported in 55 Fed. 851. A demurrer was afterwards sus- 
tained to the second amended complaint, but no opinion was writ- 
ten, and plaintiff now brings error to review this latter judgment. 

Kobert Sewell, for plaintiff in error. 

Edward B. Hill and Elihu Eoot, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant corporation is a 
citizen of Ohio, the demurring défendant corporation a citizen of 
Massachusetts, engaged in the business of manufacturing and sell- 
ing watch movements, and having a place of business in the city 
of New York, state of New York. Of the nineteen other défend- 
ants, ten are individuals whose citizenship is not set forth in the 
complaint. It is averred that they are engaged in business, two 
of them in New York City under one flrm name, two others in 
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Philadélphia and New York City under another firm name, three 
others in the city of New York under another firm name, and 
three others in Cincinnati under still another flrm name. The 
nine remaining défendants are corporations, two of them citizen» 
of Massachusetts, two citizens of New York, two citizens of Con- 
necticut, two citizens of Illinois, and one a citizen of Pennsylvania. 
The complainant avers that plaintiff is a corporation duly created 
and existing under the laws of Oliio, and engaged in the business 
of manufacturing gold and silver watch cases. That at the times 
nientiôned in the complaint it owned and operated an extensive 
factory at Newport, Ky., and subsequently at Canton, Ohio; that 
it maintained the same at great expense, and had the capacity to 
manufacture and offer for sale in the open market 25,000 watch 
cases per month. In the third paragraph it is averred "that prior 
to November 16, 1887, plaintiff had a ready market throughout the 
United States and Canada for ail the goods it could manufacture, 
and in fact sold ail of said goods to a great number of dealers there- 
in throughout said territory, and thereby fully eamed and realized 
to itself a substantial legitimate profit of at least $75,000 per an- 
num." Next follow averments as to the incorporation and part- 
nership of the several défendants, who, it is stated, are respectively 
engaged in the business of manufacturing or selling watches, watch 
cases, or watch movements. In the eighteenth paragraph it is 
averred that on or about November 16, 1887, the défendants, and 
others to plaintiff unknown, at and in the city of New York, mutu- 
ally agreed together each for himself with ail the others that "they 
would not thereafter sell any goods manufactured by them to any 
person, firm, association, or corporation whatsoever who thereafter 
should buy or sell any goods manufactured by this plaintiff." It 
is further averred that thereafter défendants caused notice of this 
agreement or compact to be given to the many dealers in watches, 
watch cases, and watch movements throughout the United States 
and Canada; and gave said notices to "many of the then and there- 
tofore purchasers and dealers in plaintifl's goods manufactured as 
aforesaid"; whereupon a large number of such purchasers and deal- 
ers withdrew their patronage, and ceased thereupon entirely to pur- 
chase and deal in any wise in plaintiff's goods. The complaint fur- 
ther allèges that after said November 16, 1887, défendants refused 
to sell their goods to purchasers of and dealers in plaintiff's goods 
who had offered to buy défendants' goods, stating as the reason 
for their refusai that said dealers also bouglit and sold and dealt 
in plaintifl's watches, notifying such purchasers and dealers that 
if they would promise not to deal in plaintiff's goods, then, and so 
long as they kept such promise, they might purchase the goods of 
the défendants or either of them; otherwise not. In the twenty- 
third paragraph it is alleged that prior to November 10, 1887, the 
défendants had agreed among themselves, "and which said agree- 
ment has been in opération and effect between them ever since,^ 
that they would agrée upon and agrée to maintain an arbitrary 
fixed price to the public for ail the goods manufactured by them, 
and in pursuance of said agreement the said défendants had agreed 
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upon an arbitrary price, and fixed tlie same for ail tlie goods man- 
ufactured by them." The agreement of November 16, 1887, is 
alleged to be "in addition to and furtherance of said prior agree- 
ment, and made and entered into for the sole purpose of compelling 
this plaintiff to join with tliem in said first-named agreement." Ail 
thèse acts of défendants are alleged to hâve been done "for the 
purpose of establishing a monopoly in the supply of watches to 
the public, contrary to the policy of the law, and in violation of 
the statutes of this state and the United States, and to eut oiï 
this plaintiff from any participation in such business unless it 
joined in said illégal and vicious conspiracy, and the acts of défend- 
ants thereunder, in furtherance thereof, as alleged, and to crush 
compétition, and enable the défendants to maintain the priées fixed 
as they pleased by them as aforesaid for their commodities with 
regard only to their private émolument and profit, contrary to the 
benefit of the public; the said défendants, by the said combination, 
conspiracy, and agreements and acts thereunder, maliciously in- 
tending to injure this plaintiff, and drive it ont of business, and 
prevent it from selling its watch cases," etc. It is further alleged 
that "by the extended influence and power acquired by the combi- 
nation over the trade" défendants forced and prevented persons 
from dealing with the plaintiff, or purchasing its goods, tmder the 
threat of a refusai themselves to deal with such purchasers; that 
said threats were effectuai, and did prevent a great number of 
persons who otherwise would hâve purchased large quantities of 
the goods of the plaintiff from purchasing the same, and did effect 
in fact against the plaintiff a complète boycott and ostracism from 
the trade, and prevented the lawful and ordinary compétition of 
business which plaintiff had a right to enjoy. The concluding par- 
agraph of the complaint allèges that after the passage b.y congress 
of the act of July 2, 1890, "ail the former purchasers and dealers 
in plaintiff's watch cases and other dealers in watch cases were, 
as plaintiff is informed and believes, ready and willing to buy large 
quantities of said plaintiff's goods, and this plaintiff would hâve 
regained ail the business and the profits thereof whereof it had 
been deprived by the acts aforesaid of défendants; but that said 
défendants, after the passage of the said act of congress, ratified, 
confirmed, renewed, and continued the contracts, agreements, and 
combinations hereinbefore alleged, and in like manner, and with 
the same intention as hereinbefore alleged, served notices of their 
ratification, confirmation, renewal, and continuance of said agree- 
ments and combinations upon ail said dealers in plaintiff's watch 
cases, whereby said dealers hâve continued to this day, forced by 
said renewed threats of défendants, and compelled thereby, and 
not otherwise, to refuse to purchase plaintiff's watch cases, or to 
deal anywise therein, whereby the said défendants illegally and 
maliciously damaged the plaintiff in the sum of $150,000." Judg- 
ment is demanded, not for the $150,000, but, "under and by virtue 
of the statute of the United States hereinlbefore referred to, for 
three times the amount of damages so sustained by it in the prem- 
îses, to wit, for the sum of |450,000." 
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The fédéral statute of July 2, 1890 (26 Stat. 209), declared upon 
In the complaint is entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies." The relevant parts 
of this statute are as follows: 

"Section 1. Every ccmtract, combination in form of trust or otherwise, or 
conspiracy, in restralnt of trade or commerce among tlie several states, or 
with foreign nations is hereby declared to be illégal." [Then foUow provisions 
declaring the act a misdemeanor, and providing for punlshment] 

"Sec. 2. Every person who shall monopolize or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states or with foreign nations 
shall be guilty of a misdemeanor." [Then follov? provisions as to punishment 
therefor.] 

"Sec. 7. Any person who shall be injured in his business by any other 
person or corporation by reason of anything forbidden or declared un- 
lawful in this act may sue therefor in any circuit court of the United States 
In the district in which the défendant résides or is found, without respect to 
the amount in controversy, and shall recover three fold the damages by him 
sustained and the costs of suit, Including a reasonable attomey's fee." 

This action is manifestly one under the act of July 2, 1890. It 
is brought in a district where neither the plaintiff nor the demur- 
ring défendant résides, but where the demurring défendant is found. 
In the face of a complaint so framed as to présent a cause of action 
under the statute, a défendant, if "found" hère, could not object to 
the jurisdiction. It is expressly given by the seventh section. It 
would be manifestly unfair to permit a plaintiff to bring a défend- 
ant into this court on a complaint declaring upon the statute, and 
thereafter, when such défendant has failed to question its jurisdic- 
tion under the statute, and has appeared generally in the case, to 
transform the cause of action into one at common law, and insist 
that défendant has waived any objection to the jurisdiction. More- 
over, although the complaint contains allégations as to combina- 
tions and threats long prior to the passage of the act of 1890, the 
averment of pecuniary damage to the plaintiff, which is specifled 
in the twenty-seventh or concluding paragraph, is averred to hâve 
been sustained in conséquence of the "renewed threats" of défend- 
ants (that is, those renewed after the passage of the act), which 
compelled dealers to refuse to purchase plaintifE's watch cases or 
to deal in any wise therein. Moreover, judgment is demanded, not 
for plaintiff's actual damages, but for treble damages, "under and 
by virtue of the statute." The counsel for plaintiff in error as- 
serts in his fliled brief that "the action is founded solely upon the 
act of congress passed July 2, 1890, the [seventh] section whereof 
expressly provides that the circuit court of the United States shall 
hâve exclusive jurisdiction of such action." There are 23 separate 
assignments of error, in each and ail of which it is contended that 
the facts charged in the complaint make out a case under the act 
of 1890. Therefore, unless the complaint sets forth a cause of 
action under the act of 1890, the demurrer should be sustained. 

The only acts of défendants as to which plaintiff can in this ac- 
tion contend that they are "forbidden or declared to bé unlawful 
by this act" are those done after its passage. They are set forth 
in the twenty-seventh paragraph, and are as follows: (1) Defend- 
V. 66F.no. 5 — 41 
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aûts "ratified, confirmed, renewed, and continued" an agreement 
between themselves, that they would agrée upon and agrée to main- 
tain an arbitrary flxed price to tlie public for ail the goods manu- 
factured by tbem. (2) They "ratified, confirmed, renewed, and con- 
tinued" an arbitrary price, and fiixed the same for ail goods mauu- 
f actured by them. (3) They "ratified, confirmed, renewed, and con- 
tinued" an agreement that they would not thereafter sell any gooda 
manufactured by them to any person, firm, association, or corpora- 
tion whatsoeTer who thereafter should buy or sell any goods man- 
ufactured by the plaintiff. (4) They served notices of such ratifi- 
cation, confirmation, renewal, and continuance of thèse three agree- 
ments upon ail those persons who were former dealers in plaintiiTs 
watch cases. The remaining arerments of the twenty-seventh par- 
agraph refer not to défendants' acts, but to the conséquences of 
those acts; the principal conséquence being that the former pur- 
chasers and dealers in plaintiff's watch cases and other dealers in 
watch cases were compelled to refuse to purchase plaintiff's goods. 

The question to be decided is whether thèse acts are within 
either the prohibition of the first section of the statute of 1890 as a 
contract or combination in "restraint of trade," or within the prohi- 
bition of the second section as a "monopolizing" or as an "attempt 
to monopolize." Whatever différences of opinion there may be as 
to the meaning of thèse words when used in this statute, there is 
and can be no dispute as to one qualification expressed in the act, 
—the trade or commerce restrained or monopolized or attempted 
to be monopolized must be Interstate or international. The stat- 
ute expressly so says, and, whatever its phraseology, it must be 
so construed if it is to stand, since it is only such trade and com- 
merce that congress has authority to regulate. No monopolizing 
or attempt or combination or conspiracy to monopolize any part 
of such trade or commerce is set forth in the complaint. The 
several manufacturers défendant are chargea with an attempt to 
secure to each of them a sale of his or its own products to the 
exclusion of those of the plaintiff, but there is nothing to show 
that each défendant does not sell his or its entire product in the 
very state where it is manufactured. The sale within a state of 
articles manufactured in the same state is no part of interstate 
trade or commerce. U. S. v. E. C. Knight Oo. (Jan. 21, 1895) 15 
Sup. et. 249. The circumstance that, after manufactured prod- 
ucts are thus sold within the state, they may be again sold for 
introduction into another state, and thus become a subject of inter- 
state commerce, does not change the situation, for it is only when 
a commodity has begun to move as an article of trade from one 
state to another that commerce in that commodity between states 
has commenced. Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475. The 
complaint, therefore, fails to charge an offense against section 2 
of the act of 1890. 

The complaint allèges that the acts of défendants subséquent 
to July 2, 1890, hâve forced and compelled persons who theretofore 
dealt in plaintiff's goods to refuse to purchase the same, and 
avers that prior to November 16, 1887, plaintiff sold its goods to a 
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great number of dealers tlirougbout the United States and Canada, 
plaintifE manufacturing sucli goods first in Kentucky, and after- 
wards in Ohio. And plalntiff's counsel contends that this suflB- 
ciently charges such a restraint of Interstate and international 
trade as is obnoxious to the flrst section of the statute. The 
phrase used in the act of 1890, viz. "restraint of trade," is no new 
one. It had theretofore been used by courts applying the doctrines 
of the common law in determining the validity of contracts. It 
is to be presumed that the lawmakers, when they chose this 
phrase, intended that it should hâve, when used in the statute, no 
other or différent meaning from that which had always been given 
to it in judicial décisions and in the common understanding. ïhe 
title indicates that the phrase is so used, for the act is described 
as one "to protect trade and commerce against unlawful restraints . 
and monopolies"; and, though the title to an act cannot control its 
words, it may furnish some aid in showing what was in the mind 
of the legislator. U. S. v. Palmer, 3 Wheat 610. The "restraint 
of trade" which is obnoxious to the provisions of the flrst section 
must be of such kind as was, before the passage of the act, recog- 
nized as unlawful. In re Greene, 52 Ped. 104; TJ. S. v. Trans-Mis- 
Bourl Freight Ass'n, 58 Fed. 58, 7 0. C. A. 15. It may be assumed 
that the total amount of any given commodity which will be pur- 
chased by a community is limited, and when several sellers of such 
commodity enter into a combination in the form of a partnership, 
and by ingenious advertising, or by the devices of business com- 
pétition, or by the offer of favorable tenus to buyers, enlarge their 
own trade in such commodity, they restrain to some extent the 
trade of one or more of their competitors therein. But no one, 
not even the plaintiff in error, contends that the statute forbids 
any such acts, although, if the words be taken with absolute literal- 
ness, the phrase "restraint of trade" is broad enough to cover them. 
A most elaborate discussion of the meaning of this phrase "restraint 
of trade," with a careful review of ail the leading authorities bear- 
ing upon the question, is found in the opinion of the United States 
circuit court of appeals for the Eighth circuit in U. S. v. Trans-Mis- 
souri Freight Ass'n, 58 Fed. 58, 7 C. C. A. 15. The conclusion reached 
by that court — and on that bran ch of the case there was no dis- 
sent — is that where it is a, question as to private parties engaged in 
private pursuits, and not dealing in staple commodities of prime 
necessity, "it is not the existence of the restriction of compétition, 
but the reasonableness of that restriction, that is the test of the 
validity of contracts that are claimed to be in restraint of trade.'^ 
And that "contracts made for a lawful purpose, which were not 
unreasonably injurions to the public welfare, and which imposed 
no heavier restraint upon the trade than the interest of the favored 
party required, had been uniformly sustained, notwithstanding 
their tendency to some extent to check compétition." A like state 
ment of the law is found in Navigation Co. v. Winsor, 20 Wall. 64, 
66, where the suprême court holds that "an agreement which 
opérâtes merely in partial restraint of trade is good, provided it 
be not unreasonable, and there be a considération to support it. 
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In order that it may not be unreasonable, the restraint imposed 
must not be larger than is required for the necessary protection 
of the party with whom the contract is made." 

It remains only to inquire whether the contract or combination 
set ont in the complaint is in restraint of interstate or inter- 
national trade in the sensé in which the phrase "restraint of 
trade" is used in the act of 1890. The first alleged unlawful 
action of défendants charged upon them subséquent to the passage 
of the act is a renewal and confirmation of an agreement among 
themselves to "maintain an arbitrary flxed price to the public for 
ail the goods manufactured by them," and a carrying out of such 
agreement by thus fixing and maintaining a price. The goods in 
question are not articles of prime necessity, as were the flour, 
coal, and other staple commodities referred to in many of the cases 
cited upon the argument; nor were the manufacturing défendants 
engaged in any public or quasi public business, as were the rail- 
roads or the gaslighting companies referred to in other cases. 
Each one of the défendants had an undoubted right to détermine 
for himself the price at which he would sell the goods he made, 
and he certainly does not lose that right by deciding to sell them 
at the same price at which a dozen or so of his competitors sell 
the goods which they make. Oollectively the défendants owe no 
duty to any one of their competitors to regulate the price they 
flx for their goods so as not to interfère with the price he fixes 
for his own. And it is dififlcult to see how the public is injuri- 
ously aflected by any such agreement between the combining 
manufacturers. If the price so flxed is the normal and usual one 
theretofore prevailing, certainly the public cannot complain; still 
less if the price be reduced. If a combination of the capital and 
business abilities and factory appliances of many différent manu- 
facturing establishments enables them to produce an equally good 
output at a reduced cost, so that they can sell such output cheaper 
than any single manufacturer could, surely the public does not 
suffer. If, on the contrary, the combining défendants fix the price 
too high, they restrain their own trade only; the public will buy 
the goods it wants, not from them, but from their competitors. 
There are no averments in the complaint to show that the défend- 
ants are ail, or even substantially ail, of the manufacturers of 
watch cases in the United iStates, or eTen in any single one of the 
différent states wherein their manufactories are located. For 
aught that appears, they represent but a small part of the watch- 
case industry, and there is nothing to prevent the number of their 
competitors from increasing to whatever extent the public demand 
for such goods may require. This is no such case as that pre- 
sented in Arnot v. Coal Co., 68 N. Y. 558, where, as was said, "the 
région of the production of [anthracite coal] is known to be lim- 
ited." There is nothing in the complaint nor in common knowl- 
edge to show that the production of watch cases may not be 
practically unlimited. An agreement, therefore, between some 
of the makers of watch cases to sell their commodities at a uniform 
price, which they flx upon with regard only to their private emolu- 
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ment and profit, is not an agreement in gênerai restraint of trade, 
or unreasonably injurions to the public welfare, within the author- 
ities. 

The other contract or combination which plaintifE contenda to 
be unlawful is the agreement of défendants not to sell goods of their 
manufacture to any one who thereafter should buy or sell goods 
manufactured by the plaintiff. To the extent that such refusai 
to deal with those persons who dealt with plaintiff induced such 
persons to cease dealing with the plaintiff, and to buy watch cases 
from one or other of the défendants, the agreement did not operate 
in gênerai restraint of trade, the total amount of purchases and 
sales remaining constant, so far as the complaint shows. It did, 
no doubt, operate in partial restraint of trade, viz. to restrain some 
part of plaintiff's trade in the watch cases it manufactured. But 
it does not follow that such restraint was unreasonable, nor heavier 
than the interest of the favored party required. An individual 
manufacturer or trader may surely buy from or sell to whom he 
pleases, and may equally refuse to buy from or to sell to any one with 
whom he thinks it will promote his business interests to refuse to 
trade. That is entirely a matter of his private concern, with which 
govemmental paternalism bas not as yet sought to interfère, ex- 
cept when the property he owns is "devoted to a use in which the 
public has an interest"; and such public interest in the use has as 
yet been found to exist only in staple commodities of prime neces- 
sity. Munn v. Illinois, 94 U. S. 113; Budd v. New York, 143 U. S. 
.517, 12 Sup. et. 468. It is a business device, probably as old 
as business itself, to seek to increase the number of one's customers, 
and the extent of their purchases, by treating more f avorably those 
who become exclusive customers. Certainly there is nothing un- 
lawful or unfair in the statement to the trade by the maker of any 
kind of merchandise, "My goods are for sale only to those who will 
buy from me exclusively, not to others." And the case is in no 
way différent if a half a dozen individuals combine into a partner- 
ship, or an hundred individuals combine into a corporation, and 
adopt the same method to enlarge their business. If this be so, — 
and no authority to which we are referred holds to the contrary, — 
it is difiBcult to see in what respect it is unlawful for a score of 
différent manufacturers to enter into a like arrangement to push 
the sales of their own goods, or to secure some business beneflt to 
themselves by increasing the number of their exclusive customers, 
when there is nothing to show that the parties so combining con- 
stitute substantially ail, or even a majority, of the manufacturers 
of such goods, even in the half dozen states where their factories 
are located, and when the field for manufacture is open to ail. It 
is not an unlawful business enterprise for sellers to seek to secure 
the entire trade of individual buyers, and an agreement between 
sellers, who wish to confine their dealings to such buyers only, not 
to sell to others, is not an unfair or unreasonable measure of pro- 
tection for such trade. Nor can it be claimed that such an agree- 
ment between sellers who represent but a part of the trade is in- 
jurions to the public, which has ail the rest of the trade to deal 
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■with. "Uniess an agreement iriTolves an absorption of the entire 
traffic, * * • it is not objectionable to the statute [of 1890]. 
Compétition is not stifled by such an agreement, and other dealers 
would soon force the parties to the agreement to sell at the market 
price, or a reasonable price, at least." U. S. v. Nelson, 52 Fed. 646. 
It is difflcult to see wherein the agreement complained of is in- 
jurions to the public. Certainly it is not one in gênerai restraint 
of trade. It seems to be a reasonable business device to increase 
the trade of one set of competitors at the expense, no doubt, of 
their business rivais, who are equally free to avail of similar devices 
to secure their own trade. As such it is not obnoxious to the stat- 
ute'. The agreements or contracts complained of being not un- 
iawful, the giving notice to the world of their existence is no 
offense. The judgment sustaining the demurrer should be af- 
firmed. 

SHIPMAN, Circuit Judge (concurring). I concur with Judge 
LACOMBE in the conclusion that the circuit court properly sus- 
tained the demurrer of the E. Howard Watch & Clock Company 
in the above-entitled cause. I am not now prepared to adopt, as 
a reason for that conclusion, what I understand to be Judge LA- 
COMBE'S opinion, that the agreement and conduct of the com- 
bined, défendants, which are set forth in the complaint, do not 
constitute a yiolation of the first or second sections of the act of 
July 2, 1890. My reason for regarding the complaint as demurra- 
ble is the more technical one that the allégations in regard to the 
acts which the défendants committed, or in regard to the facts 
which are charged to hâve existed, do not show that the défend- 
ants restrained any interstate commerce, or monopolized any part 
of such trade or commerce. What the statute struck at was "com- 
binations, contracts, and conspiracies to monopolize trade and com- 
merce among the several states or with foreign nations" (U. S. v. 
E. O. Knight Co. [Jan. 21, 1895] 15 Sup. Ct. 249), but it will not be 
contended that section 7 of the statute gives a cause of action to 
any person î^ainst auother person who had merely planned to 
commit or unsuccessfully attempted to commit the prohibited acts. 
The illégal contract or attempted monopoly must hâve resulted in 
an injury of some sort to the plaintiff's interstate business. It 
should therefore appear directly, and not by way of inference, tliat 
the acts of the défendants, or their attempts to monopolize inter- 
state commerce, resulted in its restraint or monopoly, to the plain- 
tiff's injury. Hutchins v. Hutchins, 7 Hill. 104. "An action will 
not lie for the greatest conspiracy imaginable if nothing be put in 
exécution, but, if the party be damaged, the action will lie. From 
whence it follows that the damage is the ground of the action." 
Savile v. Roberts, 1 Ld. Eaym. 378. The important allégations in 
regard to the conduct of the combined défendants and the results 
of the acts are that the complainant owned an extensive watch- 
case manufactory in Kentucky, and subsequently in Ohio, and had 
the capacity to manufacture and offer for sale 25,000 watch cases 
per month, and that before November 16, 1887, it sold ail of said 
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goods to a great number of dealers throughout thé Unitea States 
and Canada, It may be admitted that this substantially allèges 
that tlie complainant engaged in Interstate commerce. It is also 
alleged that the défendants agreed, on or about said day, that 
they would not thereafter sell any goods manufactured by them 
to any person who shonld buy or sell any goods manufactured by 
the complainant, and that the many dealers in watch cases through- 
out the United States and Canada, and that many of the complain- 
ant's existing and previous customers, were notified of this agree- 
ment; that upon receipt of such notice a large number of the then 
and theretofore purchasers of the plaintiff's watch cases withdrew 
their patronage, and ceased thereupon entirely to purchase or deal 
in any wise in plaintiff's goods ; that ail the acts of the défendants 
were done and performed for the purpose of establishing a monopoly 
in the supply of watches to the public, contrary to the policy of the 
law, and in violation of the statutes of the state of New York and of 
the United States. But the résidence of no withdrawing customer 
is alleged. No interférence with Interstate commerce is shown, 
exceptby inferring that some of the withdrawing customers lived in 
another state than Ohio; and, if they had bought the complain- 
ant's goods, interstate transportation would hâve taken place. 
The gênerai allégation that the acts done in pursuance of the com- 
pact of November IG, 1887, and before the passage of the act of 
1890, were done for the purpose of establishing a monopoly in the 
supply of watches, in violation of the statutes of New York and of 
the United States, is not an allégation that the acts restrained, or 
that the attempt actually monopolized, interstate trade or com- 
merce. 

It is next alleged that after the passage of the act of July 2, 
1890, "ail the former purchasers and dealers in said plaintiff's 
watch cases and other dealers in watch cases were, as plaintiff 
is informed and verily believes, ready and willing to buy large 
quantifies of said plaintiiï's goods, and this plaintiff would hâve 
at once regained ail the business and the profits whereof it had 
been deprived by the acts aforesaid of the défendants, but that 
said défendants, after the pasage of the said act of congress, rati- 
fied, confirmed, renewed, and continued the con tracts, agreements, 
and combinations hereinbefore alleged, and in like manner, and 
with the same intention as hereinbefore alleged, served notices of 
their said ratification, confirmation, renewal, and continuance of 
the said agreements and combinations upon ail said dealers in 
plaintiff's watch cases, whereby said dealers hâve continued to this 
day, forced by said renewal threats of défendants, and compelled 
thereby, and not otherwise, to refuse to purchase plaintiff's watch 
cases, or to deal in any wise therein." The allégation is that the 
former purchasers and dealers, who were intimidated by the pre- 
vious notices, and who had stopped purchasing, continued, in con- 
séquence of the new notice, to be intimidated, and were forced by 
the renewed threats to refuse to purchase the plaintiff's watch 
cases. The names of the states in which thèse intimidated per- 
sons resided are not given. No new diversion of trade and no 
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new interférence with Interstate commerce are alleged. Admit- 
ting that the complaint sufQciently avers renewed acts of the 
défendants, there is the same absence of allégation that any cus- 
tomer, old or new, outside of the state of Ohio, refused to pur- 
chase, or that Interstate commerce was interfered with. The 
complaint was, of course, not based upon the theory in the plead- 
er's mind that the statute prohibited an attempted monopoly and 
a conséquent iujiiry, whether the trade or commerce monopolized 
was domestic or interstate, but he seems to hâve been cautions 
in regard to averring that the attempted monopoly had affected 
interstate commerce. Where a. plaintiff déclares upon a statute, 
especially upon one pénal in its character, imposing, as this one 
does, three times ail actual damages as a punishment for offenses 
against its provisions, his complaint should contain explicit aver- 
ments, which would, if not controverted, bring his cause of action 
within the provisions of the statute. The pleader in this case 
has failed to thus aver that trade between the states or with for- 
eign countries has been restraiued by action of the défendants, 
and the judgment of the circuit court sustaining the demurrer 
should, in my opinion, be affirmed. 

WALLACE, Circuit Judge. I agrée with the majority of the 
court that this action must be deemed to be founded upon the act 
of congress of July 2, 1890, and that the demurrer to the com- 
plaint was well taken unless the complaint sets forth a cause of 
action given by that statute. I dissent, however, 'from the con- 
clusion that the complaint does not set forth such a cause of 
action. Briefly stated, the averments of the complaint are that 
prior to the time of the enactment of the statute the plaintiff was 
engaged in manufacturing and selling watches in the states of 
Ohio and Kentucky, having a market therefor throughout the 
United States, and selling its goods to a great number of dealers 
in other states; that the défendants, also manufacturer» of 
watches, had agreed among themselves to maintain an arbitrary 
flxed price for ail their goods; that thereafter, in order to compel 
plaintiff to join them in that compact, and prevent it from selling 
its goods unless it did so, the défendants combined in an agree- 
ment not to sell any watches made by any of them to any dealers 
who should thereafter buy of the plaintiff, and notified the dealers 
in watches throughout the United States of the agreement; that 
thereafter the défendants did refuse to sell such dealers as had 
bought of plaintiff, and thereby they prevented a great number of 
dealers from buying of plaintiff, and effected a complète boycott 
of its trade; and that, after the statute was passed, the same com- 
binations and acts were renewed and continued by the défendants, 
with the malicious purpose, and with the resuit, of suppressing 
plaintiff's trade. The complaint does not explicitly allège that 
this combination was entered into or thèse acts were done by the 
défendants for the purpose of preventing the plaintiff from selling 
to customers in otlier states; but from the facts alleged the con- 
clusion is irrésistible that this purpose was comprehended in the 
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conspiracy of the défendants, and the law présumes that they 
contemplated the ordinary and natural conséquences of their acts. 
The statute déclares varions acts affecting trade or commerce 
among the several states or with foreign nations criminal, some 
of them being acts which are not criminal at common law. It 
also gives a civil remedy, cognizable by the fédéral courts, to any 
person or corporation injured by reason of such acts. The statute 
can hâve no application to acts affecting purely infra-state trade, — 
the commerce only between citizens of the same state, — not only 
because its language does not permit it, but because the power 
of commercial régulation given to congress by the constitution is 
restricted to interstate commerce, foreign commerce, and com- 
merce •with the Indian tribes. By one section it déclares it to 
be a misdemeanor to monopolize, or attempt to monopolize, or 
combine or conspire to monopolize, any part of the trade or com- 
merce among the several states or with foreign nations; by an- 
other it déclares illégal every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of such trade or 
commerce. The same punishment is affixed to each of the différ- 
ent offenses. The questions in the case are whether such a com- 
bination or conspiracy as is set forth in the complaint opérâtes 
upon interstate trade or commerce, and whether it is in restraint 
of trade, within the meaning of that term as used by congress in 
the statute. I cannot doubt that a combination intended and 
adapted to strangle the trade between the dealer who sells his 
goods in one state and his customers in other states of the Union 
who buy them, — a trade which necessarily involves the transpor- 
tation of the goods from one state to another, — is intended and 
adapted to affect interstate commerce, and is, therefore, within 
the scope of the prohibition of the statute. The power of régu- 
lation is not conflned to commerce which begins with the transit 
of goods, but opérâtes upon ail commerce of which the transit is 
an ordinary incident. This is illustrated by the législation of 
congress in regard to trade-marks. The original trade-mark stat- 
ute was held to be void because it was intended to embrace trade- 
marks used in infra-state commerce as well as in interstate com- 
merce. Trade-Mark Cases, 100 U. S. 22. Thereupon congress 
passed another statute protecting trade-marks used in commerce 
with foreign nations or with the Indian tribes. In conferring 
jurisdiction of suits to protect such trade-marks upon the fédéral 
courts congress declared that such courts should not take cog- 
nizance unless the trade-mark in controversy "is used on goods 
intended to be transported to a foreign country," thus plainly 
indicating an intention to give a remedy although the trade-mark 
has not been used upon goods actually transported or in course 
of transportation. See Eyder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145. 
It has been repeatedly said in the opinions of the suprême court 
that commerce among the states, as that term is used in the consti- 
tutional provision which veats in congress the power of régulation, 
includes the buying and selling of commodities, and the transporta- 
tion incidentar thereto. Connty of Mobile v. Kimball, 102 U. S. 
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691-702; Gloucester Ferrv Co. v. State of Pennsylvania, 114 U. S. 
196-203, 5 Sup. et. 82G; Kidd v. Pearson, 128 U. S. 1-20, 9 Sup. Ct. 
6. The Knight Case does not disaiBrra tlie proposition, but réitér- 
âtes it What the Knight Case décides is that a combination to 
control the manufacture of a product within a single state is not 
in restraint of interstate commerce, notwithstanding the fact that 
such commerce may be indirectly aflected by it. The court say 
that the fact that an article is manufactured "for export to another 
state does not of itself make it an article of interstate commerce, 
and the intent of the manufacturer does not détermine the time 
when the article or product passes from the control of the state 
and belongs to commerce. But the court also used this language: 
"Contracts to buy, sell, or exchange goods to be transported among 
the several states, the transportation and instrumentalities, and 
articles bought, sold, or exchanged, for purposes of such transit 
among the states, or put in the way of transit, may be regulated; 
but this is because they form part of interstate trade or com- 
merce." The acts charged against the défendants are intended 
and adapted to impinge upon the "contracts to buy, sell, or exchange 
goods to be transported among the several states," made and to 
be negotiated by the complainant with its customers in other states ; 
and it cannot matter whether those contracts are negotiated in the 
state where the goods were produced or in the state where the 
customers of complainant réside. 

Are the acts charged in restraint of trade? The primai-y purpose 
of the conspiracy set forth was doubtless to compel the plaintiff 
to join in a compact with the other défendants to maintain an arbi- 
trary price or scale of priées for their goods, or otherwise to drive 
the corporation ont of business; but its legitimate and necessary 
resuit was to likewise deprive dealers in watches generally, carrying 
on their business in many states, of the untrammeled exercise of 
their right to buy from the plaintiff. The books are full of cases 
in which a covenant not to carry on a business or vocation has been 
declared to be in restraint of trade, although the con tract was only 
to restrict the covenantor. As is said in Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. St. 173: "The illegality of contracts affect- 
ing public trade appears in the books under many fonns. The 
most fréquent is that of contracts between individuals to restrain 
one of them from performing a, business or employment." So con- 
spiracies aimed at the trade or occupation of a single person hâve 
not only been declared civilly actionable, but criminal, because 
àfifecting the public as well as the immédiate indivjdual. In the 
early case of Rëx v. Eccles, 3 Doug. 337, the indictment alleged that 
the défendants had conspired to "deprive and hinder" one "from f ol- 
lowing and exercising" his trade as a hatter; and Lord Ellenbor- 
ough alluded to it as one for conspiracy "in restraint of trade, and 
so far a conspiracy to do ap unlawful act affecting the publie." 
Rex V. Turher, 13 East, 228, 231. Doubtless, in prohibitin g con- 
tracts or combinations in restraint of trade it was the intention of 
cougress to prohibit only those whlch were previoùsly recognized 
at common law as belonging to that category, and not to prohibit 



DUEBEE WATCH-CA8E MANOF'q CO, V. E. HOWARD WATCH & CLOCK CO. èâï' 

any which only effect a reasonable restraint Siicii contracts or' 
combinations as operate only in partial restraint of trade, are madë 
for a just and honest purpose, and are for the protection of the 
legitimate interests of the parties, are consistent with the publie 
convenience and the gênerai welfare. And it is undoubtedly true 
that the tendency of modem judicial opinion is to regard with more 
liberality than formerly prevailed ail contracts or combinations 
which are designed to protect parties from unnecessarily injurions 
compétition, even though their indirect results may be to subject 
the public to a monopoly. I do not think the combination set forth 
in the complaint can be approved upon any such considérations. 
No body of manufacturers is justified in combining to coerce a com- 
peting manufacturer to join them and sell his goods at a price to 
be fixed by them, and to destroy his business in the event of his 
refusai to do so; and it matters not that they propose to destroy 
his business by peaceful methods of influencing his customers not 
to deal with him. "Men can often do by the combination of many 
what severally no one could accomplish, and even what, when done 
by one, would be innocent" Morris Kun Coal Co. v. Barclay Coal 
Co., supra. "Any one man, or any one of the several men, acting 
independently, is powerless; but when several combine aud direct 
their united énergies to the accomplishment of a bad purpose, the 
combination is formidable. Its power for evil increases as its 
numbers increase." State v. Olidden, 55 Conn. 46, 8 Atl. 890. "Every 
man has the right to employ his talents, industry, and capital as* 
he pleases, free from thé dictation of others; and if two or more 
persons combine to coerce his choice in this behalf, it is a criminal 
conspiracy, whether the means employed are actual violence or a 
species of intimidation that works upon the raind." State v. Stéw- 
art, 59 Vt. 273, 9 Atl. 559. The weight of authority supports the 
proposition that a combination is not only actionable, but is a cririi- 
inal conspiracy, whenever the act to be done has the necessary 
tendency to préjudice the public, or to oppress individuals by un- 
justly subjecting them to the power of confederates, and giving 
effect to their purposes, whether of extortion or of mischief. The 
doctrine of some of the adjudications that a conspiracy is not crim- 
inal unless its object is to compass some criminal purpose, or some. 
purpose not criminal by criminal means, is not the prevailing opin- 
ion. It sufiSces to quote the language of Chief Justice Shaw in 
Gom. V. Hunt, 4 Metc. (Mass.) 111, 123, as f ollows : 

"Wlthout attempting to revlew and reconcile ail the cases, we are of opinion 
that, as a gênerai description, though perhaps not a précise and accurate défi- 
nition, a conspiracy must be a combination of two or more persons by some 
concerted action to accomplish some criminal or unlawful purpose, or to ac- 
complish some purpose not In Itself criminal or unlawful by criminal or un- 
lawful means. We use the terms 'criminal or unlawful' because it is manlfest 
that many acts are unlawful which are not punishable by indictment or other 
public prosecution; and yet there is no doubt, we think, that a combination 
by numbers to do them would be an unlawful conspiracy and punishable by 
indictment." 

The statute upon which this action is founded discriminâtes 
between combination and conspiracy, and it not only maJies both 
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crîminal, but it makes contracts in which there is no élément of a 
conspiracy or combination also criminal if in restraint of trade. It 
is thferefore quite immaterial wliether the acts charged in the com- 
plaint are sufftcient to constitute a criminal conspiracy at common 
law. It suffices if the combination set fortb is oppressive in its 
nature, and mischievous in its effects. I do not question the right 
of the défendants to combine for their own protection against unf air 
compétition, and in that behalf, their commodity not being one of 
prime necessity, to agrée not to sell to those who do not buy ex- 
clusively of them, or who buy of the complainant or some other 
obnoxious competitor; but I repudiate the doctrine that they can 
combine to induce the customers of a rival manufacturer not to deal 
with him unless he will join their combination. Upon the aver- 
ments in this complaint, which are of course to be taken as true 
for the purposes of the demurrer, this case is one in which the 
défendants are acting not from motives of self-protection, but op- 
pressively, and are actively concerting to destroy the business of a 
rival by inducing other dealers not to trade with him because he 
will not sell bis goods at their priées. In People v. Fisher, 14 
Wend. 1, the défendants were indicted under a statute making it 
criminal for two or more persons to conspire to commit any act 
"injurions to trade or commerce." They were journeymen shoe- 
makers, and had concerted together to âx the price of making 
coarse boots, agreeing that if a joruneyman shoemater should make 
any such boots at a compensation below the rate established he 
should pay a penalty, and, if any master shoemaker should employ 
a joumeyman who had violated their rules, that they would refuse 
to work for him, and would quit bis employment. In sustaining 
the indictment, and declaring such acts criminal, the court used 
this language: 

"The maa who owns an article of trade or commerce Is not obllged to sell 
It for any particular price, nor Is the mechanic obligea by law to labor for 
any particular price. He may say that he will not make coarse boots for 
less than one dollar per pair, but he has no right to say that another meclianic 
shall not make them for less. The cloth merehant may say that he will not 
sell his goods for less than so much per yard, but has no right to say that 
another merehant shall not sell for a less price. If one individual does not 
possess such a right over the conduct of another, no number of individuals 
can possess such a right. Ail combinations, therefore, to efCect such an ob- 
ject are Injurlous not only to the individual particularly oppressed, but to the 
public at large. • * • The interférence of the défendants was unlawful. 
Its tendency is not only to individual oppression, but to public inconvenience 
and embarrassment." 

This language exactly fits the présent case. For thèse reasons I 
think the complaint states a good cause of action, and the judgment 
sustaining the demurrer should be reversed. 
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ANHBUSER-BUSOH BRBWING ASS'N v. BOND. 
(Circuit Court of Appeals, Eighth Circuit February 20, 1895.) 

No. 491. 

1. Demukrer— Admissions. . , 

A demurrer to an answer admits the facts well pleaded therein, but only 
for the purposes of the demurrer; and, when it Is overruled, the facts 
must be proved as though there had been no demurrer. 

2. CoNTBACTs — Validity— Rétroactive Laws. 

The valldlty of a contract to pay for béer bought to be resold in tne 
Indian Territory Is not aflected by the fact that the introduction and sale 
of béer in the Indian Territory was thereafter made an offense by Act 
July 23, 1892, amending Rev. St. § 2139. 
S. S AME— Indian Laws— Conflict dp Laws. 

The valldlty of a contract between citizens of the United States, vahd 
by the laws of the United States and of the state where made, is not af- 
fected by the customs or laws of the Indians In whose territory It was to 
be carried ont. 

Appeal from the United States Court in the Indian Territory, 

Suit by the Anheuser-Busch Brewing Association against B. I. 
Bond to foreclose a mortgage. Decree for défendant. Plaintiff 
appeals. 

N. B. Maxey (H. L. Haynes and G-. B. Denison were with him on 
the brief), for appellant. 

John W. McLoud, for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The Anheuser-Busch Brewing Asso- 
ciation, appellant, flled its bill in ecitiity in the United States court 
in the Indian Territory against R. I. Bond, the appellee, to foreclose 
a mortgage executed on the 17th day of June, 1892, on four store- 
houses and flxtures and three stocks of drugs situated in the In- 
dian Territory. John Ellis & Co., a firm composed of J. M. Bond 
and John Ellis, were indebted to the Anheuser-Busch Brewing 
Association in the sum of |10,000, for the payment of which the 
appellee had become surety for Ellis & Co. The mortgage was 
conditioned to secure the payment of this debt 12 months from 
the date thereof. By a provision in the mortgage, the mortgagor 
had the right to retain the possession of the mortgaged property, 
and conduct the drug business in each of the drug stores, and 
agreed to keep the stock of drugs in each up to their amount and 
value at the date of the exécution of the mortgage. The bill al- 
lèges and the answer admits that, by an arrangement between the 
parties, the appellee's liability on account of the mortgage debt 
was reduced to $1,479.65, for which sum the appellee executed his 
note to the appellant. The answer sets up two (Jefenses: First, 
that the plaintiff, for a sufScient considération, released John El- 
lis from liability to pay the mortgage debt; and, second, that the 
«onsideration for the mortgage debt was béer, purchased from the 
Anheuser-Busch Brewing Association by Ellis & Co., for sale by 
them in the Choctaw Nation, in the Indian Territory, and that the 
Anheuser-Busch Brewing Association had notice of this fact; 
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that it was contrary to the policj of tlie law of the United States 
and the laws of the Choctaw Nation to sell béer in the Indian Ter- 
ritory; and that the mortgage was therefore given for an illégal 
considération, and void. The défendant flled a demurrer to the 
complaint, which was afterwards withdrawn, and the plaintifl 
flled a demurrer to the answer, which was overruled; and after- 
wards, the case coming on to be heard, the court decreed as fol- 
lows: 

"And now, on this 26th day of February, 1S94, the demm-rer of the plaintiff 
to answer of the défendant having been heretof ore overruled, and the plaintiff 
having refused tp amend its complaint, and this matter coming on to be 
heard, upon motion of the défendant for judgment in his favor upon the 
pleadings and rullngs of the court, said motion is sustained, and judgment is 
rendered for the défendant." 

The hearing was had on bill and answer. The answer did not 
deny the material allégations of the bill, which stated a good 
cause of action, and was sufficient to entitle the plaintiff to a de- 
cree. The burden of prôving the affirmative défenses set up in the 
answer was on the défendant, but no évidence was introduced to 
support them. The contention of the coutisel for appellee that, 
by demurring to the answer, the plaintiff thereby admitted the 
facts set up therein, for ail purposes and at every stage of the 
cause, is not tenable. For the purpose of testing the légal suffi- 
ciency of an answer in bar, a demurrer admits every fact which is 
well pleaded; but, when the demurrer is overruled, this admis- 
sion bas served its purpose, and the facts set up in the auswer, 
unless otherwise admitted, must be proved precisely as if no de- 
murrer had been flled. Under the Code in force in the Indian 
Territory, no replication is required to new matter in an answer 
which does not set up a counterclaim or set-off. Mansf. Dig. § 
504-3. 

The ground chiefly relied on in this court to support the decree 
below, and the ground upon which it was stated at the bar that 
the lower court proceeded in rendering a decree for the défend- 
ant, is that the sale of béer in the Indian Territory was contrary 
to public policy and the laws regulating intercourse with the In- 
dian tribes. This transaction took place while section 2139 of the 
Eevised Statutes of the United States was in force. In the case 
of Sarlls V. U. S., 152 U. S. 570, 14 Sup. Ct. 720, the suprême court 
held that this section did not include lager béer, and that it was 
not an offense against the laws of the United States to introduce 
same in the Indian Territory. Subséquent to the sale of the béer 
which it is alleged constituted the considération for the mortgage 
in suit, congress amended section 2139 by an act approved July 
23, 1892 (chaptpr 234, 27 Stat. 260), so as to make it include aie 
and béer, but this amendment cannot operate retroactively on the 
contract in suit. It is clear that at the date of this transaction 
it was lawful under the laws of the United States to introduce 
and sell béer in the Indian Territory. The décision of the su- 
prême court is conclusive on this question. The validity of con- 
tracts between citizen s of the United States, which are binding 
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and valid under the laws of the United States and of the states 
where made, is not aflected by the customs or the laws of the In- 
dian tribes or nations, and we need not therefore inquire what 
those laws or customs are. 

The provision in the mortgage to the efEect that the mortgagor 
should retain the possession of the drugs, and "conduct the drug 
business," does not invalidate the instrument as between the par- 
ties. Conceding that the provision renders the mortgage void as 
against the other creditors of the mortgagor, the mortgagor him- 
self will not be heard to complain of such a provision or reap any 
advantage from it. Lund v. Fletcher, 39 Ark. 325; Martin v. Og- 
den, 41 Ark. 186. 

The decree of the United States court in the Indian Territory 
is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 



WILLIAMSON et al. V. KROHN, 

(Circuit Court of Appeals, Sixtli Circuit. February 25, 1895.) 

No. 227. 

1, Tkusts— Fkaud— Tbcsteb Dealino for His Own Advantage. 

N. and three associâtes, who held ail the issued stock of the O. Bridge 
Co., amounting to $1,500,000, the same having been subscrlbed but 
not pald for, made an agreement wlth one K., in considération of the 
cancellation of a contract for the construction of the bridge, in which 
K. was interested, by which they agreed to assigu to him an 8 per 
cent, interest in the bridge company. Subsequently, N. and W., two 
of the associâtes, were authorized by the corporation to use its bonds, 
and by the stockholders to use their stock, in making a contract for 
the construction of the bridge. They made a contract with the K. Co. 
to construct the bridge for $1,000,000 of the bonds of the bridge Com- 
pany and the $1,500,000 of stock, which was to be deemed paid up by 
the exécution of the K. Co.'s contract, it being stipulated that $200,000 
of the stock should be returned to N. and W. for their services in 
orgahizing the bridge company. Simultaneously, they made another con- 
tract with the K. Co., by which they agreed to procure certain land, 
needed for approaches to the bridge, for $300,000 and $600,000 of the 
stock of the bridge company, the K. Co. agreeing to furnish them $300,000 
in cash and deliver to them the $600,000 stock. The $300,000 was expected 
by N. and W. to be sufiicient to secure the land, and they, in fact, dld af t- 
erwards secure It for $250,000. N. and W. inf ormed K. of the flrst con- 
tract, and told him they had saved $200,000 of the stock, but said nothing 
to him of the second contract, or of the $600,000 In stock. They offered 
K. 8 per cent, of the $200,000 stock, and obtained from him, in considéra- 
tion thereof and of payment in cash of another claim of K., a receipt in 
fUU of ail claims whatever. When he afterwards dlscovered the existence 
of the second contract, K. tendered back to N. and W. the money he had 
reeélved on the settiement, and demanded 8 per cent, of the $600,000 stock. 
Beld, that N. and W. wëre charged with a trust in behalf of K., and could 
not. dérive an advantage to themselves, to his préjudice, and, accordingly, 
that K. was entltled to a decree requlring them to transfer to him his 
sharlB of the $000,000 In stock. 

Sk Eqùï**— Parties — Suit to Compel Transpeb op Stock. 

Held, further, that, as the stock was the propértyof the Indivldual par- 
ties who were before the court, the C. Bridge; Co., though a proper, was 
not a. necessary, party to the suit Swan, District Judge, dissenting. , 
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8. Fedbral Courts— JuRisDrcTioN—CiTiZENsHip of Corporation. 

A corporation formed by the consolidation of two corporations of dif- 
férent States may be sued In the fédéral courts, as a dtizen of one of 
SQCh States, by a citizen of the other. 

Appeal Irom the Circuu Court of the United States for the Dis- 
trict of Kentucky. 

This was a suit by Louis Krohn, a citizen of Ohio, against John 
Al. Williamson and R. W. Nelson, citizens of Kentucky, and the 
Central Railway & Bridge Company, a Consolidated corporation of 
Ohio and Kentucky, to compel the assignment of certain stock in 
said bridge company. The circuit court rendered a decree against 
the individual défendants, and dismissed the bill as to the corpora- 
tion. 62 Fed. 869. Défendants Williamson and Nelson appeal. 
AiBrmed. 

The blU In this case was filed by the complainant, Louis Krohn, for the pur- 
pose of compelling the défendants Williamson and Nelson to transfer to him 
$48,000, par value, of the capital stock of the Central Railway & Bridge Com- 
pany, and to require the said company to transfer the stock upon its books, 
and issue a certiflcate therefor to him. Such was the principal object of tlie 
suit. The facts upon which this relief is asked, and as found by this court, 
appear from the pleadings and proof In the case to hâve been substantially as 
follows: The Central Railway & Bridge Company was, as alleged in the bill, 
a corporation organized under the laws of Kentucky, with an authorized 
capital stock of $2,500,000, for the purpose of constructing, maintaining, and 
operating a bridge from the city of Newport, in Kentucky, to the city of Cin- 
cinnati, in Ohio. It was in fact a corporation constituted under the laws of 
Kentucky and Ohio by the consolidation of a Kentucky corporation of the 
same name and an Ohio corporation, both of which original corporations were 
organized for the same purpose, that Is, of building and operating the bridge. 
The défendants Williamson and Nelson, together with two other persons, John 
W. Kirk and I». R. Hawthorn, had subscribed for and were the holders and 
owners of $1,500,000 of the stock of said corporation, which was ail of the 
stock then taken, and no part of which had been paid for. Prier to October, 
1889, the company had entered into a contract for the construction of its bridge 
with the Ohio River Construction Company, in which latter company Krohn had 
an interest. For some reason not material to the présent purpose, the con- 
struction company had not made much progress in the work, the only outlay 
appearing to hâve been $336, furnished by Krohn for the construction of a 
pier, to prevent the lapse of rights secured to the bridge company by an or- 
dlnance of the city of Newport. The construction company failed to exécute 
its contract, and it was at length abandoned. Thereupon Krohn was taken 
into the Central Railway & Bridge Company by an assignment to him of an 
8 per cent interest therein by ail the shareholders of that corporation. The 
assignment was in writing, of which the folio wing is a copy: 

"We, the undersigned, hereby agrée to assign to Louis Krohn the same in- 
terest in the Central Railway & Bridge Company that said Krohn now holds 
in the Ohio River Construction Company, which it is agreed is eight per cent, 
the said Krohn to bear his proportion of future expenses Incurred by the Cen- 
tral Railway & Bridge Company whenever the other holders of stock in said 
bridge company contribute to said expenses their proportion; the considération 
hereof being the cancellation of the contract between the Ohio River Construc- 
tion Company and the Central Railway & Bridge Company, In which said 
Krohn Is interested. [Signed] R. W. Nelson. 

"John W. Kirk. 
"John A. Williamson. 
"L. R. Hawthorn. 

"Newport, Ky., Cet. 23, 1889." 

One C. B. Simrall, another party Interested In the Ohio River Construction 
Company, to the extent of 5 per cent, of its capital, was at the same time 
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taken In under a slmllar contract. The Central Rallway & Bridge Company 
encountered great difflculty and embarrassment in making any adéquate pro- 
vision for building its bridge, and, after adopting various expédients which 
failed, the stocliholders unlted with the company in authorizing the défendants 
Williamson and Nelson, who were the président and vice président of the com- 
pany, respectively, to use the stocls and the resources of the company in 
making a contract for the construction of the bridge. Those gentlemen pro- 
ceeded to Cleveland, Ohlo, and opened negotiations for such a contract with 
the King Iron-Bridge & Manufacturing Company for that purpose. They gave 
the King Company an option for its acceptance within a specified time of a 
contract which they offered to that company. While thèse negotiations were 
pending, Williamson and Nelson bought in Simrall's interest in their company 
for $261. They also endeavored to buy Krohn's interest, but failed. On March 
31,. 1890, they concluded a contract. In the name of the Central Railway & 
Bridge Company, with the King Company for the construction of the bridge 
and the acquisition of the necessary lands for the approaches thereto. The 
contract was In writing, and by it the King Company agreed to build the 
bridge and furnish the money for purchasing the land, materials, and labor 
necessary for providing the approaches for the considération of $1,000,000 of 
the bonds of the railway and bridge company, secured by mortgage of its en- 
tire property, and the $1,500,000 of subscribed stock, which was by the terms 
of the contract to be deemed paid up by the exécution of the covenants of the 
King Company. It was further stipulated in the contract that the King Com- 
pany should return $200,000 of the paid-up stock of the railway and bridge 
company to Williamson and Nelson in compensation for their services in se- 
curing the organization of that company and obtaining its privilèges and 
franchises. 

On the same day, and in connection with the preceding contract, Williamson 
and Nelson and D. P. Eells, of Cleveland, entered into another contract with 
the King Company, which recited the other, and thereby agreed with that 
company to procure the land for the approaches to the bridge for $300,000 
and $600,000 of the stock of the Central Railway & Bridge Company, as 
specified in the contract. But It was estlmated by the parties to the transac- 
tion that the cost of executing the contract would not exceed the sum of 
$800,000, and Williamson, Nelson, and EeUs entered into a guaranty with the 
King Company that the cost should not exceed that sum. Eells, though a • 
party to this contract, had no actual interest in the $600,000 of stock, and a 
little la ter made a formai assignment to Williamson and Nelson of ail his 
rights thereto. On their retum to Cincinnati, Williamson and Nelson In- 
formed Krohn of the flrst-mentloned contract with the King Company, and 
that they had saved $200,000 of the stock, which they proposed to divlde 
with him, giving him 8 per cent thereof. They said nothing to him, however, 
of the other contract. They Insisted upon his giving them a receipt in full of 
ail claims whatsoever. Krohn was not wllling to give such a receipt, in- 
sisting that, among other things, he was entitled to recelve the $336 which he 
had advanced for the Ohio River Construction Company, and interest This 
not betng conceded, Krohn consulted an attorney, and was preparlng to bring 
suit against Williamson and Nelson. Suit being threatened, they concluded 
to acquiesce In his demand, and assigned to him 8 per cent, of the $200,000 
of stock and paid him $1,050 to cover his original demand, and also the coun- 
sel fées and expenses he had incurred In preparing to bring his suit, which he 
then also Insisted upon. On this being done, Krohn executed and delivered to 
them the receipt they had demanded, and which was as foUows: 

"Becelved of E. W. Nelson, John W. Kirk, John A. Williamson, L. R. 
Hawthom, and the Central Railway and Bridge Company sixteen thousand 
dollars of the capital stock of the Central Railway & Bridge Company, In full 
satisfaction and discharge of ail obligations against them and each of them, 
and especially as regards an obligation dated October 23d, 1889, of which the 
paper on the face of which this is wrltten Is a true copy. And, also, the sum 
©f $1,050 and interest, In full of ail claims whatsoev» to date, March 16, 1892. 

"Louis Krohn," 

Krohn at the time of ^vlng this receipt had no knowledge of the contract 
between the King Company and Williamson, Nelson, and Eells, and the as- 
v.66F.no.5 — 42 
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signment of his Interest thereln by Bells, whereby the $600,000 of the Central 
Rallway & Bridge Company stock was returned to Willlamson and Nelson. 
Thèse gentlemen proceeded wlth the exécution of thelr contract with the King 
Company for the procurement of the lands for the approaches to the bridge, 
and accompUshed It at an expense of about $250,000, being some $50,000 lésa 
than the $300,000 specifled In the contract. Willlamson recelved of this 
$5,040 for his services In that matter, and Nelson, who acted thereln as counsel, 
being a lawyer, the sum of $6,250. In thelr settlement wlth Eells, some $5,000 
was turned over to him as his share of the profits. Just how much William- 
son and Nelson made ont of the contract, to say nothlng of the $000,000 et 
stock, does not clearly appear. After the lapse of some time, in conséquence 
of dlsclosures made in the progress of a suit between Simrall and Willlam- 
son and Nelson, growing ont of thelr dealings wlth him, Krohn became in- 
formed of the contract between Willianison, Nelson, and Eells and the King 
Company for obtaining the land for the approaches, and Ihe disposition which 
had been made of the $600,000 of stock of the Central Rallway & Bridge 
Company. On leaming of that transaction, Krohn tendered baok what he had 
recelved in money on the settlement above mentioned, and demanded from 
Williamson and Nelson an assignment of 8 per cent, of the $600,000 of stock 
which they had received, his claim being that they acted as his trustées In 
référence to his interest in the shares of the corporation, and that the $600,000 
of stock was not in fact used in the contract which they negotlated for 
the Central RaiUvay & Bridge Company and Its stockholders wlth the King 
Company. His claim was rejected, and he thereupon brought this suit The 
court below sustained the blll, and decreed an assignment by Willlamson and 
Nelson to Krohn of $48,000 of the stock, being 8 per cent, of the $600,000, but 
dismissed the blll as to the Central Rallway & Bridge Company, upon the 
View that that was the Kentueky constituent of the consolidated corporation 
of the same name, and that the stock sought to be recovered was not the 
stock of the original Kentueky corporation. Williamson and Nelson hâve ap- 
pealed. 

John W. Wamngton, W, W. Cleary, and George Washington, 
for appellants. 
William Goebel, for appellee. 

Before LURTON, Circuit Jndge, and SEVEBENS and SWAN, 
District Judges. 

SEVEEENS, District Judge, having stated the facts of the case 
as above, delivered the opinion of the court. 

It is not important, as we think, to détermine with précision the 
question, somewhat discussed upon the argument of this case, 
whether the effect of the assignment of an interest of 8 per cent, 
in the Central Eailway & Bridge Company by Williamson, Nelson, 
Kirk, ajid Hawthorn to Krohn on the 23d day of October, 1889, 
transferred the légal title to a proportionate number of the f 1,500,- 
000 shares of stock which had been subscribed for by them, or only 
an équitable title therein; for the conséquences would be the same 
upon either construction, so fa,r as the purposes of the présent suit 
are concerned. The assignment would be deemed to cover that 
stock, for the reason, among others, that it was the Only interest 
about which the assignors had the powèr to coiitract. Jî only 
an équitable interest therein was assigned, Krohn had the right 
to hâve the légal title transferred to him by an issue of the proper 
certiflcates therefor. That being so, a court of equity would treat 
that as doue which the complainant had the right to hav^ acçom- 
plished, " *What ought to be done, is considered in equity as done;' 
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and the meaning of that is, that, whenever the holder of property 
is subject to an equity in respect of it, the court will, as between 
the parties to the equity, treat the subject-matter as if the equity 
had been worked eut, and as impressed with the character which 
it would then hâve borne." Adams, Eq. 135. 

Tire complainant, with the other shareholders, co-operating with 
the Central Railway & Bridge Company, whose purpose it was 
their object to promote, placed their shares of stock under the 
control of the défendants Williamson and Nelson, with power to 
dispose of them as a considération, or in part considération, for the 
construction of a bridge, that being the prime object to be attained. 
Those persons were thereupon charged with a trust, not only in 
behalf of the corporation, but of each stockholder, as well, who had 
placed his stock at their disposai for the purpose of effecting the 
common object. Their action in dealing with the stock must be 
regarded as subject to the rules and principles which apply to 
persons standing in that relation. The trustée must act in strict 
fidelity to his principal. He is not at liberty to exercise his pow- 
ers in such a way as to dérive an advantage to himself to the 
préjudice of his principal, and, if he does so, the principal is en- 
titled to call upon him to surrender ail the fruits he has gathered. 
Eingo V. Binns, 10 Pet. 269; Fosbrooke v. Balguy, 1 Mylne & K. 
226; Pooley v. Quilter, 2 De Gex & J. 327; In re Bloye's Trust, 1 
Macn. & Gr. 488; Kimber v. Barber, 8 Ch. App. 50; Charter t. 
Trevelyan, 11 Clark & F. 714; Tyrrell v. Bank, 10 H. L. Cas. 26; 
Powell v. Powell, 80 Ala. 11; Baugh's Ex'r v. Walker, 77 Va. 99; 
Armstrong v. Elliot, 29 Mich. 485. Applying this well-established 
doctrine of courts of equity to the transaction of the appellants, in 
behalf of the corporation and the stockholders thereof, with the 
King Iron-Bridge & Manufacturing Company, it is impossible to 
sustain the right claimed by the appellants to appropriate to their 
own use that part of the $600,000 of stock which the complainant 
had intrusted to them for a particular purpose, if it was not bona 
flde used for that purpose. Admitting this, the appellants insist, 
nevertheless, that their conduct was not open to censure, and that 
they acquired the title to the stock in question by legitimate means. 
It is necessary, therefore, to investigate the means by which the 
resuit was, as they claim, brought about. The contract which 
they negotiated in behalf of their principals with the King Com- 
pany was in tenus to pay $1,000,000 in flrst-mortgage bonds and 
11,500,000 of the paid-up capital stock of the Central Railway & 
Bridge Company for the constniction by the King Company of the 
bridge and its approaches, and the obtaining title to the land 
required for those constructions. To begin with, they inserted in 
that contract a stipulation for the return to them of $200,000 of 
the stock which was by the terms of the contract to be deemed 
paid up, in compensation for their personal services in organizing 
and promoting the corporation. This $200,000 of stock was not in 
truth any part of the considération to be paid to the King Com- 
pany, but was retumed to the agents of the other party for the 
Personal beneiit of the agents. The King Company did not owe 
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the appellants for their services, and that part of the transaction 
was wholly foreign to the business and duties with which the 
appellants stood chargea. Cotemporary with the construction 
contract was another contract, which was part of the same trans- 
action, whereby the appellants personaJly uudertook to secure the 
land for the approaches to the bridge for the sum of $300,000 in 
cash, or its équivalent, and $600,000 of the Central Railway & 
Bridge Company sxock, which, by passing through the other con- 
tract, was to be treated as paid up. Thèse contracts, being exe- 
cuted at the same time, and one being recited as in considération 
of the other, are to be read and treated as one. The évidence 
leaves no room for doubt that the |300,000 in cash was regarded 
by ail the parties as ample for the purpose of buying the land they 
agreed to secure, and in the sequel it turned out that the appellants 
made a good profit in the bargain which they secured for themselves 
in connection with and as part of the contract they made for their 
principals, even if the cash alone were to be treated, as we think 
it must be, as the whole of the actual considération of their bar- 
gain. And it is incredible that they supposed that they were 
really being paid by the King Company this $600,000 of paid-up 
stock, in addition to the sum of $300,000, for the securing of land, 
which latter sum was supposed to be, and in reality was, its full 
cost and more. Having already received a sufflcient sum to pay ail 
their outlay, and ample considération for their personal services in 
performing the contract, they could not demand a further sum for 
profit. The utmost they could require was indemnity; and this, 
it is demonstrated, they hâve already received without any use of 
the stock. It was in fact not used by the appellants as a considéra- 
tion in the contract they made in behalf of the principals with the 
King Company, and hence there is no foundation in that contract 
upon which they could build a title to it. It seems manifest to 
us that the resuit of the transaction cannot be reconciled with the 
principles upon which the court is required to act. We are unable 
to understand upon what consistent theory the appellants reported 
to Krohn that they had saved the $200,000 of stock through the 
construction agreement, and thereupon divided it with him, when 
in fact it was claimed by them as having been received for a debt 
due to them personally, and in which Krohn had no interest what- 
ever. It may be that this was right because they had no authority 
to use the stock for settling their claim against the corporation, if 
they had any; but there is nothing in the évidence from which we 
are permitted to find that the stock was surrendered to Krohn for 
any such reason. The unavoidable inference is, taking into ac- 
count the withholding of the fact that $600,000 of the stock had 
been received by them through the other agreement, that they let 
him in to share the $200,000 of stock to pacify him, and divert him 
from further inquiry. Perhaps they justifled this to themselves 
upon the fact — for it no doubt was the fact — that it was through 
their skill and persistent energy that the building of the bridge 
was secured without having a dollar in the treasury of the cor- 
poration available for the purpose. But it is too obvious to require 
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further remark that the court cannot sanction such. a method of 
settling one's claims as was hère adopted, if that was the view 
upon which the appellants proceeded. 

A question was suggested at the hearing whether the Central 
Railway & Bridge Company was not a necessary party to the suit, 
and the case of Crump v. Thurber, 115 U. S. 56, 5 Sup. Ct. 1154, was 
referred to. But we are satisfled that while the corporation was a 
proper party, in order to completely realize ail the objecta of the 
bill by securing a transfer of the stock upon its books, it was not 
a necessary party. It is not a case of dealing with the unissued 
stock of the corporation. The stock to which the controveray re- 
lates was, at the time of the transaction involved, not the property 
of the corporation, but of the stockholders to whom it had been 
issued, who in turn were indebted to the corporation for the par 
value thereof. The fact that the appellants were also acting in 
thèse transactions as the agents and trustées of the corporation 
does not alter the fact that the stockholders had each contributed 
a separate property, to be used, if need be, for the common purpose 
upon a trust, clearly implied, to return it if it should not be required 
for such purpose. The trust which the bill is brought to enforce 
would then be completely executed. "When the trust is ended, 
and the authority of the trustée as such ceases, it is his duty to 
restore the property to the persons who are then entitled to it 
either by the terms of the instrument or by opération of légal 
rules; to accomplish this object, he is bound to make such con- 
veyances as the parties may require in order to vest the title in 
them." 2 Pom. Eq. Jur. § 1065. The corporation and the appel- 
lants may settle their affairs without the présence of the présent 
complainant, and the corporation has no concern with the question 
who is the owner of the stock in controversy. The case of King v. 
Barnes, 109 N. Y. 267, 16 N. E. 332, was a case involving similar 
questions, and the reasoning of the court clearly supports the view 
we adopt. The case of Crump v. Thurber, above cited, is not 
applicable. The observation there made by the court, that the 
corporation was a necessary party to the suit, had référence to 
the particular status of that case. The suit was brought in a state 
court against a corporation of the same state and a stockholder 
therein who was a nonresident, beyond the reach of process. The 
nonresident stockholder was ()roceeded against by publication of 
notice as being one who asserted a claim to the stock in controversy. 
Since, in that state of the case, the court had no power to render 
a Personal decree requiring the stockholder to transfer the stock, 
the only relief obtainable was a decree against the corporation to 
compel it to transfer the stock on its books, and for such relief 
it is obviously quite true that the corporation was an indispensable 
party. The case is not an authority for the gênerai proposition 
that the corporation is a necessary party to a suit between parties 
contending for the ownership of its issued stock. 

At the hearing in the court below the bill was dismissed as to the 
défendant corporation. This was done apparently upon the ground 
that, as assumed, it wag the original Kentucky corporation, and not 
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the Consolidated company, whose stock was the subjeet of tîie 
controversy. We think this was a misapprehension. It is tnie 
the corporation is alleged to bé one organized under the lawa of 
Kentucky. But this is an apt and proper description of the Con- 
solidated company. It was also organized under the laws of 
Ohio. For the purposes of the présent suit, however, it was rightly 
sued by its corporate name as a Kentucky corporation. The sub- 
poena for the défendant corporation was served upon the président 
of the Consolidated corporation, and the bill alleged a controversy 
about its stock. It is clear from the record that this corporation 
was the one sued, and not the original Kentucky corporation which 
had been merged therein. Nor did the fact tlîat the Consolidated 
corporation was a défendant oust the jurisdiction of the court. It 
was compétent for the complainant to sue it as a citizen of Ken- 
tucky, notwithstanding the fact that it was also Consolidated under 
the laws of Ohio. Muller t. Dows, 94 U. S. 444; Pennsylvania R. 
Co. V. St. Louis, A. & T. H. E. Co., 118 U. S. 290, 6 Sup. Ct. 1094; 
Nashua & L. R Corp. t. Boston & L. R. Corp., 136 U. S. 356, 10 Sup. 
Ct. 1004. But the complainant has not appealed from the decree, 
and it is difflcult to find any ground upon which the appellants 
can be heard to complain of the dismissal of the bill as to the cor- 
poration. They assign it as erroneous. But no injury to them is 
apparent. If occasion should ever arise to détermine any ques- 
tion between the corporation and the holders of this |600,000 of 
stock, nothing hère adjudged will aflfect such question, the only 
question hère determined being one of the ownership of the 8 per 
cent, of $600,000 of stock as between the complainant and the 
appellants. 

The défense that a settlement has taken place, and a receipt in 
full of ail claims been given by Krohn, requires but little to be said. 
It is manifest that when the settlement took place he had no knowl- 
edge of the wrong of which he complains, and supposed that ail the 
rest of the stock had gone into the considération paid for con- 
struction. Not only was this so, but the truth was actually con- 
cealed from him by the parties who then had his stock, and were 
settling with him for a smaller block of the stock, which they pro- 
fessed was the amount saved from the exécution of their trust. It 
is not pretended that any mention of the |600,000 of stock was 
made, or that any settlement for KrOhn's share of it was actually 
made. The substance of the contention is that the receipt must 
be construed to cover it. It is no doubt broad enough in its 
terms, but is very obnoxious to the ruie that such an instrument,, 
when given under a mistake of fact, and especially when the mis- 
take is induced by the other party, does not preclude the party 
making it from recoYering according to the fact. Farnam t. Brooks, 
9 Pick. 212; Parker v. Nickerson, 112 Mass. 195; Kimber v. Barber, 
ubi supra; Pom. Eq. Jur. § 959. It is further to be observed that 
the fact that liduciary relations existed between the parties im- 
posed an active duty upon the appellants to disclose the whole 
truth. We are of opinion that the decree below should be ailSrmed, 
with costs, and it is so ordered. 
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SWAN, District Judge (dissenting). I agrée tliat, in a proper 
proceeding, complainant would be equitably entitled to the relief 
souglit against défendants Williamson and Nelson; but, in my opin- 
ion, the corporation in whose stock complainant claims an interest 
is a necessary party to this suit, as upon it tlie decree must operate. 
It is not enough that complainant's right to the stock in contro- 
versy is established against the individual défendants, but the duty 
of the corporation to transfer the stock should also be adjudged, 
and this cannot be done without its présence. The dismissal of 
the bill against the corporation deprived the court of the power 
to grant the relief prayed. Crump v. Thurber, 115 U. S. 56, 5 Sup. 
et 1154; Railway Go. y. Wilson, 114 U. S. 00, 5 Sup. Ct 738. 



MERRIMAN et al. t. CHICAGO & E. I. R. CO. et al. 
(Circuit Court of Appeals, Seveath Circuit. Marcli 20, 1805.) 

L ÂPPEAL — ReHBARIKG. 

It is too late to présent a question for the first tlme on a pétition for re- 
hearing. 
-S, CKEDiTons' Bill — Lis Pendens— Libn. 

Plaintiffs, by a creditors' biil, acquired a lien on whatever equlty of ré- 
demption their debtor, D., had In a railroad, sold to K. under foreclosure. 
Thereafter, in a suit to which plaintiEfs were not parties, a decree was 
entered walving ail rights of D. to clalm an equity of rédemption, in con- 
sidération of the Issue of certain bonds by E. to offlcers of D. Held, that 
the Issue of the bonds to such offlcers did not make D. chargeable to plain- 
tiffs for the value tbereof, on tbe theory that the bonda were thus substl- 
tuted for the equlty of rédemption. 
'■&, Liens— Rights dp Jdniok Lienholder. 

One havtng a lien on an equlty of rédemption cannot complain of the 
disposition of the mon ey paid therefor, as long aa the liens prier to hls 
exceeded the value of the equlty of rédemption. 

On rehearing. For principal opinion, see 12 C. 0. A. 275, 64 Fed 
535. 

BAKER, District Judge. Counsel in their brief in support of 
the pétition for rehearing say: 

"In the opening statement of the court it Is Bald that the appellants concède 
that 'unless the original bill was a creditors' bill, which created a lien on 
;$500,000 of bonds of the Bastern Illinois Company, which It was about, to Issue 
to certalû offlcers of the Banville Company, and which It did issue before 
•the flling of the amended and supplemental blU,' the cause was properly dis- 
missed as to the Eastern Illinois Company. This statement is, we thlnk, 
somewhat broader than that made In our argument, but we are not prepared 
tb say that It Is not warranted by It The vlew we now présent Is In confllct 
■with the course of our orig^inal argument, In that we now distinctly clalm 
that, when the original bill was filed, the lien was created upon the value of 
the equlty of rédemption, while we formerly stated it as a lien upon thèse 
bonds which the Eastern Illinois Company had agreed to furnish aa a sub- 
•titute for that equlty of rédemption." 

The counsel for the appellants, therefore, in effect concède that 
the question which they formerly argued and submitted waa cor- 
rectly decided; and they now ask a rehearing on grounda which 
arein oonfiict with the course pf their original argument Aba»- 
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doning as indefensible the grounds on wMch they sought a re- 
versai of the decree in the flrst instance, they now ask the court 
to grant them a rehearing, so that they may for the flrst time seek 
a reversai on groands in conliict with their former contention. 
When the court has correctly decided the questions upon which its 
judgment has been involced by the appellants, they cannot, as a 
matter of right, require the court to consider any other questions 
upon a pétition for a rehearing. If such a practice were permitted, 
the case might be presented in parcels, and the litigation would, 
in this manner, be needlessly protracted. And this principle ap- 
plies with peculiar force where, as in the présent case, counsel ask 
a rehearing to enable them to présent the case upon a theory in con- 
flict with the course of their original argument. Fuller v. Littlo, 61 
111. 22; Yater v. Mullen, 24 Ind. 277; Brooks v. Harris, 42 Ind. 
177, 180. It is, by the well-settled principles of the law, too late 
to présent a question for the first time on a pétition for a rehear- 
ing, and, in consenting to consider that question in the présent in- 
stance, we do not mean to make an innovation which shall be re- 
garded as a précèdent in future cases. 

The présent contention of the appellants is that the original 
bill created a lien upon the equity of rédemption of the Banville 
Company in the railroad and property in the possession of the 
Eastern Illinois Company, and that the bonds became, upon their 
issuance, a substitute for such equity of rédemption. Counsel 
state their claim as follows: 

"We vlew the case presented on the record as establishlng beyond dispute 
that the Eastern Illinois Company, after having by collusion procured an ap- 
parent release of the Danville Company's equity of rédemption In this prop- 
erty, and after an équitable lien had been created on that equity by the orig- 
inal bUl herein, obtained from the debtor an efCective release of this equity, 
and thereby substituted its $500,000 of bonds for the value of that equity, 
and converted them into an asset of the Danville Company." 

Shortly stated, the claim now is that the Eastern Hlinois Com- 
pany is chargeable with the value of the |500,000 of bonds issued 
by it to the ofiBcers of the Danville Company, on the ground that 
by issuing them they were converted into an asset of that Company. 

The Eastern Illinois Company had become by mesne convey- 
ances the owner of the railroad and property of the Danville Com- 
pany under a judicial sale made pursuant to a decree of foreclosure 
and an order of sale. The sale so made was conflrmed by a decree 
of the court. On an appeal taken from such decree to the su- 
prême court of the United States, such proceedings were there 
had as resulted in a reversai of that decree. Thereafter, on July 
7, 1882, Fosdick and Fish filed in the United States circuit court 
for the Northern district of Illinois an amended and supplemental 
bill against the Danville Company, the Eastern Illinois Company, 
and others, for the foreclosure of the mortgage or trust deed ex- 
ecuted by the Danville Company, and for other relief. The East- 
ern Illinois Company filed in said cause a cross bill, setting up a 
title to the mortgaged premises and property tmder a judicial 
sale made by virtue of the decree in the suit on the original bill. 
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The appellants herein were not parties to the above-mentioned 
proceedings. They made an application for leave to intervene 
and become parties to that suit, but their application was denied 
by the court The parties of record to the above-mentioned pro- 
ceedings settled the litigation between themselves, which resulted 
in a release of errors, and a decree conlirming the title of the 
Eastern Illinois Company to the railroad and property of the Dan- 
ville Company acquired under the above-mentioned decree and 
sale, upon the issue and delivery by it to certain offlcers of the 
Banville Company of the $500,000 of bonds in question. If the 
appellants' original bill created a lien upon anything, it was a lien 
upon the equity of rédemption of the Danville Company. The con- 
tract for the settlement of the suit of Fosdick and Fish against 
the Danville Company, the Eastem Hlinois Company, and others 
in no way affected the rights of the appellants, if they had ac- 
quired any by their original bill, because they were not parties 
to that contract, nor to the suit thereby settled. As to the appel- 
lants it was res inter alios acta. Counsel in argument concède 
this. They say : 

"They [the appellants] could only seek to reach the equity of rédemption, 
and could not reach the bonds. ïhe Danville Company, their debtor, was 
not a party to the Eastern Illinois Company's contract. It had no right or 
equity In the bonds, and, as a matter of fact, could not hâve complied with 
the terms of the contract made by Judson, because It did not own its own 
stock which was a part of the nominal considération for that contract; the 
coraplainants, as its creditors, could not hâve enforced a spécifie performance 
of that contract, or acquired any right to the bonds. They could not even 
control the Danville Company to make it confirm the decree." 

It is insisted, however, that by the contract and decree the 
bonds were substituted for the equity of rédemption. If such sub- 
stitution was thereby effected, it was contrary to the understanding 
and intention of the parties. There was no agreement to buy the 
equity of rédemption of the Danville Company. The Eastem Illi- 
nois Company at ail times denied that the Danville Company had 
any equity of rédemption. It agreed to the contract of settlement, 
and to the issuance of its bonds, to procure a decree whose effect 
was to deny that the Danville Company had any equity of rédemp- 
tion in the railroad and property acquired by it at the judicial sale. 
So far as the appellants are concemed, the contract of settlement 
and the decree did not affect their rights. If they ever acquired 
any enforceable lien on the equity of rédemption, it remained in 
ail its integrity after, the same as before, the settlement was made 
and the decree was entered. No légal or équitable right of theirs 
entered into or formed any part of the considération of the bonds 
in question. Besides, the bonds never had any légal înception 
while they remained unissued in the hands of the Eastern Illinois 
Company. It is now conceded that the appellants did not and 
could not acquire any lien upon the bonds so long as they remained 
unissued. They could claim no right, légal or équitable, to the 
bonds until they had passed, as the valid obligations of the Eastem 
Illinois Company, into the possession of some other party. Hav- 
ing no lien upon or equity in the unissued bonds, the appellants 
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could not, in a légal sensé, be injured by their issuance, whether 
the parties who received thenx took them for or without considéra- 
tion. If any right to the bonds or their proceeds ever accrued to 
the appellants, it did not accrue until the bonds had become vital- 
ized by their issuance and delivery to the parties named in the cou- 
tract. The parties to whom thèse bonds were issued, and not the 
Eastem Illinois Company, must be pursued as trustées holding 
them in trust for the use of the appellants. Thèse parties hâve ac- 
quired, as against the Eastern Illinois Company, a valid and inde- 
feasible title to the bonds. That company committed no légal or 
actionable wrong against the appellants by the issue and delivery 
of the bonds. It cannot be made to account to the appellants for 
the bonds or their proceeds, because it has no bénéficiai interest 
in them. It is simply the maker of the bonds, and a debtor to the 
holders of them. If any right of action against it arose in favor 
of the appellants from the contract and the decree, it arose from 
its having acquired the equity of rédemption of the Banville Com- 
pany, and not from its issuing the bonds in question. If the East- 
ern Illinois Company acquired by the contract and the decree any 
equity of rédemption not theretofore possessed by it, the appellant? 
were not injured thereby. Whatever equity of rédemption the 
Banville Company had in the railroad and property of the Eastern 
Illinois Company, so far as the appellants are concemed, remained 
liable to be subjected to the ap]>ellants' claims. In no aspect of 
the case are they entitled to a decree compelling the Eastem Illi- 
nois Company to account to them for the bonds or their proceeds. 
Thèse views are décisive of the new ground of contention presented 
by the pétition for a rehearing. Although not required to do so, 
we add that the appellants do not claim the right to a decree sub- 
jecting the alleged equity of rédemption of the Banville Company 
to sale in the hands of the Eastern Illinois Company, and, on the 
case made by the original bill and the proofs, we do not think 
the court below committed any error in dismissing the bill, for 
want of equity, as to the Eastem Hlinois Company. We cannot 
perçoive that the settlement and the decree in question gave the 
appellants any new or additional rights beyond those acquired at 
the time suit was brought on their original bill. On the rights 
thus acquired . they hâve failed to make a case. 

WOOBS, Circuit Judge (concurring). If it be conceded, as now 
asserted, "that the original bill was a creditors' bill seeking satis- 
faction of the complainants' judgments ont of the assets and prop- 
erty of the Banville Company, and particularly out of the value of 
the equity of rédemption belonging to that company in the property 
which had passed into the hands of the Eastern Illinois Company," 
it does not follow that the lien thereby created upon the alleged 
equity of rédemption attached to the bonds in question, as a sub- 
stitute for the equity, when they were afterwards issued. The 
bonds were not in fact intended by the parties to the transaction 
to be such substitute. They were not given in whole or in part 
in considération of the surrender of that equity, though it is of 
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siîourse true that by giving the release of errors, which was only a 
part of the considération for the issue of the bonds, the Banville 
<!ompany waived ail right of its own to assert such equity. But 
if the equity existed and the' appellants by bringing their bill 
acquired a lien upon it, that lien'was net aïïected by the exécution 
of the bonds, and their proper course, as against the Eastern Illi- 
nois Company, was to prosecute their suit under the original bill 
to final decree, subjecting the equity, if established, to sale for 
the satisfaction of their demands. Upon any possible theory, the 
existence of that equity is essential to their case. Moreover, if the 
equity and the lien thereon asserted under the original bill be 
admitted, and in addition it be conceded that under the amended 
and supplemental bills the bonds, as a substitute for the equity, 
«ame under the same lien, it does not follow, in my opinion, that 
the appellants were harmed by the decree from which they hâve 
appealed. By asserting such substitution they necessarily aban- 
doned ail attack upon the title acquired by the Eastern Illinois 
Company and acknowledged that the bonds represented the fuU 
value of the equity which their original bill was designed to reach. 
This is admitted in the brief in support of the pétition for a retear- 
ing, where it is said : 

"The bill does not attack the method which It chargea had been adopted be- 
tween the Eastern Illinois Company and the officers and stocliholders of the 
Danville Company for releasing the equity of the Danville Company In the 
property to the Eastern Illinois Company. It does not seek to prevent that 
scheme of transferring the right being carried into efCect, and it did not seek 
to hâve the decree set aside. It made no objection to the price which had 
been flxed as the value of the equity; and it could hâve made no objection to 
that price, because it was sufficient to satisfy complainants' judgments, The 
attack of the bill is solely on the proposed payment of the value of that 
equity, or of the sum which should be substituted therefor, to the Danville 
Company, or to those persons who intended to use it for their indivi^ual ben- 
efit, if the scheme shoidd be carried into effect" 

On that basis the question plainly is whether the appellants, as 
judgment creditors of the Danville Company, were entitled to hâve 
the bonds applied to the payment of their demands. The Dan- 
ville road had been sold to the vendors of the Eastern Illinois Com- 
pany, upon a decree of foreclosure of first mortgage bonds of which 
Fosdick and Fish were trustées, for $1,450,000, leaving the decree 
unsatisfied to the amount of $6,325,712.85. After the sale, and 
after the purchase by the Eastern Illinois Company, the decree had 
been reversed by the suprême court. If there was a right of 
rédemption from the sale it was because of that reversai, and if 
that was the effect of the reversai, then the mortgages which had 
been merged in the decree were thereby reinstated and were again 
a lien upon the property for the entire amount thereof, as if there 
had been no foreclosure and sale. Besides, there was the second 
mortgage, of vvhich Elwell was the trustée, for more than |600,000, 
to which the lien of the appellants was subordinate. Without pay- 
ment of prier liens in full the appellants could hâve no interest 
in the equity of rédemption, or in the bonds considered as a sub- 
stitute therefor; and if the holders of the prior liens permitted 
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their oflacers and agents, or étrangers, to appropriate the equity, or 
its proceeds or substitute, it is no cause for complaint by the appel- 
lonts, unless the values so disposed of exceeded the prier liens and 
included something which justly bèlonged to them. That has not 
been shown, and the contrary is in effect admitted by the theory 
of the pétition for a rehearing. 
The pétition is denied. 



HATCH V. FBRGUSON et al. 
(Circuit Court of Appeals, Ninth Circuit February 25, 1895.) 

No. 164. 

1. Ratification— EstoppbIj—Unauthobized Convetance. 

One H., a whlte man, and his wife, J., an Ignorant and Inexperlenced 
Indlan woman, were seised of 160 acres of land acquired under a pré- 
emption claim, and had also partially completed the résidence required to 
secure another 160 acres under tlie homestead laws. H. began proceed- 
ings to commute for the price, and buy the homestead before completing 
his résidence, but died before the proceedings were completed. J. re- 
newed the proceedings, and completed the same. While they were pend- 
Ing, J. gave to one F., the executor of her husband, a power of attomey 
to sell her lands. Before the issue of the pa.tent to J., F., under her power 
of attomey, sold ail her Interest in both tracts to one H. for a price per 
acre which was equal to the value at the time, but was pald only for one- 
half the number of acres In each tract; F. and H. then supposing J. owned 
no more, and intendlng to deal only as to that quantity. J., before the 
exécution of the power of attomey, had intended to sell the land. She 
knew of the sale, received the proceeds, and used the same in the pur- 
chase of other property, and, without objection, allowed a purchaser from 
H. to make extensive improvements on the property, greatly enhancing 
Its value. J. afterwards sought to set aside the sale on the ground that 
the power of attomey was obtained by F. through misrepresentation and 
fraud, and that she did not intend to sell the land. Eeld, that as to the 
one-half interest in each tract Intended to be conveyed by the deed made 
by F., as J.'s attomey, to H., the sale was ratifled, and J. estopped 
to dispute the same, whether or not she had power, at the time the sale 
was made, before the issue of the patent for the homestead land, to con- 
vey the same, and whether or not the power of attomey was obtained 
from her by F. through misrepresentation and fraud. 

2. Principal and Agent— Révocation op Authoritt— Reformation dp Deed. 

Some time after the sale to H., F. leamed that J. was entitled to the 
whole of the homestead tract, and asked and received from H. payment 
for the half thereof not paid for when the deed was given. The welght 
of évidence showed that this did not occur till after J.'s suit to set aside 
the deed was commenced, to which both F. and H. were parties. Eéld, 
that the commencement of the suit having revoked F.'s authority, what- 
ever it was, payment for the land at this time gave no rights to H., and 
J. might hâve had the deed reformed to agrée with the agreement between 
F. and H. at the time of the sale. 
8. BoNA FiDB Purchaser— Notice— Oppicer dp Corporation. 

H. conveyed the whole homestead tract and the half of the pre-emption 
tract to one N. It was not clear whether H., in making the purchase 
from F., had or had not acted as agent for N. N. sold the land to the E. 
Co., a corporation, of which H. was président The negotiations for this 
purchase of the land were whoUy conducted by other ofBcers of the E. 
Co., and the bargain was agreed upon at a meeting of the executive com- 
mittee having charge of the matter for the company, at which H. was not 
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présent. Hdd, that the B. Co. was not chargeable wlth H.'s notice of the 
Inflrmity of the title to the second half of the homestead tract, and, as a 
bona flde purchaser thereof for value, was entltled to hold the same. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was a suit by Joséphine Hatch against E. C. Ferguson, Henry 
Hewitt, Jr., and the Everett Land Company, to set aside a convey- 
ance. The circuit court rendered a decree for the défendants. 57 
Fed. 959. Complainant appeals. 

A. D. Warner and James Hamilton Lewis, for appellant 
Brown & Brownell, for appellees. 

Before McKENNA and GILBERT, Circuit Judges, and BAWLEY, 
District Judge. 

GILBERT, Circuit Judge. Joséphine Hatch, an Indian woman, 
and a citizen of Oregon, brought a' suit against the appellees to 
set aside her conveyance of lands in the state of Washington. 
The complainant is the widow of Ezra Hatch, who was a citizen 
of the state of Washington, and who died on July 8, 1890. At the 
time of his death, Ezra Hatch had acquired title, under the pré- 
emption laws of the United States, to 160 acres in Snohomish 
county, state of Washington, which land may herein be designated 
as the "pre-emption claim." He had also resided four years upon 
a certain other 160-acre tract in the same county, which he had 
entered under the homestead law of the United States. Just 
prior to his death he contemplated selling his homestead claim, 
and in order to do so he had arranged to commute, and pay the 
government price therefor, rather than continue his résidence an- 
other year, and acquire title under tbe homestead laws. His ad- 
vertisement for that purpose was ma'*e, but upon the day set for 
taking final proof he died. He left a will devising ail his interest 
in his two claims to his children. After his death his widow 
published her advertisement to commute the homestead claim, 
and upon the lOth day of September, 1890, made her proofs, as 
required by section 2301, Eev. St. U. S. On the following day she 
executed to the défendant Ferguson, who was the executor and 
guardian of the minor children, under the will of Ezra Hatch, a 
power of attorney axithorizing him to sell her lands in the state 
of Washington. Final certiflcate was issued to her upon her pay- 
ment of the commutation money, on the 26th day of September, 
1890, and on the 29th day of November, 1891, patent to the home- 
stead was issued. On the 21st day of October, 1890, Ferguson, 
under the power of attorney so given him by the widow, executed 
to the défendant Hewitt a deed of her interest in both the pre- 
emption and the homestead claims. It was then supposed that 
Joséphine Hatch owned an undivided one-half interest, or a com- 
munity interest, in both claims, and the sale was made upon the 
basis of |25 per acre, which, for 160 acres, amounted to $4,000. 
Hewitt paid Ferguson |2,000 in cash, and gave a mortgage upon 
both claims to secure a like sum. It was afterwards ascertained 
that the widow owned ail of the homestead claim, which made 
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the number of her acres, conveyed by her, 240 instead of 160. 
After this fact was discovered, and after the 'commencement of 
this suit, Hewitt paid Ferguson $2,000 more, for the other 80 
acres m the homestead claim, which was covered by the convey- 
ance. The complainant alleged that the power of attorney to Fer- 
guson was procured, and the conveyance to Hewitt was made, 
pursuant to a fraudulent conspiracy between Ferguson and Hew- 
itt to defraud the complainant of her land; that she was ignorant 
of the English language, and that she was told by Ferguson at 
the time of signing the power of attorney that the same was a 
bond of friendship only, and that she did not intend to sell her 
land; and that the price at which the same was sold was grossly 
inadéquate. The circuit court, after hearing the proofs, dismissed 
the bill. 

It is contended on the appeal that the complainant was grossly 
deceived in signing the power' of attorney, and that the same was 
void; that the complainant could not lawfully sell her homestead 
claim before the issuance of the iinal receipt; that the power of 
attorney to Ferguson was void for the further reason that it was 
made before the receipt was issued; that the terms of the power 
of attorney were not such as to authorize the sale of after-ac- 
quired land; that on the date of the exécution of the power she 
had no interest in the homestead which could be conveyed; and 
that the power of attorney, being obtained by fraud, is a forgery, 
iind could not be the basis of a conveyance of title, even to a bona 
flde purchaser. , 

The view we take of the évidence renders the discussion of thèse 
questions unnecessary. At the time of the death of Ezra Hatch 
the homestead claim was unimproved. The logging timber had 
been eut and removed, but the land was uncleared. It was situ- 
ate upon a peninsula lying between the Snohomish river and 
Puget Sound. Its value at that time was probably no more than 
|1,500, — the price at which it is said Ezra Hatch had offered it for 
sale. By the time of the sale to Hewitt, the latter had begun to 
purchase other lands in that vicinity with a view to acquiring or 
€ontrolling ail the land in the peninsula, and forming a land Com- 
pany and building a city. As the plan progressed the values rose, 
from the fact of his purchases. The price paid to Mrs. Hatch is 
not shown to hâve been inadéquate at the date of her sale. The 
testimony is voluminous and conflicting concerning the exécution 
of the power of attorney, and the circumstances attending the 
same. Upon the part of the complainant and her witnesses, the 
testimony is that the défendant Ferguson sent for the complain- 
ant to come to his oflBce, where he had a power of attorney pre- 
pared, ready for exécution; that he had a conversation with her 
tliere in the Ghinook language, in which he told her that the paper 
was an instrument in the nature of a bond of friendship ; and that 
she exeeuted the same, not knowing that it was a power of attor- 
ney; that she abandoned the land soon after, because directed 
to do so by Ferguson, whom she knew to be her husband's exécu- 
ter and her children's guardian, and who, as she thought, had 
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power to direct her movements; that although she removed to 
some distance, to a little town called "Marysville," where lots were 
purchased for her, and a ho use was built for her résidence, she did 
so at the instance of Ferguson, and took no part in the purchase 
of the lots or the improveuients thereon, or the furniture that 
was procured for her use; and that the land sold by her, instead 
of being of the value of $25 per acre, was worth several times that 
amount Upon the part of the défendants, there is testimony 
that the power of attorney was fully explained to the complainant 
by Ferguson at the time it was signed, and that the notary public 
who took the acknowledgment of the same inquired of the com- 
plainant's daughter, a young woman who was within a few days 
of coming of âge, whether her mother understood the instrument, 
and was answered that she did, and who further testifled that he 
understood the Chinook language sufiSciently to know what was 
said by Ferguson to the complainant at that time, and that he 
heard him explain to her the nature of the instrument. 

If the case were to rest solely upon the évidence of what occur- 
red at the time of signing the power of attorney, there might, per- 
haps, be proof sufflcient to authorize the court to rescind the con- 
veyance; but the case so made by the complainant is met by strong 
proof that prior to that date she had intended to sell the property, 
and that subséquent to that date she had received the proceeds, 
with full knowledge of the terms of the sale, and had herself used 
the proceeds in the purchase of other property, and had for a 
period of 18 months acquiesced in the sale, and stood by while the 
Everett Land Company (to whom Hewitt had transferred the prop- 
erty by mesne conveyances) made extensive and costly improve- 
ments upon the lands they had acqnired upon the peninsula, where- 
by the value of the land that she had sold became very greatly 
enhanced. The proof that she had intended to sell the land prior 
to the meeting with Ferguson is afforded in the fact that almost 
immediately after her husband's death, and before she had had any 
conférence whatever with Ferguson concerning the sale of the 
land, she advertised to commute the homestead upon which she and 
the children were residing, and to pay therefor the price of $1.25 
per acre, rather than acquire title by residing thereon another year, 
and in the fact that she had no money wherewith to pay the com- 
mutation price, but expected to borrow the same until she should 
hâve sold her land. There is aiso direct évidence that she declared 
her intention to sell the land. Slieadmitsthatsliortly after the con- 
veyance she removed from the homestead to Marysville, and that 
prior to that time Ferguson had informed her of the sale. She 
admits that she made no objection to the sale, or to the terms 
thereof. The testimony proves conclusively that it was lier ehoice 
to réside at Marysville; tlaat she seleeted lots there, and negotiated 
for their purchase, and authorized Ferguson to pay $600 for the 
same; that she approved the plans for a house, and authorized a 
neighbor to contract for its constrnction upon the lots; that Fergu- 
son paid therefor out of the proceeds; that she seleeted furniture 
for- the house, and requested Ferguson to pay for the same; that 
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she received money from Ferguson at différent times, and flnally, 
in March, 1891, she negotiated for and purchased a 40-acre tract 
of land with the remainder of the $4,000 wliich was the considéra- 
tion for her deed to Hewitt It was not until the commencement 
of this suit, about 17 months after the sale, that she expressed to 
the défendants her dissatisfaction therewith, and complained that 
she had not received enough for her land. In the meanwhile the 
Everett Land Company had expended large sums of money upon 
this and other lands they had purchased in the same vicinity, and 
the value of that tract had become largely enhanced thereby, so 
that when this suit was begun, in March, 1892, the complaiuant 
alleged in her Mil that the value of the land in controversy was 
|5,000 per acre. Thèse facts clearly amount to a ratification of 
the conveyance to Hewitt. The law applicable to the case, as 
expressed by Chancellor Kent, is as follows: 

"There is no pi-inciple better established in this court, nor one founded on 
more solld considérations of equity and public utility, than that which dé- 
clares that if one man knowingly, though he does It passively, by looking on, 
suffers another to purchase and expend money on land, under an erroneous 
opinion of title, without making known hls own claim, he shall not afterwards 
be permitted to exercise his légal right against such person." Wendell v. Van 
llensselaer, 1 Johns. Ch. 354. 

The same doctrine has been expressed in the décisions of the 
suprême court of the United States. Bank v. Lee, 13 Pet. 107; 
Drakely v. Gregg, 8 Wall. 242; Morgan v. Railroad Oo., 96 U. S. 716; 
Smith V. Sheely, 12 Wall. 358; Bronson v, Chappell, Id. 681. In 
the case last cited the court said : 

"Where one, without objection, suffers another to do acts which proceed 
upon the ground of authority from him, or, by his conduct, adopts and sanc- 
tions such acts after they are done, he will be bound, although no previous 
authority exists, in ail respecta as if the requisite power had been given in 
the most formai manner. If he has justified the bellef of a third party that 
ttie person assuming to be his agent was authorized to do what was done, it is 
no answer for him to say that no authority had been given, or that it did not 
reach so far, and that the third party had acted upon a mistaken conclusion." 

The complainant, it is true, was an ignorant woman, and was 
unable to speak or understand the English language; but that fact, 
while it may lead the court to more carefully scrutinize the évi- 
dence upon which her ratification is said to be based, does not dis- 
pense with the observance of the rule of law applicable to ail per- 
sons, whether ignorant or not, — that their acts in accepting the 
proceeds of a transaction such as this, and acquiescing in the same, 
are tantamount to a ratification thereof, and estop them from 
questioning its validity, as against third parties who hâve acted 
upon the faith thereof. The complainant is not to be classed 
among weak-minded persons. She was not so ignorant as not to 
understand the nature of a sale of real estate. She knew enough 
about her rights to advertise for the commutation of her home- 
stead. She undoubtedly understood what had been done when 
Ferguson notifled her of the sale to Hewitt. She knew that she 
must seek a home elsewhere, and that her attorney held in his 
hands the proceeds of the sale of her lands. She called upon him 
for those proceeds, and used the same in the purchase of other prop- 
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erty. It is diflBcult to conceive of a ratification more complète. 
She is thereby estopped to question the validity of the title of the 
Everett Land Company to ail the land that was intended to be 
conveyed in thé deed to Hewitt. But there was other land con- 
veyed. Her deed to Hewitt, while it contains no précise descrip- 
tion of the extent of the grantor's interest in the land, conveys ail 
her right, title, and interest in the two claims. Ferguson and 
Hewitt conducted ail the negotiations concerning the sale, and they 
are the only witnesses as to what it was the intention to convey. 
They both say that the agreement was that Mrs. Hatch's interest 
in the two claims should be sold to Hewitt for a considération of 
$25 an acre, and that it was understood between them both that 
the quantity of that interest was 80 acres in each tract, or, in other 
words, that she owned a half interest in each claim. Ferguson 
says : 

"My understanding was that Mrs. Hatch had an undivided one-half interest ' 
In each of thèse claims. I was not aware of anything to the contrary untll 
the partition sale." 

Hewitt says: 

"We supposed at the time that she had a half Interest in both claims." 
"We concluded that her interest was a half interest only, and, at $25 an acre, 
that would make $4,000." "I thought I was buying half of each clalm." 

He also testified, it is true, that it was his understanding that 
he was to pay |25 per acre for Mrs. Hatch's interest, whatever that 
interest might be; but the possession of this understanding, if such 
he had, upon his part, cannot overcome the force of his direct testi- 
mony, and that of Ferguson, as to what interest it was the inten- 
tion to convey. It thus appears that the transaction was made 
with référence to one-half of each claim, and no more. Ferguson 
says that subsequently he was led to make inquiry concerning the 
amount of the interest which Mrs. Hatch had had in the home- 
stead claim, from the fact that the partition suit brought by Hewitt 
against the miner heirs of Ezra Hatch on April 7, 1891, referred 
solely to the pre-emption claim, and did not include the homestead. 
He then, for the flrst time, learned that Mrs. Hatch, at the time of 
the sale, had owned the whole of the homestead, and that the deed 
made by him had conveyed the whole thereof to Hewitt. He says 
that he then demanded from Hewitt |2,000 more, as considération 
for the extra 80 acres, but that Hewitt made no response to his 
demand, and never paid the same until after the commencement 
of this suit, in March, 1892. Hewitt testifles that he discovered, 
at some time after his purchase from Mrs. Hatch, that she had 
owned the whole of the homestead, instead of the half, as he had 
supposed, and that the deed to him conveyed the whole of that 
claim. He said nothing to Ferguson in regard to the matter, but 
he says that Ferguson discovered it at about the time of the par- 
tition suit, and that Ferguson never asked for the remainder of the 
money until about the time it was paid, which was a month after 
the commencement of this suit, and that the reason that he did not 
pay it sooner was that he was hard up, and needed the money. 

Under this state of facts, the question arises, what were the 
v.66F.no.5— 43 
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rights of the respective parties at the time the deed from Mrs, 
Hatch to Hewitt was delivered? Although that deed, in terms, 
conveyed ail her interest in tlie homestead claim, it was clearly 
the intention of tlie parties to the transfer to convey only one- 
half thereof. Their bargain was for one-half, and the purchase 
priée of one-half only was contracted to be paid and was paid. 
The conveyance of the whole interest was an error, the correction 
of which could hâve been compelled by the grantor, so as to con- 
form to the intention of the parties. The minds of the contract- 
ing parties had not met upon a bargain by which the whole claim 
was to pass. Neither Mrs. Hatch nor Ferguson, her agent, could 
hâve compelled Hewitt to pay for the land so conveyed to him in 
excess of that which he had bargained for. There was no obliga- 
tion upon the part of Hewitt to pay the extra $2,000, nor upon the 
part of Ferguson to receive the same. In equity, Mrs. Hatch was 
still the owner of one-half of the homestead. Were the subsé- 
quent dealings between the parties such as to consummate the 
sale of the other 80 acres, so that Mrs. Hatch may be said to hâve 
parted with her right and title in and to the same? At the com- 
mencement of the suit, from the nature of the allégations which 
were contained in the bill of complaint, there was clearly a revo- 
cation of the power of attorney that had been given to Ferguson. 
He had no right after that date to convey the lands of the com- 
plainant, or in any way to bind her. The Everett Land Company 
and Hewitt, both being parties défendant to the suit, and charged 
with notice of such matters as were therein alleged, were thereby 
notifled of the attitude in which the complainant stood to Fergu- 
son, and knew that Ferguson had no further right to act for her. 
The payment, therefore, of the $2,000, after the commencement of 
this suit, by Hewitt to Ferguson, and its acceptance and rétention 
by the latter, hâve no bearing upon the détermination of the 
question. Its décision must dépend upon the acts done after the 
delivery of the deed from Mrs. Hatch to Hewitt, and before the 
commencement of this suit. There is nothing to show that be- 
tween those dates there M'as an agreement or understanding be- 
tween Ferguson and Hewitt whereby the deed to the homestead 
claim was to stand for the whole of Mrs. Hatch's interest therein, 
or the grantee in the conveyance was to pay for the 80 acres 
which had been unintentionally conveyed to him. The whole of 
the évidence concerning their dealings consists in the testimony 
of Hewitt that as 'early as the îJOth day of December, 1890, when 
he conveyed the whole of the homestead claim to Norton by war- 
ranty deed, he had discovered the error, but that he made no men- 
tion thereof to Ferguson, and had no conversation with him con- 
cerning the matter until the latter demanded the payment of the 
|2,000, at or about the time the same was paid, and the testimony 
of Ferguson that after the commencement of the partition suit, 
which was the 7th day of April, 1891, he discovered that Mrs. 
Hatch had owned the whole of the homestead claim, instead of 
the one-half, as had been supposed, and that he demanded pay-, 
ment of an additional |2,000 from Hewitt upon that account. 
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What answer was made to such dernand is not disclosed in the 
évidence, and the fact of tlie demand is denied by Hewitt, who 
says that Ferguson never asked for the other money until the 
time when it was paid. Mrs. Hatch, presumably, knew nothing 
of her rights in the homestead claim, nor of the extent of her in- 
terest therein, except such information as was given her by her 
agent. There is no évidence that he ever told her of his discovery 
that she had owned the whole instead of the half of the home- 
stead claim, or that he had demanded the payment of the addi- 
tional $2,000 from Hewitt. 

The question then arises whether the Everett Land Company 
acquired title to this property as an innocent purchaser, without 
notice of the equities remaining in Mrs. Hatch. There is some 
dispute in the testimony as to whether or not Hewitt, in making 
the purchase from Mrs. Hatch, acted for himself or for his broth- 
«r-in-law, Norton. The weight of the évidence is that he pur- 
«hased for the latter. If he bought for himself, however, and sub- 
sequently sold to Norton, the latter acquired title to the whole 
claim, as an innocent purchaser, for there is no évidence that he 
knew anything of the antécédent circumstances. Having thus 
acquired the title, Norton could convey his interest to any one, 
and his veiidee would be unaffected by notice. If, on the other 
hand, Hewitt purchased as the agent of Norton, the latter was 
chargeable with the knowledge possessed by his agent; and the 
question whether the Everett Land Company purchased as an in- 
nocent purchaser dépends upon the effect to be given to the fact 
that Hewitt, the président of that company, had, from his partici- 
pation therein actual knowledge of ail the circumstances attend- 
ing the purchase from the complainant. The Everett Land Com- 
pany was incorporated on the 19th day of November, 1890, and 
Henry Hewitt was its président during the whole period covered 
by the transactions in question. The évidence shows, however, 
that he took no part in the negotiations leading up to the sale 
from Norton to the corporation. The negotiations were between 
Norton and one Weymiss, who was the gênerai manager of the 
corporation, and a member of its executive committee. The dé- 
cision to purchase the property for the corporation was made by 
the executive committee, or the members thereof that were rési- 
dent in New York. Hewitt was at that time in Tacoma. Norton 
stated his terms to Weymiss, and after some negotiations a tele- 
gram was sent him from New York, signed, "Everett Land Com- 
pany, Executive Committee," accepting the terms that he had of- 
fered. The committee instructed Hewitt to attend to tke trans- 
fer and the payment of the purchase money. It does not appear 
that Hewitt participated, either as a member of the board of di- 
rectors or as a member of the executive committee, in arriving at 
the conclusion to make the purchase. While there are cases hold- 
ing that knowledge of a fact acquired by a single director is in no 
case notice to the corporation, unless (1) it is actually communi- 
cated to the board as a body, or (2) it has been acquired by the 
offlcer while acting oflficially in the business of the company, other 
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caBes, and perhaps with the weight of authority, hold that where 
a directop, having such knowledge, acts as a member of the board, 
upon the matter affected by the information, the corporation will 
be bound, whether such knowledge was acquired privately, or in 
the course of the business of the corporation. In Bank v. Camp- 
bell, 4 Humph. 395, the court held that, where a party had several 
agents, notice to one is notice to the principal, where the one hav- 
ing notice is engaged in the transaction ; and, since evêry director 
of a bank is its agent, notice to one director, in a transaction in 
which he acts as one of the board, is notice to the bank, although 
the notice may not hâve been commuai cated to him in relation to 
the particular transaction in which he is about to act. In Craigie 
V. Hadley, 99 N. Y. 131, 1 N. E. 537, the court said: 

"The gênerai rule Is well establlshed that notice to an agent of a bank or 
other corporation, Intrusted with the management of its business or of a 
particular branch of its business, is notice to the corporation In transactions 
conducted by saîd agent, acting for the corporation, within the scope of hla 
authority, whether the linowledge of such agent was acquired in the course 
of the particular dealing, or on some prlor occasion." 

In Bank v. Cushman, 121 Mass. 490, the court said: 
"If the note is dlscounted by a bank, the mère fact that one of the dlrectors 
knew the fraud or illegality would not prevent the bank from recovering; but 
if the director who bas such knowledge acts for the bank, in discounting the 
note, his act is the act of the bank, and the bank is afCected with hls knowl- 
edge. A bank or other corporation can act only through its offlcers or other 
agents. As in other cases of agencies, notice to the agent, in the course of the 
transaction in which he is acting for his principal, of faets affectlng the nature 
and character of the transaction, is constructlve notice to the principaL" 

Of similar import are Terrell v. Bank, 12 Ala. 506; Bank v. Da- 
vis, 2 Hill, 464; Bank v. Campbell, 4 Humph, 394; Bank v. Payne, 
25 Conn. 444; Foundry v. Dart, 26 Conn. 376. 

The purchase by the Everett Land Company not only cornes 
within the exceptions to the gênerai rule that are recognized in 
the foregoing décisions, but it is embraced in the further excep- 
tion, equally well established, that, where the offlcer who has the 
knowledge has also such connection with or interesjt in the sub- 
ject-matter of the transaction as to raise the presumption that he 
would not communicate the fact in controversy, there is no impu- 
tation of notice to the corporation. Innerarity v. Bank, 139 Mass. 
332, 1 N. E. 282; Frenkel v. Hudson, 82 Ala. 158, 2 South. 758; 
Bank v. Grifford, 47 lowa, 575; Wickersham v. Zinc Co., 18 Kan. 
481. Hewitt had conveyed the land to Norton with covenants of 
gênerai warranty. He was liable as warranter for any defect in 
the title. ïhe circumstances — the sale and warranty to Norton, 
the fact that the latter was his brother-in-law — were sufflcient to 
inform the corporation that Hewitt's interests in this transaction 
might run counter to those of the corporation; and it would ap- 
pear that the other directors of the company recognized this fact, 
since they took into their own hands the negotiations with Nor- 
ton, and only called upon Hewitt to carry out the bargain they 
had made. The Everett Land Company is therefore the innocent 
purchaser of ail the land which the complainant conveyed to Hew- 
itt The decree is afflrmed, with costs to the appellees. 
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SALINAS et al. v. STILLMAN et aL 
(Circuit Court of Appeals, FIfth Circuit. December 31, 1894.) 

No. 263. 

1> MiSTAKE — SUFFICIBNCT OP ALLEGATIONS— LACHES. 

Congress made an appropriation to acquire title to tlie Ft. B. réservation. 
After the act was passed, seven persons, heirs of one S., brought an action 
of trespass to try title to the réservation, against K., the commanding offlcer 
of tlie troops stationed thereon, in which several other persons intervened, 
claiming title. When the case was about to corne on for trial, two of the 
plaintififs and nearly ail the Interveners entered into an agreement, for the 
purpose of securing promptly a judgment which would make it possible 
to give a title acceptable to the United States, and to secure the appropria- 
tion, by which they undertook to co-operate on the trial in securing a ver- 
dict which would vest the title in two of the interveners, and, after such 
verdict had been secured, and the title passed and money paid, to submit 
theh- respective clalms to certain arbitrators, who should divide the money 
between them. This agreement was not communicated to the court The 
trial resulted in a verdict for the two chosen interveners, the land was 
conveyed to the government, and the money paid. Seven years later two 
of the plalntlffs In the action of trespass, one of whom was a party to the 
agreement, and an intervener in that action, who was also a party to the 
agreement, brought this suit to set aside the agreement for mistake, and 
the judgment in the action of trespass for mistake, and as a fraud upon 
the court. The only allégation as to mistake was that, for want of counsel 
and well-consldered légal advice, W. (one of the complainants) was led 
into error in signing the agreement. Edd, that, in view of the length of 
tlme elapsing before any attack was made on the proceedings, and the in- 
definiteness of the allégation of mistake, no case was made for setting 
aside the agreement or judgment on the ground of mistake. 

S. Pkactice — DacEiviNG Court — Agreement to Avoid Litigation. 

Held, further, that there was no necessity for bringing the agreement 
to the attention of the court which tried the action of trespass, and its exé- 
cution was not a fraud upon the court. 

8. Public Policy — Services in Securing Législation. 

The act maklng the appropriation provided that it should be paid directly 
to the owners of the property. The agreement between the parties to the 
action of trespass provided that, as soon as the money was received from 
the government, a considérable sum should be paid to an agent who assist- 
ed in procuring the appropriation. Hdd that, in the absence of any aver- 
ment as to the nature of the services of such agent, it would not be pre- 
sumed that his services were iUegal, and that this provision constituted no 
objection to the agreement. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

The preliminary facts appear to be as follows: 

On March 3, 1885, the congress of the United States made the foUowing 
appropriation: 

"To enable the secretary of war to acquire good and valid title for the 
United States to the Fort Brown réservation, Texas, and to pay and extin- 
guish ail claims for the use and occupancy of said réservation by the United 
States, the sum of one hundred and slxty thousand dollars; provided, that no 
part of this sum shall be paid until a complète title Is vested In the United 
States; and the full amount of the priée Including rent shall be paid directly 
to the owners of the property." 23 Stat 507. 

On June 30, 1880, the heirs of Miguel Salinas, to the number of seven, 
brought an action of trespass to try title in the district court of Oameron 
county, State of Texas, against W. L. Kellogg, commanding offlcer at Ft, 
Brown, to recover possession and title, fruits, and revenues of certain lands 
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described, whlch comprlsed the Ft. Brown réservation. Thls suit was after- 
wards removed Into tlie United States circuit court for tlie Western district of 
Texas, and therein numerous persons, ta the number of 22, intervened, claim- 
ing title. On July 13, 1887, two of the plaintiffs and nearly ail of the iuter- 
veners emtered into an agreement, a copy of which, as an exhibit to the biil, 
Is found in the record, the reasons for which agreement are found in the pre- 
amble thereto, as follows: 

"That whereas, in March, 1885, the congress of the United States made an 
appropriation of the sum of one hundred and sixty thousand dollars ($100,000) 
to get a good clear title, free of ail arrears, ta the property known as 'Fort 
Brown,' which property and the title thereof are in litigation in this suit, and 
It Is apprehended that unless in this court and by the judgment thereof a 
perfect title can be adjudged to certain of the parties, so as to meet the re- 
quirements of the Washington authorities, there is great danger of losing the 
said appropriation altogether; and whereas, this court will not last further 
than this week, and there is little probability of the parties to this agreement. 
who claim title to the whole of said property and the said money, working out 
to a complète and accurate adjudication by the judgment of this court, to be 
based on the verdict of the inévitable jury, ail the rights of each party hereto 
who claim fractional interests in the said property, and it is therefore pri- 
marily désirable and necessary to bave such a verdict and judgment in this 
action as will be attended with no complications, and be satisfactory to the 
department at Washington, and secondarily désirable to agrée ui^on a method 
of working out and aecertaining the exact rights and interests of each party 
hereto after the judgment, and the conveyance to the government by the par- 
ties so adjudicated to be the owners, and the payment of said money therefor; 
and whereas, the sum of twenty thousand dollars ($20,000) will then be due 
and owing to certain agents at Washington, who assisted in procuring the 
said appropriation, who must flrst be paid from said fund when received; and 
whereas, there are certain parties to this action who claim interests in said 
property hostile and antagonlstic to the Interests of the parties hereto, which 
claims we believe will fail on the trial now presently to come o£f: Now, 
therefore, it is mutually stipulated and agreed by the parties represeuted in 
this agreement as follows," etc. 

And in said agreement it was stipulated that ail parties thereto should unité 
in promoting and procuring a verdict and judgment in the cause to the ei'fect 
that the whole of said property and ail dues thereto appertainlng should be 
vested in and be held by James Stillman, of New York, and Thomas Carson, 
administrator -with will annexed of the late Mrs. Maria Josefa Cavazos, de- 
ceased, who were styled "reconvening défendants" in said action; that, upon 
thus procuring such a verdict and judgment, the appropriate deed of con- 
veyance should be"made by said owners to the Tlnited States, and the usual 
warrant of the secretary of war upon the treasurer of the United States for 
the amount of said appropriation procured and obtained, and the sum of $20,- 
000 due as aforesaid at Washington immediately paid from said funds by the 
arbitrators thereinafter named; that the balance of said fund should be de- 
posited without delay in the banking house of Bail, Hutchings & Co., of the 
City of Galveston, to the crédit of certain named arbitrators, to wit, Messrs. 
Wm. P. Ballinger, T. N. Waul, and David B. Cniberson; that the parties to 
the agreement should submit their claims to thèse arbitrators, the arbitrators 
should meet as early as practlcable, and the money should be divided betweon 
the claimants In proportion to the interest of each, as determined by the arbi- 
trators, whose findings should be binding and concluisive. The agreement 
made provision for supplying the place of any arbitrator who was unwilling 
or failed to aet. On the day foUowing the date of the agreement, a trial was 
had of the action pending in the court before a jury, wherein, as the plaintiffs 
made no appearance, the cause was heard upon the pleas of reconvention of 
ail the Interveners, and a verdict rendered In favor of Stillman and Carson, 
administrator, etc., in the proportion of one undivided half each of the prop- 
erty in suit. FoUowing the verdict, judgment was rendered against the plain- 
tiffs, défendants, and other interveners, in favor of Stillman and Carson, ad- 
ministrator, etc. 

On January 12, 1894, the présent bill was filed by three joint complainants. 
to wit, Juan Salinas, who was one of the parties plaiutiC: in the suit at law. 
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and also one of the parties to the agreement In question; Vlncente Salinas,. 
who was one of the plalntlffs in the suit at law, but who dénies that he was- 
a party to the agreement in question; and H. E. Woodhouse, who was an 
intervener In the suit and a party to the agreement, attacliing the said agree- 
ment for mistalie upon the part of Juan Salinas and Henry E. Woodhouse in 
signing the same, and for inhérent vices, and attacking the judgmeut as a 
fraud upon the court, because the agreement mentioned was not brought to 
the knowledge of the court and jury on the trial, thereby, as alleged, prevent- 
ing a judicial détermination of the issues as formed by the pieadings. The 
bill makes no défendants eo noniine, and prays for no process against any 
one, though in the middle of the bill there is a récital of the names of many 
persons who had become parties to the action at law, includlng the United 
States, but not disclosing the relations or interests of any one of them; and 
it is then averred that "said parties are now made parties hereto, together 
with Henry Wagner, of Oameron county, Texas." The only averment iu the 
bill relating to any interest in the subject-matter of Henry Wagner is as 
rollows: "Your petitioners further say that Henry Wagner is a résident citi- 
zen of Cameron county, Texas, and the city of Brownsville; is a successor 
of Wm. L. Kellogg, and one of the successors of Zachary Taylor, aforesaid; 
is now in possession of the land in suit of The Heirs of Miguel Salinas v. Wm. 
Ij. Kellogg, which is made the subject of petitioners' claims herein." The bill 
prays for relief as foUows: "In considération of the foregoing, and iilasmucb 
as your petitioners are without légal remedy, thèse petitioners pray that said 
alleged judgment so rendered on the 14th day of July, 1887, be set aside, 
vacated, annulled, and held for naught; that your petitioners be accorded 
and afforded opportunity to proceed with the trial of petitioners' rights as set 
out and claimed in thls pétition, and in the original pétition in the The Heirs 
of Miguel Salinas v. Wm. L. Kellogg, and in the intervention of H. E. Wood- 
house filed in said cause, a copy of which original pétition is attached, made 
an Exhibit A, and made a part hereof; and for any and ail relief which to 
your honors seem just and équitable." Although no process appears to hâve 
been prayed for, issued, or served, Henry Wagner appeared and flled a gênerai 
demurrer to the bill for want of equity. Thomas Carson, as administrator 
with the will annexed of Maria Josefa Cavazos, deceased, also appeared and 
filed gênerai and spécial demuiTers. The circuit court sustained the gênerai 
deraurrers of Wagner and Carson, some of the spécial demurrers of Carson, 
and, the complainants declining to amend, dismissed the bill. The complain- 
ants appeal to this court, assigning as errors, in substance, that the circuit 
court erred in sustainlng the demurrers to the bill. 

T. J. McMinn, for appellants. 

H. J. Leovy and J. P. Blair, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BEUCE, 
District Judge. 

PAEDEE, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The complainants' bill is framed in disregard of the equity rules 
of the suijreme court of the United States and the generally recog- 
nized rules of equity pleading, but we gather from it that the 
complainants therein are seeldng to set aside and annul a judg- 
ment, rendered at law in an action in which they and many othera 
were parties, because the judgment was preceded by an agreement 
between some of the parties to the action in which provision was 
made for the recovery of the title, rents, and profits of real estate 
in favor of two of the parties thereto, to the exclusion of the rest, 
but under which eventual distribution should be made to ail the 
parties according to interest as determined by the arbitra tion 
therein provided for. The agreement is attacked because of al- 
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leged error and mistake on the part of the complainants, in that, 
at the time of signing the same, the complainants were misled and 
misinformed as to the real purport and effect of the agreement by 
reason of the absence at the time of their counsel previously em- 
ployed, and by the représentations and persuasion of the attor- 
neys of other parties; because the agreement was calculated to 
operate a fraud upon the court in the trial of the action then pend- 
ing at law; because certain provisions therein contained were 
agaînst public policy; because two of the arbitra tors named in the 
agreement were of counsel for certain of the parties in interest; 
and because the provisions with regard to arbitration were not 
otherwise in accordance with the provisions of the Revised Stat- 
utes of Texas relating to arbitrations. It is also intimated in the 
bill that by reason of the agreement the title eventually to be 
given the United States would be in some way defective. The 
claim that the agreement was void for mistake on the part of the 
complainants in not being informed as to its real purport and effect, 
even if otherwise sufficient to warrant relief, — which is doubtfui, — 
loses nearly, if not ail, of its force when we consider the length 
of time which elapsed between the agreement and the institution 
of the présent suit, to say nothing of the averments in the bill, 
in which it clearly appears that the complainants' real grievance 
is that the principal parties thereto did not at the time intend to 
carry ont the agreement, and that they hâve during ail thèse years 
delayed and refused to carry out the same. Besides this, the aver- 
ments of the bill with regard to error and mistake on the part 
of the complainants are altogether too indeflnite and gênerai in 
regard to any mistake upon the part of the complainants. 

We hâve searched the bill in vain to flnd a spécifie averment 
that at any time any or either of the complainants was actually 
misled or deceived as to the purport and effect of the agreement. 
The averment that "for want of counsel, and on account of the 
absence of well-prepared and well-considered légal advice, peti- 
tioner Woodhouse was led into error," is the nearest approach to 
any averment of the kind, and that is whoUy insufficient. The 
agreement being between only two of the plaintiffs and part of the 
interveners in the action at law, and providing only for an ascertain- 
ment of the interest of the parties to the same after a favorable 
verdict should be obtained in the action, we are whoUy unable to 
see that there was any necessity whatever for bringing the agree- 
ment to the notice of the court, or any impropriety whatever in 
failing to hâve it entered of record. So far as it was an attempt 
by the parties to settle their différence out of court by arbitration, 
or in any other amicable manner, the proceeding is to be com- 
mended rather than adversely criticised. Parties may adjust their 
différences out of court, and afterwards give effect to the settle- 
ment by a judgment or decree of court, which will be as binding 
and conclusive as any other adjudication. Nashville, C. & St. 
L. R. Co. V. U. S., 113 U. S. 261, 5 Sup. Ot. 460. The contention 
that the agreement was against public policy seems to be wholly 
based upon the fact that by the terms of the same a portion of the 
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moneys eventually to be deriYed from the United States for the 
purchase of the Ft. Brown réservation was to be paid to certain 
agents at Washington who assisted in procuring the said appro- 
priation. It is tnie that the act of congress making the appropri- 
ation provides that the "full amount of the price including rent 
shall be paid direct to the owners of the property"; it is also true 
that contracts for services in procuring législation by lobbying are 
against public policy; but, conceding this, it by no means follows 
that any f raud could or would hâve been imrpetrated on the United 
States if, after the money had been paid by the United States di- 
rectly to the owners of the property, the owners of the property 
had thereupon recognized and paid for legitimate services rendered 
by agents in procuring the appropriation. In the case of Trist 
V. Child, 21 Wall. 441, the distinction is clearly recognized between 
contracts for lobbying services and contracts for professional or 
other services legitimately rendered by agents. The bill is silent 
as to the character of the services rendered in Washington for 
which payment was to be made. We naturally indulge in the pre- 
sumption that they were lawful. At the same time it is to be 
noticed that if the complainants' charge that the agreement was 
against public policy, and a fraud upon the government, is well 
founded, it by no means follows that the complainants in the prés- 
ent case can obtain relief on that ground. On the contrary, the 
court would be likely to apply the maxim in pari delicto against 
at least two of the complainants. The charge that two of the 
arbitrators named in the agreement were of counsel for parties in 
interest, and therefore disqualifled to act, is without any merit, par- 
ticularly when taken in connection with the fact that the bill 
utterly fails to show that the complainants were unaware of such 
employment and interest at the time the agreement was entered 
into. 

It is true that the Eevised Statutes of the state of Texas provide 
a mode of submitting causes for arbitration, which statutes di) 
not appear to hâve been complied with in toto in the agreement in 
question; but the last article (56) of the title on the subject con- 
cludes as follows: 

"Nothlng hereln shall be construed as affecting the existlng right of parties 
to arbltrate thelr différences in such other mode as they may sélect" See 
Rev. St. Tex. tlt. "Arbitration." 

We are of opinion that the circuit court ruled correctly on the 
gênerai and spécial demurrers to the complainants' bill, and that 
the assignments of error in this court are not well taken. As the 
complainants refnsed to amend in the circuit court, and stood on 
their bill, which was clearly defective in substance and for want 
of parties and as to the relief sought, we are constrained to sustain 
the circuit court in dismissing the bill, At the same time, we 
notice that, under the facts recited in the bill, the complainants 
hâve an equity which may hereafter require judicial récognition. 
The agreement attacked undoubtedly created a trust in favor of 
the parties thereto, and equity may require that such trust shall 
be recognized and enforced. In a suit for such purpose, the de- 
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crée dismîssing the bill in the présent case without réservation 
may be interposed, and perhaps with effect, as res judicata against 
the présent complainants. To avoid this, and to save any équi- 
table rights the complainants may actually hâve, a majority of this 
court are of opinion that the decree should be amended so as to 
show that the bill was dismissed without préjudice, but at com- 
plainants' cost The decree of the circuit court appealed from is 
reversed, and a decree is rendered in favor of Henry Wagner and 
Thomas Carson, administrator with the will annexed of Maria Josefa 
Oavazos, deceased, dismissing the complainants' bill without préj- 
udice, but with coSts of this and the circuit court 



KEMP V. NICKERSON et al. 

(Circuit Court, D. Massachusetts. March 20, 1895.) 

No. 344. 
Lâches — Stalb Claim. 

K., an heir at law of one N., more than 23 years after the death of N. and 
the prohate of his will, filed a bill against N.'s executois and ti-ustees, al- 
leging that under the will such executors and trustées had no exclusive 
property in or control over certain assets of the testator, and seeking dis- 
tribution thereof as intestate estate. The bill gave no reason for the de- 
lay, and chargea no Imposition or fraud. Held, on demurrer, that the suit 
was barred by plaintiff's lâches. 

This was a suit by Phoebe D. Kemp against Seth Nickerson, Jr., 
and others, executors of John Nickerson, deceased, to obtain dis- 
tribution of a part of the estate of the décèdent. Heard on de- 
murrer to the bill. 

Harvey D. Hadlock, for complainant. 
Robert M. Morse, for défendants. 

COLT, Circuit Judge. This case was heard on demurrer to the 
bill. It appears from the bill that the plaintiff is an heir at law 
of John Nickerson, who died in 1869, leaving an estate estimated 
at f 150,000; that an instrument purporting to be his last will 
and testament was approved and allowed by the probate court 
held at Barnstable in the commonwealth of Massachusetts; that 
the défendants were appointed executors and trustées under the 
will, and took upon themselves the duties thereof. The bill fur- 
ther allèges on information and belief that said instrument was 
prepared and signed when the said testator was in extremis. 
The bill further allèges that under the ninth clause of said in- 
strument the défendants hâve no exclusive property in or con- 
trol over the bank and railroad stocks coming into their hands 
as executors and trustées, and that the same should be distributed 
under the laws of Massachusetts as intestate estate. From the 
allégations in the bill it may be presumed that the will was probat- 
ed in 1869, the year of the testator's death. This suit was not 
brought until 1893, or more than 23 years thereafter. There is 
no reason given in the bill why the plaintiff did not earlier in- 
stitute suit, nor any excuse for her long delay; no impediment 
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on her part is alleged, or concealment in relation to the will or 
the probate thereof; nor is any imposition or fraud charged. 
One of the grounds of demurrer is the lâches of the plaintiff in 
the prosecution of this claim. Without passing upon the othér 
grounds of demurrer, I think this suit, under the well-settled rule 
governing stale claims, is barred by reason of the long unexplain- 
ed delay and gross lâches of the plaintiff. Broderick's Will, 21 
Wall. 503; Marsh v. Whitmore, Id. 178; Badger v. Badger, 2 
Wall. 87; Godden v. Kimmell, 99 U. S. 201; Brown v. County of 
Buena Vista, 95 U. S. 157; Speidel v. Henrici, 120 U. S. 377, 7 
Sup. et. 610; Richards v. Mackall, 124 U. S. 183, 8 Sup. Ct. 437; 
Pearsall v. Smith, 149 U. S. 231, 13 Sup. Ot. 833; Metropolitan 
Bank v. St. Louis Dispatch Co., 149 U. S. 436, 13 Sup. Ct. 944; 
Harwood v. Railroad Co., 17 Wall. 78; Hammond v. Hopkins, 143 
U. S. 224, 12 Sup. Ct. 418; Hume v. Beale's Executrix, 17 Wall. 
336; Mackall v. Casilear, 137 U. S. 556, 11 Sup. Ct. 178; Stearns 
V. Page, 7 How. 818; Hanner v. Moulton, 136 U. S. 496, 11 Sup. 
Ct. 408; Bowman v. Wathen, 1 How. 189; Boon v. Chiles, 10 Pet 
177, 223; Bright v. I^gerton, 29 Beav. 60; Gale v. Nickerson, 144 
Mass. 415, 11 N. E. 714. Demurrer sustained; bill to be dis- 
missed, with costs. 

PHOENIX FURNITURE CO. v. PUT-IN-BAY HOTEL 00. et al. 

(Circuit Court, N. D. Ohio, W. D. February 20, 1895.) 

No. 1,088. 

1. Mechanics' Liens— liABOH of Akchitect in Pkepabing Plans and Supeb- 

INTENDING CONSTRUCTION. 

A statute givlng a lien to a person "who performs labor or furnisties 
machinery * * • for erecting, alterlng, repairing or removing of a 
hoTise, * • • by virtue of a contract," etc. (Lavvs Ohio 1894, p. 135), 
includes not merely tbose performing manual or unskilled labor, but ex- 
tends to the labor of an archltect in preparing plans and spécifications, 
and in superintending construction, where it appears tiiat such plans and 
spécifications were prepared with a view to tbe particular location where 
the building was actually erected, and in pursuance of a contract having a 
substantial financial basis. 
8. Same. 

Quaere, whether a lien could be maintained for the plans and spécifica- 
tions dlsconnected with the labor of superintendence. 
8. S AME — Place op Filing Lien. 

Under such circumstances the lien claim is properly flled in the county 
where the building was erected and the labor of superintendence per- 
formed, although most of the labor of preparing the plans and spécifica- 
tions was performed in a différent county. 

This was a suit by Phoenix Purniture Company against the Put- 
in-Bay Hôtel Company and others to enforce a mechanic's lien. 

George H. Beckwith and A. L. Smith, for complainant 
M. G. Bloch and J. K. Hamilton, for E. O. Eallis & Co. 
A. P. Crâne and W. H. A. Read, for John M. Crocker. 

RICKS, District Judge. The journal entry referring this case to 
a spécial master is not before me, neither are its terms referred to 
in the master's report; so I am not sure as to the exact nature of 
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the order nnder whîch the référence was made. But I hâve no 
recollection of the court's passing upon any légal questions in- 
volved, so that I assume that the case falls within that of Kimberly 
y, Arms, 129 U. S. 512, 9 Sup. Ct 355, and Davis v. Schwartz, 15 
Sup. Ct. 239, in so far as the weight to be given to the master's 
flndings of facts is concerned. 

There are no serious questions of fact involved in any of the ex- 
ceptions pressed by counsel for any of the parties. The most im- 
portant questions are questions of law, and are involved in the 
claims of E. 0. Fallis & Co. and John M. Crocker. Fallis & Co. 
claim a mechanic's lien for preparing plans and spécifications for 
the building known as the "Hôtel Victory," and for the gênerai 
superintendence of the work of constructing the same. This claim 
is resisted very earnestly on the following grounds: First. That, 
under the laws of the state of Ohio, an architect is not entitled to 
a mechanic's lien, either for preparing plans and spécifications for 
a building, or for the gênerai superintendence of the work of con- 
structing the same. Second. That they failed to comply with 
the plain requirements of the statute relative to the filing of the 
same, and insist that inasmuch as the plans and spécifications were 
prepared in Lucas county, Ohio, the lien should not be filed in 
Ottawa county, Ohio. Third. That no valid contract was ever 
made between the Put-in-Bay Hôtel Company, or its authorized 
agent, and E. O. Fallis & Co. Fourth. That the work was aban- 
doned in the fall of 1889, and the lien was not filed within four 
months thereafter. Fifth. The omission to set forth in the lien 
filed by Fallis & Co. the changes subsequently made in the original 
plans of the hôtel confines such lien to the amount of the original 
contract. Sixth. The cost of the hôtel does not amount to the 
sum claimed by the défendants Fallis & Co., on which they hâve 
computed their lien. Seventh. That Fallis & Co. are estopped 
from asserting a lien as against the first mortgage. 

The mère statement of thèse several grounds for exception 
would indicate the facts in dispute, and, in so far as the master 
has reported upon them, I think they are conclusive, in the absence 
of anything to show that they are unsupported by the évidence. 
Upon ail thèse questions of fact the master has found in favor of 
the défendants E. O. Fallis & Co., to wit: That there was a valid 
contract between the Put-in-Bay Hôtel Company and Fallis & Co.; 
that the lien was filed within four months after the work was com- 
pleted; that the cost of the hôtel amounts to the sum claimed by 
the défendants Fallis & Co.; and that there are no questions of 
fact which estop them from asserting their lien against the first 
mortgage. 

I shall not undertake to argue at length in this opinion the légal 
questions involved. It seems to me just and équitable that this 
statute in favor of lienors should be given as broad a construction 
as the intent of the législature will permit. The statute reads 
as follows: 

<'A: person who performs labor, or furnîshes machinery, * ♦ • for erect- 
Ing, alterlng, repalringor removing of a house, • • ♦ by virtue of a cou- 
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tract with the owner or his authorized agent, • • » shall hâve a lien." 
Laws 1894, p. 135. 

The contention that the word "labor" in this statute means only 
manual labor or unskilled labor would put upon it a very narrow 
and strained construction. There is no reason in equity or in law 
why the architect who conceives and puts upon paper the design 
for such an immense building as this Hôtel Victory is, and who 
puts upon paper with such minuteness of détail the spécifications 
and drawings as to enable any one skilled in such business to erect, 
with perfect proportions and proper stability, such a mammoth 
structure, should not be protected in his contribution to the com- 
pletion of such work, as well as the carpenter, the plumber, the 
painter, or the frescoer who performs. manual labor. The court 
certainly ought not to strain the statute to exclude labor of this 
high character and grade, unless it is plainly the intent of the légis- 
lature that it should bear such interprétation. The master has 
entered into the discussion of this question with détail, referring 
to the authorities and statutes, and I fully concur in his flnding 
that the architect in this case is entitled to a lien not only for the 
plans and spécifications, but for the labor and assistance in the 
construction of the building in pursuance of thèse plans ; for it ap- 
pears from the testimony very clearly that thèse architects were 
not called upon to design a plan to be used at some indefinite loca- 
tion, and at some future time not fixed, and in pursuance of a 
scheme wholly spéculative, fout they were called upon to draw 
plans and spécifications for this building, to be located at this 
place, and in pursuance of a contract having a substantial flnancial 
basis. In view of the facts as established, it is not necessary to 
détermine whether this lien could be maintained for the plans and 
spécifications, disconnected with the labor and superintendence; 
and it is perhaps best not to enter into a considération of this ab- 
stract question. 

The contention that the claimants failed to comply with the stat- 
ute when they filed their lien in Ottawa county, while the plans 
and spécifications were prepared in Lucas county, is, it seems to 
me, not sustained by either reason or law. While it may be true 
that the labor on the plans and spécifications was principally done 
in Lucas county, yet the mère resuit of that labor in Lucas county 
was to put upon paper figures and facts and drawings which were 
valueless until used and put into the form and proportions of a 
building. That could only be done in Ottawa county. That was 
where the practical use was made of whatever labor was done in 
Lucas county. The benefit having resulted to the parties because 
of the application made of the labor of the architects in Ottawa 
county, the lien should be flled there, where the building and the 
real estate were situated. 
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G. A. GRAT CO. v. TAYLOR BROS. IRON-WORKS CO., Llmltea, et al. 

(Circuit Court of Appeals, Flfth Circuit. November 27, 1894.) 

No. 257. 

1. CONFLICT OF LaWS— LOCUS OP CONTRACT OF SaLE— RbSCTSSION. 

A corporation domiciled In Loulsiana placed an order for a machine 
with a manufacturing company located in Oliio; the correspondence sliow- 
Ing the complète terms of the contract, both as to amount and time of 
payment. The builder sent an agent to superiutend the érection of the 
machine, and wrote to the purehaser that it might hand the cash and notes 
to him. The machine being ready for opération, the purehaser telegraphed 
that it could not malïe the cash payment. The seller then wired their 
agent to accept the purchaser's draft at CO days, with interest, in lieu of 
the cash payment. Hcld, that the original contract was made under the 
law of Ohio, and that there- was nothing in the circumstances to show a 
subséquent rescission of that contract and the mailing of a new one in 
Louisiana. 

2. Samb— Vendor's Privilège. 

As the common law governs contracts of sale of Personal property in 
Ohio, where this contract was made, the sellers could not clalm the ven- 
dor's privilège given by the Civil Code of Louisiana. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a bill by the G. A. Gray Company against the Taylor 
Bros. Iron-Works Company, Limited, and others, for injunction, and 
for rescission of a sale, etc. Afterwards, an amended and supple- 
mental bill was filed, making Michael Frank a party défendant, 
alleging that he had purchased from défendant the property which 
complainant was seeking to recover. A decree was entered dis- 
missing the bill and supplemental bill, as against Michael Frank. 
Complainant appeals. 

F. L. Kichardson, for appellants. 

By article 3227, Civ. Code, "he who has sold to another any movable property 
which is not paid for, has a préférence on the price of his property over the 
creditors of the purehaser whether the sale was made on a crédit or without, 
If the property still remains in the possession of the purehaser; so that, if the 
vendor may bave taken a note or other aciinowledgment from the buyer, he 
still enjoys the privilège." Rivas v. Hunstock, 2 Rob. (La.) 103. If it is urged 
that the seizure and sale of the property hâve destroyed the vendor's lien, 
it was held in Lyons v. McRae, 14 La. Ann. 438: "Where property has been 
seized and sold under exécution, the money realized still belongs to the debtor, 
and must be surrendered to the syndic." Nor can it be claimed that it was 
necessary to préserve the privilège by registry. Stevenson v. Brown, 32 La. 
Ann. 461; Allen v. Buisson, 35 La. Ann. 1G8; Bank v. Williams, 43 La. Ann. 
419, 9 South. 117. The contract made in Ohio should hâve been made and 
completed in that state, to be an Ohio contract,— for in Mcllvaine v. Lagare, 
36 La. Ann. 360, where the contract of sale was made in Ohio, but the ac- 
ceptance was not to take place until af ter inspection in Louisiana, it was held 
that this was a Louisiana contract; and in Overend v. Robinson, 10 La. Ann. 
728, "where the sale between the parties was made in New York, executory 
merely, with the Intention that it should be consummated in New Orléans, and 
it was consummated there, the contract must be considered as completed in 
New Orléans, and the vendor's privilège may be exercised aceording to the 
laws of Louisiana." In the case at bar the planer was to be delivered and 
set up in New Orléans. That setting up was a thlng to be done in this state 
satlsfactorily before payment. It was to be erected and tested. Aceording to 
the above décisions, that executory contract would hâve made this a Louisiana 
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«outract But that eontract was annulled by the refusai of def enuanta to 
comply with its tenus after Its arrivai, and défendants then made to Mr. 
Bdman, the agent in this state, a new proposition, on new terms. The Gray 
Company released them from it, consented to the revocation, and might hâve 
sold to any third person. By Civ. Code, arts. 1805, 1806; the modification or 
change in a proposition Is In ail respects a new offer, and "he who makes the 
oflCer may withdraw it." See Benj. Sales, p. 287. Défendant Mr. Frank, who 
alone défends this suit, claims that this was only a modification of the Ohio 
eontract, and that it is the same eontract We hâve seen that eontract was 
executory hère, but if it was net, and was complète there, under article 1805, 
Civ. Code, that eontract ceased to exist by mutual agreement. By this article, 
"the acceptance to form a eontract must be in ail things conformable to 
the ofiCer." It cannot be denied that that aceptance had been withdrawn 
after its arrivai, and both parties set free. It cannot be denied that a new 
and materially altered ofCer to buy was made after the arrivai of the thing 
hère. There can be no question of novation of the eontract, but it was an- 
nulled, and that long before the fallure of défendants, and before any litiga- 
tion was contemplated. 

Another question was raised In argument In the lower court. Admltting 
that this machine was hère in New Orléans, and the property of the Gray 
Company, of Ohio, but represented by an agent hère, will a sale made by 
that agent to one domiciled hère, upon an offer transmitted through the agent 
to the foreign principal, and accepted through same agency, be a Louisiana 
eontract? The suprême court of this state holds that It Is, in Chaffe t. 
Heyner, 31 La. Ann. 599: "As to rights and remédies of creditors, personal 
property has a situs or locality, and Is to be govemed by the laws of the coun- 
try where it Is located." When there arlses a confllct between the law of 
the domicile of the owner and the créditer, the court holds this: "While 
recognizing the principle that ail contracts in regard to personal property 
must be regulated by the lex loel of the domicile of the owner." But the situa 
of the thing sold cannot détermine the question presented as much as the ques- 
tion, under what laws did the agreement take place? In the same case above 
quoted the court said, "This was not an executed eontract, but an executory 
eontract, and it was to hâve its exécution in Louisiana." In Beirne v. Patton, 
17 La. 590, this court correctly announces that "it Is a well-settled rule that, 
where a eontract Is either expressly or tacltly to be performed In another 
place than that where it Is made, its validlty Is to be govemed by the law 
: of the place of performance." Story, Confl. Laws, p. 233; 2 Kent, Comm. 
pp. 393, 459. So that this eontract at bar, whether vlewed as having its in- 
ceptlon In Ohio and completlon hère, or as whoUy begun and executed hère, 
after Its arrivai, should be govemed by the laws of this state, as to the 
rights and remédies. 

It was further argued by défendant that this planer had become part of the 
realty by being placed in the foundry upon a brick foundation. The plan 
annexed shows the location, and the testimony shows that It is movable wlth- 
out Injury to the walls of the building. In Lapene v. McCan, 28 La. Ann. 
740, It was held that steam boilers whlch could be moved without damage 
to the sugar house did not form a part of the realty, and the vendor's privilège 
was maintained. Not belng attaehed to the building, It was a movable. 
Mackle V. Smith, 5 La. Ann. 717. In Daugherty v. Vance, 30 La. Ann. 1247, 
mnles attaehed to a plantation, and consldered an immovable by destination, 
were seized and sequestered, and vendor's privilège recognlzed as against 
the entire immovable property. 

Finally, we respectfully submlt that it has been shown that the eontract 
8ued upon was a Louisiana eontract; that. If consldered as having had its 
orlgln in Ohio, it was executory in this state, and that eontract was set aside, 
&nô. a new one made hère, after the machine arrived hère; that this machine 
did not become a part of the foundry building, — an immovable; that com- 
plalnants are entltled to the vendor's lien and privilège upon the property 
-sold, or the proceeds tbereof in the hands of défendant Mr. Frank, as prayed 
for. 

Max Dinkelspiel, W. 0. Hart, J. D. Bouse, and William Grant, for 
appellees. 
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Before PARDEÉ and McCOEMICK, Circuit Judges, and BEUOE, 
District Judge. 

McCOEMICK, Circuit Judge. We aflarm the judgment of the cir- 
cuit court in this case. The case liinges on the question whether 
the contract of sale of certain movable goods mentioned in the rec- 
ord was made under the law of Ohio, or ander the law of Louisi- 
ana. Taylor Bros. Iron- Works Company, domiciled in New Orléans, 
La., placed with the appellant (an Ohio corporation doing business 
in Cincinnati) an order for a planer. The correspondence between 
thèse parties shows their agreement as to the thing to be manu- 
factured and sold by appellant to Taylor Bros. Iron-Works Com- 
pany, the price, and the time of payment. The machine, as first 
ordered, was priced at |4,445. This was changed so as to add |90 
to the cost, making the price |4,535, one-fourth of which was to be 
paid cash on the day of the arrivai of the machine in New Orléans, 
and the balance in six months from that date, with interest. On 
the IStli of April, 1892, the purchaser wrote the appellant to "push 
the work [of making the machine] to completion as soon as prac- 
ticable, and forward by quickest route, making best rate you can 
for us." On July 14th, appellant wrote the purchaser: 

"Your planer Is done, and is being prepared for shipment. Ordered in the 
car yesterday, and are in hopes of gettlng car out to-morrow evenlng. * » » 
Our superlntendent will start just as soon as you wlre us the machine has 
come." 

On July 26th, appellant wrote purchaser: 

"Not hearlng from you, we take It for granted that planer has arrived In 
New Orléans, and possibly our Mr. Erdman. Is with you. If so, you might 
hand Mr. Erdman the cash and notes in settlement for planer." 

On July 29th tbe purchaser replied: 

"We hâve received the planer, and are now unloading same. Mr. Erdman 
was over last night, but, as we will not hâve it on foundation before Saturday 
evening, he went baek, to return Saturday evening and spend Sunday with 
us. It will be the middle of next weels before we can run it, as the driving 
gear cornes on the outside, and we hâve to put up three counter shafts to 
reach it" 

The purchaser placed the machine in position in the iron works, 
adjusted it to the other machinery and the motive power therein, 
ready for use, and then, on the lOth day of August, wired appellant, 
at Cincinnati, "Not a matter of choice, but necessity; cannot make 
cash payment now." Tbe appellant then wired Mr. Erdman to ac- 
cept purchaser's 60-day draft, with interest, in lieu of cash payment. 
We are of opinion that this case does not come within the authority 
of Mcllvaine v. Legare, 36 La. Ann. 359, or within any of the au- 
thorities cited for appellant. This contract of sale was made 
under the law of Ohio, the place of the domicile of the vendor. The 
sale was complète on the delivery of the flnished machine to the 
carrier. The fact that appellant's superlntendent came to New 
Orléans to be présent at the starting of the machine to work did 
not effect or show a suspension of the contract of sale. There was 
nothing in the circumstances, the correspondence, or the conduct 
Gif any of the parties to show or effect a rescission of the sale made 
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in OMo, and the making of a new sale in Louisiana, The thing, 
the subject of tlie sale, remained the same in substance and situa- 
tion. The price was not changed. The purchaser could not make 
the cash payment, and the vendor accepted a 60-day draft, with in- 
terest, in lieu thereof. This does not express or imply a rescission 
of the sale already made under the law of Ohio, where the common 
law governs such contracts. The purchaser did not pay appellant 
for the machine. It has been seized and sold at the suit of other 
creditors of the Taylor Bros. Iron- Works Company. Appellant's 
contract being a common-law contract of sale of personal property, 
it cannot claim the vendor's privilège given by the Civil Code of 
Louisiana. The Judgment of the circuit court is afSrmed. 



PROVISIONAL MUNICIPALITÏ OF PENSACOLA v. NOETHRTJP. 

(Circuit Court of Appeals, Fiftli Circuit February 25, 1895.) 

No. 341. 

Street-Rail'wat CoMPATfiES — Obijgation to Pave Streets — Rights dp Bond- 

HOLDBRS. 

A street-railroad company, operating under an ordinance requiririg it to 
keep "in good condition" tlie street between its rails and one f oot each slde 
thereof, was required by a subséquent ordinance to pave the street to the 
same extent. The company accepted this ordinance, agreed to pay the 
town the cost of such paving, and consented that such cost should be a lien 
on its property. After the passage of the ordinance, but bef ore the date 
of the agreement, the company issued and sold its mortgage bonds. Held, 
la a suit to foreclose the mortgage bonds, that the city had no lien for 
pavements laid under the ordinance and agreement. Chicago v. Sheldon, 
9 Wall. 50, and Rallroad Co. v. Hamilton, 10 Sup. Ct. 546, 134 U. S. 296, 
foUowed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Plorida. 

This was a bill by W. H. Bosley, Douglas Gordon, and D. W. 
Thorne, citizens of Baltimore, Md., against the Pensacola Terminal 
Company, a corporation of the state of Plorida, to foreclose a mort- 
gage to secure an issue of bonds. The cause was heard in the 
circuit court upon a pétition flled by the provisional municipality 
of Pensacola against W. H. Northrup, as receiver of the terminal 
company, praying that certain amounts should be decreed to the 
petitioner prior to any allowance upon the bonds. The court, by 
interlocutory order, denied the relief asked, with costs against the 
vetitioner. From this order the petitioner appealed. 

The facts, as stated in the appellant's brief, and assenteJ to and 
adopted by the appellee, were as follows: 

On May 1, 1892, the Pensacola Terminal Company was operating a Une of 
street railway in the city of Pensacola, having been Incorporated under the 
gênerai incorporation laws of Florida, and uslng the streets of the city under 
the provisions of an ordinance of December 6, 1882, requirlng that the portion 
«f the street between the rails of the street railroad, and one foot on each slde 
thereof, should be kept In good condition. On February 3, A. D. 1892, the 
provisional municipality of Pensacola enacted an ordinance to pave Palafox 
street, along which the road of the terminal company was laid, and over 
wMcb It was operating Its horse street cars. One of the provisions of this op- 
v.t)6F.no.5 — 44 
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dlnance Is (section 3) to "requlre the Pensacola Terminal Cîompany to pare thn 
Street between Its rails and one foot on each slde thereof," In the manner 
■whlch the munlclpallty should contract for the pavlng of the entlre wldth of 
the Street After that day (May 1, 1892) the terminal company Issued bonds 
to complalnants in the biH of complaint, secured by a mortgage on ail of Its 
property, franchises, privilèges, and immunltles then existlng or thereafter to 
be acqulred, and upan its rents, profits, and receipts. On March 6, 1893, after 
the exécution of said mortgage, the terminal company and the munici'pallty 
entered Into an agreement by whieh the former accepted "the benefits, liabiî- 
Itles and terms of the contract for street pavlng" which the latter had made, 
and agreed "to pay to the said provlsional municipality the amount of the cost 
of the pavlng required to be done by It" by the terms of the ordinance, and 
agreed "that the lien fixed by said ordinance" should "exlst upon Its property" 
for the amount apportloned for the pavlng between the rails and one foot on 
each slde thereof. On May 26, A. D. 1893, the mortgage bondholders flled 
their bill to foreclose, and for a receiver. On the same day the court made an 
order appolnting W. H. Northrup receiver. On June 15, A. D. 1894, the pro- 
vlsional municipality filed Its pétition in the court, recltlng the afore-men- 
tioned ordinances and agreemeats; that three Installments of the amount for 
whieh the terminal company was liable were due and unpald, and were a 
lien, under the laws of Florida, of prlor dignlty and paramount to ail others 
on the right of way, rolling stock, and ail other property of the terminal com- 
pany in the hands of the receiver. The prayer of the pétition is for the court 
to déclare such lien, and to decree the payment by the receiver of said 
amounts, and gênerai relief. The answer of the receiver dénies that, under 
the original charter, it became the duty of the tenninal company to bear the 
expense of pavlng said portion of the street, and dénies that it has ever been 
the duty of the company, under its charter or the charter of the clty of Pen- 
sacola, or any ordinance of the clty, to pave any portion of the street. It ad- 
mits that "it may be true" the provlsional municipality of Pensacola and the 
terminal company entered into the said contract, but allèges that the contract 
was made after the exécution and issuance of the first mortgage bonds held 
in trust by the Baltimore Trust Company, and was never consented to by It or 
the bondholders, and was not blndlng upon them, and was not a lien upon 
said property, In the absence of any law making it such, prlor to the lien of 
the mortgage securing the bonds, and that there is no law of Florida, or valld 
ordinance of the clty of Pensacola, making such pavlng a lien upon said 
property. The évidence submltted was the ordinance of December 6, A. D. 
1882, the ordinance of Febraary 3, 1892, and the contract of March 6, A. D. 
1893. While It appears that the Pensacola Terminal Company has been in- 
corporated, there is no claim that there Is anythlng in Its charter affectlng the 
rlght of the clty to regulate Its use of the public streets under the provisions 
of the Revlsed Statutes of Florida. 

The decree of the circuit court was in thèse terms: 
It is ordered, adjudged, and decreed that the prayer of the said Intervention 
be and is hereby denled, and that the said provlsional municipality of Pen- 
sacola Is not entitled to a lien upon the said property of the said Pensacola 
Terminal Company for the sums expended for paving tjie said portion of 
said street between and on each slde of its track, and that the said provlsional 
municipality do pay the costs of thls proceeding, and that exécution issue 
therefor. 

John 0. Avery and C. H. Laney, for appellant 
W. A. Blount and A. C. Blount, for appellee. 

Before FARDEE and McCORMIOK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PEE CURIAM. We are of opinion that this case is controlled 
by Chicago v. Sheldon, 9 Wall. 50, and by Railroad Co. v. Hamilton, 
134 U. S. 296, 1(J Sup. Ct. 546, and the decree appealed from ia af- 
flrmed. 
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STATE NAT. BANK OF ST. JOSEPH, MO., v. NEWTON NAT. BANK. 

(Circuit Court of Appeals, Elghth Circuit Febniary 23, 189D.) 

No. 502. 

Agreembnt bt Bank to Pay Note— Power op Cashieb. 

Tlie complaiut In an action by one bank against another bank on notes 
payable to tbe M. Co., and executed by its stockliolders, who constituted 
tlie board of dlrectors, among whom was C, the casliier of défendant 
bank, alleged that plalntifC had discounted the notes at the request and 
for the benetit of défendant; tliat the proceeds had been received by de- 
fendant, and used by it in its business; that, though défendant did not In- 
dorse the notes when they were discounted, yet they were executed, and 
Indorsed by the payée to plaintlfC, sololy for the accommodation of de- 
fendant, it agreeing by letter written by 0. that at maturity the notes 
might be charged to défendant, if arrangements were not made for their 
renewal. The answer alleged tlaat the notes were executed for the accom- 
modation of the payée, under an arrangement with plaintifC to discount 
the notes for the sole beneflt of the payée, and not for the beneflt of de- 
fendant; that the letter written by C. was without the knowledge or ratifi- 
cation of défendant or its directors, and that the bank had received no 
considération for the promise that the notes might be charged to its ac- 
count at maturity; that plaintifi: knew at the time that 0. was not only 
one of the makers of the notes, but also a stockholder and officer of the 
payée and indorser, yet did not make inquiry as to his authority to bind 
défendant; that C, in sending the letter, was not acting altogether for de- 
fendant, as its cashier, but was also acting for himself and the M. Co., 
which plaintiff then knew; that C, in requesting plaintiff to place the pro- 
ceeds to defendant's crédit, did so as the représentative of the M. Co., 
which plaintiff then knew, and that with sueh knowledge, and in com- 
pliance with such direction of C, plaintifC placed the proceeds to defend- 
ant's crédit; that the M. Co. directed the proceeds of the notes to be thus 
placed to defendant's crédit as a mère matter of convenience to the M. Co., 
and not as a matter of convenience to défendant; that défendant had no 
notice of such direction till after the crédit was given; and that In giving 
such direction the M. Co., as plaintifC knew, did so merely to facilitate the 
transmission to it of the proceeds of the loan. Ueld, that plaintifC's motion 
for a judgment on the pleadings was properly overruled, as it admitted ail 
the allégations of the answer, and it is not within the scope of the ordi- 
nary duties of a cashier to bind his bank by agreement to discharge obliga- 
tions which he bas himself contracted for the accommodation of a third 
party. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by the State National Bank of St. Joseph, Mo., against 
the Newton National Bank, on notes. Judgment for défendant. 
Plaintiff brings error. 

M. A. Eeed and J. G. Slonecker filed brief for plaintiff in error. 
C. S. Bowman and Charles Bûcher flled brief for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. The sole question presented by this rec- 
ord is whether an answer flled by the Newton National Bank, the de- 
fendant in error, to a suit brought against it by the State National 
Bank of St Joseph, Mo., the plaintiff in error, stated a good défense 
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to the action. The question arises in the following manner: Tiie 
State National Bank of St Joseph, Mo., hereafter termed the "St. 
Joseph Bank," sued the Newton National Bank, hereafter termed 
the "Newton Bank," in the circuit court of the United States for 
the district of Kansas, to recover the amount due on two promissory 
notes, each for the sum of $10,000, which were executed on July 
21, 1890, and were afterwards sold to the plaintiff bank. Both 
notes were payable to the order of the McLain Live-Stock & Invest- 
ment Company. One of them was executed by A. H. McLain, 
Horace McLain, C. E. McLain, and A. O. McLain. The otlier was 
executed by A. H. McLain, E. S. McLain, C. R. McLain, and A. O. 
McLain. The makers of thèse notes owned ail the stock of the 
McLain Live-Stock & Investment Company, and constituted the 
board of directors of that company. C. E. McLain, one of the 
makers of said notes, was also cashier of the Newton Bank, while 
A. H. McLain and A. O. McLain were, respectively, vice président 
and assistant cashier of said bank. The St. Joseph Bank alleged 
in its complaint, in substance, that it had discounted thèse notes 
at the request of the Newton Bank, and for its beneflt; that the 
proceeds of the discount had been received by the Newton Bank, 
and had been used by it in the ordinary course of its business; 
that, although the Newton Bank did not indorse the notes at the 
time they were discounted, yet that the notes were in fact executed 
by the makers thereof, and were indorsed to the St. Joseph Bank 
by the payée, solely for the accommodation of the Newton Bank, — 
the latter bank agreeing, by means of a letter written by C. E. Mc- 
Lain, its cashier, that at the maturity of said notes they might be 
charged to the Newton Bank, if arrangements were not made in 
the meantime for the renewal of the paper. The plaintiff bank 
also alleged that no arrangement for a renewal of the paper was in 
fact made before maturity, that the notes were overdue, and that 
the payment thereof had been demanded from the défendant bank, 
wherefore it prayed judgment against it for the amount due on said 
notes. The answer of the défendant bank to said complaint ad- 
mitted the exécution and sale of the notes to the St. Joseph Bank, 
but it alleged the fact to be that said notes were executed for the 
accommodation of the payée therein named, to wit, the McLain 
Live-Stock & Investment Company, in pursuance of an arrangement 
between said payée and the St. Joseph Bank whereby the latter 
was .to discount, and did in fact discount, the notes for the sole 
beneflt of the payée, and not for the beneflt of the Newton Bank. 
The answer further averred, in substance, that the letter written 
by C. R. McLain, the cashier of the défendant bank, authorizing 
the notes to be charged to it at maturity, was written wholly 
without the knowledge or sanction of the Newton Bank, or of its 
board of directors; that neither said bank nor its board of directors 
had authorized the writing of such letter by its cashier, or had 
ratified his action in so doing; and that the bank had received no 
considération for the promise therein contained, that the notes 
might be charged to its account at maturity. The answer also 
contained the following averments: 
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"That If plalntlff did discount sald notes upon the strength of the said 
Charles R. McLain's direction to It to charge the same to défendant at their 
maturity, which thls défendant dénies, plaintiff well linew at the time tliat 
said Charles R. McLain was one of the maliers of said notes, and was indi- 
vidually Interested in the McLain Live-Stock & Investment Company, the 
Indorser * * * thereof, as a stockholder, director, and oiHcer therein, and 
that, being so Interested, he, the said BIcLain, was in no position to fairly 
and honestly act for, represent, and bind défendant banli in and about the 
matters in which he was so individually interested, and it became and was 
the duty of plaintifC, before accepting the promises and acting on the direc- 
tions of the said McLain, as cashier of défendant, in and about the matter 
aforesaid, to make inquiry as to his authority, as cashier or otherwise, to so 
bind the défendant, which inquiry plaintifC did not make, but with full no- 
tice of the said McLain's individual interest therein, as aforesaid, acted as 
it did in the premises; » • • that the said C. R. McLain, lu writing and 
sending the letter, • * • was not acting altogether for défendant bank, 
as its cashier, but was also acting for and representing himself and the Mc- 
Lain Live-Stock & Investment Company, which plaintifC at the time well 
knew, and the said McLain, in requesting^ the plaintifC to place the proceeds 
of said notes to the crédit of défendant bank, as set up in the pétition, made 
such request and gave such directions as the agent and représentative of 
the said McLain Live-Stock & Investment Company, and for it and on its 
behalf, ail of which the plaintifC undorstood and well knew at the time; 
• * * that it was with such knowledge, and in compliance with such di- 
rection of said C. R. McLain, acting as the représentative and agent of said 
McLain Live-Stock & Investment Company, that plaintiff placed such pro- 
ceeds to the defendant's crédit; ♦ * * that the McLain Live-Stock & In- 
vestment Company directed plaintifC bank to place the proceeds of said notes 
to the crédit of défendant, as aforesaid, as a mère matter of convenience to 
it, and not as a matter of any convenience or accommodation to défendant, 
and défendant had no notice or knowledge of such direction being given until 
after such crédit was given as aforesaid; that, in giving such direction to 
plaintifC to crédit this défendant with the proceeds of sald notes, the said 
McLain Live-Stock & Investment Company, as plaintifC well knew, did so 
merely for the purpose of facilitating the transmission to it of the proceeds 
of said loan." 

The plaintiff bank subsequently filed a reply to said answer, 
■wherein it denied ail of the allégations contained in the answer. 
It afterwards filed a motion for a judgment in its favor upon the 
pleadings, which motion the court overruled. Thereaf ter, the plain- 
tiff bank announced that it would rest the case on its motion for a 
judgment upon the pleadings. The circuit court thereupon entered 
a judgment in favor of the défendant To reverse that judgment 
the plaintiff bank has removed the record to this court by writ of 
error. 

It it manifest that the aforesaid motion flled by the plaintiff 
proceeded upon the theory that the admissions contained in the 
answer were sufficient to warrant a judgment in favor of the plain- 
tiff, irrespective of ail other allégations in said answer contained. 
The motion admitted ail of the afiarmative allégations contained in 
the answer which were at flrst put in issue by the reply. By flling 
said motion the plaintiff, in effect, asserted, and rested its case on 
that assertion, that, notwithstanding ail of the facts stated in the 
answer, it was nevertheless entitled to a judgment. We think that 
this position was untenable. In view of the motion for a judgment 
on the pleadings, it stood admitted of record that the notes in suit 
were discounted for the sole beneflt of the McLain Live-Stock & In- 
vestment Company, in pursuance of a previous agreement between 
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it and the plaîntiff bank; that the proceeds were received and used 
by the investment company, and not by the Newton Bank; that 
they were placed to the crédit of the Newton Bank, on the books 
of the plaintiff bank, merely as a con^enient mode of transmitting 
the same to the investment company; and that the plaintiff was 
well ad\1sed of that fact when it made the discount. It also stood 
admitted that the letter signed by G. E. McLain, as cashier of the 
Newton Bank, authorizing said notes to be charged at maturity to 
that bank, had been written by said McLain of his own motion, 
withOTit the knowledge or sanction of said bank or its board of 
directors, and that the plaintiff bank had caused no inquiries to 
be made as to the estent of McLain's authority, although it well 
knew that by writing said letter he had assumed to bind the bank, 
of which he was cashier, to pay his individual notes to the amount 
of 120,000. The contention that the letter written by the cashier 
of the Newton Bank had the effect of binding that bank to pay the 
notes in suit, notwithstanding the admitted facts that it was writ- 
ten without any actual authority, and that the bank had not re- 
ceived the proceeds of the discount, must rest upon the assumption 
that it is within the scope of the ordinary duties of a bank cashier to 
bind his bank by an agreementto discharge obligations whichhehas 
himself contracted for the accommodation of a third party. It is 
hardly necessary to observe that the making of an agreementof that 
nature is wholly outside of the ordinary functions of a cashier, and 
that persons dealing with such oflficers hâve no right to présume 
that they hâve been vested with authority to make agreements of 
that character. Upon the state of facts disclosed by the answer 
and admitted by the motion, the case presented for décision was 
not one in which a bank cashier had assumed to borrow money for 
the use and benefit of his bank, but it was one in which he had 
attempted to pledge the crédit of the bank to secure a discount of 
his own notes for the benefit of a third party. It is clear, we 
think, that McLain, as cashier, had no implied power to bind the 
défendant by a transaction of that kind; for, even if the board of 
directors of the bank could make such use of the bank's crédit, — a 
proposition which we need not discuss, — it would not be within the 
scope of the ordinary duties of a cashier to thus pledge its crédit 
and funds. West St. Louis Sav. Bank v. Shawnee Co. Bank, 95 U. 
S. 557; Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572. 

We conclude, therefore, that the answer of the défendant bank 
stated a good défense to the action, and that the motion for a 
judgment on the pleadings was properly overruled. The judgment 
of the circuit court is accordingly afSrmed. 
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INTERSTATE NAT. BANK OF NEW YORK v. NEWTON NAT. BANK. 
(Circuit Court of Appeals, Elgbth Circuit February 23, 1895.) 

No. 503. 

In Error to the Circuit Court of the United States for tlie District of Kanâas. 

M. A. Reed and J. G. Sloneclcer, for plaintiff in error. 

C. S. Bowman and Cliarles Buclier, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Tliis case was submitted under an agreement of 
counsel tliat it sbould ablde the décision in ttie case of State Nat. Bank of St. 
Joseph, Mo., V. Newton Nat. Banlj, G6 Fed. 691; the facts, pleadings, and 
record in both cases being practically the same. In accordance vvith said stip- 
ulation, the judgment of tlîe circuit court is afiirmed. 



COLMAN V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit March 20, 1895.) 

No. 218. 

District Attorneyb— Compek-^ation for Extiîa Services. 

A district attorney, who, by spécial direction of the department of justice, 
rendered services in proceedings brought against the United States under 
authority of the act of congress of Maich 3, 1875, to recover damages caused 
to lands by the improvement of the Fox and Wisconsin rivers, is precluded 
by Rev. St. §§ 1764, 1765, from recovering extra compensation therefor. 
Thèse proceedings, though of a spécial statutory character under the Wis- 
consin laws, were yet, after transference to the fédéral court, to be regarded 
as "civil actions," which it is a part of the attorney's regular duties to pros- 
ecute, under Rev. St § 771. Gibson v. Peters, 14 Sup. Ct 134, 150 U. S. 
342, followed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This was a pétition by Elihu Colman against the United States 
to recover compensation for spécial services rendered under the 
direction of the department of justice during his term of ofiflce, and 
while serving as United States district attorney for the Eastern 
district of Wisconsin. The circuit court dismissed the pétition 
without préjudice to a claim for an allowance of taxable fées, and 
the petitioner appealed. 

The claims in controversy are predlcated upon four différent matters of 
spécial employment, are not made in conformity with the f ee bill or sup- 
ported by any express appropriation, and are as follows: 

(1) For an action in equlty (United States v. Winnebago Paper Co. and 
thlrty-slx other défendants) in which the bill was filed in 1886, in the name 
of the United States, by a spécial attorney appointed by the department of 
justice, to restrain the drawing of water below certain points at the dams at 
Neenah and Menasha, for the préservation of navigation on the Fox river 
Improvements, wherein the petitioner allèges that he rendered services for the 
■complainant, by direction of fie attorney gênerai, of the value of $375, and 
Incurred a Personal expense of $7.30. The bill is certified by Judge Jenklns, 
of this court, as reasonable in amount, without passing upon the validity of 
the daim. The attorney gênera! approved, after deducting $75 from the ac- 
count of service». ; 
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(2) For services renderefl by the direction of the department of justice, 
through request of the war department, for an alleged trespass in cutting 
through the embankment of a locls at Appleton, which was the alleged prop- 
erty of the United States, in charge of the war department, and wherein an 
ejectment suit was instituted in this court in behalf of the United States 
against the Manufacturers' Investment Company. Theclaim is for?150 for 
four days' work, and assisting the spécial assistant United States attoi-ney In 
an argument of demurrer to answer, and personal expenses, $3; certified by 
Judge Jenkins as reasonable in amount, without passing upon its validity. 
The' attorney gênerai deducted $25, and approved the balance. 

(3) For services pursuant to the direction of the department of justice, un- 
der date of September 4, 1891, assisting the spécial attorney of that depart- 
ment In the préparation and trial of Paine Lumber Co. v. U. S., 55 Fed. 854, 
being an appeal from an award by commissioners in a state court for dam- 
age by flowage occasioned by dams maintained by the United States (under 
an act of congress for that object), and removed Into this court. This is 
alleged to bave been adopted as a test case, and occupied 23 days in prépara- 
tion (well shown) and 18 days in trial and argument, and accomplished a 
large réduction in the award, and favorable settlement of other claims upon 
its basis. The bill for services, predicated on the customary professional 
charges, is placed at $3,000, and hôtel expenses are added, $43.50; making the 
total, $3,043.50. It bears a certificate by Judge Jenkins that "$2,500 would 
be a reasonable charge for services rendered and the resuit obtained." The 
department of justice deducted $1,000, and approved the balance. Compé- 
tent witnesses testify that the reasonable value of the services would bo 
$5,000, in View of the resuit accomplished, and under assumptlons of fact ail 
of which are imdisputed. 

(4) Services rendered, in conjunction with the spécial attorney, In settle- 
ment of a large number of similar cases (enumerated, and indicating large 
saving from préviens awards), for which the charge Is $500. There is no 
approval by the court, and the department of justice deducted $250, and ap- 
proved the balance. 

Thèse claims were ail disallowed by the flrst comptroller, for the reasons 
stated, and with remarks as follows: "That such charges do not corne within 
any provision of law. In each of the several cases enumerated in account 
the United States Is a party of record, and the fées therein are taxable only 
in accordance with sections 823 and 824, Rev. St Even if the United States 
was merely an interested party in thèse cases, and not a party of record, 
under section 299, Rev. St., fées for services therein should be assimilated to 
those provided by law for similar services In cases in which the United 
States is a party." • 

In the circuit court the foUowing opinion was rendered by SEAMAN, Dis- 
trict Judge: 

"If thèse several claims could be adjudged upon the showing of meritorious 
and bénéficiai services rendered by the petitioner by direction of the depart- 
ment of justice, there could be no reasonable question of their allowance to 
the amount clalmed in the pétition. But the services were ail rendered in 
matters in which the United States was a party, and immediately interested, 
during the petitioner's term of office as district attorney; and it is dear that 
there can be no recovery for such services beyond the allowances provided by 
statute. Section 1764, Rev. St. U. S., provides that 'no allowance or com- 
pensation shall be made for any extra services whatever, which any officer 
or clerk may be required to perform unless expressly authorized by law.* 
Section 1765 prohibits any offlcer wbose salary, pay, or émoluments are flxed 
by law or régulations from receivlng 'any ad(Ûtional pay, extra allowance, or 
compensation, in any form whatever, for the disbursement of public money, 
or for any other service or duty whatever, unless the same is authorized by 
law, and the appropriation therefor explicltly states that it is for such addi- 
tional pay, extra allowance, or compensation.' Section 770 fixes the salary of 
the district attorney. Sections 823 to 827 prescribe the fées which may be 
allowed, and there is no contention that warrant can be found in either of 
thèse sections for the claims hère presented. The only statutory authority 
which is suggested is chapter 166 (18 Stat 506). That Is the provision for 
possession and improvement of the Fox and Wisconsin rivers, and for pay- 
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ment of overflow damages, and authorizes the department of justice to 'repre- 
sent the Interests of the United States In légal proceedings under thls act' 
It is understood that the appolntment of the spécial attomey (who was hère 
assisted by the district attomey) was made and his compensation allowed 
under this statute, but there is no suggestion in it of spécial compensation 
for the district attorney, and it furnishes no aid for the claim. 

"It is further suggested by the petitioner that his services in the flowage 
cases are not covered by the fee blll, because section 824 only provides for 
fées in a 'civil cause' or 'case at law,' and thèse proceedings, which are made 
by the act conformable to the state statute for condemnations, and governed 
by the rule of the state of Wisconsln, are expressly declared to be 'spécial 
proceedings,' and are not actions at law. Oornlsh v. Railroad Co., 60 Wls. 
476, 19 N. W. 443. Décision of this point is not necessary, for the reason 
that an adoption of this view, holding section 824 Inapplicable, would not 
furnish ground for the claim, as no provision would remain for any com- 
pensation beyond that contalned In section 770, which prescribed the salary 
of the district attorney. However inadéquate this may be for such services, 
it is weU settled that public offlcers take their offices cum onere. As stated 
by Dlxon, C. J., in Crocker v. Supervlsors, 35 Wis. 284: 'Any services re- 
quired of them by law, for which they are not specifically paid, must be con- 
sidered compensated by the fées allowed for other services.' If it was the 
duty of the petitioner, as district attorney, to perform the services, either 
upon direction of the attorney gênerai, or because the matters were 'civil 
actions in which the United States are concemed' (section 771, Rev. St.), the 
gênerai rule must apply, and limit the compensation to that which is pre- 
scribed by the statute. If the services were not such as are per se imposed 
upon the office of district attorney, they were in fact so rendered, and sec- 
tions 1764 and 1765 preclude any compensation 'unless the same is authorized 
by law, and the appropriation therefor esplicitly states that it is for such ad- 
ditlonal pay, extra allowance, or compensation.' There is no prêteuse of any 
statutory allowance for the clalms hère made, and they are clearly barred 
by the interprétation placed upon the several sections above cited in Gibson 
V. Peters, 150 U. S. 342, 14 Snp. Ct. 134. It is there held: 'Congress evi- 
dently intended to require the performance by a district attomey of ail the 
dutles imposed upon him by law, without any other rémunération than that 
comlng from his salary, from the compensation or fées authorized to be taxed 
and allowed, and from such other compensation as expressly allowed by law 
specifically on account of services named.' And the purpose is further stated 
that the United States was not to be subjected to any rule for reasonable 
compensation which applied to private suitors, or 'any system for compen- 
sating district attorneys except that expressly established by congress, and 
therefore to withhold from them any compensation for extra or spécial serv- 
ices, rendered in their officiai capacity, which Is not expressly authorized by 
statute.' I am well convinced of the entire merit of thèse clalms, aside from 
the want of statutory authority for their allowance, but am constrained to 
hold that this objection is fatal. The pétition does not contain spécifications 
which would enable an allowance of taxable fées, if that were desired. It 
must, therefore, be dismissed, but without préjudice to a claim for such allow- 
ance. Findings are filed herewith in accordance with this opinion." 

Elihu Colman, pro se. (Thomas Milchrist, of counsel). 
J. H. M, Wigman, for the United States. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. The appellaut, Elihu Colman, was dis- 
trict atto Tiey of the United States for the Eastern district of 
Wisconsin from February 6, 1890, to April 24, 1893. In September, 
1891, he was instructed by the department of justice to co-operate 
with Albert E. Thompson, who had theretofore been appointed a 
spécial assistant attomey gênerai, in the management of the flow- 
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âge damage cases against the government pending in the United 
States circuit court for the Eastem district of Wisconsin. Tlie 
cases rëferred to had arisen under the act of congress of March 3, 
1875, wherçby the owners of land or property adjacent to the Fox 
and Wisconsin rivers were allowed to bring actions against the 
United States for damages caused by the improvement of those 
rivers by the government. Of the cases brought and pending in 
the court of the Eastern district of Wisconsin when the appellant 
was directed to aid in their management there were about 150. 
The sums claimed amounted to |231,818, and in most of the cases 
awards had been entered, which aggregated $127,468. The appel- 
lant, in obédience to instruction, assisted in the préparation for the 
trial and in the trial of a test case, and in the settlement and dis- 
posai of the other cases except three, which remained pending when 
he quit office, involving not more than |500. The judgments ob- 
tained against the goYernment in the cases disposed of had been 
reduced below the awards to the sum of f36,171.34, which resuit, it 
is alleged, was largely due to the skill and labor given to the 
management of the cases by Thompson and the appellant. The 
test case was the case of the Paine Lumber Company, Limited, 
against the United States (55 Fed. 854), in which the demand was 
$100,000, the award $65,621, and the trial, which lasted more than 
a month, resulted in a verdict for $5,588.34. Besides the damage 
flowage cases, but, it is alleged, directly connected with them, 
were two other cases under the charge of Thompson, in the prép- 
aration and trial of which the appellant assisted, namely, the case 
in equity of the United States against the Winnebago Paper Com- 
pany and 36 other défendants, involving the rights of the parties 
in the flowing water of Fox river, and the case in ejectment of the 
United States against the Manufacturers' Investment Company. 
Accompanying the complaint or pétition of the appellant are bills 
of particulars of the services rendered and expenses incurred in 
each of thèse cases, the total charge for services being $4,000, and 
for expenses $78.80. It is alleged that the attomey gênerai had 
allowed the claims to the amount of $2,708.50, but that the comp- 
troller of the treasury had refused to allow any part of them. The 
court found specially (1) that the services were duly rendered as 
alleged in the pétition, but were in pursuance of his office, and dur- 
ing the term of office of the petitioner as district attomey; (2) that 
the services in the flowage cases were rendered under the direction 
of a communication from the department of justice, accompanied 
by a letter of request therefor by A. E. Thompson, copies of which 
are set out in the finding; and (3) that the services stated in the 
pétition were reasonably worth the amount claimed in the pétition 
in each of the matters therein set forth, upon the basis of the 
customary professional charges for such services. As matter of 
law the court found in substance that the United States was not 
liable to the appellant for the value of his services, but only in the 
amounts provided by statute for such services. We concur in that 
conclusion. Statutory provisions pertinent to the subject are col- 
lected and considered in the case of Gibson v. Peters, 150 U. S. 
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342, 14 Sup. et 134, Section 770 of the Eevised Statutes fixes the 
salary of a district attomey, and section 771 makes it his duty "to 
prosecute, in his district, ail delinquents for crimes and offenses 
cognizable under the authority of the United States, and ail civil 
actions in which the United States are concerned." Sections 823 
to 827, inclusive, prescribe the fées which shall be allowed to dis- 
trict attorneys "in civil or crimina.1 cases," "in cases of admiralty," 
"in cases at law," and for other specifled services, and that "no 
other compensation shall be allowed them." When thèse provi- 
sions are construed, as in Gibson v. Peters it is declared they must 
be construed, in connection with sections 1764 and 1765, which 
forbid compensation for "extra services" and "extra allowance or 
compensation, in any form whatever,""unlessthesameisauthorized 
by law," there can be no doubt of the right conclusion. The con- 
tention of the appellant is that the services in question were ren- 
dered by virtue of a spécial statute, which provided that the depart- 
ment of justice should represent the interests of the United States 
in légal proceedings under the act, including flowage damage cases 
(18 Stat 506, c. 166); that this act, uniike section 380 of the Eevised 
Statutes, under which the case of Gibson v. Peters arose, did not 
require that the district attomey should hâve charge of the cases 
arising under it, and that the cases were not "civil causes," or 
"cases at law," for which docket fées are allowed by section 824, 
but spécial proceedings under the Wisconsin statute for the assess- 
ment of damages. It may be conceded that in the state court the 
proceeding for the assessment of damages was a spécial proceeding, 
as distinguished from a civil cause or case at law, but on appeal, 
which either party was entitled to take, and certainly in the fédéral 
court after transfer, "the proceeding," to use the words of the 
suprême court in U. S. v. Jones, 109 U. S. 513, 517, 3 Sup. Ct 346, 
"so far as the ascertainment of compensation is concerned, takes 
the form of a regular action at law, in which the petitioner becomes 
the plaintiff and the contestants the défendants." The damage 
cases, therefore, from the time the appellant was directed to co- 
operate in them, like the case in equity and the action in ejectment, 
were "civil causes" or "civil actions" in which the United States 
was concerned, and which it was a part of the appellant's ofiicial 
duty to prosecute or défend. It bas been suggested that, in any 
event, the appellant ought to recover his expenses, but, as the court 
made no finding in respect to the items of expense, the question is 
not in the record. The judgment of the circuit court is afSrmed. 
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(Circuit Court of Appeals, Fifth Circuit. February 25, 1895.) 
No. 345. 
HOMESTEAD— Evidence to Show Establishment— Cheation of Liens. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
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This was a suit, originally brought by P. J. Willis & Bro., 
Incorporated, against James P. Gole, Lewis Cole, and T. W. Hud- 
dleston, to enforce the lien of a trust deed upon certain lands sit- 
uated in Bosque county, Tex. Afterwards, by stipulation of the 
parties, Thomas E. Lawson, trustée in said deed of trust, was made 
a party plaintiff, and Mary Cole, wife of Lewis Oole, was made a 
party défendant. The circuit court found upon the évidence that 
part of one tract covered by the deed of trust was, at the time of 
the exécution thereof, the homestead of Lewis Cole and wife, Mary 
L. Cole, for which reason it held that no lien could or did attach 
thereto by virtue of such deed. The court, however, decreed the 
enforcement of the lien against the remainder of the land em- 
braced within the terms of the deed of trust. From this decree 
the complainant appealed. 

As shown by the asslgnments of error set out below, the controverted ques- 
tion was malnly one of fact. No opinion was written by the circuit court. 

First asslgnment of error: The court erred in holding that the 200-acre tract 
claimed by Lewis R. Cole and Mary !>. Cole as their homestead was such, 
because it appears that the burden of proof was upon them to show the fact 
to be such, and the trust deed of date Decemljer 14, 1891, signed by Lewis 
R. Cole and Thomas F. Lawson, recites that the southeast quarter of blocli 27, 
in the town of Morgan, was at that very particular time his homestead, and 
that he was then using, occupying, and enjoying tlie same as such, and that 
the 200 acres In controversy in this suit was not his homestead; and in this 
statement he was supported upon the trial by two witnesses, T. W. Huddles- 
ton and F. M. Hombuckle, whereby the complainant established beyond con- 
troversy the fact that the homestead of Lewis R. Cole, and cousequently that 
of his wife, was the southeast quarter of block 27 in Morgan, and not the 200 
acres in controversy. 

Second asslgnment of error: The court erred in holding that the 200 acres 
in controversy was the homestead of Lewis R. Cole and Mary L. Cole, in this: 
that it was clearly established that, although Lewis R. Cole and wife once 
occupied this 200 acres as a homestead, the same was abandoned for thia 
purpose in June, 1891, and that thereafter, until within a f ew days of the date 
of the deed of trust in question, December 14, 1891, Lewis R. Oole and wife 
occupied the southeast quarter of block 27 in the town of Morgan as theIr 
homestead; and there Is no évidence In the record to show any removal from 
that homestead at Morgan (if any is shown) was not an incidental removal; 
nor was there any évidence to show that prier to the 14th day of December, 
1891, any déclaration was made by Cole and his wife dedicating the 200 acres 
In the country as their homestead, or Indicating an abandonment of the south- 
east quarter of block 27 In Morgan as thelr homestead. So that, so far as the 
évidence goes, the removal (if any) from the homestead in Morgan was in- 
cidental, not wlth the Intention of abandonment, but, on the contrary, with 
the intention of retalning the same as a homestead, as shown by the récital 
to that efCect by Lewis R. Cole In his solemn deed of trust to Thomas F. Law- 
son, for the use of complainant, on the 14th day of December, 1891. 

Eugène Williams, for appellant. 
Maco Stewart, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. The record showing no réversible error, the 
decree appealed from is afflrmed. 
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NBWBEGIN ▼. NEWTON NAT. BANK OF NEWTON et aL 

(Circuit Court of Appeals, Eightli Circuit January 16, 1895.) 

No. 461. 

1. Decbit— SuBscEiPTioîT FOR Inckkasb OF Bank Stock. 

One induced to subscribe for certificates alleged to represent an Increase 
of the capital stock of a national bank, at a tlme whan no Increase had 
been authorlzed, upon false représentations of the cashier as to the bank's 
condition and ability to pay dividends, it being In fact Insolvent at the 
time, Is entitled to a judgment agalnst the bank and its receiver for the 
purchase money pald. 

8. Lâches— What Constitdtes. 

In an action agalnst a national bank and Its receiver to recover money 
paid under false représentations, as a subscription for an increase of capi- 
tal stock, a jury being walved, the court found facts clearly entitUng 
plaintiflf to recover. It then further found that the certificates of stock 
were Issued on July 22, 1890; that the bank had no authorlty to Issue 
such certificates; that the increase of stock was not authorized untU the 
24 th day of September, 1890; that plaintifC was guilty of lâches in not 
returning said certificates and demanding his money until af ter the bank 
had passed into the hands of a receiver, and in not bringing his action 
to recover said money sooner. The court thereupon rendered judgment 
for défendants. Hcld, that there was nothing in the flnding sufficient to 
support the conclusion as to lâches, and that the judgment must be re- 
versed. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action by Henry Newbegin against the Newton Na- 
tional Bank of Newton and John Watts, receirer thereof, to recover 
money alleged to hâve been paid by reason of false représentations. 
In the circuit court a jury was walved in writing, and the court, 
having found the facts, rendered judgment for défendants. Plain- 
tifif brings error. 

The facts, as found by the court, were "that plalntiff, on or about the Ist 
day of June, 1890, paid to the défendant the Newton National Bank the sum 
of $6,683.60 In payment for the 62 shares of the Increase capital stock of the 
said bank; that said bank had made application for permission to Increase 
the capital stock of said bank from $100,000 to Ç200,0CK); that plalntiff had 
been induced to subscribe for said shares by the représentations of O. R. 
McLain, the cashier of défendant bank; that said C. R. McLa,in represented 
said bank to be In good condition, having no bad debts, and tliat said in- 
crease of capital stock would pay dividends; that said représentations induced 
said plalntiff to subscribe for said stock; that said représentations were false; 
that said bank was, at the tlme said représentations were made, insolvent, 
and that the certificates of stock were issued on .Tuly 22, 1890; that the bank 
had no authorlty to issue such certificates; that îhe increase of said stock 
from $100,000 to $200,000 was not authorlzed until the 24th day of Septem- 
ber, 1890; that plalntiff was guilty of lâches in not returning said certificates 
and demanding his money until after the bank had passed into the hands of 
a receiver, and In not bringing his action to recover said money sooner." 
Upon the facts thus stated, It was announced that "the court doth flnd, as a 
conclusion of law, that défendant Is, by reason of the lâches of plaintifC, en- 
titled to recover, and thereupon renders judgment for défendant as follows," 
etc. 

Henry Newbegin and Samuel K. Peters, for plalntiff in error. 
C. S. Bowman and C. Bûcher, for défendants in error. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 



702 FEDERAL EEPOETER, Vol. 66. 

PEK OUEIAM. This case appears to hâve been tried by the 
circuit court under a written stipulation of tïie parties waiving a 
jury, pursuant to sections 649 and 700 of the Revised Sta tûtes. 
The circuit court made and filed a spécial flnding of the facts, and 
ordered a jiidgment to be entered against the plaintiff in error, who 
was also the plaintiff in the trial court. An inspection of the 
spécial flnding of facts, as contained in the record, discloses to this 
court that the facts found are insuiflcient to sustain the judgment. 
The circuit court flrst found the existence of certain facts which 
clearly entitled the plaintiff to a judgment, and thereafter found 
that the plaintiff's right of action was barred on the ground of 
lâches. But no facts were found by the circuit court which are 
suiBcient to support the conclusion that the plaintiff's right of 
action was barred by lâches. For thèse reasons the judgment of 
the circuit court is reversed, and the cause is remanded, with direc- 
tions to award a new trial. 



GOUGAR V. MORSE. 

(Circuit Court, D. Massachusetts. March 21, 1895.) 

No. 250. 

1. New Trial— Ambiguous Charge to Jhky. 

In an action for libel, for words alleged to hâve been spoken of the plain- 
tiff as a public spealter, the évidence upon ail the issues which plaintiff, 
on the motion for new trial, clalmed to hâve been essentlal to the case, 
was such as to require a verdict for the plaintiff. The déclaration con- 
tained an allégation which, plaintiff maintains, bore only on the question 
of damages, but which, défendant clalms, raised an essential issue in the 
case itself. Evidence both in support and déniai of such allégation was in- 
troduced. In Its charge the court used language which mlght be con- 
strued as an instrusrtion to the jury that the plaintiff must prove this allé- 
gation as a part of her case, but which was so far ambiguous as to mislead 
lie plaintiff (under the impression that the court did not intend to glve 
such instruction) into omittlng to except to the charge. The jury gave a 
verdict for the défendant. Held, that the verdict should be set aside, and 
a new trial granted. 

2. Sams — Discrétion in Imposikg Terms. 

It is the ordinary common-law right of a suitor who has suffered from a 
mistrial to enjoy a new trial (includlng the assessment of damages by a 
jury), without conditions; and though there are cases where that which 
is erroneous may be severed, and the new trial llmited or conditloned ac- 
cordingly, or where terms aflixed to the granting of a new trial are clearly 
wlthin the line of the légal rlghts of the parties, judicial discrétion should 
rarely go beyond thèse limits in imposing terms upon the granting of a 
new trial. 

This was an action by Helen M. Gougar against Elijah A. Morse. 
Défendant obtained a verdict, and plaintiff now moves for a new 
trial. 

Harvey N. Shepard, for plaintiff. 

George D. Robinson and Henry F. Buswell, for défendant. 

PUTNAM, Circuit Judge. This is a suit for libel. There waa 
a verdict for the défendant, and the plaintiff, within the time fixed 
therefor by the rules, flled a motion for a new trial, for the alleged 
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reasons that the verdict was against the évidence and the weîght 
of the évidence, and against tlie law and the instructions of the 
court. For reasons which will appear in the course of this opin- 
ion, the court has given this motion very careful examination, and 
reaches its conclusions with doubt It is, however, satisâed that by 
its conclusions it is less likely to do substantial injustice than by 
a différent resuit. 

The only portion of the pleadings which it is essential to set out 
is the foUowing extract from one count in the déclaration, the other 
counts being for présent purposes substantially the same: 

"And the plaintiff says that on or about the lOth day of October, A. D. 1892, 
she was président of the Woman Suffrage Association, of and for the state of 
Indiana, and interested actively therem, and also connected wlth the Women's 
Christian Tempérance Union, of and for the United States of America, and 
interested actively therein, and especlally in the considération and exposition 
of the efCect upon worklng people of the use of alcohol and intoxteating drlnks; 
and, also, she then was a member of the national executive commlttee of the 
Prohibition party of and for the sald United States of America, and that she 
was linown and reputed generally to be Interested in the said woman suffrage 
and tempérance causes, and was known publicly as a speaker therein; and, 
on or about the sald lOth day of October, she also was and bad been en- 
gaged and employed In the said district of Massachusetts in the making of 
public addresses relative to and in advocacy of the platforms and princlples 
adopted by the Prohibition party of the United States and of the common- 
wealth of Massachusetts, and the élection of the national and state candidates 
nominated thereby; and the défendant, on or about the said lOth day of 
October, intendlng to accuse, and accuslng, the plaintiff of falsehood and mis- 
representation in her public addresses as aforesaid, and of insineerity therein, 
and Intendlng and seeking to defame the plaintiff, to blaeken her réputation, 
to hurt her as an offlcer aforesaid and as a public speaker and as a woman, 
and to render her infamous, odlous, and rldiculous, and to expose her to 
hatred, contempt, and ridicule, wrote and sent to Arthur B. Pierce, of Attle- 
boro. In sald district, a letter, a copy whereof, marked 'A,' is annexed hereto, 
and made a part of this déclaration, which letter contains the followlng 
words: [Hère foUows the alleged libel.]" 

The plaintiff, while introducing her évidence in chief, and with- 
out waiting to rebut the defendant's case, asked a witness whether 
he knew the réputation of the plaintiff as a public advocate of pro- 
hibition. This was admitted as merely preliminary. Next, she 
asked him what in October, 1892, was her réputation as a public 
advocate of prohibition in Massachusetts. This was objected to 
by the défendant, on the ground that there was no allégation touch- 
ing the character of her réputation in that particular; that the 
allégation was merely that she was known publicly, without any- 
thing to the effect that she was known favorably or other wise. 
Thereupon, after some considération, plaintiff was allowed to amend 
her déclaration by inserting, after the words "and was known pub- 
licly as a speaker therein," the words "and was of good and favora- 
ble réputation as such public speaker." Thereupon, after the 
amendment, plaintiff's counsel put the following question to the 
same witness: "In the month of October, 1892, just previous tO the 
lOth, in this community, was the réputation of Mrs. Gougar as a 
public «peaker in the prohibition and woman suffrage causes good 
or bad?" The défendant continued his objection, but the court 
admitted the question, and it was answered as follows: "I should 
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say Tery good." As the resuit of the opening of this topic by the 
plainlàff, further évidence of a like character was put into the case 
by ker, and the défendant met it, or endeavored to meet it, by évi- 
dence showing Ms view of the plaintifE's réputation, which évi- 
dence on his part the following, from his own testimony, fairly 
charactemzes : 

"Her réputation as a speaker is that she Is a speaker of ablUty and re- 
markable command of language, and a very sliarp, personal, bitter, and vin- 
dictlve public speaker." 

A careful examination of the record fails to show that the court 
considered deflnitely whether this amendment and the évidence re- 
ferred to related to the cause of action, and were essential to it, 
or concerned only the question of damages. This latter question 
the plaintifE was, of course, entitled to open in tMs way at the out- 
set of her case, if she saw fit so to do and the court saw no reason 
to the contrary, without waàting to reply to the defendaht's case. 
Neither does it appear satisfactorily to which of thèse topics the 
plaintifiE regarded the amendment and the évidence to relate. In- 
deed, she was not requested to elect, and, perhaps, could not hâve 
been required to elect, in référence thereto, at that stage of the 
«ase; but she was permitted to put in the amendment and proofs, 
and draw such advantage from them as she might draw in any 
direction according to subséquent developments. 

The only alleged libelous expression which the court allowed to 
go to the jury was the following: "She [that is, the plaintiff] is a 
soldier of fortune, who works for the side that pays the best." Touch- 
ing that, the court in substance said, with the explanations we 
will give further on, that it involved a charge of insincerity, and 
that, for a person who undertakes to instruct and persuade the 
public, sincerity of character and a réputation for such sincerity 
are ordinarily of very great value. The court further said every 
charge of insincerity is not libelous, and that, if libelous in this 
case, it was because it was made against a person occupying the 
position and doing the work which the plaintifE claims she was 
doing. As illustrating this, the court referred to Com. v. Wright, 
1 Cush. 46, where it was held that it is libelous to publish of one 
in his capacity of a jurer that he in such capacity agreed with an- 
other juror to stake the décision of the amount of damages to be 
given in a cause then under their considération, upon a game of 
checkers. The court observed that, in the case cited, this was li- 
belous, because it was spoken of a juror in his capacity as such; 
and that, on like principles, in the case on trial the expression stat- 
ed was libelous, if at ail, because it referred to the plaintiff as a 
public speaker. To make plain, an examination of the record 
shows the basis on which the court proceeded was that thèse words 
would not hâve been libelous if they had referred to the plaintiff 
merely as a private individual. Therefore, according to the views 
of the court by which the trial was governed, it was necessary to 
the plaintifl's case to prove, as a matter of fact, that she was a public 
speaker, as alleged, and that thèse words referred to her in her 
capacity as suoh. 
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On ihifl motion for a new trial, a question has arisen bétweeh 
counael whether it was also niled that it was necessary to prove 
as a part of the plaintiff's principal case, and not merelj with réf- 
érence to an enhancement of damages, that her réputation as such 
public speaker was such as was alleged in the amendment which 
the plaintiff made. It is clear, as already stated, that, at the time 
the amendment was offered, this précise question was not brought 
to the attention of the court, and was not speciflcally ruled on; 
and it is also clear that the amendment was pertinent with référ- 
ence to the matter of the enhancement of damages, if not necessary 
with référence to the plaintiff's principal case. The court regrets, 
however, to find, on a re-examination of the charge, that the earlier 
parts of it gave some ground for misunderstanding among counsel 
touching the instructions which the court gare the jury on this par- 
ticular topic; and, further, that, if the court can fairly be understood 
to hâve instructed the jury as the défendant claims it did, the plain- 
tiff was misled, and therefore faUed to take the exception which she 
otherwise might hâve taken. 

It cannot be doubted that the expression which the court allowed 
to go to the jury as actionable was so plain and unambiguous to the 
common understanding that, the conditions referred to being satis- 
fied, the question whether it was libelous or not was for the court. 
It is not necessary to cite authorities to any estent on this proposi- 
tion, and the court only refers, therefore, to Morgan v. Halberstadt 
(decided by the circuit court of appeals for the Second circuit) 9 C. 
C. A. 147, 60 Fed. 592, and to the exceedingly careful opinion of 
Judge Taft, in behalf of the circuit court of appeals for the Sixth 
circuit, in Post Pub. Go. v. Hallam, 8 C. C. A. 201, 59 Fed. 530. The 
last case meets the claims which were raised at the trial, touching 
the lack of actual malice on the part of the défendant, of good faith 
on his part, and that the matter was of public interest, and there^ 
fore privileged; and it also supports the proposition that the law 
looks, not at what was intended to be charged, but at what was in 
fact written. It is also not necessary to cite authorities on the 
proposition that, if the conditions referred to were satisfled, the ex- 
pression is libelous. But Post Pub. Co. v. Hallam, ubi supra, is sin- 
gularly in point There the défendant below charged the plaintiff 
below with selling his influence in a political convention. This was 
held to be libelous per se, and, on the question of privilège, the court 
cited and approved the expressions of Lord Herschell in Davis v. 
Shepstone, 11 App. Cas. 187, as follows: 

"There Is no doubt that the public acts of a public man may lawfully be 
made the subject of fair comment or critlcism, not only by the press, but by 
ail members of the public. But the distinction cannot be too clearly borne in 
mlnd between comment or criticism and allégations of fact, such as that dis- 
graceful acts hâve been committed or dlscreditable languag^e used. It is one 
thing to comment upon or crlticise, even with sevçrity, the acknowledged or 
proved acts of a public man, and quite another to assert that he has been 
guilty of particular acts of misconduct." 

The défendant, moreover, failed to justify — that is, to prove — that 
the plaintiff was in fact insincere, or, if it was necessary for him 
to do so, to prove that her réputation as a public speaker was that 
v.66F.no.5— 45 
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of însincerîty, althongh he did ofler évidence tending to show that 
her réputation as such was of tbe character described by Mm in tke 
extract we hâve made from his évidence. There was matter which 
came into the case in one way and another, tending not only to 
support this évidence, but also to show that the plaintiff's methoda 
as a public speaker were in fact sharp, personal, and bitter. 

At the close of the charge, in reply to a question by a juryman, 
the court said as follows: 

"You understand from my charge that if you find that the plaintifE waa 
engaged as a publie speaker, as she saye lu her wrlt she was, and If the 
words, whlch I wlU read to you agaln, related to her as a public speaker, then 
they are libelous; that is, 'she Is a sol,dler of fortune, who works for the side 
that pays the best.' If you flnd she was engaged as a public speaker, as she 
says, and those wprds related to her as a public speaker, then I Instruct you 
they are libelous." 

It will be observed that this lef t out an élément or condition re- 
quiring that the jury should find as essential to the plaintiff's cause 
of action the matter covered by the plaintiff's amendment. It will 
also be noticed that this was the last expression to the jury on this 
topic. With référence to damages, the court instructed the jury 
that there was no évidence of spécial damages, as that the plaintiff 
had lost or suffered in her occupation; that the question of dam- 
ages was one of injury to her sensibilities and réputation; that she 
was entitled to such spécial considération of the injury to the 
former as came from the fact that she valued and cherished her 
réputation as' a public speaker; but that, in taking into account her 
sensibilities and réputation, the jury should take them just as they 
were presented to them at the trial. Beyond this, the attention 
of the jury was not called by the court to the favorable or unfavor- 
able character of her réputation, or to the points with référence 
thereto raised by the amendment and évidence which we hâve ex- 
plained; and no request for a more spécifie ruling in those partic- 
ulars was made by either party. The jury were not told in tenus 
that if they f ound that the plaintiff was engaged as a public speaker 
as alleged, and that the words cited related to her as such public 
speaker, they should retum a verdict for the plaintift'; but, as the 
case stood, the verdict for the défendant Was clearly erroneous, and 
should be set aside, unless the third condition fairly came into the 
case, as is claimed by the défendant on this motion for a new trial. 
There was no doubt, on the évidence, that she was a public speaker, 
as alleged in her déclaration, and was publicly known as such. 
There was also no doubt that the words submitted to the jury re- 
ferred to her as such public speaker. Therefore, if only thèse two. 
conditions had been involved, the language cited was libelous, not 
privileged, nor justifled; and it was undoubtedly the duty of the 
jury to retum a verdict for the plaintiff, even though for nominal 
damages, and the court might well hâve expressly instructed them 
so to do. 

But, as already said, the défendant claims that the court, in ita 
charge, made a third condition essential to the plaintiff's princi- 
pal case; namely, that the allégation of the plaintiïï's amendment to 
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the effect that she was of good and favorable réputation as a public 
speaker should also be established. If the court had clearly so 
niled, and thus clearly furnished the plaintiff ground for an excep- 
tion to such ruling; tha court has no doubt that it would be beyond 
its power to disturb this verdict; as the évidence on this proposi- 
tion was of such character, pro and con, as ilndoubtedly to leave the 
case in this particular to the judgment of the jury as the ultimate 
arbiter. But while there are some things in the early part of the 
•charge which apparentJy justify this proposition, and, as already 
said, lead to misapprehension, yet the court is not satisfled that the 
charge as a whole fairly bears that construction. The court need 
not, however, follov? this further, because, if it does bear that con- 
struction, the plaintiff was, nevertheless, fairly led to assume other- 
wise, and especially to assume that the early parts of the charge 
were superseded by the closing remarks to the jury, already cited. 
For the court to hold now that any rule other than that given in 
its closing remarks was intended by it or given by it would operate 
unjustly, in connection with an excusable misunderstanding on the 
part of the plaintiff, to deprive her of exceptions which she might 
hâve taken, if she had conceived the ruiings of the court to hâve 
been as now claimed by the défendant. One of two propositions 
seems clear. ' Either the court must be held to its closing remarks, 
in which case the verdict of the jury was clearly against the instruc- 
tions, or there is an inconsistency between the vârious parts of the 
charge which obviously tended to mislead the plaintiff. In eïther 
event the plaintiff has been injured. Therefore, the court is con- 
strained to stand by its closing instructions, and to hold that, in ac- 
cordance with them, the jury should hâve returned a verdict for the 
plaintiff, and that its verdict for the défendant was a mistaken and 
erroneous one; not only against the évidence, but against the law 
as given at the trial, and as required' to be applied to the undoubted 
facts of the case. In coming to this conclusion, the court feels that 
the error arose more from its own failure to give positive instruc- 
tions with référence to the results of the complicated rules of law 
touching actions of libel, applicable to the case at bar, than from 
any purposed inattention of the jury. The court has not found 
it necessary to détermine what is the true principle of law in the 
particular in dispute, because, on reflection, the court perceives that 
it must, for the purposes of this motion, stand on what was in fact 
ruled at the trial, or that it will deprive plaintiff of exceptions to 
which she would otherwise hâve been justly entitled. 

It was suggested at the hearing of this motion, and is now claimed 
by the défendant, that as the damages must in any event be nominal, 
or at least very small, the court would be justifled in imposing on 
plaintiff the terms of an o'ption on the part of défendant to consent 
to a judgment for a nominal or small amount, to be flxed by the 
court, There are many reasons, in view of the state of the évi- 
dence, and also in view of the public and private expenditures in- 
volved in a new trial, which appeal to the court to take this view; 
but the court is satisfled that it cannot lawfully do so. Within 
two or three days after the date of the alleged libel, the défendant 
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gaTe a very wide publication to wliat was claimed in défense to 
hâve been a retraction. In view of the fact that the law is th.at 
there could be but one assessment of damages, to cover both the 
past and thei future, and that the jury may flnd that the injury aris- 
ing from a spécifie libel is continuing, it seemed to the court proper 
to allow the retraction to go to the jury, for it to détermine whether 
or not it operated to diminish the continuing injury, to stay it en- 
tirely, or perhaps to enhance it While the alleged retraction did 
not in terms directly traverse the alleged libel, as it might hâve 
done if drawn under légal advice, yet there was much in the method 
of its publication on which to base arguments in behalf of the dé- 
fense that it might well hâve been accepted by the plaintiff; and 
there was some évidence to support the claim that it had in fact 
been so accepted. For this and other reasons shown in the case, 
it is apparent that, if the verdict had been for a nominal or small 
amount, it would hâve been beyond the just power of the court to 
interfère with it; and this fact is now pressed on us as a ground for 
refusing a new trial, except subject to the terms named. But, in 
cases of this oharacter, damages— within, of course, certain extrême 
limits — are so far outside any rules of admeasurement which the 
court possesses that the right to hâve them determined by a jury 
is a fundamental one at common law. There are, of course, cases 
where, on granting a new trial, that which ia erroneous may be 
severed, and the new trial limitéd or conditioned accordingly; and 
there are also cases where terms afifîxed to the granting of a new 
trial are clearly within the line of the légal righta of the parties. 
But beyond this judicial discrétion in this direction should rarely 
go. It is the ordinary common-law right of a suitor who has suf- 
fered from a mistrial to enjoy a new trial without conditions; and 
for the court to impose tenus, unless in exceptional cases, is less 
iike administering the law than it is llke involving the injured party 
in a légal trap, and refusing him permission to esape except under a 
penalty. Among the great number of cases in which new trials hâve 
been granted, précédents can, perhaps, be found for sustaining the 
exercise of judicial discrétion to the extent of giving the défendant 
an option in the case at bar; but the court, in the absence of a précè- 
dent which directly controls it, eonsiders it its duty to maintain the 
légal rights of parties according to the common law, with only such 
exceptions in the application of judicial discrétion as are sustained 
by well-settled practice. The plaintifiPs right to a légal verdict in- 
volved an assessment of damages by the jury; and as, by reason of 
au erroneous trial, her constitutional privilège to hâve such an 
assessment has not been realized, the court feels compelled to 
secure it to her. 
The verdict is set aside, and a new trial granted. 
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ATCHISON, T. & S. F. R. CO. t. CAMBEON. 
(Circuit Court of Appeals, Eightli Circuit Februaiy 23, 1895.) 

No. 404. 

t Carriers— DuTT to Stop at Station— Statbmbnts of Ticket Agent. 

Statements of a ticliet agent that a certain train stopped. at a certain 
Station will bind tlie railroad company only when made contemporaneously 
witti the sale of a ticket, and not wlien made several weeks before, and 
not referred to at the time the ticket was sold. 

S. Samb— Implibd Obligations. 

Sale by a carrier of a ticket to a station on a Connecting line créâtes no 
implied obligation that the train for whlch It is sold shall stop at that 
station, or that It will be reached without change of cars, or waitlng at 
stations for other trains. 

In Error to the United States Court in the Indian Territory. 

Action by Nannie Cameron against the Atehison, Topeka & 
Santa Fe Railroad Company. Judgment for plaintiff. Défendant 
brings error. 

Henry E. Asp (John W. Shartel, on the brief), for plaintifl in 
error. 

W. O. Davis, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. Nannie Cameron, the défendant in 
error, brought an action against the Atehison, Topeka & Santa Fe 
Eailroad Company, the plaintiiï in error, in the United States court 
in the Indian Territory, to recovér damages for its failure to stop 
one of its trains, on which she was a passenger, at Moore, a small 
station on its road in the territory of Oklahoma. She recovered a 
verdict, and the case comes to this court on a writ of error sued 
out by the défendant railroad company. In her complaint the 
plaintiff below averred that on June 4, 1891, she purchàsed from the 
agent of the Guif, Colorado & Santa Fe Eailway Company at Gaines- 
ville, Tex., a ticket entitling her to transportation from that point 
on the line of the Gulf, Colorado & Santa Fe Eailway Company to 
Moore, a station on the line of the Atehison, Topeka & Santa Fe 
Eailroad Company in Oklahoma territory; "that before purchasing 
said ticket • * * plaintiff caused inquiry to be made of defend- 
ant's agent at said Gainesville concerning the said train, and was 
assured and informed by said ticket agent that said train was a 
through train from Gainesville to Moore, and that the same would 
stop at Moore, and that she would hâve a continuons passage there- 
on from Gainesville to Moore with.out change of cars, and plaintiff, 
not knowing of any rule or régulation of the défendant to the con- 
trary, believed said statements, and took passage on said train;" 
that she was subsequently compelled to leave said train at Nor- 
man, a point nine miles south of Moore, because the train did not 
stop at Moore, and that her health was impaired by leaving the 
train in a rain stonn, and that she was also subjected to considér- 
able expense, inconvenience, and delay. The facts disclosed by 



'710 FEDERAL BEPOETER, VoI. 66. 

the record are as follows: In May, 1891, the plaîntifE resided at 
Belcherville, Tex., which is a town about 47 miles distant from 
Gainesville. Being in poor liealth, she was désirons of visiting lier 
sister, who resided a few miles from Moore, in the territory of Okla- 
homa. About three weeks prior to June 4, 1891, the plaintiff's 
brother, while passing through Gainesville, called at tlie station of 
the Gulf, Colorado & Santa Fe Kailway Company for the purpose 
of maldng inquiries with respect to trains running between that 
point and Moore. What occurred at that interview between the 
plaintiff's brother and the station agent will be best shown by the 
testimony of the former, which is ail the eTidence that we find in 
the record tending to show that an agent of the défendant Com- 
pany assured the plaintiff that the train on which she eventually 
took passage would stop at Moore. The testimony is as follows : 

"Q. Who dld you see when you got to Gainesville? A. I seen a good many 
people. I seen the ticket agent at the dépôt Q. What agent? A. The ticket 
agent of the Gulf, Colorado and Santé Fe Kailway Company. Q. W^hat did 
you say to him with référence to your sister wanting to go to Moore? Did 
you State whether or not you asked that question in contemplation of buying 
a ticket for your sister? A. I did. Q. State the conversation between you 
and the agent? A. Well, I told him my reasons for eomlng to see him. I 
asked what train would be best for my sister to go on, as she was an in- 
valid, and told him that if she could get a through train she could go to Moore 
without any of us going with her, and if she could not some of us would hâve 
to go with her. This was about three weeks before she went. He told me she 
could if she went on the ten o'clock train at night. That was why I sent her 
on that train. Q. Did you say to him that your sister was an invalid? A. 
Yes, sir; I told him that she was an invalid. Q. What did he say with référ- 
ence to that train stopping at Moore? A. He said that if she took the day 
train she would hâve to lay over at Purcell. That was why we put her on 
the night train,— to save going with her. Q. When the ticket agent told you 
tliat the 10:30 train was a through train to Moore, and stopped at Sloore, 
what did you then say to him with référence to your sister going to Moore? 
A. I don't remember what I really did say to him. I Inquired about that 
train, and he told me that she could go through on that train. Q. Well, 
when you came back to Belcherville, did you report to your sister what the 
agent had said to you with référence to the train? A. Yes, sir." 

Three weeks after the alleged interview, which is given above in 
the language of the witness, a brother-in-la-w of the plaintiff brought 
her to Gainesville, and purchased for her, from the station agent of 
the Gulf, Colorado & Santa Fe Railway Company at that place, a 
ticket from Gainesville to Moore. At that time there were only 
two trains per day by means of which persons could make the 
journey by rail from Gainesville to Moore over the Unes of the Gulf, 
Colorado & Santa Fe Railway Company and the Atchison, Topeka 
& Santa Fe Railroad Company. One of thèse trains left Gaines- 
ville at 2:25 p. m., and arrived at Purcell, in the Indian Territory, 
the same evening at 6:40 p. m.,,where passengers were compelled 
to lay over until the following day before proceeding nortli. An- 
other train, known as the fast through express from Galveston to 
Kansas City, passed through Gainesville at 10 :30 p. m. daily, and 
arrited at Purcell, the terminus of the Gulf, Colorado & Santa Fe 
Railway, at about 3 :15 a. m. the next morning. At that point the 
passenger and express cars of the train were taken up by a train 
of the Atchison, Topeka & Santa Fe Railroad Company, which left 
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Purcell for tlie north immediately on the arrivai ot the through 
train from the south. This train was not scliednled or advertised 
to stop at Moore, which was some 25 miles north of Purcell, and it 
did not stop at the former station except when it was necessary 
to do so to pass other trains. Passengers destined for Moore who 
came from points as far south as Gainesville could make the trip 
most expeditiously and conveniently by talcing the through train 
leaTing Gainesville at 10:30 p. m. This train arrived at Norman 
about 4 a. m. the next moming. At 7 a. m. a local train from the 
south stopped both at Norman and Moore, which enabled passengers 
who had left the through train at Norman to reach Moore about 8 
a. m. There was a comf ortable hôtel at Norman, about 125 feet 
from the station. The station was also provided with an ordinary 
waiting-room. According to the testimony of the défendantes wit- 
nesses, passengers who desired to stop at Moore, who came from 
points a considérable distance south of Purcell, usually took the 
through evening train, and made the trip in the manner above 
indicated, unless it was found necessary for the through train to 
stop at Moore. 

We hâve been favored by counsel for the plaintiff in error with 
an elaborate argument, which is intended to establish the propo- 
sition that the évidence as to what occurred between the station 
agent at Gainesville, Tex., and the plaintiff's brother, was inadmis- 
sible. It is contended, in substance, that the two corporations 
above mentioned were distinct légal entities, each under a différent 
management, which bore to each other, at the date of the trans- 
action in question, the same relations that are ordinarily borne by 
Connecting raiiroads; also that a ticket agent who is merely author- 
ized to sell coupon tickets over the Une of a Connecting road has no 
implied authority to make représentations for the Connecting car- 
rier as to the movement of trains on its road. The view that we 
hâve felt ourselves compelled to take of the présent case does not 
require us to détermine what were the actual relations that existed 
on June 4, 1891, between the two carriers; and with référence to 
the powers of a ticket agent to bînd his own company or a Con- 
necting carrier we are willing to accept the doctrine announced 
in New York, L. E. & W. E. Co. v. Winter's Adni'r, 143 U. S. 60, 12 
Sup. et. 356, that what is said between a passenger on a railrnad 
and the ticket seller of the company, nt the time of the purchase by 
the passenger of his ticket, is admissible as going to make up the 
contract of carriage and forming a part of it. The case at bar pro- 
ceeded upon the évident assumption that the agreement implied 
by law from tlie mère purchase of the ticket from Gainesville to 
Moore was qualifled and enlarged by a spécial assurance given to 
the purchaser, by the station agent at Gainesville, that the train 
on which the plaintiff took passage on the evening of June 4. 1891, 
would stop at Moore. We think tliat the évidence was insuilicient 
to show a modiiication of tiie implied obligation such as is above 
indicated. The conversation between the plaintiff's brother and 
the station agent, which is relied upon for that purpose, occnrred, 
as before stated, three weeks before the ticket was purchased. It 
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was not called to the attention of the station agent by the plaintiff's 
brother-in-law, who purchased tlie ticket for her, and no inquiry 
was made at that time whether the train stopped at Moore. So 
far as we can discover, the station agent had no reason to suppose, 
when he sold the ticket, that it was bought by the plaintiff on the 
faith of représentations that had been made to her or her brother 
three weeks previously; nor was there any évidence that the agent 
who sold the ticket and the agent who made the alleged représen- 
tation were the same person. As no inquiry was made when the 
ticket was bought as to whether the train stopped at Moore, and 
as the alleged conversation with the plaintifl's brother was not 
called to the agent's attention, it must be held that it was too 
remote in point of time to al ter the légal obligation of the parties 
incident to the purchase of the ticket. When, by means of oral 
statements made by a ticket agent, persons seek to enlarge the 
obligation which a railroad company assumes by selling a ticket, 
the proof should be conflned to statements made by the agent con- 
temporaneously with the purchase of the ticket. Hostetter v. Rail- 
road Co. (Pa. Sup.) 11 Atl. 609. Ticket agents are not charged with 
the duty of determining at what stations trains shall stop for the 
discharge of passengers. They are not vested with an actual au- 
thority to control the movemeut of trains, either on their own road 
or Connecting Unes, and this fact is generally well known to the 
traveling public. Besides, railroad companies are in the habit of 
giving full information to the public as to the movement of trains 
on their respective roads by means of time cards and folders. We 
think, therefore, that if a Connecting road is to be held liable in 
damages for représentations made by a foreign ticket agent as to 
the movement and stopping points of trains on its road, which are 
incorrect, and differ from information given by its published time 
cards and folders, the liability should be limited to représentations 
that are practically coïncident with the purchase of the ticket. 
So far as we are advised, statements made by such agents that 
hâve heretofore been held admissible to impose a liability upon a 
Connecting carrier, growing out of the sale of a ticket, are state- 
ments made to passengers in connection with the purchase of a 
ticket New York, L. E. & W. E. Co. v. Winter's Adm'r, 143 U. s. 
■ 60, 69, 12 Sup. et. 356. It is also worthy of notice in this connec- 
tion that the station agent at Grainesville evidently gave the plain- 
tiff 's brother correct information as to the train that it would be 
best for the plaintiff to take to reach her destination with the least 
inconvenience and delay. It is not shown by the testimony that 
the agent stated that the night train stopped at Moore. He repre- 
sented it to be a through train, as it was ordinarily called ; but, even 
if it be conceded that he was probably understood to mean that it 
stopped at Moore because he termed it a through train, still we 
think that, if the plaintiff had been fully advised of the situation 
before she left Gaines\ille, she would most likely hâve taken the 
night train, and that the false information complained of did not, 
in fact, cause her to take a différent train than she would otherwise 
hâve taken. 
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It only remains for us to consider whether, without référence to 
the verbal représentations said to hâve been made, the défendant 
Company was nevertheless under an implied obligation to stop the 
through express train at Moore, because its agent for the sale of 
tickets sold the plaintiflf a ticket entitling her to be carried from 
Gainesville to Moore. The law seems to be well settled that when 
a railroad company sells a ticket from one point to another on its 
own Une, it simply engages to carry the paasenger to his destina- 
tion in the customary way, according to such reasonable raies and 
régulations as it has adopted for the running of its trains. In the 
absence of a spécial contract to that elîect, a passenger has no right 
to require a train to stop at a particulap station where, according 
to the régulations of the company, it is not scheduled to stop, 
and does not ordinarily stop. Kailroad companies are bound, of 
course, to make reasonable running arrangements for the accom- 
modation of the traveling public, but that does not mean that ail 
passenger trains must stop at ail stations, or that trains must be 
so scheduled and run as to enable each passenger to make a con- 
tinuons trip. So long as a railroad company furnishes reason- 
able facilities for reaching ail stations on its line, passengers who 
désire to stop at a particular station should take trains that usually 
carry passengers to that place. Eailroad Ck>. v. Eandolph, 53 111. 
510; Plott v. Eailway Co., 63 Wis. 511, 516, 23 N. W. 412; Railroad 
Co. V. Bills, 104 Ind. 13, 17, 3 N. E. 611;, Duling v. Eailroad Co., 66 
Md. 120, 6 Atl. 592; Matthews v. Eailway Co. (S. C.) 17 S. E. 225. 
We think, theref ore, that the sale of the ticket from Gainesville to 
Moore did not in itself obligate the défendant company to stop the 
through express at the latter station, and that the sale of the 
ticket was not in itself an assurance that the plaintiff would be 
carried through to her destination on that train without change 
of cars. It results from the foregoing views that there was not 
suflficient évidence to warrant a verdict in favor of the plaintiff, 
and the court below should hâve so instructed the jury. For Its 
failure to give such instruction, as it was requested to do by the 
défendant company, the judgment of the lower court is reversed, 
and the cause is remanded, with directions to award a new trial. 



UNITED STATES V. OBTBGA. 

(District Court, S. D. California. February 20, 1895.) 

1. Violations of Oustoms Laws— Criminal Punishment— Smuggling Cigars 
m Small Quantitibs. 

The provision of Kev. St. § 3082, punlshlng unlawful Importations by 
fine aad imprlsonment. In addition to forfelture of the goods, applies to 
sases of smuggling cigars In quantlties less tlian 3,000, notwithstanding 
the provisions of section 3081, that goods selzed, of an appralsed value not 
exceedlng $1,000, may be released on payment of such value, and of sec- 
tions 2804 and 2652, that no cigars sball be imported unless packed lu 
boxes of not more than 500 cigars in each, and that no entry of cigars 
shall be allowed of less than 3,000 in each package, and that régulations 
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shall be made for carrying Into effect thèse provisions; as thèse sections 
apply to the revenue features of the law, and do not affect its crimlnal 
feature. 

2. Bamb — Construction op Statutes — Rbpbal by Implication. 

Neither was the criminal feature of Rev. St § 3082, repealed by Impli- 
cation by the amendment of section 2805, so as to provide for the punish- 
ment of smuggling, made by Act Feb, 27, 1877, "to perfect the revision of 
the statutes," vi'hich, although it strucli eut, amended, or otherwise changea 
many sections and provisions, left section 3082 uuchanged; there belng no 
such clear and positive repugnancy as to leave no doubt as to the intent 
of congress. 

8. Samb— CusTOMS Ekgulations—Criminal Pdnishments. 

The provision in article 354 of the customs régulations of 1892 that any 
cigars in exeess of 50, and not over 1,000, in the possession of a passenger, 
and evidently for his bona fide Personal consumption, may be delivered 
to him on payment of the duty, and that 50 cigars or less may be deliv- 
ered to him frète, has no application to the criminal features of Kev. St. § 
3082, which provides a punishment for fraudulently or knowingly bringing 
in goods contrary to law. 

4. Samb— Ckiminai. Trials — Instructions— Repeal op Statuïe. 

Section 16 of the act of June 22, 1874 (1 Supp. Rev. St. p. 76), requiring 
the court to submit to the jury, as a separate and distinct proposition, the 
question whether the alleged acts were doue with an actual intent to de- 
fraud the United States, was expressly repealed by the act of June 10. 
1890 (1 Supp. Rev. St. [2d Ed.] 34, 755); and, even when in force, it was 
limited to proceedings "to enforce or déclare the forfeiture of any goods," 
etc., and had no application to criminal trials, 

TMs was an indictment against Gregorio Ortega for violation of 
the customs laws. Défendant, having been convicted, moves in ar- 
rest of judgment, and for a new trial. 

George J. Denis, U. S, Atty, 
Zaeli, Montgomery, for défendant. 

EOSS, District Judge, The défendant in this case having, after 
trial upôn an indictment based upon section 3082 of the Revised 
Statutes, been convicted, motions on his behalf are made in arrest 
0^ judgment' ànd for a new trial. 

The fourth section of the act of congress of July 18, 1866, en- 
tîtléd "An act further to prevent smuggling, and for other pur- 
poses*' (14 Stat. 179), provided : 

"That if any person sliall fraudulently or knowingly import or bring into 
the United States, or assist in so doing, any goods, wares, or mercliandise con- 
trary to law, or shall receive, eonceal, buy, sell, or knowingly facilitate the 
transportation or sale of such goods, wares, or merchandise after their im- 
portation, knowing the samè to havë'beën Itnported contrary to law, such 
goods, wares, and merchandise shall be forfeited, and he or she shall, on con- 
Xiction theféofbefore any court of compétent jurisdLction, bei fined in any 
sum not exceeding $5,000 nor less than $50, or be imprisoned for any time 
no't exceeding.two years, or both, at the discrétion of such court." 

; That provision of, thç law, with spme A^erbal changés, was em- 
bodied icih^ Revised Statutes aa section 3082. : 

in speaking of the fourth section of the act of 1866, the suprême 
court said în.thé casé of U. S. v. Claflin, 97 U, S. 553, that con- 
gress "had w ti^w, Àpt P^^y punishnjent of the offense described, 
but indemnity to.the government for loss sustained in conséquence 
of the criminal conduot of those guilty of the offense.'' That is 



UNITED STATES V. OKTEGA. 715 

plain, from the langnage employed. See, also, Cotzliausen v. Nazro/ 
107 U. S. 219, 2 Sup. Ot. 503; Friedenstein v. U. S., 125 U. S. 224, 
8 Sup. et. 838; and U. S. v. A Lot of Jewelry, 59 Fed. 684, in wMch 
latter case it was adjudged that so much of section 3082 of the Ee- 
yised Statutes as déclares a forfeiture of goods imported contrary 
to law is a subsisting statute. It is with its criminal aspect tliat we 
hâve to deal in the présent instance. The language of the statute 
is Tery gênerai. So far as applicable hère, it reads : 

"If any person shall fraudulently or knowingly Import or bring into the 
United States • • * any merchandise contrary to law, • * » such mer- 
chandise shall be forfeited and the offender shall be flned In any sum not ex- 
ceeding flve thousand dollars, nor less than fifty dollars, or be imprisoned for 
any time not exceeding two years, or both. Whenever, on trial for a violation 
of this section, the défendant is shown to hâve or to hâve had possession of 
such goods, such possession shall be deemed evideilce sufflcient to authorize 
conviction, unless the défendant shall explain the possession to the satisfac- 
tion of the jury." 

It is said by counsel for the défendant that section 3082 of the 
Revised Statutes has no application to the smuggling into the Unit- 
ed States of cigars in less quantifies than 3,000 ; that it was never 
intended for such petty violations of the revenue laws; that those 
are governed by other provisions of the statutes, and by the rules 
and régulations prescribed by the secretary of tlie treasury; that 
this is shown in part by the preceding section (1.081) of the Revised 
Statutes, which reads as follows: 

"The coUectors of the several districts of the United States, in ail cases of 
seizure of any merchandise for violajtion of the revenue laws, the appraised 
value of which, in the district wherein such seizure shall be made, does not 
exceed one thousand dollars, are hereby authorized, subject to the approval of 
the secretary of the treasury, to releasè such merchandise on payment of tSie 
appraised value thereof." 

Such release, in cases falling within the provisions of section 
3081, would undoubtedly dispose of the forfeiture feature of sec- 
tion 3082. But, as has already beeû said, section 3082 has a double 
aspect; that is to say, it provides not only for the forfeiture of the 
smuggled merchandise, in order to secure indemnity to the govern- 
ment for the wrong done to it, but superadds fine or imprisonment, 
or both, as a vindication of public justice. U. S. v. Clailin, supra. 
The criminal feature of section 3082 is unaffected by the provisions 
of section 3081. Nor, in my opinion, is it affected by the provisions 
of sections 2804 or 2652 of the Revised Statutes, which provide, 
among other things, that no cigars shall be imported unless the 
same are packed in boxes of not more than 500 in each box, and 
that no entry of any imported cigars shall be allowed of less quan- 
tity than 3,000 in a single pacliage, and authorizing the secretary 
of the treasury to make ail necessary régulations for carrying those 
provisions of the law into effect, and making it the duty of ail of- 
flcers of the customs to exécute and carry into effect ail instructions 
of the secretary of the treasury relative to the exécution of the 
revenue laws, and making his décision in respect to the true con- 
struction and meaning of any part of the revenue laws conclusive 
and binding upon ail ofQcers of the customs. Thèse provisions deal 
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with the laws intended to secure revenue to thé government, and I 
discover nothing in them to indicate that they were intended to 
limit those provisions of tlie statute making it a crime punisliable 
by fine or imprisonment, or both, to knowingly import mercbandise 
contrary to the revenue laws. The amount of costs that attend 
such prosecutions is not a valid argument for excluding cases from 
the opération of the statute which manifestly fall within it. 

There is room for argument in favor of the proposition that the 
criminal feature of section 3082 of the Revised Statutes was repeal- 
ed by the act of February 27, 1877 (19 Stat 240), by which act section 
2865 of the Kevised Statutes was amended by substituting therefor 
the following : 

"If any person shall knowingly and wlUfully, wita intent to defraud the 
revenue of the United States, smuggle, or clandestinely introduce, into the 
United Statçs, any goods, wares, or merchandise, subject to duty by law, and 
which sliould hâve been invoiced, wlthout paying or accounting for the duty, 
or shall make ont or pass, or attempt to pass, through the custom house any 
false, forged, or fraudulent invoice, every such person, his, her, or their aiders 
and abettors, shall be deemed gullty of a misdemeanor, and on conviction 
thereof shall be flned in any sum not exceeding five thousand dollars, or im- 
prisoned for any term of time not exceeding two years, or both, at the discré- 
tion of the court." 

But it cannot, I think, be properly so held when it is considered 
that the act of February 27, 1877, was an act, as its title declared, 
"to perfect the revision of the statutes of the United States and of 
the statutes relating to the District of Columbia," by which a large 
number of the sections and provisions of the Revised Statutes 
were stricken ont, amended, and otherwise changed, while section 
3082 was left whoUy unchanged, and bearing in mind the rule de- 
clared by the suprême court in U. S. v. Sixty-Seven Packages of 
Dry Goods, 17 How. 93, that: 

"In the interprétation of our System of revenue laws, which is very compli- 
cated and contains numerous provisions to guard against frauds by the impor- 
ters, this court has not been disposed to apply with strictness the rule which re- 
peals a prier statute by Implication, where a subséquent one has made pro- 
visions upon the same subject, and differing in some respect from the former, 
but hâve been inclined to uphold both, unless the repugnancy is clear and 
positive, so as to leave no doubt as to the intent of congress; especially in 
cases where the new law may hâve been auxiliary to and in aid of the old, 
for the purpose of more elïectually guarding against the fraud." 

Eespecting the animadversions of counsel upon the testimony of 
the deputy collector in regard to the practice of the customs officers 
in the San Diego district permitting persons coming from Mexico 
into the United States to bring with them any number of cigars 
less than 50 free of duty, it is but fair to say that they were, doubt- 
less, acting pursuant to article 354, p. 146, of the customs régula- 
tions of 1892, which provides, among other things, that: 

"Any cigars in excess of flfty, and not over one thousand, in the possession 
of a passenger, and evidently for his bona fide personal consumptlon, may be 
delivered to him on payment of a fine equal to the duty. Fifty cigars or less 
may be delivered free of duty." 

Thèse régulations, prescribed by the secretary of the treasury, 
like those already referred to, hâve, I think, no application to that 
feature of the statute which makes it a crime, punishable by 
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fine or imprisoament, or both, to fraudulently or knowingly import 
or bring into the United States any merchandise contrary to law. 
Two hundred and seventeen cigars are as much merchandise as are 
as many thousand, and tliey are not importable into this country 
from a foreign country except upon the payment of the prescribed 
duty, and tlien only in quantities and in tlie form prescribed by the 
laws of the United States. To otherwise bring them into the coun- 
try f raudulently or knowingly is . declared by section 3082 of the 
Bevised Statutes to be a criminal offense, and punishable according- 
ly, The indictment is based on that section, and is, in my opinion, 
eufficient under its provisions. 

The motion for new trial is based upon the proposition that in 
this case the court did not submit to the jury, "as a distinct and 
separate proposition, whether the alleged acts were done with an 
actual intention to defraud the United States"; the contention of 
counsel for défendant now being, although no such request was 
preferred at the trial, that such a course was required by the pro- 
visions of section 16 of the act of congress of June 22, 1874, en- 
titled "An act to amend the customs revenue laws, and to repeal 
moieties" (1 Supp. Eev. St. p. 76), which reads as follows: 

"That in àll actions, suits, and proceedlngs in any court of ttie ITnited States 
now pending or hereafter commenced or prosecuted to enforce or déclare the 
forfelture of any goods, wares, or ûierchandlse, or to recover the value thereof , 
or any other sum alleged to be forfeited by reason of any violation of the pro- 
visions of the eustoms-revenue laws, or any of such provisions, in which ac- 
tion, suit, or proceeding an issue or issues of fact shall hâve been joined, it 
shall be the duty of the court, on the trial thereof, to submit to the jury, as a 
distinct and separate proposition, whether the alleged acts were done with an 
actual intention to defraud the United States, and to require upon such propo- 
sition a spécial flnding by such jury; or, if such Issues be tried by the coure 
without a jury, it shall be the duty of the court to pass upon and décide such 
proposition as a distinct and separate flnding of fact; and in such cases, un- 
less intent to defraud shall be so found, no fine, penalty, or forfeiture shall be 
Imposed." 

There are two valid answers to this proposition : The iirst is that 
section 16 of the act of June 22, 1874, was expressly repealed by 
the act of June 10, 1890 (1 Supp. Eev. St. [2d Ed.] pp. 34, 755). But, 
apart from that considération, it is quite évident, I think, that, while 
section 16 of the act of 1874 was a subsisting law, it had no applica- 
tion to a criminal case, but in terms applied to ail actions, suits, 
and proceedings in any court of the United States then pending or 
thereafter commenced or prosecuted to enforce or der-lare the for- 
feiture of any goods, wares, or merchandise, etc., by reason of any 
violation of the provisions of the customs revenue laws. The coun- 
sel for the défendant, in considering the word "ail," immediately 
preceding "actions, suits," etc., fails to give proper effect to the 
qualifying words "to enforce or déclare the forfeiture of any goods, 
wares, or merchandise," etc. Manifestly, a prosecution for the 
violation of a criminal statute is in no sensé an action, suit, or pro- 
ceeding to enforce or déclare the forfeiture of proper ty. 

Motions denied. 
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BOÙSSOD VALADON CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorli. January 30, 1895.) 

No. 494. 

1. CuSTOMS DuTIB8— RbviBW OF THB DECISION Oï THE BOARD OF ApPEMSBKS 

— EVIDENCB. 

A flnding of tlie board of gênerai appralsers, not sustalned by sufiicient 
proof, will be dlsregarded by the court. 
a. Same— Painting Importbd for Exhibition — Association for Promotion 
OF Aht. 

A paiuting imported for exhibition by an association for the promotion 
of art, within Act Oct. 1, 1890, par. 758, providing for admission of works 
of art so imported, does not f ail withln tlie proviso of paragraph 759, that 
the privilèges of paragraph 758 "shall not be allowed to associations en- 
gagea in or connected with business of a commercial character," merely 
because it is exhibited in the art rooms oeoupied by a copartnership en- 
gagea In selling works of art, some of whose members are connected with 
the association. 
8. Same— Protest— Référence to Statute not in Existence. 

A protest which clearly points out the facts and reasons why certain 
goods should be admitted free of duty Is not bad because it refera to a 
statute not in existence at the time, and such référence does not relieve the 
collector from proceeding under existing laws. 

This was an application by the Boussod Valadon Company, the 
importer of a certain painting for exhibition, for a review of the 
décision of the board of gênerai appraisers sustaining the décision 
of the collector of the port of New York assessing duty on said 
painting. 

Eugène H. Lewis, for importera. 
Jason Hinman, Asst. U. S. Atty. 

COXE, District Judge (orally). I think that the painting in thia 
case is directly within paragraph. 758 of the tariff act of 1890. It 
is not within the proviso of paragraph 759 of the same act, flrst, 
because the proof is insufficient to sustain the finding of the board; 
and second, even if the finding were correct, it would not bring the 
case within the proviso, because the proviso clearly refers to impor- 
tations by those engaged in business or connected with business of 
a private or a commercial character. It is safe to say that the 
lawmakers did not intend that provision to cover the case of a 
painting exhibited by a corporation in the art rooms occupied by a 
copartnership engaged in selling works of art, even though some 
members of the copartnership may be connected with the corpo- 
ration. 

The question of protest is more serions. It is, however, purely 
technical; no one has been misled, and I shall hold the protest 
good. The référence to a statute not in existence at the time was 
surplusiage and did not relieve the collector from proceeding unde? 
existing laws. The protest was clear and explicit in pointing out 
the facts and the reason why the importer insisted that the paint- 
ing should enter free of duty. The décision of the board of ap- 
praisers is reversed. 
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UNITED STATES V. MAYBR et «L 

(Circuit Court, S. D. New York. February 6, 1895.) 

No. 1,878. 

CusTOMs DuTJEs— Classification— GitAPES in Barrels— Cork Dust and Saw 

DUST. 

Certain grapes were imported from Spain in barrels of about two 
cubic feet capacity each. Duty was assessed upon tbem by the col- 
lector of eustoms at the port of New York at "60 cents per barrel of three 
cubic feet capacity, or fractional part thereof," under paragraph 299 of 
the tarife act of October 1, 1890, witbout any allowance for the cork 
dust and saw dust, which conStituted nearly one-half of the cubical 
contents of the barrels. The importers protested that they should be 
allowed for the cork dust, saw dust, and other tare, under said paragraph 
299, or that the grapes were duty free, under the provision for "Fruits, 
green, ripe or drled, n. o. p. f.," in paragraph 580 of the free list of the 
satue tariff act. The board of gênerai appralsers took évidence show- 
ing the quantity of cork and other dust contaiiied in the barrels; also, 
that thèse latter were the ordinary, average barrels of grapes, and that 
fiuch grapes are always sold in this market by the barrel, in the con- 
dition as imported, and that the weights on the trade catalogues include 
barrel, cork dust, and grapes. The board of gênerai appraisers de- 
cided that the "barrel" applies to the standard of measurement, and not 
to the form of the package, and that, if the grapes are dutiable by 
cubic measure, then tare must be allowed for packing materlaJ be- 
yond that which occupies the interstices between the grapes or bunches. 
By measuring the grapes, , a correct estimate of their cubic measurement 
may be obtained. The boàrd clted and relied upon the case Lead Co. v. 
' Seèberger, 44 Ped. 258, and sustained the' importers' protest that an al- 
lowance for the cork and saw dust should be made. Held, that the 
conclusion teached by the board of gênerai appralsers was correct, and 
that the collector was not authorized to take duty upon the cork dust and 
saw dust. 

At Law. Appeal by United States from décision of board of 
genetal api^raisers reversing the action of the collector in assessing 
duty On certaiû Malaga grapes. Afifirmed. 

Wallace Macfarlane, U. S. Atty., and James T, "Van Rensselaer, 
Asst. TJ. S. Atty. 

W. Wickham Smith (of Currie, Smith & Mackie), for appellees. 

OOXE, District Judge (orally). The respondents in this cause 
are dealers in fruit. They imported into this country Malaga 
grapes, which were assessed for dnty by the collector under para- 
graph 299 of the tariflf act of October 1, 1890, taking duty not only 
upon the grapes but also upon the saw dust and cork dust in which 
they tceré pàcked. The importei*is prptested, insisting that they 
wéré entitled to a dedùctipn for tg,re by reason of the cork dust 
and saw dust. The practical question presented to the court is 
whether uûdér the guise of assessing grapes, the collector is au- 
thorized to take duty upon saw dust. I do not think he is. It 
is true that the courts should not legislate, but if a construction 
«onsîstent with eommon sensé caii be arriyed at it is the dûty of 
the court so to cOnstrue the act in question. I agrée with the con- 
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olusion reached by the board of gênerai appraisers, and, mainly, 
in the reasoning with wMch they sustain tbeir conclusion. The 
décision of the board of gênerai appraisers is afQrmed. 



UNITED STATES v. GURLEY et al. 

(Circuit Court, S. D. New York. February 7. 1895.) 

No. 1,876. 

1. CUSTOMS DUTIBS— ACT DP OCTOBER 1, 1890— COOKS' KkIVKS. 

Certain knives. used in tlie kitcliea by cooks, hdd to be dutiable under 
paragrapli 167, and net as a mamifacture of métal, under paragraph 215, 
of the act of October 1. 1890. 
3. Samb— Importer's Pkotbst. 

Ttie Importer Is bound by his protest and cannot go outside of It. 

Appeal by the United States from a décision of the board of gên- 
erai appraisers reversing the action of the collector in assessing duty 
upon certain knives under paragraph 167 of the tarifE act of 1890. 

Wallace Macfarlane, U, S. Atty., and Henry C. Platt, for the United 
States. 
Edward Hartley, for importera. 

COXE, District Judge (orally). The question in thîs cause is 
whether or not the importation, which was assessed by the collector 
as a cook's knife, should hâve been classified as a manufacture of 
métal under paragraph 215 of the tariff act of 1890. The uncontra- 
dicted évidence shows that the importation in question is either a 
cook's knife, a kitchen knife, or a butcher's knife. Thèse knives 
are ail provided for in paragraph 167 and each is a more spécifie 
désignation than a "manufacture of métal." As the importers only 
protest upon the ground that the importation is a manufacture of 
métal, it is manifest that the décision of the board of gênerai ap- 
praisers should be reversed. 



In re FELLHEIMER et al. 

(Circuit Court, S. D. New York. April 27, 1894.) 

No. 747. 

CusTOMS Dttties— Classification — WEABiNa Apparel Madb on Loom ttith 
Jacquard Attachment. 

A fabrlc made on a loom wlth a Jacquard attachment, and which Is 
not known In the trade as "embroldery," or an "article of wearing apparet 
embroidered by hand or machine," cannot be classified under Act Oct. 
1, 1890, par. 373, referring to embroidered articles. 

This was an application by Fellheimer & Lindauer, importers of 
certain articles of wearing apparel for women, for a review of the 
décision of the board of gênerai appraisers sustaining the décision 
of the collector of the port of New York as to the rate of duty on 
such merchandise. 
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The importations consisted of articles of wearing apparel for wo- 
mçn, appropriately trimmed. The collecter assessed them under 
paragraph 373 of the act of 1890. The importera protested, under 
paragraph 349 of same act. 

Darid Ives Mackie, for importera, 
James T. Van Eensselaer, for collector. 

COXE, District Judge (orally). It seems to me that the propo- 
sition that a fabric made on a loom with a Jacquard attachment 
is not embroidery, has been determined by the circuit court of ap- 
peals. U. S. V. Albert, 9 0. C. A. 332, 60 Ped. 1012. How can a 
machine that is incapable of embroidering dots, sprays, etc., em- 
broider the figures appearing on the article in suit? I do not see 
how I can say that the same machine which the court has held 
cannot embroider, can embroider. The two cases cannot be dis- 
tinguished. It is clear, in view of this décision, that the court can- 
not say that a fabric made in this way is embroidered. It would 
create an unf ortunate conflict of authority to hold in one case that a 
machine can embroider when in another case it is held that the same 
machine cannot embroider. The circuit court of appeals having 
decided that a loom with a Jacquard attachment cannot do em- 
broidery work the only remaining question is whether or not a 
trade-name has been established by the respondent. Upon that 
proposition ît is conceded, as I understand it, that the question is 
in doubt, with a larger number of witnesses testifying against the 
contention of the collector than supporting it. The fact that a 
trade-name has not been established by either side compels the 
court to détermine what in fact the article is, whether it is in fact 
embroidered. As to that proposition I hâve no doubt. There is 
no évidence that the loom described can do embroidery work, and as 
I recall the testimony it is well-nigh unanimous that the machine 
cannot do embroidery work. In fact I could go further and say, if 
I were called upon to décide, on this évidence, what the trade-name 
was in this market on October 1, 1890, that this importation was 
not known in trade and commerce as "embroidery" or as an "article 
of wearing apparel embroidered by hand or machine," under par- 
agraph 373 of the tariff act of 1890, X think the décision of the 
board of gênerai appraisers, so far as it relates to the question dis- 
cussed, should be reversed. 



HERMANN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 31, 1895.) 

No, 1,743. 

CUBTOUS DUTIBS — OBOEB FOB RbtdRN OP GOODS to PobLIO StOBBS — COMPU- 
TATION OP TiMB. 

In Computing the 10 days wlthin whlch the order of the collector for re- 
tum of goods to the public stores, under Rer. St. § 2899, must be serred 
upon the Importer, If the tenth day falls on Sunday, that day cannot be 
excluded, and service of such notice on the Monday foUowlng Is not suffi- 
dent Shefer t. Magone, 47 Fed. 872, foUowed. 
V. 66F.no. 5 — i6 
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This'was an applica:tioii by Hetmann, Sternbàcli i& Co., importers 
of certain merchandise, for a re-view of tlie décision of tbe board 
of gênerai appraisers sustaining tbe décision of the collector of 
the port of New York as to tlie rate of duty on such merchandise. 

The imported goods are manufactures of cotton. The collector 
assessed them erroneously. under paragraph 394 of the tariff act of 
1890. He refused to classify them under paragraph 348 of the same 
act, for the reason that they had not been returned to the public 
stores, pursuant to the order of the collector under section 2899 of 
the Revised Statutes. The board of gênerai appraisers sustained 
the action of the collector. 

Stephen G. Clarke, for importera 

James T: Van Rensselaer, Asst. U. S. Atty., for collector, 

COXE, District Judge (orally). It is not disputed by the col- 
lector that the sample of the imported goods produced by the im- 
porters is a manufacture of cotton. If the case of goods in ques- 
tion was composed, as the importers testified it was, of like goods, 
the duty imposed by the collector was improperly imposed, unless 
the importers by reasoû of their subséquent conduct are estopped 
from showing what their importation actually was. The only ques- 
tion for the court to détermine is whether or not the order which 
the law requirèd the collector tp give to the importers to return the 
case of goods in question to thé public stores was given within the 
10 days requited by laW after the piackages designated by the col- 
lector and sent to the pUblic stores to be opened and examined had 
been appraised and reported to him. This date, it is conceded, 
was January 26, 1893. The 10 days, if the above date is included 
in the computation, would expire on the 4th day pf February, and if 
excluded it would expire on the 5th day of February The 5th day 
of February, 1893, was Sunday. There is absolutely no proof of 
which the court can predicate a finding of fact that the notice 
mailed by the collector to the importers for a return of the goods in 
question was served upon the 4th day of February. If the court 
is permitted to indulgè in spéculation and guesswork, it is probable 
that the notice was mailed oti thàt day, but the only éTidence of its 
receipt cornes from the importers, and is to the effect that it was 
received Monday morning, February 6th. There is no analogy 
between the giving of the actual order which was hère necessary 
and the service of notices by mail in actions at law governed by 
spécial statutes. The law requirèd the goods to be returned upon 
the order of the coUectpr, and it iS; ,nianifest that until the order 
was received by the importers they were not requirèd to act and 
could not act. Was the order given to the importers on February 
6th in time, or, in other words, was it wiithin 10 days from January 
26, 1893? The answer dépends upon whether oc not the court caû 
consider Sunday a dies non and include Monday within the 10 days. 
Thé ah^logy to the iîractlce of the Ie^w; courts cannPt be considered 
in determining this question. As matter of fact Monday was 
not within the 10 daysj The précise point was dètermined with 
référence to a protest in Bhefer v; Magone, 47 Fed. 872. I shall 
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hold therefore that the order of the collector to be arailable shoulà 
hâve been made at some time prior to Monday, February 6th. I am 
entirely clear upon the proof that no order was received by tbe im- 
portera prior to that time, and I shaJl hold that the décision of the 
board of gênerai appraisers should be reversed, and that the mer- 
chandise in question, contained in parcel 18,230, should be classifled 
and assessed for duty as cotton cloth uuder paragraph 3é8 of the 
act of 1890. 



In re LINDNBE. 

(Circuit Court, S. D. New York. Aprll 25, 1894.) 

No. 1,255. 

CusTOMS Ddtibs— Tools op Trade — Sevbral Machikes oï" the Samb Kind. 
A glove manufacturer imported four machines used in the manufacture 
of gloves, whiçh he himself, his fattier, and his two brothers had worlied 
in Germany, Intending to transplant his business to the United States, 
and to manufacture glores in the same way. HeU, that ail the machines, 
were entitled to entry free of duty as "tools of trade," under Act Oct 1, 
1890, par. 686. 

This was an application by Emil Linder, importer of certain ma- 
chines, for a review of the décision of the board of gênerai ap- 
praisers sustaining the décision of the collector of the port of New- 
York as to the rate of duty, on such machines. 

Stephen G. Clarke, for importer. 

O. H. Wefing, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). The importation whîch is the 
subject of this suit consisted of four machines used in the manu- 
facture of gloves, which were assessed for duty by the collector at 
45 per centum ad valorem under paragraph 215 of the tariff act 
of October 1, 1890. The importer daims that they were free of 
duty as "tools of trade" under paragraph 686 of the same act. With- 
out doubt the importer might hâve brought one of thèse machines 
to this country free of duty. The question is whether bringing 
four machines changes the situation; whether one man can bring 
in four machines as tools of his trade when he can work but one. 
There is no évidence that he intended to work thèse machines 
other than by manual power, and I assume that one man cannot 
work four. If there were only one machine I would not hâve a 
particle of doubt, but the fact that there are four machines raises 
a question of importance. The évidence shows that thèse machines 
were to be used by the importer, his father, and two brothers, in 
the same way they had used them in Germany. I can hardly think 
that congress intended to exact duty from a man who cornes to 
this country under such circumstances, bringing with him certain 
implements with which he made a living in his Europeun home. 
It is very much like the case of a tailor who has a small shop, in 
Avliich his wife, daughter and son help him work the sewing ma- 
chines. He CQtnes hère intending to transplant his. business. 
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He does not Intend to start a manufacturing establishment hère 
as we understand that term. He intends to work just as he did at 
home and make articles of clothing by the help of his own 
family. It may be that the importer by some admissions in his 
aflQdavit has made it difflcult to détermine this question in his 
faror, but I thinlt it is the duty of the court to brush aside thèse 
techniealities, try to loolt at the question from a common-sense point 
of view and get at the spirit of the law. I cannot beliere that it 
was the intention of the law to exact duty in a case like this and 
under the circumstances the doubt, if there be one, should be re- 
solved in favor of the importer. The décision of the board of gên- 
erai appraisers is, therefore, reversed. 



In re MBROK et al. 

(Circuit Court, S. D. New York. April 26, 1894.) 

CusTOMS Ddties— Classification — Chloral Hydkatb. 

U. S. V. Battle & Co. Chemists' Coi-p., 4 C. 0. A. 249, 54 Fed. 141, fol- 
lowed. 

This was an application by Merck & Co., importers of chloral 
hydrate, for a review of the décision of the board of gênerai apprais- 
ers sustaining the décision of the collector of the port of New 
York as to the rate of duty on said marchandise. 

ETerit Brown, for importers. 

James T. Van Rensselaer, Asst XJ. S. Atty., for collector. 

COXE, District Judge. The questions involved in this appeal 
hâve ail been determined in the Case of Battle & Co., 50 Fed. 402, 
afflrmed 4 0. O. A. 249, 54 Fed. 141. There is some testimony hère 
which was not présent in the Battle Case, but the new évidence is 
cumulative in character and does not change in any degree the 
character of the propositions decided. I am clearly of the opinion 
that the décision of the court of appeals of the Eighth circuit 
should be followed by this court. The décision of the board ia 
reversed. 



In re SPIBLMAN et al. 

(Circuit Court, S. D. New York. April 26, 1894.) 

No. 1,039. 

CusTOMS DtjTiES— Classification— Vbtls. 

Veils are wlthin the provision of Act Oct 1, 1890, par. 349, relatlng to 
"articles of wearing apparel of every descriptipn." 

This was an application by Spielman & Co., importers of certain 
ladies' veils, for a review of the décision of Ihe board of gênerai 
appraisers as to the rate of duty on such merchandise. 

A. P. Ketcham, for importers. 

Thomas Greenwood, Asst. U. S. Atty., for collector. 
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COXE, District Judge (orally), Tfae only question in this cause 
is wliether or not the importation cornes within the tariff provi- 
sion for "articles of wearing apparel of every description." Al- 
thougli it is true that there is, perliaps, a distinction — no two cases 
being exactly similar — ^yet it seems to me that the facts hère bring 
this importation within numerous décisions aiready made by this 
court. Of course an article of wearing apparel tliat is wom in 
connection with a hat necessarily requires the présence of a hat, 
just as a necktie requires the présence of a collar. A necktie can- 
not be wom without a collar. A garter implies the présence of 
a stocking which is held up by it. A shawl which is thrown 
around the shoulders implies some other garment over which it is 
placed. I see no important distinction. Suppose thèse articles of 
wearing apparel were fastened to other articles of wearing apparel 
they would not cease to be articles of wearing apparel for that 
reason. If we could imagine, for esample, an apron permanently 
fastened to the waist of a gown it would not change its character 
as an article of wearing apparel because of that fact. I do not 
think the distinction now made, that thèse veils are not wearing 
apparel, because fastened to a hat, is well founded. If it were, it 
would exclude a great many articles that we ail concède to be 
wearing apparel. The finding of the board of appraisers is not 
contrary to the law or the facts and this court should not disturb 
that finding. It is conceded that thèse veils are complète articles 
of commerce as they corne to this port and are used only by females 
as headgear; whether they are attached to the hat or not does 
not seem to me to be a controlling circumstance. If they were 
worh about the head without a hat, in the manner so graphically 
illustrated by the learned district attorney, there wonld be no 
doubt as to their being articles of wearing apparel. The décision 
of the board of gênerai appraisers is afflrmed. 



JOHNSON V. UNITED STATES. 

(Circuit Court, S. D. New York. February 8, 1895.) 

No. 9ia 

CUSTOMS DtTTIBS— CLASSIPICATION— PlNEAPPLBS — CaNNED. 

Pineapples, peeled, sliced, and placed In cans fiUed with cold water, and 
hermetically sealed, tbeir juice permeating the water, are "fruits pre- 
served in their own juices," within Act Oct 1, 1890, par. 304, and cannot 
be classified, under paragraph 580, as "fruits, green, ripe, or dried." 

This was an application by Joseph S. Johnson, the importer of 
certain canned pineapples, for a review of the décision of the board 
of gênerai appraisers, sustaining the décision of the collector of 
the port of New York, as to the rate of duty on such merchandise. 

Stephen G-. Clarke, for importer. 

Jason Hinman, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). This controversy anses regarding 
pineapples imported in cans hermetically sealed. The collector 
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classified tbem lïnder paragraph 304 of the act of 1890, which pro- 
vides for "fruits preserved in their own juices." The importer 
protested Insisting that they should hâve been classified under para- 
graph 580 of the same act as "fruits, green, ripe, or dried." It 
appears from the proof that the pineapples were peeled, sliced, 
placed in cans filled with eold veater, and then hermetically sealed. 
In that condition they were imported. The board of gênerai 
appraisers hâve found that the collector's paragraph more spe- 
ciflcally describes the importations than the paragraph designated 
by the importer. Upon the proof presented, no additional proof 
having been taken in this court, the décision of the board is not 
so against the weight of évidence as to justify the court in setting 
it aside. The purport of their décision is that paragraph 304 is 
more applicable to this fruit than paragraph 580, and my own im- 
pression concurs with them on that question. It seems to me that 
"fruits preserved in their own juices" is clearly a more spécifie 
désignation than "fruits, green, ripe, or dried, not specially pro- 
vided for." The proof hère is, as I stated, that the pineapple is 
sliced, peeled, put in cold water, and the juice of the pineapple, to 
a certain extent at least, permeates the water. As the district 
attorney says, if this be not fruit preserved in its own juice, it is 
difflcult to see what congress meant by the provision in question. 
I think that paragraph 580 refers to fruits brought hère in the 
state in which they are picked without being subjected to any pre- 
serving process. It is enough to say that the finding of the board 
of appraisers is sustained by the évidence. The décision of the 
board is affirmed. 



In re STEINER et aL 

(Circuit Court, S. D. New York. April 25, 1894.) 

No. 592. 

CusTOMS Ddties— Ct.assifica.tion— Strung Qlass Beads. 

A finding of tlie board of gênerai appraisers, supported by the weight 
of évidence, that glass beads, threaded on strings, were strung beads, dutl- 
able as "manufactures of glass," under Act Oct 1, 1890, par. 108, and not 
under paragraph i-iô, as "glass beads, loose, unthreaded, or unstrung," 
should be sustained. 

This was an application' by Steiner, Kohn & Co., importers of cer- 
tain glass beads threaded upon strings, for a reiaew of the décision 
of the board of gênerai appraisers sustaining the décision of the 
collector of the port of New York as to the rate of duty on such 
merchandise. 

Stephen G. Clarke, for importers. 

Thomas Greenwood, Asst Dist Atty., for collector. 

COXE, District Judge (orally). In this case the collector as- 
sessed the importations under paragraph 108 of the tariff act of 
October 1, 1890, as "manufactures of glass." The importers insist 
that they should hâve been assessed under paragraph 445 of the 
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same act, which provides for "glass beads, loose, unthreaded, or 
unstrung, ten per centum ad valorem." A simple question of fact 
is thus presented vfhere the tourden is upon the importers to prove 
that the importations consist of unstrung glass beads. Tliis ques- 
tion of fact was tried out before the board of appraisers and they 
hâve found that the articles in question are "manufactures of glass," 
and are not unstrung glass beads. As I recoUect the évidence the 
only testimony before the board was to the effect that thèse are 
strung beads; in fact a mère ocular examination of them demon- 
strates that they are strung beads. As there is no évidence to the 
contrary the court would hardly be justiûed in overruling the dé- 
cision of the bçard. If it were a disputed question of fact on 
evenly balanced testimony their décision should stand, but as it is 
the weight of évidence is clearly on the side of the collector. The 
décision of the board of appraisers is, therefore, aiHrmed. 



In re BING et al. 

(Circuit Court, S. D. New ïork. April 26, 1894.) 

No. 959. 

CnsTOMS Ddtibs— Kevibw of Board of àppraiseiis' Décisions— "Weiqht dp 
Evidence. 

The court will not dlsturb the finding of facts of the board of gênerai 
appraisere as to the nature of goods imported, even if against the weight 
of évidence, where the board had sufBcIent évidence to wai-rant their find- 
ing. 

This was an application by F. Bing & Co., importers of certain 
merchandise, for a review of the décision of the board of gênerai 
appraisers at New York as to the rate of duty on such merchan- 
dise. 

Albert Comstock, for importera. 

W. G. Low, Asst. U. S. Atty., for collector. 

OOXE, District Judge (orally). The question hère is not of law, 
but of fact. It is whether or not Exhibit A is "spun silk," under 
paragraph 410 of the act bf October 1, 1890. Even if it wGre also 
a question as to whàt the trade name of Exhibit A was àt the 
time of the passage of the last tariff act, it seems to me that the 
Van Blankensteyn décision (5 G. G. A. 579, 56 Fed. 474), con trois 
both propositions. The board came to their conclusion on the 
faots presented to them, and I cannot say it is so against 
the weight of évidence that the court should set it aside. If this 
case were an appeal from the décision of a référée the court, al- 
though it might bave reached a différent conclusion had the case 
beeni tried originally before it, would ûot, under'familiar rules, dis- 
turb the report. The question is whether the finding of the board 
should beJ set aside as practically against the weight of évidence. 
I feink the board had sUfScieht évidence to warrant their flndîng 
and their décision is, therefore, aflûrmed. 
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DBNNISON MANUP'G CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 14, 1895.) 

CuSTOMS Ddties— Classification— Crêpe ob Crbpe Tissus. 

Merchandlse Imported and invoiced as "crêpe" or "crêpe tissue," which, 
according to the ânding of the board of gênerai appraisers, sustalned by 
tlie évidence, "Is made In a tissue-paper mill, Invoiced, advertised, and 
sold as tissue," and "is tissue paper," is dutlable under Act Oct 1, 1890, 
paragraph 419, ■whicli covers "ail tissue paper • * * made up in any 
form," and cannot be placed under paragraph 422, referring to "ail other 
paper not specially provided for." 

TMs was an application by the Dennison Manufacturing Company, 
importer of certain merchandise invoiced as "crêpe" or "crêpe 
tissue," for a review of the décision of the board of gênerai apprais- 
ers sustaining the décision of the collector of the port of New York 
as to the rate of duty on such merchandise. 

The collector assessed the importations under paragraph 419 of 
the act of 1890, as "tissue paper." The importer insisted that they 
should hâve been classifled either under paragraph 422, as "other 
paper not specially provided for in this act," or under paragraph 
425, as "manufactures of paper." 

G. H. MacDonald, for importer. 

James T. Van Eensselaer, Asst. U. S. Atty., for collector. 

GOXE, District Judge. The board found that the merchandise 
in question invoiced as "crêpe" or "crêpe tissue," "is made in a 
tissue-paper mill, is invoiced as tissue, advertised as tissue, and 
sold as tissue" and "is tissue paper." Additional testimony was 
taken in this court, but it is cumulative in character and does not 
materially change the issue. There is évidence to sustain the 
flndings of the board, and, even if it be conceded that the prépon- 
dérance of testimony is the other way, still the court would not be 
warranted in reversing their judgment. It will be observed that 
the language of paragraph ^=19 is very broad. "AU tissue paper 
* • * made up in any form." It covers tissue paper of ail 
varieties. The process by which the imported paper is made is 
not Imown, but it is proved that similar paper is made in this 
country by passing tissue paper through a machine which crimps 
or crinkles it. One of the witnesses for the importer gave the 
' foUowing common-sense définition : "Tissue paper is a thin paper; 
that is ail there is to tissue paper; a thin paper." There is testi- 
mony to the effect that the imported merchandise is in fact tissue 
paper, that it was commercially known as crêpe tissue paper and 
was 80 designated in the trade, even by the importing company 
itself. It is not against the évidence to flnd that in a smoothed-out 
condition it is a kind of heavy-weight tissue paper. Subject this 
paper to a crimping process and it becomes crimped tissue paper. 
It is crinkled, to be sure, but it is tissue paper still, and conse- 
quently is specially provided for under paragraph 419. The change 
thus produced might sufifice to place the paper under a more 
spécifie paragraph, if one existed, but it is not sufiicient to take it 
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oat of the paragraph providing for "ail tissue paper" and place it 
under the paragraph providing broadly for "ail other paper." The 
board has found that the imported merchandise is tissue paper, 
several witnesses hâve testified that it was known to the trade as 
crêpe tissue paper and the importer has time and time again called 
it crêpe tissue paper. In view of thèse facts the court is inclined 
to think that the collector has selected the proper paragraph, and, 
in any view, the court does not feel justiiied in interiering with the 
décision of the board. AfHrmed. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. D. New York. January 31, 1895.) 

No. 722. 

CusTOMs DuTiES— Classification — Antique Opal — Act of Octobbr 1, 1890. 
A single antique opal produced at a period prier to 1700 is not en- 
titled to free entry under paragraph 524 as a "collection of antiquities," 
but is dutiable at 50 per cent ad valorem as jewelry, under paragraph 
452 of the act of Octolaer 1, 1890, notwithstanding it was imported with 
other articles, whose production prior to 1700 had not been satisfactorily 
establlshed by évidence. 

The importation in question was a gem of great value and an- 
tiquity known as the "Hope Opal." The importer insisted that it 
was entitled to enter duty free under paragraph 524 of the free 
list of the tariff of 1890. The collector's action in assessing duty 
was sustained by the board of gênerai appraisers. The importer 
appealed. AfiQrmed. 

William B. Coughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry G. Platt, Asst. U. S. 
Atty. 

COXE, District Judge (orally). The section of the free list whioh 
is invoked by the importer, refers with great cleamess, not to single 
articles which hâve been part of foreign collections or to single 
articles which are intended to be added to collections in this coun- 
try, but it refers to collections of antiquities. The collection must be 
imported. If an importer assembles a collection of antiques, which, 
under the décisions of the courts, must certainly contain more than 
two articles, and intends to import the collection into this country, 
the mère fact that through mistake the articles forming the col- 
lection are imported in différent steamers or at différent times 
is not material. But there must be a collection of which the im- 
portation is a part. It seems to be conceded from the proof hère 
that the importation in question came hère alone, and there is no 
évidence of which the court can take cognizance that it was part 
of a collection of antiques assembled in London and imported to 
this country and reassembled. In order to reach such a conclusion 
I would hâve to substitute conjecture for proof, and surmise that 
^'Babylonian cylinders," whatever they may be, are antiquities with- 
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ià the définition of the statute. Therè is no proof to warrant tbe 
court in saying that the opal in question was part of a collection 
of antiques produced before the year 1700. Tliia being so, it is 
an importation of a single article, and no court bas gone to the 
extent of holding that oné article constitutes a collection. The dé- 
cision of the board sustaining the action of the collector in assessing 
duty under paragraph 452 must be aiHrmed. 



UNITED STATES V. RICHARDS et al. 

(Circuit Court, S. D. New York. Jamiary 31, 1895.) 

No. 1,877. 

CUSTOMS DUTIES— COVEBINGS OF IMPORTATIONS— AdDITIONAL DUTT. 

Wooden cases with cardboard partitions, in wtiicli opal glass bottles 
were packed and imported, being usual packages for such bottles, are not 
subject to additional duty as "unusual coverings," or as designed for any 
other use than the bona flde transportation of said bottles to tbe United 
States, within Act June 10, 1890, § 19. 

This was an application by the United States for a review of 
the décision of the board of gênerai appraisers reversing the dé- 
cision of the collector of the port of New York as to the rate of 
duty on certain merchandise imported by C. B. Richards & Co. 

The importations in question were opal glass bottles, packed in 
wooden cases with cardboard partitions. The collector imposed 
an ad valorem duty upon the bottles and the cases, and also an 
additional duty upon the cases, under section 19 of the act of June 
10, 1890, upon the ground that they were unusual packages. The 
board of gênerai appraisers decided that the additional duty was 
improperly imposed. The collector appealed. Afflrmed. 

Jason Hinman, Asst. U. S. Atty., for collector. 
Everit Brown (of Comstock & Brown), for importers. 

COXE, District Judge (orally). The articles imported were opal 
glass bottles. They were imported in wooden cases having card- 
board partitions. The only question for the court to détermine is 
whether or not the packages in which they were imported were 
unusual and designed for use other than in the bona flde trans- 
portation of the bottles to the United States. Tbe trend of judi- 
cial décision upon this question is to tbe effect that tbe additional 
duty cannot be levied unless it appears that it was the intention 
of tbe importer to introduce into tbe United States some article 
under tbe guise of a covering which is designed by him for use 
other than as a covering after the importation is completed. If 
tbe covering is suitable, proper and not out of tbe ordinary, it 
should not be subjected to tbe additional duty. Tbe court cannot 
say that this importer intended — to put it plainly — to commit a 
fraud upon the revenue or to introduce hère the wooden cases for 
use other than as bona iide packages for bis bottles. Of course 
bottles of this cbaracter require a package of some kind. To 
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place them in a common wooden box, aad prèvent breakage by pla- 
cing straw or pasteboard between them, would seem to be a proper 
and usual manner of padking. IJpon tbe évidence before tlie board 
it is quite clear that this importer bas for a number of years been 
importing tbese bottles in precisely the same way in which tbe 
bottles in question were imported. The board of appraisers 
reached a correct conclusion when they said this was a usual pack- 
age for thèse bottles. Other importera may hâve brought in other 
bottles, or possibly similar bottles in a différent way, but to say 
that the packages in question are exceptional, unusual, and so out 
of the ordinary, as to bring them within the provision in question 
does not seem to be warranted by the proof. The décision of the 
board is aflSrmed. 



PARK et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. February 8, 1895.) 

No. 1,943. 

Cgstoms Duties— Aot Oct. 1, 1890— Calvebt's Médical Soap. 

Calvert's médical scap, containing 20 per cent, of carbolic acJd, and used 
for curative purposes, liéd not to be; dutiable as a "toilet soap," under par- 
agrapli 79, but under the last clause of said paragraph, "ail otber soaps 
not provided for in this act." 

This was an application by Park & Tilford, copartners, and im- 
porters of certain merchandise known as "Calvert's Médical Soap," 
for a review of the décision of the board of gênerai appraisers sus- 
tainiug the décision of the collecter of the port of New York as to 
the rate of duty on such merchandise. 

Edward Hartley, for importera. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. U. S. 
Atty. 

COXE, District Judge (orally). The importation in this case con- 
sists of Galvert's médical soap. It was classifled by the collecter 
as "toilet soap" under paragraph 79 of the tariff act of October 1, 
1890. The importers protested, insisting that it should hâve been 
*classified under the last clause of that paragraph, which provides 
for "ail other soaps, not provided for in this act." There was also 
an alternative protest, which it is unnecessary to consider. A 
toilet soap is used as a détergent for cleansing purposes only. That 
this is not such a soap is proved by an overwhelming weight of 
testimony. A médical soap is one used for remédiai purposes. 
There is no doubt, I think, that this is what it purports to be — a 
médical soap. If it be a soap, unquestionably it is more specifically 
provided for under the last clause of paragraph 79 than any other 
provision of the tariff act. The district attomey advances the 
proposition that, although the collecter might be wrong in his classi- 
tication, the décision of the board may be sustained for the reason 
that both importer and collecter are wrong, and the importation 
should hâve been classifled under paragraph 77 of the same act. 
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What I hâve already said disposes of that contention. Paragraph 
77 relates to "préparations used as applications to the liair, mouth, 
teeth, or skin, such as cosmetics, dentifrices, pastes, pomades," 
and so on, referring to that class of articles which properly corne 
within thé category of "toilet préparations." This soap is what 
it is advertised to be, a médical soap, used for curative purposea 
only, and should hâve been classified under the last clause of para- 
graph 79. The décision of the board of gênerai appraisers is re- 
versed. 



MBXICAN ONYX & TRADING CO. v. tlNITBD STATES. 
(Olrcuit Court, S. D. New York. February 1, 1895.) 

No. 1,225. 

1. CusTOMS DuTiBs— Classification— "Mexican Onyx." 

So-caJled "Mexican onyx," a minerai consisting chiefly of carbonate of 
lîme ana certain impurlties, principaUy ferrous oxides, Imparting to the 
material its beautiful and variegated colors, crystalline In structure, and 
belonging scientifically to the group of caleites, recognized by the leadlng 
dlctlonaries and encyclopedias as belonging to the gênerai class of "mar- 
ble," used for the same gênerai purposes in ornamental and interlor déco- 
ration as marble, and being worked and flnished by the same processes, 
is properly dutlable as "marble In block," at 65 cents per cubic foot, under 
Schedule B, par. 123, of the tarife act of October 1, 1890, and is not free 
of duty as a "crude minerai," under paragraph 651 of the free list of 
that tarife act, as clalmed in the protest of the importer. 

3. Same— Revibw of Findings of General Appraisers. 

Where, upon a confllet of évidence before the board of United States 
gênerai appraisers, arislng chiefly upon the commercial meaning of the 
term "marble," there Is sufflclent proof to sustain their findings, such find- 
ings will not be disturbed. 

8. Same — Rbturn of Peocebdings by Genekal Appraisers. 

The fact that the return to the circuit court was not signed by the mem- 
bers of the board of général appraisers who took the évidence does not 
overcome the presumption that the appraisers who heard the case de- 
cided it Spécial référence upon tte merits was made to Batterson v. 
Magone, 48 Fed. 289. 

This was an application by the Mexican Onyx & Trading Com- 
pany, the importer of certain Mexican onyx, for a re\iew of the 
décision of the board of gênerai appraisers sustaining the décision 
of the collector of the port of New York as to the rate of duty on 
such marchandise. 

W. Wickham Smith (of Curie, Smith & Mackie), for importer. 
Wallace Macfarlane, U. S. Atty., and James T. Van Eensselaer, 
Asst. TJ. S. Atty,, for collector and the United States. 

COXE, District Judge (orally). The importation involved in this 
controversy is Mexican onyx. The collector classified it under 
paragraph 123 of the tariff act of October 1, 1890, which provides 
for "marble of ail kinds." The importer protested insisting that 
it was covered by paragraph 651 of the free list as a "crude min- 
erai." The board of gênerai appraisers after taking proof sus- 
tained the classification of the collector. The importer appeals to 
this court. 
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The questions involved, as I understand them, are whether or 
not the importation in question is a species of the genus "marble" 
and was known as a variety of marble commercially and in com- 
mon parlance. Thèse are questions of fact and are presented to 
the court upon the same record that was presented to the board. 
I do not thinlc it is necessary to enter into a discussion of thèse 
matters at length, for the reason tliat the question now presented 
to the court is not whether the court would hare reached a dif- 
férent conclusion from the board had the proof been submitted to 
the court in the first instance, but whether or not the flnding of 
the board is so contrary to the weight of évidence that the court 
is justifled in setting it aside; whether or not the court, if this 
were an appeal from the report of a master or référée, would hold 
that there was such a lack of évidence to sustain the findings that 
the décision should be reversed. I think not. There was suffl- 
cient proof upon ail the questions of fact presented to the board 
to sustain their findings. I cannot say that upon any of the 
questions involved there is no évidence to sustain the décision of 
the board or that the évidence so preponderates ^ainst their flnd- 
ing as to justify me in setting it aside. 

It is suggested hère that the rule, which I understand is the 
established rule of this court, is not applicable to this particular 
case, because the appraisers who heard the évidence dld not décide 
upon the questions of fact. This contention is sought to be sus- 
tained by the suggestion that the report is signed by three ap- 
praisers who did not hear the évidence. I do not understand, 
however, that it follows from this fact that the case was not de- 
cided by the appraisers who heard the proof. The court should 
présume in the absence of proof to the contrary that the appraisers 
who heard the cause decided the cause. The mère fact that the 
report ia signed by other appraisers is not conclusive to my mind as 
establishing a diJŒerent proposition. It very frequently happens 
even in court cases that the judge who décides the case does not 
sign the decree. The décision of the board of gênerai appraisers 
should be afBrmed. 



CHINA & JAPAN TEADING CO. t. UNITED STATES. 

(Circuit Court, S. D. New York. January 30, 1895.) 

No. 577. 

1. CCSTOMS DUTIES — ACT OF OCTOBBR 1, 1890— BamBOO BLINDS AKD ScBOLIiS. 

Certain bamboo blinds and scroUs, assessed by the collecter as "manu 
factures of wood," under paragraph 461, held to be dutlable as "manu- 
factures of grass," under paragraph 460. 

2. Samb— Papek Umbeellas. 

Glant pap«: umbrellas, used only for décorative purposes, Md not dutl- 
able as "umbrellas, parasols and sunshades," under paragraph 471, but as 
"manufactures of paper," under paragraph 425. 

This was an application by the China & Japan Trading Com- 
pany, the importer of certain bamboo blinds and scroUs and giant 
paper umbrellas, for a review of the décision of the board of gen- 
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eral appraisers sustaining the décision of tlie collector of the port 
of New York as to the rate of duty on sucli merchandise. 

W. B. Coughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst TJ. S. 
Atty. 

COXE, District Jiidge (orally). I am inclined to reverse the 
décision of the board of gênerai appraisers in this cause. As to 
the flrst articles imported the question is whether or not the bamboo 
of which they are composed is wood. It seems to me that the 
weight of évidence is clearly to the effect that it is not wood. 
The extrapts read from the varions dictionaries and encyclopedias 
by the counsel for the importers, indicate that bamboo is a 
species of grass, and I think the testimony is to the same effect. 
In the testimony offered by the collector the nearest approach to 
contradiqting the proposition that bamboo is a species of grass, 
is the opinion of one witness that in the process of time the char- 
acter of the grass is changed to wood, but that to my mind is not 
a very satisfactory or conclusive view of the matter. It also ap- 
pears that articles of bamboo are sometimes kept in stock with 
wooden articles, and sold by dealers in wooden ware, but that does 
not make it wood. If it were sold by a tinsmith with tin articles 
it would hardly be contended that this fact would make it tin. 

As to the other branch of the case, it is undisputed that thèse 
large umbrellas are not used in the way in whcih ordinary um- 
brellas are used. They are not suitable for that purpose and are 
never so used. Their sole use is for the décoration of houses, halls 
and large buildings. This being so, it would be illogical to classif y 
them with the ordinary cloth umbrellas which are used to protect 
individuals from the sun and rain. As the board of appraisers 
with this same évidence before it has in another case reached the 
conclusion that thèse importations should be classifled as the im- 
porter now contends, I shall follow their second and more mature 
conclusion. The décision of the board is reversed. 



MOVITJS et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 18, 1895.) 

Cdstoms Duties—Classification— "Lakomne. •' 

"Lanolintj" being a manufactured article made from wool grease by an 
elaborate process tlirough wl ich the potasli salts contained in the carude 
wool grease hâve been entirely removedî' the volatile fatty acids partially 
removed; the removal of the potash salts having destroyed any combina- 
tion that had existed between them and the fats, the fats having been 
thereby djanged in condition; the resulting "lanoline" being chiefly choles- 
terine and similar fats, fatty acids and vai-ying percentages of water, au 
article patented as to its processes of manufacture and trade name and 
being widely advertised as possessing tha-apeutic and médicinal quali- 
ties, is properly diitiable as a "médicinal pi-oprietary préparation" at 25 
per cent, ad valorem under paxagraph 75 of the tarifE act of October 1, 
1890, and not as "wôol grease" at one-half of one cent per pound under 
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paragraph 316 of the act,as claimed In the importers' protest. The classi- 
fication of the merchanolse for duty by the coUector of customs as "ren- 
dered oil" at 25 per cent, ad ralorèm under paragraph 76 of the same 
tariiff act was therefore afflrmed. 

This was an application by J. Morius & Son, importers of cer- 
tain merchandise known as "Lanoline," for a revlew of the décision 
of the board of gênerai appraisers sustaining the décision of the 
collector of the port of New York as to the rate of duty on such 
merchandise. 

Albert Comstock, for importers. 

Wallace Macfarlane, 17. S. Atty., and James T. Van Rensselaer, 
Asst U. S. Atty., for collector. 

COXE, District Judge. The collector classified the merchandise 
in question under paragraph 76 of the act of 1890, which proTide» 
for "rendered oils" and "expressed oils." The importers protested, 
insisting that it should hâve been classifled under paragraph 316 
of the same act as "wool-grease." The board in an elaborate and 
carefully prepared opinion, after discussing the varions questions 
involved, reached the following conclusions: 

"The substance known as 'Lanoline' is: 

"(1) A préparation composed of pure wool-fat and water. 

"(2) It is not the wool-grease of commerce and is not an oil, but Is commer 
cially known as 'Lanoline.' 

"(3) It is a préparation and composition recommended by the manufacturer» 
to the public as a proprietary article. 

"(4) It is a préparation and composition prepared according to a prlvate and 
patented formula or process. 

"(5) It is a patented composition or préparation. 

"(6) It is a proprietary préparation recommended to the public as a remedy 
for diseases or affections affecting the hnman or animal body. 

"(7) It is a médicinal proprietary préparation, in the préparation of which 
alcohol is not used, and of which alcohol is not a component part. 

"(8) It is offered for sale by the manufacturers and protestants put up in 
tins, labeled with notice thereon that the same is patented. 

"(8) The manufacturers hâve duly registered as their trade-mark the word 
'Lanoline' in the United States patent office, and they affixed the trade-mark 
to each package of lanoline imported by the protestants. 

"(10) The protestants entered such merchandise by their written entry as 
'Lanoline, expressed oil.' " 

The board decided that the merchandise should hâve been classi- 
fied under paragraph 75 of the same act as a "médicinal proprietary 
préparation," but that it was not "wool-grease" in fact or commer- 
cially. The question, tlien, is, should "Lanoline" be subject to duty 
as wool-grease? If not, the décision of the board should be aifirmed. 

A number of witnesses hâve been examined in this court, but their 
testimony does not change materially the case as presented to the 
board. The conclusions reached by the board are substantially correct, 
most of them being sustained by the new évidence. Wool-grease is of 
a brown color and a viscous consistency. It is extracted f rom wool 
washings, and consists of cholesterine and other fats and volatile 
fatty acids. It con tains from 15 to 30 per cent, of potash. It emits a 
rank, disagreeable odor, it resembles molasses and tar mixed to- 
gether, it is imported in returned petroIeum barrels, it is worth 
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f roni 24 to 3 cents a pound ahd its chief use is for stuffing leather. 
"Lanoline," on the contrary, is ah expensive, Mglily finislied product 
produced from wool-grease by an elaborate patented procesa of 
élimination and purification, by means of which many of the im- 
puritiés and ail of the potash of the crude wool-grease are removed. 
"Lanoline" is white in color, is imported in small, carefuUy pre- 
pared packages and is used principally in therapeutics. It is net 
wool-grease, chemically, commercially, or in common parlance. One 
of the ingrédients of wool-grease has disappeared entirely and the 
others are found in a changed and puriâed state. "Lanoline" is 
made from wool-grease just as vaseline is made from petroleum or 
cheese is made from milk, but it was never known as wool-grease 
in commerce and no business man would hâve thought of sending 
"Lanoline" to flU an order for wool-grease. The impression derived 
from the entire record is very strong that the term "wool-grease" 
would convey to the mind of every business man familiar with the 
subject an idea of the crude, raw material above described, and it 
is thought that congress so used it in the tariff act of 1890. It 
cannot be that a reflned, expensive product like "Lanoline" should 
come in under a provision which was manifestly intended to apply 
to a crude, cheap product differing from "Lanoline" in almost every 
essential feature. The décision of the board is affirmed. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. I>. New ïork. February 5, 1895.) 

No. 898. 

CusTOMS D0TIES— AcT DP OcTOBBR 1, 1890 — Paintbd Fans. 

Fans, composed of sdlk and bone, upon which are executed artlstlc 
palntings in water colors, of high value and imerit, and which are dis- 
playod as ornaments and not used as fans ordinarily are, hdd net to be 
dutlable as manufactures of silk at 50 per cent, ad valorem under parar 
graph 414, but at 15 per cent, under paragraph 465 of the act of October 
1, 1890 as "paintings in oil or water colors." 

Appeal by importer from décision of board of gênerai appraisers 
afflrming the action of the collector in assessing duty on certain 
painted fans. Reversed. 

William B. Coughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. U. S. 
Atty, 

OOXE, District Judge (orally). The importations in controversy 
consist of paintings upon fans made of silk and other materials. 
The collector assessed them under paragraph 414 of the tariff act of 
1890 as manufactures of which silk is the material of chief value. 
His action was sustained by the board of gênerai appraisers. The 
importer protested, insisting that the importations are "paintings" 
within the provisions of paragraph 465 of the same act. "Fans" 
are not mentioned eo nomine in the act, except in paragraph 564 
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of the free list, which is not applicable to this eontroversy. The 
coart is not called upon to deflne the word "paintings" furtber 
than is necessary for the purposes of the présent eontroversy. If 
thèse importations are paintings it disposes of the issue. In ordi- 
nary parlance it is, perhaps, true that a painting is understood to 
mean a picture in oil or water colors, painted on canvas or paper, 
inclosed in a suitable frame and intended to he hung on the walls 
of a public or private building. But such a définition is manifestly 
too narrow. Many of the works of the old masters are frescoes 
painted on stone. Some of the gems of more modem art are 
painted on wood, ivory, porcelain, china, silk, cotton and other tex- 
tile fabrics. It is also true that paintings are not always used as 
mural décorations. They may be placed on fire screens, lamp 
shades, placques, and, indeed, on almost any article which is to be 
ornamented. Nor is size a controlling factor. Some of the master- 
pieces of Meissonier and Meyer von Bremen are hardly larger 
than the subjects of this eontroversy. So too a painting may be of 
almost any conceivable shape. I présume we can ail recall in- 
stances where the artist has painted his picture upon a fan-shaped 
background. Obviously, then, it is not size or shape or material 
or use which is to détermine, arbitrarily, the character of thèse im- 
portations. There is no dispute that thèse productions are the 
works of artists of recognized ability and standing in their pro- 
fession, and that at least two-thirds of the value is imparted to 
the fans by the skill, genius and réputation of the artist. The 
silk would be comparatively of no value but for the work of the 
artist. It is the painting, not the silk, which makes the fan valua- 
ble. Take for instance the picture by Houghton, which might 
properly be called "The Chess Players." No one who has the slight- 
est knowledge of art can fail to see that in drawing, coloring, group- 
ing and in attention to minute détail it is a painting of great 
beauty and merit. To call such a work of art "a manufacture 
of silk" seems almost as irrational as to call the Venus of Milo 
"a manufacture of marble." It is doubtless true that such a paint- 
ing should be preserved under glass, but it does not cease to be a 
painting because it is placed upon a fan. Thèse views lead me to 
reverse the décision of the board of gênerai appraisers. 



TlFFANÏ T. UNITED STATES. 

(Circuit Court, S, D. New York. February 6, 1895.) 

No. 1.122. 

1. CasTOMs D0TIBS— TBAVEUNa Clocks. 

Travellng docks hdd dutlable as manufactures of métal, under Act Oct 
1, 1890, par. 215. 
S. Samb— Bronze Statues. 

Bronze statues hdd dutlable as manufactures of métal, under Act Oct 
1, 1890, par. 215, and not as "statuanr " under paragraph 465, not belng 
"wrought by hand" from métal 

v.66F.no.5 — 47 
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Thls waa an application by Tîffany, the importer of certain 
French traveling clocks and bronze statues, for a review of the 
décision of the board of gênerai appraisers sustaining the décision 
of the coUector of the port of New York as to the rate of duty on 
snch merchandise. 

William B. Cougktry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst U. S. 
Atty. 

OOXE, District Judge (orally). There are two branches to this 
controversy. The first relates to certain importations known as trav- 
eling clocks; the second relates to two bronze statues Icnown as 
"Manon l'Escaut" and "Ghristopher Columbus." The collector as- 
sessed the traveling clocks under paragraph 215 of the act of 1890 
as "manufactures of métal." The importer protested, insisting that 
they should hâve been classified either directly, or by référence to 
the similitude clause, under paragraph 211 of the same act, which pro- 
Tddes for "watches, parts of watches, watch cases, watch move- 
ments," etc. There is no dispute that the articles in question ai-e 
traveling clocks. They usually consist of a case of brass and 
plate glass, which contains the w^atch or clock movement, the 
whole being surrounded by an outer case of leather. They are 
intended to be carried by travelers, and when in use are placed 
upon the table, mautel, etc. They are never carried upon the per- 
son and are not suitable for such use. It cannot be said there- 
fore in any view that they are watches or parts of watches, nor 
can it be said that the similitude clause opérâtes, for the reason 
that, being speciiically covered by paragraph 215 as manufactured 
articles, they are not nonenumerated. 

As to the second branch of this controversy, relating to the two 
bronze statues, the collector assessed duty upon them imder th(i 
same paragraph as "manufactures of métal." They are claimed 
by the importer to be dutiable at 15 per cent, under paragraph 
465 as "statuary," wrought by hand from métal, by a professional 
sculptor. There is no question upon this proof that both of 
thèse statues are the Works of a sculptor of recognized ability. 
They came hère accompanied by the sculptor's certificate. Tht; 
évidence is undisputed that they are original productions, and also 
that they were fashioned and flnished after coming from the mold 
by the hand of the sculptor himself. They were not made by 
skilled workmen or mechanics. Merritt v. Tiffany, 132 TJ. S. 
167, 171, 10 Sup. et. 52. It is strongly my impression that the 
proof brings thèse importations within paragraph 465. But 
it is stated that they are not within that paragraph, becaust; 
it does not cover a bronze statue which is molded, but refera 
only to such statues as are wrought by the hand of the sculptor 
himself. It seems to me that such a construction practically ex- 
cludes ail bronze statues, and a large number of marble statues 
as well, for the proof shows, and it is well known to ail familiar 
with the matter, that the sculptor himself very frequently does not 
touch the marble. The more eminent the sculptor, the less likely 
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îs he to do the work of thé skilled workman. While thîs is my 
impression from the testimony presented, it seems that the ques- 
tion has been passed upon by this court in a case which, I under- 
stand, related to importations precisely similar and was presented 
upon identical testimony. If this be true, it is clearly an authority 
which is controlling. There is nothing to distinguish the présent 
issue from the issue that was there tried. Therefore the décision 
of the board of appriasers upon both branches of the controversy 
must be afl9rmed. 



GODWIN et al. V. UNITED STATES (two cases). 
(Circuit Court, S. D. New York. February 5, 1895.) 

Nos. 1,4S7 and 1,685. 

CusTOMS DtTTiEs— Antiquitibs— Sale aptbk Importation. 

A collection of antlqultles produced prior to the year 1700 Is entltled 
to free entry under Act Oct 1, 1890, par. 524, Irrespective of thé inten- 
tion of tlie Importer to sell the collection, or parts thereof, after its im- 
portation. 

Thèse were two applications by Godwin & Sons, importera of 
certain antiquities, for a review of the décision of the board of 
gênerai appraisers sustaining the décision of the collector of the 
port of New York as to the rate of duty on such importations 

Stophen G. Olarke, for importers. 

Jason Hinman, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). The sole question in thèse 
causes is whether or not the importations should be admitted free 
under paragraph 524 of the free list of the tarlff act of October 1, 
1890, as collections of antiquities. They ail stand on the same 
footing. I will consider the one composed of 10 articles. The 
évidence establishes the undisputed fact that each member of this 
collection was produced prior to the year 1700, and that they were 
assembled as a collection in Europe and imported hère in 1891 un- 
der one invoice. Three of the 10 members of the collection were 
admitted without duty by the collector as antiquities. The con- 
tention is made that the remainder of the collection should not be 
admitted free for the reason that it appears from the évidence that 
it was the intention of the importer to sell the collection or parts 
thereof after its importation. A reading of the section in question 
convînces lie court that there is nothing in the language employed 
to warrant the court in taking into considération the intent or 
motive of the importer. Where it is established beyond dispute 
that he has imported a collection of antiquities produced prior to 
the year 1700, the collection is entitled to free entry under para- 
graph 524, The collector has nothing to do with the intent of the 
importer. The décision of the board of gênerai appraisers in each 
case is reversed. 
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OPPENHIDIMBR v. TJNITBD STATES. 

(Circuit Court, S. i>. New York. February 6, 1895.) 

No. 789. 

CUSTOMS DUTIES— CLASaiFICATION— COTTOS Chenili,15. 

So-called "fascInatorB," made of eotton chenille, nrast be classlfied un- 
der Act Oct. 1, 1890, par. 351, and net nnder paragraph 8^, aa "eotton 
■wearlng apparel," ■whicli désignation Is less spécifie than that of "manu- 
factures of chenille," in paragraph 351. 

Thia -waa an application by H. Oppenheimer, importer of certain 
merchandise kno^'n as "fascinators," for a review of the décision 
of the board of gênerai appraisers sustaining the décision of the 
collecter of the port of New York as to the rate of duty on such 
merchandise. 

The collecter assessed duty upon the gooda under paragraph 351, 
as "manufactures of eotton chenille"; the importer insisting that 
they were dutiable under paragraph 349, as "eotton wearing ap- 
parel." 

Stephen G. Clarke, for importer. 

Jason Hinman, Asst. U. S. Atty., for collecter. 

COXE, District Judge (orally). Chenille ia a variety of eotton, 
a species of the genus eotton. Paragraph 351 is explicit in ita 
provision. It refers to "ail manufactures of chenille." My im- 
pression is that this ia a more spécifie désignation than the gênerai 
one of "eotton wearing apparel." The décision of the board of 
gênerai appraisers is alfirmed. 



In re ZBIMEE et aL 

(Circuit Court, S. t). New York. February 18, 1895.) 

CusTOMS DuTiEs— Classification — Artipicial Lbaves. 

Artiflclal leaves, made to resemble leaves of oak, ivy, currant, etc., and 
manufactured of colored eotton cloth, métal, and wax, eotton being the 
component material of chief value, cannot be dassifled as "artiflclal flow- 
ers or parts thereof," under Act Oct. 1, 1890, par. 443, and Act March 
3, 1883, par. 429, Schedule N, but must be assessed under Act 1890, pars. 
425, 355, and Act 1883, par. 388, Schedule M, and par. 324, Schedule I, 
as manufactures of eotton and paper. 

This was an application by Zeimer & Feldsteîn, importera of 
certain artificial leaves, for a review of the décision of the collector 
of the pert of New York as to the rate of duty on such merchandise. 

The collector assessed the merchandise, consisting of artiflclal 
leaves made to resemble leaves of oak, ivy, etc., as "artificial flowers 
or parts thereof." A portion of this merchandise was imported 
prior to the act of 1890. The paragraphs in question are 443 of 
the act of October 1, 1890, and 429 (Schedule N) of the act of March 
3, 1883. The importers protested, insisting that the merchandise 
in question should hâve been classified as manufactures of paper 
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and cotton under paragraphs 425 and 355 of the act of October 1, 
1890, and under paragraphs 388 (Schedule M) and 324 (Schedule I) 
of the act of March 3, 1883. 

Albert Comstock, for importers. 

Jason Hinman, Asst. U. S. Atty., for collector. 

COXE, District Judge. The question is whether the imported 
artificial leaves should be classifled as "artiflcial flowers or parts 
thereof," or as "manufactures of cotton" and paper. The board found 
that thèse leaves were made of colored cotton cloth, métal and -wax, 
cotton being the component material of chief value; that they are 
suitablè for millinery omaments and are used for branching and 
making mountings and that they are commercially known, imported, 
bought and sold as parts of artificial flowers. This flnding was 
upon ex parte testimony, the importers, though invited to do so, 
gave no testimony before the board. In this court a mass of testi- 
mony has been taken which establishes the fact that artificial 
leaves are imported for three distinct Unes of trade and are used 
by confectioners, decorators and milliners. Only in the millinery 
trade are leaves known as artificial flowers or parts thereof and 
not uniformly in that trade. By decorators and confectioners they 
are known only as leaves. Of course thèse leaves are not, in fact, 
flowers, or parts of flowers. Not being artiflcial flowers in fact, 
the évidence that they were known as such commercially must be 
"deflnite, uniform and gênerai." It is not enough that they were so 
known in a single trade. Berbecker v. Eobertson, 152 U. S. 373, 
14 Sup. et. 590; Maddock v. Magone, 152 U. S. 368, 14 Sup. Ct 588; 
Cohn V. Erhardt, 44 Fed. 747; Dodge v. Hedden, 42 Fed. 446. As 
the testimony hère is conflned to a single trade and is not entirely 
deflnite as to that trade it is obvious that no commercial usage has 
been established within the rule of the authorities cited. The dé- 
cision of the board is reversed. 



EILEY et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 6, 1895.) 

No. 489. 

CtJSTOMS D0TIES — ClASSIPIOATION— DRESS SnlELDS. 

Dress shields, made of cotton and India nibber, Indla rubber being the 
component material of chlef value, are dutiable as manufactures of India 
rubber, under Act Oct. 1, 1890, par. 460, and should not be classifled un- 
der the proviso of paragraph 349 of the same act, which is conflned to 
dothlng and wearlng apparel of which cotton Is the component part of 
chlef value. 

This was an application by W. H. Eiley & Co., importers of cer- 
tain dress shields, for a review of the décision of the board of gên- 
erai appraisers sustaining the décision of the collector of the port 
of New York as to the rate of duty on such merchandise. 

Albert Comstock (of Comstock & Brown), for importers. 
James T. Van Rensselaer, Asst. U. S. Atty., foi* collector. 
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COXE, Ï)i8trict Judge (orally). The importations involved in 
tMs controversy are dress sliields made of cotton and India rubber, 
India rubber concededly being the component part of chief value. 
The collector classifled them under paragraph 349 of the tariff act 
of 1890. The importera protested, insisting that they should hâve 
been classifled under paragraph 460 of the same act. The simple 
question is whether or not paragraph 319 is confined in the main 
clause as well as in the proviso to clothing and wearing apparel of 
which cotton is the component material of chief value. If it be 
80 confined, it is clear that the coUeetor's classification was wrong. 
I thinlt that it is so confined. This appears not only from the par- 
agraph itself, but also by a comparison with paragraph 413 of the 
silk schedule, which contains a proviso in precisely the same lan- 
guage. As the collector was wrong in assessing duty under par- 
agraph 349, it is clear that the importera are right in insisting that 
their importations are dutiable under paragraph 460 as manufac- 
tures of India rubber, The décision of the board of gênerai ap- 
praisers as to "Item 230" is reversed; in ail other respects it is 
affirmed. 



BURll et al. v, UNITED STATES. 

.'Circuit Court, S. D. New York. January 15, 1S95.) 

No. 2,100. 

CosTOMS DuTiEs— Rate of Duty— New Tahiff Law— Repbal. 

Where duties were liquidated on the day after the new taritf law (Act 
Aug. 27, 1804) went into effiect, upon goods Imported or withdrawn while 
the old law was In force, Md that the rate of duty should be that pre- 
scrlbed by the new law, and not the hlgher rate Imposed by the old; and 
that the right of the government to such higher rate was not saved by the 
provision of the new law (section 72) that the repeals therein made should 
■ not afCect "any act done, or any right accrued." 

This was an application by Burr & Hardwick for a review of the 
décision of the board of gênerai appraisers in respect to the rate of 
duty to be imposed upon certain goods. 

Curie, Smith & Mackie, for Burr & Hardwick. 
Wallace MacFarlane, for the United States. 

WHEELER, District Judge. The tariff act of 1894 became a 
law on August 27th. It began with the provision, "That on and 
after the flrst day of August, eighteen hundred and ninety-four, 
unless otherwise specially provided for in this act there shall be 
levied, collected, and paid upon ail articles imported from foreign 
countries or withdrawn for consumption, and mentioned in the 
schedules herein contained, the rates of duty which are, by the 
schedules and paragraphs respectively prescribed." Thèse goods 
wére imported, or withdrawn, on August 8th; the duties were liqui- 
dated on August 28th, at the rates prescribed in the former act, 
against the claim of the importers that the latter act should govern. 
This liquidation is the actual assessment of the duties (l)avies v. 
Miller, 130 U. S. 284, 9 Sup. Ct. 560; Merritt v. Cameron, 137 U. S. 
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542, 11 Sup. et 174), and it should be made according to the law at 
the time. This latter act was in force at that time, and whatever 
was done whick it included should hâve been done according to its 
terms and effect. Its terms are plain, without room for construc- 
tion or doubt, that, on ail goods imported or withdrawn when thèse 
were, the duties should be assessed according to its own schedules. 
Each house, when it had the bill under considération, fixed a then 
future date in this place; and from this an ingénions argument has 
been made to show that both houses concurred in an intention that 
this date should be future whenerer the act should be passed. But 
the senate, with législative délibération, inserted this date in pro- 
posais of amendment; the house, with like délibération, after the 
date had gone by, concurred in the proposais, and it so became a 
law. Thus the whole lawmaldng power enacted that date as the 
date for that place in the law. What the effect of the law is as it 
stands is more open to doubt. The former law was in force when 
thèse goods were imported or withdrawn; this law might not affect 
anything already done under that act; it might and would affect 
what was not done. In Stockdale v. Insurance Co., 20 Wall. 323, 
Mr. Justice Miller, in delivering the opinion of the court, said with 
référence to changing prior taxation: 

"Both in principle and authority, it may be taken to be established that a 
législative body may by statute déclare the construction of prevlous statutes 
so as to bind the courts in référence to ail transactions occurring after the 
passage of the law, and may in many cases thus furnish the rule to govern the 
courts in transactions which are past, provided no constitutional right of the 
party concerned is violated." 

And again : 

"Congress could hâve passed a law to reimpose this tax retrospectirely; to 
revive the sections under considération if they had expired; to re-enact the 
law by a simple référence to sections." 

No question exists, or is really made, but that this whole snbject 
was within the lawmaking power; but that a law should not hâve 
any rétroactive application unless that is plainly intended is more 
strenuously urged. No intention that duties after a certain prior 
date should be collected at certain rates could be more plainly ex- 
pressed than by saying, as was said hère, exactly that. This could 
not be so distinctly declared and something else be meant. This 
act of 1894 provides: 

"Sec. 72. Ail aets and parts of acts inconsistent with the provisions of this 
act are hereby repealed, but the repeal of existing laws or modifications 
thereof embraced in this act shall not affect any act done, or any right ae- 
crumg or accrued." 

This is said to save the right to the duties which had accrued 
to the government, under the existing laws, on the importation or 
withdrawal of the goods; and, if this saving includes the right of 
the government to duties, undoubtedly it would. The tarifî act of 
1SS3, upon the talcing effect of which Hartranft v. Oliver, 125 U. S. 
52.5, 8 Sup. et. 958, arose, contained a like saving of rights accruing 
and accrued. 22 Stat. 526, § 13. The goods were imported, and 
higher duties had accrued, as was said, before June 30th, when that 
part of the act relating to those goods took effect; stiil the rate 
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waa teld to tave been changed by tlie new law, which could not 
hâve been properly done if the accrued duties had been within that 
saving clause. The tariff act of 1890, upon which In re Gardiner, 
53 Ped. 1013, 4 0. C. A. 155, arose, also contained a similar saving 
clause. The vessel had arrlved, and lower duties had accrued, 
before October 6th, when that part of the act relating to those 
goods took effeet, but the new rate was held applicable. The right 
of the government to exact duties exista at ail times, and was being 
exercised in the making of thèse laws; and not that, but individual 
rights, would seem to be intended in thèse saving clausea- Judg- 
ment reversed.. 



PASSAVANT et aL v. UNITED STATES. 

(Circuit Court, S. D. New ïork. January 15, 1835.J 

No. 2,097. 
S. G. Clarke, for Passavant 
Wallace MacFarlane, for the United Statea. 

WHBELBR, District Judge. Tliis case is like Burr t. U. S. (68 Fed. T42), 
except that the liquidation was on August 31st Judgment reversed. 



McCANN T. UNITED STATES. 

(Circuit Court, S. D. New York. January 15, 1S95.), 

No. 2,106. 

Hartley & Coleman, for McCaiin. 

Wallace MacFarlane, for the United States, 

WHEBLBB, District Judge. This case is lllîe Burr v. U. S. (66 Fed. T42), 
except that the liquidation was on September Ist Judgment reversed. 



SOHMID v. UNITED STATES. 

(Circuit Court, S. D. New ïork. Pebruary 21, 1895.)' 

CusTOMS DtiTiHS— Goods in Bond— Act Odnb 10, 1890. 

Kev. St § 2970, imposing an addltional duty of 10 per cent on gooda 
wlthdrawn from bond more than a year after deposit, is repealed by the 
customs administrative act of June 10, 1890; and the duties on goods 
withdrawn after said act went into effeet, though deposited before, are 
those only which are imposed by section 20 of said act 

Appeal by importer from the décision of the board of gênerai ap- 
praisers alSrming the action of the collecter of the port of New York. 

The Imported merchandise was entered for warehouslng prior to July, 1889, 
and remained there untll September, 1890, when it was withdrawn and the 
duties paid. The coUector assessed an addltional duty of 10 per cent, unûer 
section 2970 of the Eevlsed Statutes. ïhe importer protested agalnst tha 
exaction of this duty, upon the ground that section 2970 had been repealed 
by the sections 20 and 29 of the customs administrative act, passed June 
10, 1890. Section 2970 of the Itevised Statutes is as follows: "Any mer- 
chandise deposited in bond in any public or prlvate bonded warehouâ« may 
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be withdrawn for consumptîon within one year from the date of originallm- 
portation on payment of the duties and charges to which it may be subject 
by law at the time of such withdrawal; and after the expiration of one year 
from the date of orignal importation, and until the expiration of three years 
from such date, any marchandise in bond may be withdrawn for consump- 
tion on payment of the duties assessed on the original entry and charges, 
and an additional duty of ten per centum of the amount of such duties and 
charges." Section 20 of the act of June 10, 1890, provides that "any mar- 
chandise deposited in any public or prirate bonded-warehouse may be with- 
drawn for consumption within three years from the date of original impor- 
tation, on payment of the duties and charges to which it may be subject by 
law at the time of such withdrawal: provided, that nothing herein shall 
affect or impair exlsting provisions of law in regard to the disposai of per- 
ishable or explosive articles." Section 29 of this act, after repealing various 
designated sections of the Kevised Statutes (section 2970 not being among 
them), and after reciting various sections of acts subséquent to the Revised 
Statutes, continues as foUows: "And aU other acts and parts of acts Incon- 
sistent with the provisions of this act, are hereby repealed, but the repeal of 
existing laws or modifications thereof embraced in this act shall not affect 
any act done, or any right accruing or accrued, or any suit or pi'oceeding had 
or commenced in any civil cause before the sald repeal or modifications; 
but ail rlghts and liabilities under said laws shall continue and may be en- 
forced In the same manner as if said repeal or modifications had not been 
made." Section 30 provides that the act shall take effeet August 1, 1890. 
The merchandise In question had been in warehouse more than a year on 
August 1, 1890. It was withdrawn and pald duties during September, 1890. 

Stephen Gr. Clarke, for importer. 

James T. Van Eensselaer, Asst U. S. Atty., for collector. 

COXE, District Judge. That section 20 of the act of June 10, 
1890, is inconsistent with section 2970 of the Revised Statutes, can 
hardly be doubted. Both sections deal with the same subject, and 
the later law substitutes three years for one year as the period 
within which bonded merchandise may be withdrawn on the pay- 
ment of duties and charges. It omits ail référence to the additional 
duty. It is hard to see what object congress expected to accomplish 
by this législation if section 2970 was to remain in force. It was 
clearly the intention of congress to abolish the harsh provision 
for an additional duty. This is shown not only by a comparison of 
the two sections, but also by sections 50 and 55 of the act of October 
Ist, of the same year. U. S. r. McGrath, 50 Fed. 404; In re Schmid, 
54 Fed. 145. Whether the repeal was accomplished by the act of 
June lOth is not, perhaps, free from doubt The doubt, if one exists, 
should be resolved in favor of the importer. Hartranft v. Wieg- 
mann, 121 U. S. 609, 7 Sup. Ct 1240; U. S. v. Davis, 4 C. C. A. 251, 
54 Fed. 147. 

In Hartranft v. Oliver, 125 U. S. 525, 8 Sup. Ct. 958, the suprême 
court said of a provision very similar to section 20, supra: 

"The plain meanlng of this section is, that, though goods are Imported be- 
fore the act takes effeet, yet if they are kept until after that period In a 
public store or bonded warehouse, that Is, In the custody and under the 
control of offlcers of the customs, they shall be subjected only to the duties 
thereafter leviable when they are entered for consumption. • • • In other 
words, goods Imported before the act took effeet. If kept In the custqdy and 
control of the government, axe to be chargea with duties according to the law 
in force when they are entered for consumption." 

To the same elEect is Burr v. V. S., 66 Fed. 742. 
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As the law in force, when the goods in controversy were entered 
for consumption, was the act of June, 1890, which makes no pro- 
vision for an additional duty, tlie exaction of such duty was un- 
authorized. The décision of the board is reversed. 



In re MALLINCKRODT CHEMIOAL WORKS. 

(Circuit Court, B. D. Missouri, E. D. March 13, 1894.) 

No. 3,749. 

CosTOMS DuTiKS— Classification— HTrDRGCHLOKATK of Cocainb. 

Hydroclilorate or muriate of cocaïne is dntiable as an "alljalotd sait," 
under paragraph 76 of the act of October 1, 1890 (2G Stat. 570), rather tlïan 
as a "médicinal préparation in tlie préparation of which alcohol is used," 
under paragraph 74; the former toeing the more spécifie descriptiou. 

This was an application by the collector and surveyor of the port 
of St. Louis for a review of the décision of the board of gênerai 
appraisers in respect to the rate of duty on certain merchandise 
imported by the Mallinclcrodt Chemical Works. 

George D. Reynolds, Dist Atty., and E. P. Johnson, Asst Dist. 
Atty., for the United States. 
Everett W. Pattison, for respondent. 

THA.YER, Circuit Judge. It is a defect în the existing tariff 
iaw, and in preceding tariff laws of a like character which impose 
duties on a multitude of articles, that the language employed to 
describe dntiable articles is frequently so gênerai that the same 
article is sometimes embraced by the descriptive language found in 
two or more paragraphs of the same schedule of the act. The 
case at bar furnishes a good illustration of the defect in the statute, 
and of the difficulties encountered in applying it, which would hâve 
been avoided had congress, in every instance, described dntiable ar- 
ticles by the names orditiarily appliedto. them in commerce. The 
article in question is "hydrochlorate or muriate of cocaine." To 
chemists this drug is known as an "alkaloid sait," consisting of 
hydrochloric acid in combination with cocaine, which is, chemically 
speaking, an alkaloid. The chêmical compound in .question is also 
a médicinal préparation, which is prepared for use by treating crude 
cocaine with hydrochloric acid to form the sait,, and by washing 
it with alcohol to remove certain impurities found în crude cocaine. 
Now, paragraph 74 of Schedule A of the tariff act of October 1, 1890 
(26 Stat. 570), imposes a duty of 50 cents per pound on "médicinal 
préparations, inbluding médicinal p^-oprietary pireparatipns, of which 
alcohol is a coinponent part, or in the préparation of which alcohol 
is used, not specially provided for in this act," while paragraph 76 
of the sanle* schedule imposes a duty of 25 per cent, ad valorem on 
"products or préparations known as alkalies, alkaloids, distilled 
oils, essential oils, èxpressed oils, rendered oils, and ail combina- 
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tions of the foregoing, and ail chemical compounds and salts not 
specially provided for in this act." The correct chemical name of 
the drug in question is not f ound in the tariff act of October 1, 1890, 
and it becomes necessary to décide whether it is best described 
and should be assessed under paragraph 74, supra, as a "médicinal 
préparation in the préparation of which alcohol is used," or, under 
paragraph 76, supra, as an "alkaloid sait." The différence in the 
sum to be paid to the government as a duty, dépendent upon the 
décision of the question whether it is dutiable at 50 cents per 
pound or at the rate of 25 per cent, ad yalorem, amounts on this 
importation to |2,195.35. It may be conceded that the description 
contained in both of the foregoing paragraphe is generic, and that 
neither of the descriptions is suSiciently spécifie to identify tiie' ar- 
ticle in question from many other drugs and chemical compounds. 
Nevertheless it is necessary to décide which description is most 
spécifie, the rule being, in this class of cases, to assess the duty 
under that clause of the schedule which contains the most accurate 
description. Tiie term "alkaloid," as used among chemists, has a 
deflnite meaning, and is applied to a class of compounds found in 
plants which hâve the properties of an alkali in their capacity, or 
tendency to neutralize acids. It is true that there are very many 
alkaloids, but the name is applied to a spécifie group of organic 
substances, and to the mind of a chemist the word has a précise 
signification; much more so, in my judgment, than the phrase a 
"médicinal préparation in the making of which alcohol is used." 
This latter expression, considered as a définition of any particular 
article, is about as vague and uncertain as it could well be made. 
By the language employed in paragraph 76, supra, congress has 
manifested an intention to impose a duty of 25 per cent, ad valorem 
on ail of a spécifie class of organic substances or compounds, known 
as "alkaloids" or "alkaloid salts," except where a duty is imposed 
on certain compounds belonging to that class by the name in which 
they are known to the trade. 

Another view of the case at bar is also equaJly décisive. In Hir- 
zel V. U. S., 7 C. C. A. 491, 58 Fed. 772, the circuit court of appeals 
for the Second circuit hâve held (affirming the décision of the cir- 
cuit court for the Southern district of New York; 53 Fed. 1006) 
that crude cocaïne is dutiable, under paragraph 76, supra, as an 
alkaloid, at the rate of 25 per cent, ad valorem, and a duty at that 
rate is now being imposed, and, under the décision aforesaid, will 
continue to be imposed, at the port where most of the crude cocaine 
flnds its entrance into the United States. The hydrochlorate of 
cocaine which figures in this case is a finished product, and it is 
bardly probable, in view of the gênerai purpose and scope ofthe 
act of October 1, 1890, that congress intended to admit the finished 
product into the country at a less rate of duty than had been im- 
posed on crude cocaine. It is désirable, for many obvions reasons, 
that the construction of the tariff laws should be uniform through- 
out the country, and, in view of the décision last above referred to, 
it can hardly be doubted that in the Second circuit tbe article now 
in question will hereafter be classifled for duty under paragraph 76- 



748 FEDERAL BEPOETBR, VOl. 66. 

For the foregoing reasons the goTernment's appeal from tlie deci- 
rion of the board of gênerai appraisers must be sustained, and it ia 
BO ordered. 



LEHN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 1, 1895.) 

No. 2,031. 

C08TOMS DtiTiBS — Classification — HTDRooHXiOEATE dp Cocaïne. 

Muriate or hydrocMorate of cocaïne, which Is covered, for tarife pur- 
poses, both by paragraph 76 and paragraph 74 of Act Oct. 1, 1890, Is dutia- 
ble under the former, relating to chemlcal salts, which is more spécifie 
than paragraph 74, provlding for médicinal préparations. Mallinckrodt 
Chemical Works Case, 66 Fed. 746, foUowed. 

Appeal by Lehn & Pink, importera, from a deciaion of the board 
of gênerai appraisera affirming the action of the collecter in as- 
sessing duty upon certain muriate or hydrochlorate of cocaine under 
paragraph 76 of the tariff act of 1890. The importera inaisted that it 
should hâve been assessed under paragraph 74 of the same act. 

Comatock & Brown (Albert Comstock, of counsel), for importera. 
James T. Van Eensselaer, Asst U. S. Atty., for collecter. 

COXE, District Judge (orally). I am inclined to think that this 
case is ruled by the Mallinckrodt Chemical Works Case (decided in 
the St. Louis circuit) 66 Fed. 746. That case, as I understand it, 
involved the précise substance that is in controveray hère. Where 
a court has decided the identical question, another court of concur- 
rent jurisdiction should follow it. It is conceded that both of 
the paragraphe in question cover this particular importation, that 
is, it is a chemical sait and also a médicinal préparation. The cir- 
cuit court in the Mallinckrodt Case held that paragraph 76, which 
provides for chemical salts, is more spécifie that paragraph 74, 
which provides for médicinal préparations. It is not necessary for 
me to express my views upon the subject, for the reason that, in 
the circumstances, this court should follow that décision. The 
décision of the board of gênerai appraisers is aflSrmed. 



SCHULZB-BERGE et al. v. UNITED STATES. 

(Circuit Court, 3. D. New York. February 8, 1895.) 

No. 2024. 

CUSTOMS DUTIES— Cl ASSIFICATION — " Antipyrine. 

"Antipyrine," a patented medlcine, ready for administration In the con- 
dition as imported, made of the aniline from coal tar, alcohol being chemi- 
cally used and broken np in the manufacture, was dasslfled for customs 
dutles by the coUector of the port of New York as a "médicinal proprie- 
tary préparation," at 25 per cent, ad valorem, under paragraph 75 of the 
tarife act of October 1, 1890, and as a "chemical sait," àt the saane rate, 
under paragraph 76 of the same act. The importera protested under two 
heads: First, that the article was dutiàble as a "médicinal préparation 
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In the préparation of which aJtcohol Is used," at 50 cents per pound, under 
paragraph 74; or, secondly, as a "coal tar préparation not a color or 
dye," at 20 per cent, ad valorem, under paragraph 19 of that tariff act. 
The board of United States gênerai appraisers sustained the importers' 
alternative protest that the merchandlse was properly dutiable as a "coal 
tar préparation," under paragraph 19. The importers appealed to this 
court, claiming that the antipyrlne was only dutiable, under paragraph 
74 of the tariff act, at 50 cents per pound. The United States took no 
appelai. Hdd, that the antipyrlne, as between paragraph 74, for "médic- 
inal préparations in the préparation of which alcohol is used," and paragraph 
19, for "préparations of coal tar," was more speciflcally deslgnated as a 
"coal tar préparation," as decided by the board of gênerai appraisers. 

See Matheson v. U. S., 65 Fed, 422, on the proper classification of "sul- 
pho-tolulc acid." 

At Law. Appeal by importers from décision of board of gênerai 
appraisers sustaining the alternative protest of the importers that 
the merchandise in question is dutiable under paragraph 19 of the 
tariff act of 1890. Afflrmed. 

Edward Hartley (of Hartley & Coleman), for importera. 
Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst. U. S. Atty., for collector and the United States. 

COXE, District Judge (orally). The importation in this cause is 
"antipyrlne," which was classlfied by the collector under paragraph 
75 of the act of 1890. The importer protested, insisting, flrst, that 
it should hâve been classlfied under paragraph 74, and if not dutia- 
ble under paragraph 74, then under paragraph 19 of the same act. 
The board of appraisers sustained the second contention of the im- 
porter, and held it to be dutiable under paragraph 19 as a "coal tar 
préparation." The importer now appeals from the décision of the 
board. The United States doea not appeal. 

Assuming that the importer can appeal from a décision in Ma 
own favor, the question is whether the article in suit, popularly 
known as "antipyrlne," should be assessed under paragraph 74 
rather than under paragraph 19, where the board of appraisers 
placed it. The décision of the circuit court of appeals in the case 
of U. S. V. Battle, 4 0. C. A. 249, 54 Fed. 141, seems to be an au- 
thority for the proposition that in the préparation of this article, 
alcohol is not used, within the meaning of the law. But as- 
suming that alcohol is used in its préparation, the question then is, 
which is the more spécifie désignation, "coal tar préparation," or 
^'médicinal préparation, in the préparation of which alcohol is 
used" ? It seems to me that under the various décisions which hâve 
been referred to, the classification by the board is the correct one 
as between thèse two paragraphs. It is true that thèse cases are 
not directly in point, but I think the reasoning of Matheson v. U. S., 
65 Fed. 422, and In re Mallinckrodt Chemical Works, 66 Fed. 746, 
leads directly to the conclusion that "coal tar préparation" is a 
more spécifie désignation than "médicinal préparation." In the 
Case of Mallinckrodt the court considers the phrase "médicinal 
préparations" to be an exceedingly broad and gênerai classification. 

The décision of the board of gênerai appraisers should be af- 
flrmed. 
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CALIFORNIA PIG-SYEUP CO. v. PUTNAM et aL 

(Circuit Court, D. Massachusetts. Mai-cU 6, 1895.) 

No. 204. 

Tbade-Marks— Déception a Bak to Relibf. 

Plaintiff, the manufacturer of a laxative compound called "SjTup of 
Figs," sought to restrain the use by défendants, on a laxative medicine 
manufaetured by them, of the name "Fig Syrup," as an infringement of 
plalntiff's trade-marli. It appeared that syrup made from figs has no 
considérable laxative properties; that plalntiff's compound contaiued a 
very small amount of the juice of the fig, and its laxative ingrédient was 
senna; but that plaintiff placed conspicuously on the bottles containing 
Its compound labels describing the same as a "Liquid Fruit Eemedy," 
and otherwise conveying the impression that it was made from flgs and 
derived its laxative properties from them. Held, that the use of such la- 
bels was an imposition upon the public, which deprived the plaintilï of 
the rlght to seek the aid of equity. 

This was a suit by the Califomia Fig-Sjrup Company against 
Kate Gardner Putnam and others to restrain the infringement of a 
trade-mark. The cause was heard on the pleadings and proofs. 

R. A. Bakewell, Paul Bakewell, and Louis D. Brandeis, for com- 
plainant. 
Fish, Eichardson & Storrow, for défendants. 

COLT, Circuit Judge. The plaintifE is the proprietor and manu- 
facturer of a liquid laxative compound called "Syrup of Figs". The 
défendants manufacture and sell a laxative medicine which they 
term "Fig Syrup". The plaintiff claims a trade-mark in the words 
"Syrup of Figs" or "Fig Syrup", and seeks to enjoin their use by the 
défendants. There is no évidence that the défendants hâve imi- 
tated the plalntiff's labels or packages except in this particular. 
If this préparation is in fact a syrup of figs, the words are clearly 
descriptive, and not the proper subject of a trade-mark. "Upon this 
point the contention of the plaintiff is that its préparation is not a 
syrup of figs, since it contains only a very small percentage of the 
.juice of the flg; that the laxative ingrédient in it is senna; that 
while the fig in the form of fruit may hâve laxative properties 
arising from the seeds and skin, the fig in the form of a syrup is 
no more laxative than any other fruit syrup; that it follows from 
thèse facts that thèse words, as applied to this compound, are 
not descriptive, but purely fanciful, and therefore constitute a valid 
trade-mark. The évidence shows that the compound is not a syrup 
of figs. It might more properly be termed a "syrup of senna", if 
the words were intended to be descriptive of the article. But, 
assuming this is not a syrup of flgs, we are met with the inquiry 
whether thèse words, as applied to this préparation are not de- 
oeptive. The label on every bottle reads as follows: 

"SYRUP OP FIGS. 

The Califomia Lîquld Fruit Remedy. 

qentle and Effective." 

On the sides of each bottle are blown the words, "Syrup of Figs", 
and on the back the words, "Califomia Fig Syrup Co., San Fran-- 
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cisco, Cal." On thé face of every package îs a picture of a branch 
of a fig tree witli the hanging fruit, surrounded with the words, 
"Oalifomia Fig Syrup, San Francisco, Cal."; and beneath this the 
words: 

"SYRTJP OF FIG S 

Présents in the Most Elégant Form the 

Laxatlve and Nutrîtious Julee o( the Fi|^ of Californla." 

The advertisements are headed with this picture: 



^^^!^^^ 




Thus we see that the leading représentation on the labels, pack- 
ages, and in the advertisements of this préparation is that it is a 
laxative fruit syrup made from the juice of the California flg. Mr. 
Winslow, a witness for the plaintiff, fairly expresses the public idea 
of this compound in reply to the following question: 

"What dld you suppose 'Syrup of Figs' was composed of when you pur- 
chased your flrst bottle? A. I supposed it was made from the natural fruit 
It called for the fruit" 

The popularity of this medicine arises from the belief in the 
mind of the ordinary purchaser that he is buying a laxative com- 
pound, the essential ingrédient of which is the California fig, ■where- 
as, in fact, he is buying a medicine the active property of which is 
senna. The ethical principle on which the law of trade-marks is 
based will not permit of any such déception. It may be true, as a 
jBcientific fact known to physicians and pliarmacists, that the syrup 
of flga has little or no laxative property; but this is not the belief 
of the gênerai public. They purchase this préparation on the faith 
that it is a laxative compound made from the fruit of the âg, which 
is false. This is not an immaterial représentation the effeçt of 
which is harmless, but it is a représentation which goes to the very 
essence of the plaintifif's right to a trade-mark in thèse words. The 
cases are numerous where the courts hâve refused to grant relief 
under thèse circumstances. In the leading case of Leather Cloth 
<!o, V. American Leather Cloth Co., 4 De Gex, J. & S. 137, 142, 144 
(afiarmed 11 H. L. Cas. 523), which was a suit where the statements 
on the face of the trade-mark were untrue. Lord Chancellor West- 
Irary ^sâys:' ' 



762 lEDERAL BEPOETBB, Vol. 66. 

"Whcn the owner of a trade-mark applies for an injunctlon to restraln the 
défendant from Injuring hls property by making false représentations to the 
public, It Is essential" that the plaintiff should not in his trade-mark, or in 
the business eonnected wlth it, be himself guilty of any false or misleading 
représentation; for, if the plaintiff makea any material false statement in 
connection with the property he seeks to protect, he loses, and very justly, 
his rlght to clalm the assistance of a court of equity. * * * Where any 
symbol or label claimed as a trade-mark is so constructed or worded as to 
make or contaln a distinct assertion which is false, I thlnk no property can 
be claimed on it, or, in other words, the right to the exclusive use of it can- 
not be maintained." 

That case was cited and approved by the suprême court in Med- 
icine Co. v. Wood, 108 U, S. 218, 2 Sup. Ct. 436, where a trade-mark 
was claimed in "Atwood's Vegetable Physical Jaundice Bitters". 
The labels attached to the bottles stated that the medicine was 
manufactured by Moses Atwood, of Georgetown, Mass., whereas 
in fact it was manufactured by another person in New York. Mr. 
Justice Pield, speaking for the court, says on page 223, 108 U. S., 
and page 436, 2 Sup. et: 

"To put forth a statement, therefore, In the form of a circular or label at- 
tached to an article, that it is manufactured in a particular place, by a 
person whose manufacture there had acquired a great réputation, when, in 
fact, it is manufactured by a différent person at a différent place, is a fraud 
upon the public which no court of equity wiU countenance." 

In Olotworthy v. Schepp, 42 Fed. 62, 63, the right to a trade-mark 
was claimed in the word "Puddine" in connection with the words 
"Eose" and "Vanilla". In his opinion Judge Lacombe says: 

"The complainant himself Is engaged in decelving the very public whom 
he claims to protect from the déception of others. He calls his préparation 
'fruit' puddine. In nine différent places on his package this word 'fruit' is 
repeated, as descriptive of the article, and a dlsh of fruit (pears, grapes, etc.) 
is most prominently depicted on one face of each packet. His packages 
plainly suggest that fruit of some kind enters in some shape Into his com- 
pound. A Chemical analysis produeed by défendant, the substantial accu- 
racy of which is not disputed, discloses the fact that his 'Puddine' is composed 
exclusively of corn starch, a small amount of saccharine matter, and a flavor- 
ing extract, with a little carminé added to give it color. It contalns no fruit 
in any form. Under thèse circumstances, complainant's rights are not suf- 
ficienûy clear to warrant the granting of a preliminary injunctlon." 

In Alden v. Gross, 25 Mo. App, 123, 128, 130, a trade-mark was 
claimed in the Words "Fruit Vinegar". In that case the court says : 

"The vinegar thus branded was not manufactured out of fruit, in the plain, 
ordinary, usual sensé of that term, but out of low wines distilled from cereals, 
and fruit enters into its composition only to a very insigniflcant extent. • • * 
It would be a novel application of the rule governlng the subject of trade- 
marks if one who manufactures vinegar out of cereals could appropriate for 
the article thus manufactured the word 'Fruit,' and thereby exclude another 
from using the word as descriptive of an article which is, in point of fact, 
manufactured out of' fruit. • ♦ • But whether the word 'Fruit,' in this 
connection, is purely indicative bt the chàracter or quality of the article or 
not, the plaIntifEs' exclusive clalm to it must fail on the further ground that 
the use of the word, in that connection, is clearly deceptive." 

In Gonnell v. Eeed, 128 Mass. 477, the plaintiff sought to estab- 
lish the exclusive right to the words "East Indian" as applied to his 
remedy. In that case Chief Justice Gray says: 

"The conclusive answer to this suit Is • • • that the plaIntifCs hâve 
adopted and used thèse words to dénote, and to Indicate to the public, that 
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the medlclnes were used in the East Indies, and that the formula for them 
wfts obtained there, neither of which Is the fact Under thèse clrcumstances, 
to malntaln this blll would be to lend the aid of the court to a scheme to 
defraud the public." 

In Siegert r. Abbott, 61 Md. 276, 284, the subject-matter of 
the trade-mark was "Angostura Bitters", which purported to hâve 
been prepared by Dr. Siegert, at Angostura, now Port of Spain, 
Trinidad. In fact Dr. Siegert was dead, and had never lived at 
Port of Spain. In dismissing the bill, the court says: 

"It is a gênerai rule of law, In cases of this klnd, that courts of equlty will 
not interfère by Injunction where there is any lack of truth in the plaintifC's 
case; that is, where there is any misrepresentation in his trade-marli or la- 
bels." 

In Seabury v. Grosvenor, 14 Blatchf. 262, 263, Fed. Cas. No. 12,- 
576, the word "Capcine" was sought to be appropriated as a trade- 
mark. In that case Mr. Justice Blatchf ord says: 

"A registered trade-mark is claimed in the word 'Capcine.' Courts of 
equity refuse to interfère in" behalf of persons who claim property in a trade- 
mark, acquired by advertising their wares under sueh représentations as those 
above cited, If they are false. It Is shown that there is no such article as 
'Capcine' Isnown in chemistry or medicine or othevwise. The authorities are 
clear that, in a case of this description, a plaintifC loses his right to claim 
the assistance of a court of equity." 

In Krauss v. Jos. R. Peebles' Sons Co., 58 Fed. 585, 594, it was 
shown that the liquor sold as "Pepper Whisky" was in fact a 
mixture of Pepper whisky and other whiskies. Judge Taft in his 
opinion says: 

"To bottle such a mixture, and sell It under the trade label and caution 
notices abore referred to. is a false représentation, and a fraud upon the pur- 
chasing public. A court of equity casnot protect property in a trade-mark 
thus fraudulently used. It Is not material whether the foreign whisky mixed 
wîth Pepper's is as good or better whisky than Pepper's, or whether the mix- 
ture Is better than pure Pepper whisky. The public are entitled to a true 
statement as to the origln of the whisky, if any statement is made at ail. 
The complainants and Pepper are not to be protected in a déception of the 
public, even if it works to the advantage of the public." 

In Manufacturing Co. v. Beeshore, 8 C, 0. A. 215, 59 Fed. 572, 
574, a trade-mark was claimed in the words "One-Night Oough 
Cure". In the opinion of the court Mr. Justice Shiras says: 

"In the présent case, the so-called trade-mark 'One-Night Cough Cure' as- 
serts a manifest falsehood or physiologlcal impossibllity. A cough or cold, 
Bo far seated as to require médical treatment, cannot be cured in a single 
night, and a pretense to the contrary is obviously an Imposition oa the ig- 
norant." 

In Fetridge t. Wells, 13 How, Pr. 385, 390, 393, the plaintifC sold 
a soap under the name of "Balm of Thousand Flowers". In denying 
the plaintiffs right to the exclusive use of thèse words as a trade- 
mark, Judge Duer says: 

"I am fully convinced that the name 'Balm of Thousand Flowers* was in- 
vented, and is now used, to convey to the minds of purchasers the assurance 
that the highly-scented liquld to which the name Is given la, In truth, an ex- 
tract or distillation from flowers, and therefore not merely an Innocent, but 
a pleasant and salutary, préparation. Not only Is this the meaning that the 
words used naturally suggest, but in my opinion it is that which they actually 
and plainly express, and were designed to convey. • • • Let it not be 
v.66F,no.5 — i8 
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sald that It îs of Httle conséquence whether this représentation be tme or 
false. No représentation can be more material than that of the ingrédients 
ol a compound which Is recommended and sold as a medicine. There if> none 
that is so llkely to induce confidence in the application and use of the com- 
pound, and none that, when false, v?ill more probably be attended -with inju- 
rions, and perhaps fatal, conséquences." 

In Schmidt v. Brieg, 100 Cal. 672, 678, 85 Pac. 623, the suprême 
court of California, in a case where a trade-mark was claimed in 
the words "Sarsaparilla and Iron", says: 

"We think the words 'Sarsaparilla and Iron' are generic terms, and were used 
for the purpose of indicating, not so much the origiu, manufacture, or ownei- 
shlp of the beverage, as the quality of the article itself. * * * The words 
'Sarsaparilla and Iron' describe ingrédients wéll known to the public. * * * 
But it is claimed by respondents [plaintiflfs below] that the words 'Sarsaparilla 
and Iron' do not, in fact, indicate the character, kind, or quality of their 
beverage; that it is not a composition of sarsaparilla and iron, but a solution 
of various substances; that it contains only a small quantity of sarsaparilla, 
and a small quantity of iron, and the name M'as given to the beverage only 
as a name by which it might be known, without in any vvay being descrip- 
tive; but it Is sufflcient to say in answer to this claim that the name giveu 
to the article is either generic, or it is of such a character that it can as well 
be applied to défendants' beverage as to the plaintiffs'." 

In Phàlon v. Wright, 5 Phila. 464, 467, the subject of the trade- 
mark was "Extract of Night-Blooming Cereus". In that case the 
court says: 

"They [the plaintiffs] admit that the name is a déception, as far as it is 
used to indicate the real character of the compound; that the perfume is no 
extract from, the flower, aad that the trade-mark is In that respect a pure 
invention. 'The Night-Blooming Cereus,' however, exists, a tlower well known 
by that name, which, when flrst introduced to public notice, excited much 
attention. An exti'act may be made from that flower, any perfumer bas the 
right to make such an extract, and to call it what it is, by the name of tlie 
flower." 

In Prince Manufg Co. v. Prince's Metallic Paint Oo., 135 N. Y. 
24, 38, 39, 31 N. E. 990, the New York court of appeals, in denying the 
right to a trade-mark in thé words "Prince's Metallic Paint", by 
reason of a false représentation as to the place from which the ore 
was obtained, says: 

"Any material misrepreseiitation In a label or trade-mark as to the person 
by whom the article is manufactured, or as to the place where manufactured, 
or as to the materials composing It, or any other material false représentation, 
deprives a party of the right to relief in equity. The courts do not, in such 
cases, take iato considération the attitude of the défendant. * • • And, 
although the false article is as good as the true one, 'the privilège of deceiv- 
Ing the public, even for their own benefit, is not a légitimât© subject of com- 
merce.' " 

The plaintifiE relies Qn the décisions of the circuit court for the 
Northern district of California, and the circuit court of appeals 
for the Ninth circuit, in a case brought.by it against the Improved 
Fig-gyrup Company (51 Fed. 296, and 4 O. C. A. 264, 54 Fed. 175). 
That case, however, was only heard on motion for preliminary in- 
junction; it also presented a différent state of facts. Under thèse 
circumstances, it cannot be considered as a binding authority in 
tbis casé. Consolidated Fruit-Jar Co. v. Bellaire Stamping Co., 
27 Fed. SU, 382; Andrae v. Eedfleld, 12 Blatchf. 407^ 425, Fed. 
Cas, No, 367; 1 High, Inj. (3d Ed.) § 5. Bill dismissed, with costs. 
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GUGGENHEIM et al. v. KIRCHHOFEB et al. 
(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

1. Patents— License—Inteepeetatioh— Rate of Royaxtt. 

G. & Sons entered Into a contract wlth K. & Go. by which G. & Sons 
llcensed K. & Co. to use a certain patented method of doing up embroid- 
eries, in considération of an annual payment of $1,500. G. &' Sons were 
to furnish, eacJi year, 75,000 license stamps, one of which was to be afflxed 
by K. & Co. to every pièce of embroidery done up in the patented method, 
sucli stamps to be pald for at the rate of 2 cents each by tlie payment of 
$1,500, previously stipulated. Any stamps required by K. & Co. for pièces 
of embroidery in excess of 75,000 were to be furnistied by G. & Sons at 
the same rate of 2 cents each. By a separate clause of the contract, G. & 
Sons agreed not to license any other party under sald patent at a less rate 
of royalty than that paid by K. & Co., aud, if they should do so, that K. & 
Co. should be entitled to a like réduction from the date of any such ré- 
duction to a third party, and that, from the date of G. & Sons' acceptance 
of a lower rate from any thlrd party, K. & Co. should only be obligated 
to the payment of such lower royalty. Subséquent to the making of thls 
contract, but during the same year, G. & Sons made a contract with an- 
other party, licensing him to use the patent at the rate of 2 cents per 
stamp, but providing tliat any stamps required in excess of 12,500 should 
be furnished by G. & Sons free of charge. K. & Co. made the payments 
stipulated in their contract for the first three years. Held, that it was the 
purpose of the contract between G. & Sons and K. & Co. to require K. & 
Co. to take 75,000 stamps anuually, but to put them upon an equality, as 
to license fées, with any other licensee from the date of his license; that 
the subséquent contract permitting another licensee to obtain stamps for 
less than 2 cents each was an acceptance of a lower rate of royalty; and 
that K. & Co; were entitled to recover from G. & Sons the payments for 
ail stamps in excess of 12,500 on hand when the second contract was made, 
together with the payments for stamps in excess of that number in sub- 
séquent years, whether the second licensee had ever availed himself of 
the privilège accorded by his contract or not 

8. PiîACTicE— Gênerai, Exception, 

An assignment of error based upon a gênerai exception to the ruling of 
the court in not permitting the cause to go to the jury upon the questions 
of fact involved, without specifying any particular question of fact to be 
submitted, is not valid. 

8. Same — Refosal to Permit Withdrawal of Couktbrclaim. 

Where a counterclaim sets up matter entirely distinct from the plain- 
tlff's cause of action, and no évidence is offcred in respect to such counter- 
claim, and a verdict is directed which does not purport to and could not 
conclude the défendant in a future action on such counterclaim, the de- 
fendant is not prejudiced by a refusai of the court to permit him to with- 
draw such counterclaim. 

In Errer to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Paul Kirchhofer, Ferdinand Kirchhofer, 
Bernard Huber, and Max Hoffman, copartners as Ulrich de Gasp 
Von Willer, against Meyer Guggenheim, Isaae Guggenheim, Daniel 
Guggenheim, Morris Guggenheim, and Solomon Guggenheim, co- 
partners as M. Guggenheim's Sons. There was a judgment in the 
circuit court for the plaintifEs. Défendants bring error. 

John R Bennett, for plaintiflfs in error. 

Thos. P. Wickes and Chas. H, Deuell, for défendants in error. 

Before WALLACE and LACOMBE, Circuit Judges. 
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WALLACE, Circuit Judge. The plaintiffs in error were défend- 
ants in the court below, and bring this writ of error to review a 
judgment for the plaintiffs, entered upon the verdict of a jury, 
by the direction of the court. 

The action was brought by the plaintiffs to recoTer back the 
amount of certain royalties paid by the plaintiffs to the défendants 
during thè years 1889, 1890, and 1891, under a contract of the date 
of May 16, 1889. On that date the défendants made a contract 
with the plaintiffs, whereby they licensed the plaintiffs for a term of 
years to use certain embroidery stamps. The contract contained 
the following conditions: 

"First In considération of the parties of the second part paying the sum of 
flfteen hundred dollars par year to the parties of the first part, said parties 
of the first part do hereby grant unto the said parties of the second part a 
license under the said Rice patent No. 266,525, thereby permittlng them to do 
up embrolderies In the style known as 'Automatic,' and mark them with the 
name 'Automatic'; said sum to be payable to the parties of the first part on 
the first day of May in each year hereafter for that year, payable for the 
présent year beglnning on the date of thèse présents, to be made on or before 
the 15th of June. And the said parties of the first part hereby agrée to fur- 
nish the said parties of the second part with 75,000 license stamps during each 
year hereafter, so long as this license shall remain in force, dating from this 
date, at the rate of two cents per stamp, accepting in payment therefor the 
said sum of fifteen hundred dollars per annum, one of which stamps said 
parties of the second part are to place upon each and every pièce of em- 
brolderies done up by them, and by them brought into or sold, or both, in the 
United States of America; said 75,000 license stamps to be used by the said 
parties of the second part wlthin the year for which they are Issued, and 
not to be by them sold or otherwise disposed of to others, being intended for 
use solely upon embrolderies done up by the said parties of the second part. 
Should the said parties of the second part do up in any one year more than 
75,000 pièces of embroidery in the style known as 'Automatic,' thereby re- 
quiring more than 75,000 stamps per year, the parties of the first part are to 
furnish such additional stamps to the said parties of the second part at the 
rate of two cents per stamp, which shall be paid for by the said parties of the 
second part to the said parties of the first part at the time of the delivery of 
such additional stamps. The license stamps are to be furnished by the said 
parties of the first part, as and in such numbers as they may be demanded by 
the said parties of the second part, upon their giving for each lot after the 
first lot forty-five days' notice of the number of stamps requlred. Second. 
The parties of the second part covenant and agrée, for and in considération of 
the parties of the first part granting them a license under the said Eice patent, 
and agreeing to protect and défend them in the use of the invention specifled 
in said Rice patent, to pay unto the said parties of the first part the said sum 
of fifteen hundred dollars on or before the 15th day of June, 1889, and the 
further sum of flfteen hundred dollars on the first day of May in each and 
every year hereafter, so long as this license shall continue in force, and agrée 
to reçoive in exchange and fuU payment therefor the license heretofore granted, 
and 75,000 license stamps, one of vphich stamps they will place upon each and 
every pièce of Automatic embroidery done up by them, and brought into or 
sold or dellvered in the United States of America; and they further agrée that, 
in case they shall do up more than 75,000 pièces of such embrolderies in any 
one year, they will obtain an additional number of license stamps from the 
said parties of the first part, paying therefor to the said parties of the first 
part, at the time of the delivery of the stamps, the sum of two cents per 
stamp, so as to hâve a sufflclent number of such stamps to place one upoii 
each and every pièce of such embrolderies that they may do up, and this tlu\v 
covenant and agrée to do. » • » li'lfth. The parties of the first part coveiiaut 
and agrée not to hereafter license any other party orparties under the said lUce 
patent to do up embrolderies under or in accordance therewith at a less rate 
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of royalty than that hereln speclfled; and that should they so llcense any 
other party or parties under the sald Eice patent to do up embrolderies in the 
Automatic style, or in any other manner, at a less rate of royalty than two 
cents per stamp, one stamp to be placed upon each pièce of embroldery, the 
parties of the second part shall be entitled to a like réduction from the date 
of any such réduction. And the parties of the flrst part further covenant and 
agrée that, if they shall hereafter accept from any party or parties a less 
rate of royalty than two cents per stamp for each pièce of embroidery, the 
parties of the second part shall be obligated only to the payment of an equally 
low royalty." 

It appeared upon the trial that December 17, 1889, the détendants 
made a second license contract, by which they licensed third parties 
for a term of years to use stampg at the rate of two cents per stamp; 
but the contract further provided that, if the licensees should re- 
quire for use more than 12,500 stamps in any one year, the défend- 
ants would furnish them the additional number free of charge. 
It was shown that under their contract the plaintiffs had paid the 
défendants |1,500 during each of the years 1880, 1890, and 1891, and 
that during the same time the défendants had been supplying the 
licensors under the second contract with stamps free of charge 
for the number used by them beyond 12,500 in each year. It also 
appeared that during the three years the sum paid by plaintiiïs for 
stamps used by them in excess of 75,000 per year amounted, at the 
royalty rate, to $680. At the close of the évidence, the trial judge 
directed a verdict for the plaintiffs for the sum of $4,446.40. The 
défendants excepted to this direction, and hâve assigned error of 
the ruling. 

The défendants did not ask to hâve any spécifie questions of fact 
submitted to the jury, and there is no error of which they can now 
be heard to complain unless the trial judge erred in placing a con- 
struction on the contract contrary to that upon which they insisted 
at the trial. They insisted that, under a proper construction of the 
contract, the plaintiffs were bound to pay the défendants |1,500 an- 
nually, and the onlj' royalty as to which the plaintiffs were entitled 
to a réduction, if others were licensed at a lower rate, was in re- 
spect to payments for stamps in excess of that sum. We think the 
contract does not bear the construction thus contended for. Not- 
withstanding its tautologies and ambiguities, the intention of the 
parties in two particulars is clearly manifested. One of thèse was 
to require the plaintiffs to take a spécifie number of stamps an- 
nually, and pay for them whether they used them or not. Another 
was to place the plaintiffs in a position of entire equality, as to 
royalties or license fées, with ail other licensees of the défendants. 
The provisions intended to prevent discrimination in the royalties 
are found exclusively in three covenants, contained in the flfth 
clause of the contract, and little, if any, light upon the inter- 
prétation of thèse covenants can be derived from any language 
used in the other clauses of the contract. By the first of thèse 
covenants, the défendants agrée not to license any other persons 
than the plaintiiïs at a less rate of royalty. By the second, they 
agrée that, should they license others at a less rate of royalty than 
two cents per stamp, the plaintiffs are to hâve a like réduction 
from the date of any such réduction. By the third covenant, they 
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agrée that, if théy shall accept from any other licensee a less rate- 
of royalty than two cents per stamp, the plaintiffs shall be obligated 
only to the payment of an eqnally low royalty. Read together, 
thèse coTenants permit but one conclusion, and that is that the 
défendants are not, during the life of the contract, to license any 
others at a less rate than two cents per stamp, and, if and when 
they do, the plaintiflEs are to hâve the benefit of that rate. The 
obligation of the plaintiÊfs found in the second clause of the 
contract, to take and pay for 75,000 stamps each year, is inde- 
pendent of thèse covenants, and is not qualiâed or affected by 
them. It follows that, while the licensors were at liberty to 
make their own terms with other licensees as to the number of 
stamps to be taken and paid for annually, they were not at liberty 
to make better terms as to the rate of royalty. When they entered 
into a binding contract with another licensee enabling hini to obtain 
stamps for less than two cents each, they accepted a lower rate of 
royalty, within the meaning of the third co venant. Having licensed 
another by a contract to supply him Avithout charge for ail stamps 
in excess of 12,500 annually, they were bound to accord similar 
terms to the plaintiffs, and to supply them, during each year of the 
license, with ail stamps in excess of that number without charge. 
Were it not for the second covenant, it might be doubtful whether 
the plaintiffs did not become entitled, wheu the second license was 
grarited, to be repaid for ail the stamps in excess of 12,500 which 
had been supplied to them during the year 1889. But that covenant 
provides that they are to be entitled to the réduction given another 
licensee "from the date of any such réduction." It is to be con- 
strued so as to effectuate the intention of the contract not to sub- 
ject the plaintiffs to the compétition of other licensees at a lower 
rate. It means that, from the date of a license giving a lower rate 
of royalty to another licensee, the plaintiffs shall be entitled to 
a similar rebate; but the rebate is not to apply to stamps which 
hâve been used by the plaintiffs, and as to which they hâve com- 
pletely enjoyed the privilège of the patent. As to ail stamps pre- 
viously used, compétition could not hurt. We, therefore, conclude 
that the plaintiffs were entitled to recover the payments for ail 
stamps on hand December 17, 1889, in excess of 12,500, together 
with the payments for stamps supplied them in excess of that num- 
ber in each of the following years. . 

It was not shown upon the trial how many stamps the plaintiffs 
had on hand or unused when the second contract was made. It had 
been shown by the testimony for the plaintiffs that their orders 
from customers for embroideries received after the middle of May 
in each year were, in the usual course of business, fllled in the fol- 
lowing months of November, December, and January, but there 
was no évidence to show what proportion of the orders for 1889 
had been fllled prior to December 17th. So far as appeared, they 
may not hâve had 12,500 on hand. Upon this state of the évidence, 
if the défendants had so requested, they would hâve been entitled 
to an instruction that plaintiffs' recovery be limited to payments 
for stamps subsequently supplied. The trial judge, in directing a 
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verdict, seems to liave assumed that the plaintiffs had on hand flve- 
twelfths of the 75,000, and allowed a recovery for that year on that 
basis. But the défendants did not impugn the correctness of this 
assumption, or ask to go to the jury upon the question of fact in- 
volved in it. They excepted generally "to the ruling of the court 
in not permitting the cause to go to the jury upon the questions 
of fact inyolved," without specifying any particular question of fact 
which they desired submitted to the jury. An assignment of error 
based upon such an exception is not valid. 

Error is assigned of the ruling of the court in admitting the tes- 
timony of the witness Wolf in respect to matters of which it is 
insisted he had no personal knowledge. It sufSces to say as to this 
exception that the évidence received was of no importance, and its 
réception was harmless. It was unnecessary for the plaintiffs to 
show how many stamps the second licensees had actually used. 
ïhey were entitled to recover the rebate, irrespective of the fact 
whether the other licensees had ever availed themselves of their 
contract. The défendants accepted a lower rate of royalty when 
they made the second license contract, and, if the second licensees 
had never used a stamp under their license, the plaintiffs would, 
nevertheléss, hâve been entided to the reduced rate. 

Error is also assigned of the refusai of the trial judge to permit 
the défendants to withdraw the counterclaim alleged in their an- 
swer. The counterclaim set up matters entirely distinct and in- 
dépendant from the cause of action of the plaintiffs, and which in 
no respect involved an inquiry into the merits thereof. It alleged 
that the plaintiffs had conspired with various licensees of the de- 
fendants to dispute the title of the défendants to the invention of 
the patent, and use the invention in violation thereof, and sought 
to recoup damages sustained thereby against the claim of the plain- 
tiffs. As no évidence was offered in respect to the matters thus 
alleged, and as the verdict directed did not purport to, and could 
not by any implication, conclude the défendants in any future ac- 
tion from litigating thèse matters, the défendants were not preju- 
diced by the refusai. Cromwell v. County of Sac, 94 U. S. 351; 
Kessequie v. Byers, 52 Wis. 650, 9 N. W. 779; Bascom v. Manning, 
52 N. H. 132; Sweet v. Tuttle, 14 N. Y. 465; White v. Chase, 128 
Mass. 158. 

We find no grounds for a reversai of the judgment, and it is there- 
fore affirmed. 



ROUSSEAU V. PECK et al. 

(Circuit Court, E. D. New York. March 15, 1895.) 

1. Patents— Validitt—Claims pok Resolts— Electric Cikccit Bhbakbrs. 

Clalms for an automatic electric circuit breaker, so opéra ted by time 

mecloanism as to permanéntly break the circuit at a predetermined time, 

; and for an Weetro-magnet arrangea to release a clockwork motor when- 

ever tlie circuit remalns closçd for longer than a normal period, appear to 

be c\a.\ma for results, or for ail means for producing tbem, ratber tban for 

" itivénted mèaris fdr producing them. ' 
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Ik Sahb — Inpringbmbnt. . 

The Rousseau patent. No. 279,10T, for an automatic opener of electric 
circuits, construed aa to claims 1 and 2, and held not infrlnged, and ap- 
parenfly invalid. 

Thia -was a bill by David Rousseau against John B. Peck and 
others for infringement of a patent. 
Richard N. Dyer, for plaintiff. 
Edwin H. Brown and Edward P. Payson, for défendants. 

WHEELER, District Judge. The questions in this case arise 
upon patent 279,107, dated June.5, 1883, and granted to the plain- 
tiff for an automatic opener of electric circxiits to prevent too long 
closing of the circuit, and exhaustion of the batfery. The spécifica- 
tion describes an electro-magnet in the circuit, with an armature 
near it, to be attracted and moved whenerer the circuit is closed, 
and by this motion to start clockwork which, when continued, by 
intricate mechanism in two or three forms, raises detents that 
release other clockwork or start other devices, which permanently 
break the circuit. Thèse claims are for: 

(1) The comblnatlon, wlth an electric generator and an electric circuit 
emanating therefrom, of an electro-motlve devlce which Is vltalized by the 
closing of said circuit, automatic time mechanism which is started into opéra- 
tion by said electro-motlve devlce when so vltalized, and an automatic cir- 
cuit breaker which Is operated by said time mechanism to permanently breali 
said circuit at the expiration of a predetermlned time after the closing of the 
same, substantlally as set forth. 

(2) An electric circuit of the klnd descrlbed, provlded wlth an electro- 
magnet arrangea therein, in comblnatlon with a clockwork motor, arranged, 
when released, to work a contact breaker to permanently break the circuit, 
and having the said magnet arranged to thus release the said clockwork 
whenever said magnet remains active and the circuit remains closed longer 
than a normal period, substantlally as hereln set forth. 

Such circuit breakers starting by clockwork were well known 
and in use before the plaintiff's invention, and among those put in 
évidence is one called the "Gibson Cut-Ofl," of unquestioned pri- 
ority. This device is compared with that of the patent by the 
plaintiff testifying thus: 

"When the armature is drawn down, It releases the clock movement, and 
proceeds towards cutting ofC, while the Rousseau apparatus releases a clock 
movement, and proceeds towards cutting off, but the parts corne back to their 
normal condition tf the circuit is not closed long enough to eut ofC." 

And by one of his witnesses thus: 

"After each normal closure of the circuit to light the gas, the Gibson ap- 
paratus runs down a llttle, and does not recover the ground lost; while in 
the case of the Rousseau apparatus the normal closure of the circuit in light- 
Ing the gas allows the spring to nin down a little, but the clrcuit-breaking 
appliances hâve not moved towards or approached a condition wheretn the 
circuit Is broken; but, on the other hand, they at once, on the openlng of the 
circuit after the normal closure, recover their positions and reinstate them- 
selvea in their original condition." 

Thèse claims are not for the spécifie mechanical devicea which 
constitute thèse parts, — the other claims are for those, — but are 
for the combination of parts composed of devicea which will do 
thèse things. One élément of the combination of the Ûrst claim ia 
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a circuit breaker operated by time mechanism to permanently break 
the circuit "at the expiration of a predetermined time after tlie 
closing." One of tlie second is a magnet arranged to release clock- 
work whenever the "magnet remains active and the circuit remains 
closed longer than a normal period." In neither is any arrange- 
ment of devices, or anything composed of devices, for the recovery 
of the parts to place, included. The same witness testifies with 
référence to the alleged infringement: 

"WIth the défendants' apparatus, the normal closure of the circuit for the 
purpose of llghting the gas, though It starts the clockwork, allows the same 
to co'me to rest, and the circuit-breaking appUances to return to thelr normal 
position, after each llghting opération, or after each normal closure, so that a 
predetermined period of time can be settled upon by the constructor for the 
permanent breaking of the circuit should an accident occur; and this Is the 
vital feature that glves the distinguishing characterlstlc to the Rousseau de- 
vice, and which feature is clearly found In the apparatus of the défendants." 

So this improvement, the alleged taking of which is the only 
infringement to be considered, does not appear to be covered by 
thèse claims. 

Again, thèse claims do not appear to cover the spécifie mechan- 
ism. Wing v. Anthony, 106 U. S. 142, 1 Sup. Ct 93. If they did, 
the défendants do not use it. The only new thing which they can 
cover is the circuit breaker of the flrst, so operated by time mechan- 
ism as to permanently break the circuit on predetermined time; or 
the magnet of the second, arranged to release a clockwork motor 
whenever the circuit remains closed longer than a normal period, 
in their respective combinations. Thèse appear to be results, or 
ail means of producing them, rather than invented means of pro- 
ducing them. The plaintiff would not seem to be any more en- 
titled to a patent in a combination on mechanism that will break 
a circuit, or a magnet that will release clockwork on predetermined 
time, merely, than the patentée was on Connecting the reed with 
the yarn beam, in Stone v. Sprague, 1 Story, 270, Fed. Cas. No. 
13,487; or than the Hansons were on forming pipes of métal under 
beat and pressure, in Le Roy v. Tatham, 14 How. 175; or than 
Morse was on the electric carrent for marking or printing at a dis- 
tance, in O'Reilly v. Morse, 15 How. 62. 

Bill dismissed. 



BLOUNT MANUF'G CO. v. BARDSLBY. 
(Clrpuit Court, E. D. New York. March 15, 1895.) 

Patents — Anticipation op Combination. 

Where prior machines show similar parts in other arrangements for oth- 
er purposes, but nothing shows them working together in any arrange- 
ment like that of the patent, for the purpose of the patent or any other 
purpose, there is no anticipation. 

Bamb— Infringement of Combination Claims. 

A claim for a combination, which spécifies among Its éléments a piston 
and its piston rod operatlng upon certain sprlng mechanism, hM infringed 
by a machine having ail the parts of the claim except that its piston has 
no piston rod proper, but is itself extended so aa to reach the parts which 
the rod would reach. 
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8.' ,SA>(E!-'IriMn'A|riON of Claims— Inprinqement. 

Of the Ûrstfour clalms of a patent, ail covering combinatioas, the flrst 
and fdurtji déficribed a shaft and a crank and pitman Connecting the shaft 
wltli a pistons the second descrlbed the shaft as connected tvlth the pis- 
ton, to operate thé same; and the thlrd, as being connected with the 
piston to operate tie same and be operated thereby,— but neither specified 
the means of connection. EeU, that the connection provided for in the 
latter two clalms was not an actual attachment preventing séparation, but 
such a relation of parts as would prodnce simultaneousness of motion be- 
tween the shaft and the piston, and hence that such claims were infringed 
by an apparatus having a cam connection which produced such simultane- 
ousness of motion; but hdd-, further, that the first and fourth claims made 
the crank and pitman so material (the combination being of spécial im- 
provements) that they were not Infringed by such cam connection. 
4. Same— Marking Article "Patented"— Damages. 

PlaIntifC, manufacturing an apparatus covered by two patents, marked 
the same as patented by one of them, but not by the other. EeU that, 
although both were infringed, he was entltled to an accounting under the 
former only. 
6. Same— Validitt and Infringbment — Spbing Dook Closers. 

The Blount patents. Nos. 289,380 and 458,357, for improvements in spring 
door closers with checks to prevent slamming, construed, and the second 
claim of the former hdd valid and infringed, and the flrst four claims of 
the latter hiU valld, the flfth Md invalld, and claims 2 and 3 heU In- 
fringed, and claims 1 and 4 not Infringed. 

This was a bill by the Blount Manufacturing Company against 
Joseph Bardsley for infringement of certain patents for spring door 
closers. 

Melville Church and Charles E. Mitchell, for plaintifE. 
Charles 0. Gill, for défendant. 

WHEELER, District Judge. This suit is brought for infringe- 
ment, by the same apparatus, of the second claim of letters patent 
289,380, dated December 4, 1883, and the flrst flve claims of 458,- 
357, dated August 25, 1891, granted to Eugène I. Blount for im- 
provements in spring door closers with checks to prevent slam- 
ming. The most analogous of such contrivances before known were 
that described in patent 140,638, dated July 8, 1873, and granted 
to Charles W. Oldham, which was on the wall at the side of the 
door, and had a piston, with ports in it, working with a spring in 
liquid in an upright plain cylinder, and an elbow lever with one arm 
attached to the piston and spring, and the other connected by a 
rod to the door; and those described in patents 228,776, dated June 
15, 1880, and 251,790, dated January 8, 1882, and granted to Lewis 
C. Norton, which had each, in an air cylinder, a spiral spring to 
close, with a piston to regulate the closing of, the door. 

The apparatus of the flrst of thèse patents of Blount has a volute 
spring, like that of a watch, working in a case attached to the door 
or jamb, with the shaft of the spring connected by levers with the 
jamb or door, to close the door, and connected by a crosshead with 
a piston, having ports in it, working in liquid in a cylinder, having 
an outside passage Connecting its ends, controlled by a valve, to 
regulate the closing. The second claim of this patent is for: 

"(2) The actuating spring, and mechanism for transmitting its force to the 
door, combined with the regulating cylinder, having a passage Connecting its 
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ends, aad a controlllng valve therefor, and the piston, provided with ports 
• through it, and a valve controlllng them, and its piston rod operating upon the 
said mechanism actuated by the spring, substantiaUy as described." 

In the apparatus of the other the cylinder is brought under, and 
at right angles to, the spring chamber, and becomes a closed liquid 
•chamber; the piston is divided into two parts, with connections 
between them, one being the working part and the other a guide, 
and-the shaft is connected by a crank and pitman with the working 
end of the piston. The flrst five claims of this patent are for: 

"(1) A door check embracing in its construction a closed spring chamber 
and its spring, a closed cylindrlcal liquid chamber arrangea at a right angle 
to the spring chamber, a piston in «said chamber, a valve adapted to operate 
longltudinally in said chamber, an oscillatory shaft extended through said 
spring chamber into the liquid chamber, and a cranli and pitman Connecting 
the shaft vcith the piston, as set forth. 

"(2) A door check embracing in its construction a closed spring chamber, a 
liquid chamber below said spring chamber arranged at right angles to thft 
spring chamber, an oscillatory shaft extending through said spring chamber 
Into said liquid chamber, and a piston having a valved port and longltudin- 
ally movable in said liquid chamber at a right angle to the axis of said shaft, 
:the latter being connected to the said piston to operate the same, as set forth. 

"(3) A door check embracing in its construction a vertically arranged spring 
chamber, a closed liquid chamber arranged at a right angle to the axis of the 
spring chamber, an elongated piston in said liquid chamber, adapted to op- 
erate longltudinally of said liquid chamber, and having a valved port, and 
provided at its front and rear ends with bearings to substantiaUy fit tlie in- 
terior of the chamber, and a shaft extending through the said spring chamber 
into the liquid chamber, and connected with the piston to operate the same 
and be operated thereby, as set forth. 

"(4) A door check comprising in its construction a closed spring chamber 
and its spring-closed elongated liquid chamber arranged at a right angle to 
the axis of the spring chamber and in juxtaposition thereto, an elongated pis- 
ton in the said liquid chamber, reduced in size, intermediate of its ends, an 
oscillatory shaft in said spring chamber, and extended into the liquid cham- 
ber, and a crank and pitman Connecting the shaft with the piston and ar- 
' ranged to operate intermediate the ends of the latter, as set forth. 

"(5) A door check comprising in its construction a closed spring chamber 
and a closed liquid chamber arranged at a right angle to the axis of the 
spring chamber, and in juxtaposition thereto, as set forth." 

The defendant's admitted apparatus is made according to patent 
464,951, dated December 15, 1891, and granted to him, but having 
a closed liquid chamber below the spring chamber. It is like the 
plaintifE's, except that the piston is worked by an eccentric on the 
shaft fitted between the two parts of the piston, instead of by a 
crank and pitman. Thèse patents of Oldham and Norton, and 
many others, and other things, are set up as anticipations and as 
showing want of patentable invention or novelty; and the want of 
allégation and proof of marking articles made and sold under thèse 
patents as so patented, or of notice of the patents, is relied upon 
against recovery of damages. 

As Blount was not the inventer of door closers with checlis, he 
was entitled to a paient for such only as were différent from, and 
improvements upon, the others. The parts, and their arrangement, 
of the second claim of his flrst patent, are essentially différent 
from those of either Oldham or Norton, and together they quite 
obviously constitute a dôor doser and check différent from, and 
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better than, that of eîther. Thèse, and the other things referred 
to, show similar parts to thèse in other arrangements for other 
purposes; but nothing shows them working together in any arrange- 
ment like this, for this or any other purpose. The taldng of thèse 
parts and bringing them together, and maldng them work in this 
arrangement, was more than mechanical, and appears to hâve well 
amounted to a patentable invention. As those mentioned contained 
the things nearest to thèse parts, a detailed référence to the others 
seems to be unnecessary. That claim appears, upon thèse con- 
sidérations, to be valid. 

The other patent could properly cover only spécifie improvements 
upon the apparatus of this, which h»d not been patented to Bloimt, 
nor known to and used by others before. Railway Co. v. Sajles, 
97 U. S. 554 He and others had taken out several patents relating 
to this subject in time between thèse two; of them ail, 435,678, 
dated September 2, 1890, and granted to him, seems to be the near- 
est, and is understood to be most relied upon. The principal 
feature of it appears to be the working of a wing on the shaft 
against a partition from the shaft, both having ports, in a liquid 
chamber below the spring chamber, for regulating the closing of 
the door. This was bringing a liquid chamber containing regu- 
lating devices under the spring chamber; but not such of either as 
those of this other patent, and still more not the combination of 
either of the flrst four claims. Both chambers, however, appear to 
be closed, and the liquid chamber to extend outward, for inclosing 
the mechanism, at right angles to the axis of the spring chamber, 
and it is in juxtaposition thereto, which constitutes the combina- 
tion of the flfth claim. No référence to the more remote éléments 
and arrangements of other patents of this time is deemed to be 
necessary. In this view the first four claims appear to be valid, 
and the flfth invalid. 

The scope of the second claim of the flrst patent is argued to 
hâve been narrowed by the rejection of other claims acquiesced in 
while the application was pending. But the claims rejected would 
hâve covered, as the patent of Oldham, and that of Olark and Gillon, 
262,005, referred to, did, plain cylinders and pistons, while the 
fourth claim, which became this second claim without altération, 
did not. Nothing was rejected which that claim would cover, and 
nothing was abandoned, as to that claim, by acquieseing in the 
rejection. In that second claim the actuating spring with mechan- 
ism transmitting its force to the door is combined with the regulat- 
ing cylinder described, the piston described, and its piston rodoperat- 
ing upon the spring mechanism substantially as described. The de- 
fendant's apparatus has ail thèse parts precisely, except that the 
piston has not a piston rod proper, by which it opérâtes upon the 
spring mechanism. It is itself so extended as to reach the parts 
which the rod would reach. This extension does what the rod 
would do, in the same way. The working piston in the regulating 
cylinder is the principal thing in that place; the manner of its con- 
nection with the spring mechanism so as to operate upon it is 
subordinate, and not specified, beyond mentioning the rod. The 
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piston rod, as such, is not in fact material to the opération; and 
the claim does not appear to so make it a inaterial élément of tbe 
combination that it must be considered such. So the défendant 
appears to use this combination, and to infringe this claim. 

Tlie first and fourth daims of the other patent make the crank 
and pitman distinct parts of the working mechanism. The second 
and third do not, but merely describe the shaft as connected with 
the piston, without mentioning how. Question is made, in expert 
opinion and in argument, as to whether the shaft is connected with 
the piston withdn the meaning of thèse claims. The second of 
them provides for the connection of the shaft to the piston to 
operate the same; and the third, for connection of it with the 
piston to operate the same and be operated thereby. This shows 
that the connection provided for is not an actual attachment, that 
will prevent any séparation, but such a relation of parts as will pro- 
duce simultaneousuess of motion between the shaft and the piston. 
In the defendant's apparatus the cam produces such simultaneous- 
ness of motion between the shaft and piston, and in the sensé of 
thèse claims connects them. Thus this apparatus appears to in- 
fringe them. 

The first and fourth claims make the crank and pitman so ma- 
terial, in a combination of improvements so spécial, that they do 
not seem to be infringed by anything not having thèse parts. 

The Mil allèges that the plaintiff notifted and wamed the défend- 
ant to desist from infringement, account for profits, and pay dam- 
ages, and that he neglected and refused so to do; but does not 
allège otherwise that he continued the infringement after notice, 
nor allège that the plaintiff marked its articles patented by thèse 
patents as so patented. The answer is sUent upon this subject, 
but the défendant showed by cross-examination of one of the 
plaintlff's witnesses that they were marked as patented by the first 
and by other patents, but not by the later one. As thèse facts 
so appear, they are considered, although under such defective 
allégations. Upon them the plaintiff appears to be entitled to an 
account of damages under the first patent, and not under the other. 
Dunlap V. Schofield, 152 U. S. 244, 14 Sup. Ct. 576 ; Traver v. Brown, 
62 Ped. 933. Decree for plaintiff for an injunction, and an account 
as to the second claim of 289,380, and for an injunction as to the 
second and third claims of 458,357. 



DE LA VERONE BOTTLE & SEAL CO. Y. VALENTINE BLATZ BREW- 
ING CO. et al. 

(Circuit Court of Appeals, Seventh Circuit March 22, 1895.) 

No. 161. 

1. Patents— Limitation dp Claim — Infringement — Bottleb and Corkb. 

Tlie De La Vergue patent, No. 232,468, for an Improvement In bottles 
and corks, and whicli describes a cork made in the fonn of a tnincated 
cose, adapted to be inserted, larger end Innermost, into a réceptacle of tlie 
same shape, must be limited to a cork which is conical In form before in- 
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sértion, and Is therefore not infrlnged by a cylindrlcal cork, whlch by reà- 
ison of Its expansive forée necessarily assumes a conical sbape after inser- 
tion, to conform to the shape of the réceptacle. 

8. Samb — Enlargbmbnt op Claim withouï New Oath. 

An eblargement beyond the scope oîthe original application, wliicb alone 
Is supported by the required oath, would seem to render the patent invalid. 
Eagleton Manuf'g Co. v. West, Bradley & Carey Manuf g Co., 4 Sup. Ct. 
593, 111 U. S. 490, and Machine Co. v. Featherstone, 13 Sup. Ct. 283, 147 U. 
S. 209, followed. 

8. Samb— Invention— India Rdbbbr. 

ïhe charaeteristlcs of India rubber, its powers of compression, expansion, 
and elastlcity, having been long well known and understood, there is little 
room for invention merely in devising and adapting new forms to old uses. 
Temple Pump Co. v. Goss Pump & Rubber Bueket Manuf'g Co., 7 C. G. A. 
174, 58 Fed. 196, followed. 

4. Same^ — Anticipation— Pkiok Art. 

In considering the force of the prier art, the question is more of the iuen- 
tity than of the différences between the old and the new; and it is need- 
less to point out détails of difCerence whlch are accidentai, or which can be 
made to disappear by substituting one form for another, without dls- 
turbing the relation and opération of essential parts. 

5. Samb — Invention. 

It requires no invention to revert to old and well-known forma and pro- 
cesses from which an alleged anticipating patent departed for the sake of 
economy. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This suit was brought by the De La Vergne Bottle & Seal Company, a cor- 
poration of New Jersey, against the "Valentine Blatz Brewiug Company and 
Valentine Blatz, individually and as président of the latter company, both of 
Wisconsin, to enjoin infringement of letters patent No. 232,468, issued Sep- 
tember 21, 1880, to John C. De La Vergne, and assigned by htm to the com- 
plainant, and to obtaln an accounting and damages. The défendants an- 
swered, denying invention and infringement, and alleging that the supposed 
invention of De La Vergne had been anticipated in letters patent of the United 
States: No. 20,778, dated July 6, 1858, to M. C. Cronk; No, 39,208, dated 
Julv 14, 1863, to C. F. Baxter; No. 1,576 (reissue), dated November 24, 1863, 
to W. A. Shaw; No. 41,532, dated February 9, 1864, to S. J. Parker; No. 49.- 
916, dated September 12, 1805, to Perry and Lazell; No. 54,015, dated April 17, 
1866, to G. M. Ramsey; No. 77,559, dated May 5, 1868, to Worcester and Brown; 
No. 205,011. dated June 18, 1878, to A. Templeton; No. 208,043, dated Sep- 
tember 17, 1878, to F. J. Seybold; No. 217,072, dated July 1, 1870, to A. Cun- 
nlngham, — and in letters patent of Great Britain: No. 2,361, dated June 16, 
1877, to Warner and TuUy, and No. 2,399, of 1866, to Alexander S. Stocker. 
Prior use of the invention by persons named is also alleged. Keplication in 
déniai. 

The spécification, claim, and drawings of the patent in suit are as follows: 
"Be it known that I, John C. De La Vergne, of the city, county, aud state of 
New ïork, hâve invented certain new and useful improvements in bottles 
and stoppers, which are fuUy set forth in the foUowing spécification aud ac- 
companying drawings. The said invention is applicable for the bottling of 
ail kinds of liquids, but especially so for malt, fermented, and sueh other 
liquids as hâve latterly been bottled under pressure and subjeçted to extrême 
beats and outward pressures for the purpose of destroying the germs of life 
or coagulating the albuminous constltuents of the ferments contained within 
the bottle. The cork must be free from complex combinations, must be 
readily inserted, and not likely to be injured by the extrême beat or pressure 
to which it will be subjected. It is also very désirable to bave one in such 
form as to obviate the necessity of any outside appliances to hold it In posi- 
tion, as they would materially retard the opération of corking; and, again, it 
is a well-known fact that even corks made of rubber, if compressed, In time 
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lose Luelr power of expansion, whlch would permit the inclosed gas to escape 
and the ingress of atmospherie air, together with a fresh supply of germs, 
whlch would soon décompose the inclosed material. Thls invention consists 
in a bottle or jar having a réceptacle for the cork or stopper made in the 
form of a truncated cône, with its base or large diameter innermost, and 
having an annular ring or shoulder at the bottom of sald réceptacle, to pre- 
vent the cork from being drlven into the bottle by outside pressure, and in 
combination therewith a soUd cork or stopper, of rubber or other elastic 
material, made to fit tightly In said réceptacle, and press with force against 
its converging aides. The said cork or stopper is made larger than the ré- 
ceptacle which'holds it, and is compressed and Inserted to its seat, where it 
expands with the elastic force due to compression in an oblique and ùpward 
direction, ail of which will be apparent; référence being made to the draw- 
îngs, wiiereln * • ♦ Figure 1 is a perspective of a bottle, showing the 
form of the réceptacle for the cork by the dotted Unes a, b, e, d, and d a. 
Fig. 2 is a cross section, showing the outline of the cork réceptacle with a 
cork placed thereln, as at a, b, c, d, and at the base of said réceptacle an 
annular ring or shoulder e t. Pig. 3 is a top view of the bottle neck, wherein 
is plainly shown the annular ring or shoulder, e f, whlch prevents the cork 
from being drlven into the bottle. Fig. 4 is a cross section of the cork. 
Fig. 5 is a view of the bottom of the cork which presses against the shoulder 
e f, showing by the dotted Une h that part of the cork against which a 
pressure of the compressed air or gas is exerted. Fig. 6 is a cross section 
of a jar, showing a solid cork inserted in a réceptacle of the form described, 
and above it a plate which may be used to aid in holding a cork in place 
should it be thought désirable to make the cork in two parts as a matter of 
economy. Fig. 7 is a top or plan view of said plate. By référence to Figs. 
1, 4, aiid 9 it will be observed that, when the cork is inserted in a bottle or 
jar, the base or greater diameter of the cone-shaped cork is innermost, and 
forms a wedge or dovetail, and, having been compressed, the converging 
sides g g press with force against the sides of the cork réceptacle. Heat being 
applied to the bottles after the cork is Inserted, the rubber of the cork firmly 
adhères in spots to the surface of the bottle, and with sucli tenacity as to 
require a considérable force to separate it theref rom. By this means, in ad- 
dition to the résistance of the compressed cork against the converging sides 
of the bottle neck, the tendency of the compressed air or gas within the 
bottle to eject the cork therefrom is entirely overcome, thus obviating the 
necessity of using outside fastenings, which would render it difflcult to ob- 
tain an equable gaseous pressure within the bottle. It will also be observed 
that in case the rubber should loso its power of eximnsion, as it often does 
after a lapse of time, and cease to press with force against the sides of th& 
cork réceptacle, tlie inclosed gas could escape between that part of the cork 
not attached to the glass of the bottle and the side of the bottle neck. In 
this invention this ditHculty is overcome by the cork being pushed forward 
by the pressure of the compressed air or gas, and tightly wedged, that part 
of the rubber cork which is attached to the glass stretching. In this manner 
bottled liquids may be retained hermetically sealed for auy reasonable 
length of time. That part of the corking apparatus which appertains ex- 
elusively to the insertion of the cork consists of a stationary tapering meta! 
tube, beneath which the bottle or jar is placed, and which will admit of the 
introduction of the wet cork or stopper by hand, and which is compressed by 
being forced through the smaller end of said tapering tube by a plunger Into 
the aperture or cork réceptacle of the bottle by the application of force. At 
Figure 6 is shown a jar, B, having a cork, A, and a cork réceptacle of the 
form described, as at a b, b c, c d, and d a. e f is the annular ring or shoul- 
der, which prevents the cork or stopper from beiug drlven into the bottle. 
In this case a solid cork is used; but it is évident that some cheaper ma- 
terial, such as pottery, clay, or cheap métal, miglit be inserted in the central 
part of said cork to lessen Its cost. In such a case, a plate, D, might be 
used to hold the Côrk in place. The said plate is a circular disk of cheap 
métal, a little smaller than the neck of the jar. having a segment of a circle 
eut ont, as at O, Figure 7, to a depth of two-thirds of its thickuess, as shown 
In Figure 6, to permit the movable arm K, which is secured to the plate X> 



768 



lïlDEBAL BSfOBTEB, TOU 66. 



^&3r.a^ 








^.j: 




^^.t. 



î^'/' 




DE LA VEEGNE BOTTLE & SEAL CO. V. VALENTINE BLATZ BBEWING CO. 769 

by means of the plate P, and rivet r, to move In a horizontal direction. The 
movable arm K extends beyond the perlphery of the plate D, for the purpose 
of extending Into an inclined recess, n, of the jar B, and which serves as a 
locking bar when the plate D is inserted in its place, wlth the extension i on 
one side of said plate also inserted in the recess n. Figure 7. Before In- 
serting said plate D in position, a thin strip of tin or other métal. S, Figure 6, 
correspondîng in form to the groove n, is placed in said groove n, to prevent 
the arm K from chipping ont the edges of the glass. The plate D is then 
introduced by holding it in an angular position, inserting the extension i into 
the groove n (shown at Figure 7), when the plate D can be forced down to 
its seat by allowing the end of the locking bar K to pass through the notch 
m in the jar B, Figure 7, and be flrmly seeured to the Jar by forcing the arm 
K to either side of the notch m in the inclined recessed groove n. Having 
described my invention, which I claim as new, and désire to secure by letters 
patent of the United States, is— A bottle or jar having a réceptacle for a 
cork made in the form of a truncated cône; wlth its base or larger diameter 
innermost, and formed wlth an annular ring or shoulder at its bottom, in 
combination with a solid cork of rubber or other elastic aud compressible 
material, made to fit tightly therein, and press with force against the con- 
verging sides of said réceptacle, substantially as and for the purposes set 
forth." 

It appears from the file wrapper and contents that in the first instance De 
La Vergne assumed to hâve invented only an improvement in bottles, the 
claims being in substance for a bottle with a réceptacle for the cork in the 
form shown in the patent, but nothing was claimed for the cork in combina- 
tion with the bottle or otherwise. The spécification was crlticised and the 
claims rejected on références to the patents of Ramsey, Cronk, Baxter, and 
Shaw, and attention was called to Fig. 11, English patent No. 2,301, A, D. 
1877, of Warner and TuUy, and to patent No. 208,043, of Seybold. There- 
upon a second application was made, in which the claim was for a "bottle 
or jar having a réceptacle for the cork made in the form of a truncated cône, 
in combination with a shoulder at the base of said cône, and a cork of rub- 
ber or other elastic and compressible material, also made and used in com- 
bination therewith as described." This claim was rejected June 23, 1880, 
"for indistinctness in that the last two lines compel référence to the spécifica- 
tion to make it intelligible," and also "on références previously cited, espe- 
cially Baxter and Shaw." The spécification was again criticised, and the sug- 
gestion made that "the description should be amended to disclose the manner 
of compressing and inserting the stopper into the neck of the bottle." 
"This," the applicant responded by letter of June 28, 1880, "could be readily 
efCected by any of the devices generally in use for corking bottles; but, for 
spécial reasons given in the amended or substituted spécification, we prefer 
to use a device which has been the subject of an application for letters pat- 
ent, filed May 11, 1880;" and with that letter he sent another spécification 
which he suggested might be substituted for the one on file. The ofiice re- 
sponded July 3d, refusing to enter the amendment without spécifie direction, 
and, besldes noting f urther corrections which would be necessary in the spéc- 
ification proposed, suggested an amendment of the claim for the purpose of 
removing uncertainty whether it covered an article or combination; the 
wording proposed being that of the claim as allowed, lacking the word "solid" 
before "cork." Accordingly, on July 29th, the applicant gave spécifie direc- 
tion for the substitution of the spécification last proposed, together with a 
new description of Fig. 6, and for the amendment of the claim as stated. 
The oflîce admitted that this claim escaped the références before cited, but 
declared it anticipated by the patent of Parker (No. 41,532), which had been 
found. On August 13th the applicant proposed an amended drawing of Fig. 
6, an additional drawing, Fig. 7, the Insertion of the word "solid" In the 
claim, and later, in conformity with requirements of the office, made further 
altérations In the spécification, but not of a character which need be noted. 
Thereupon the patent was granted. Except as stated, no change was made 
in the drawings which accompanied the first application, and the change made 
In Fig. 6 afCects no question involved in this appeal. The bottles made, used, 
or sold by the appellees, it is asserted, were made under and in conformity 
V. 66F.no. 5 — 49 
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wlth letters patent No. 327,099, granted September 29, 1885, to William 
Palater. The cause was heard upon the pleadings and proofs, and a final 
decree entereâ that the bill be dismissed for want of infringement by the de- 
fendants of complainant's patent. 

The substance of the very elaborate arguments made In support of the ap- 
peal Is contained or suggested In the foUowîng extracts f rom the brief of Mr. 
Carter: "The great desideratum was some contrivance in the shape of an 
external stopper which would net requlre outslde fastenings of any klnd. 
De La Vergue solved this problem. He first hit upon the idea that the arti- 
cle of India rubber, and other materials of slmilar qualities, would, by their 
own elastic and expanslve force, when powerfully compressed by a machine 
and Inserted in a recess below the mouth of a bottle, expand and fill the re- 
i:ess 80 as to make a perfectiy tight joint. He had two difficulties to contend 
with. The first was to so overcome the Internai pressure that after the bot- 
tle was -withdrawn from the machine, and especially after the pressure had 
increased by fermentation or otherwise, the stopper would not be blown out. 
The other was that India rubber deteriorated in quality and lost its elastic 
iiroperty by âge, and the joint was thus llkely to become broken and allow 
ihe gas to escape. He overcame both thèse difficulties by making the form 
*if his recess conlcal, and with an annular ring or flange at Its base so con- 
structed that the stopper, by virtue of its elastic property, would, when first 
inserted, make a joint against that, and thus confine the pressure from within 
to a part only of the Inner surface of the stopper; and when it had lost its 
elastic power, and had become contracted, so as to break the joint at its side, 
the expanslve power of the contents of the bottle would force it up the cône, 
■md by a wedglng action préserve the joint. This latter resuit could not, 
perhaps, be gained unless the rubber, in losing its expanslve power, became 
at the same time more rigid, a quality which De La Vergne was the first 
to avail himself of. AU the éléments of the combination which produced 
this resuit had been previously employed in this verj' art of stoppering bot- 
tles. The conlcal recess la the bottle neck was not new; the elastic cork or 
stopper was not new; the flange at the bottom was not new; the use of the 
internai pressure to make a tight joint was not new; but nobody had before 
combined them for the purpose and with the resuit of making an efCective 
stopper against liquors under pressure without the aid of outslde fastenings, 
or for any other purpose. In this contrivance. De La Vergne displayed sev- 
eral distinct forms of novelty: First. He was the first to grasp the idea that 
one might rely for making a tight joint, in the first instance, whoUy on the 
expanslve power of the rubber stopper, provlded the whole of that power 
were employed, in the first Instance, in latéral expansion; that this would 
ftrst force the sides of the stopper tightly against the sides of the recess, and 
then (its expanslve power not yet being exhausted) would force it against 
the flange, and make a joint there. Second. He was the firsc to grasp the 
idea that, to accomplish the end he had in view, the stopper must be, at 
flrst, whoUy seated within the neck of the bottle, because if, when inserted, 
any part remained above the neck, that part would tend to pull the rest out 
of the bottle. He perceived that the end he had in view— namely, to dispense 
with outaide fastenings— was one of the requirements for Its own accomplish- 
ment, for outslde fastenings would or might require a large part of the cork 
to be outslde the bottle neck. In short, he perceived, and fuUy employed 
what had never before been f uUy employed, the peculiar qualities of the màte- 
rial which he used; namely, that, while rubber is by no means as elastic as 
many other substances, its elasticity has very wide llmits, so that its original 
form may be prodigiously distorted, and its available expanslve force cor- 
vespondingly increased. His devlee was to shorten the latéral and Increase 
the vertical dlameter of his stopper, and thus secure Its entire elastic power 
for latéral expansion. And inasmuch as rubber has very little compressibil- 
ity, in the sclentiflc sensé of that word, the whole of the force employed with 
the machine In shortening the latéral and lengthening the vertical diameter 
of the stopper is, when it is forced to its recess, exerted in its effort to re- 
gain its original form; that is, in latéral expansion. The cork thus springs 
to Its recess at a jump. It has no direct tendency to go out, but, on the con- 
trary, to remain there. Its tendency to 'expand vertically, and thus to go 
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out of the bottle, Is secondary only, and because of the résistance to further 
latéral expansion furnished by the sides of the bottle neclî. Most corks 
wish to go out rather tban in. This prefers to stay in. ïhird. He was the 
first to use a conical recess in a bottle neck in comblnation with a cork to 
which a prodigious power of latéral expansion had been given by machine in- 
sertion, as a machine, operated by the increased pressure from beneath, to 
préserve the joint by a wedge action, and thus enable the stopper to continue 
to perform its function after it had lost its elasticity. It will be observed 
that De La Vergne's spécification requires the cork to be made larger than 
the réceptacle which holds it. This means, of course, larger laterally, but 
not very much larger in cubical contents, as he evidently by his drawlng as- 
sumes that the cork is to be substantially seated in its recess; and as already 
pointed out, if it were made greatly larger, like ordinary corks, inasmuch as 
rubber bas little compressibillty, there would necessarily be a large part out- 
side of the recess, which would not only not aid the object in view, but would 
hinder it. With this knowledge of the characteristics of De La Vergne's 
invention, ail the suggested anticipations in the record are easily avoided. 
* * * Inasmuch as De La Vergue did not prétend to patent a conical bottle 
neck, the use of such a bottle neck, wlth an ordinary cork, of the kind, and 
in a manner, and for a purpose, having none of the characteristics of De La 
Vergne's contrivance, would not be an anticipation. Certainly, such a use, 
'f later in date, would not be an infringement of his patent, and therefore. 
If earlier, could not be an anticipation. Any use of a conical recess In a 
bottle, in order, if earlier in date, to be an anticipation of De La Vergne's in- 
vention, or, if later in date, an infringement, must be in combination with a 
cork possessing the characteristics of De La Vergne's stopper. It must be 
(a) made of rubber or other similar elastic material, larger than the bottle, 
and yet not so much larger as wheji Inserted to leave any considérable part 
outside the bottle, so as to create a tendency to work itself out; (b) it must 
be insertable by machine only. The powerful compression necessary in or- 
der to couvert the requisite amount of latéral into vertical diameter is an 
éssential characteristic of the cork in De La Vergne's combination. * • * 
The contrivance thus discovered by De La Vergue is well described and em- 
braeed in the spécification of his patent. It was by a déniai of this propo- 
sition that the learned judge in the court below reached the conclusion tiâat 
the défendants were not guilty of an infringement" 

Thomas A, Banning and Ephraim Banning (James C. Carter and 
Hubert A. Banning, of counsel), for appellant. 

Edmtind Wetmore (Robert H. Parkinson, of counsel), for appel- 
lees. 

Before WOODS, Circuit Judge, and BAKER and GROSSCUP, 

District Judges. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

We are of opinion that the circuit judge did not err in holding 
the patent to be limited to a conical or cone-shaped cork. That 
the inventor so understood when he first claimed the combination 
of bottle and cork is conceded, and is demonstrated by the explicit 
language both of the claim and the spécification. It is true that 
the language of the spécification and of the claim of the patent is 
différent in this respect from that first used in the application, but 
the correspondence contained in the file wrapper discloses no pur- 
pose to change the character or scope of the invention in this par- 
ticular. To say that the change is immaterial because when in 
place the stopper necessarily conforma to its seat, and has the same 
effect as if it had been conical before insertion, is evasive of the 
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question. The mechanicai and practical effect of the stopper may 
not in any degree dépend upon its original form, but a patent 
limited to a particular form of cork is necessarily more narrow than 
a patent which covers any form that may be compressed into and 
made to flU the seat designed for it. The différence is so essential 
as to be determinative of the question of infrîngement. If the 
claim of the patent is not limited to a cork made in the form of a 
truncated cône, it is an enlargement beyond the scope of the orig- 
inal application, which alone was supported by the required oath, 
and for that reason the patent would seem to be invalid. Eagle- 
ton Manufg Oo. v. West, Bradley & Carey Manuf'g Co., 111 U. S. 490, 
4 Sup. et. 593; Machine Co. v. Featherstone, 147 U. S. 209, 229, 13 
Sup. et. 283. We are of opinion, however, that, when the patent 
is construed with référence to the spécification and drawings in 
their final shape, there can be no reasonable doubt that the claim 
is limited to a conical cork. It is only a cork made in that shape 
which, when inserted in the réceptacle, will most completely flll 
the space, "fit tightly therein, and press with force against the con- 
verging side,"- equally from bottom to top, and give the best ef- 
fect to that pôwer of latéral expansion, on which, it is asserted, 
De La Vergne "was the first to grasp the idea" of relying "for mak- 
ing the tight joint, in the first instance." Fig. 4 represents the 
cork in the form of a truncated cône. There is no suggestion in the 
spécification that it may be of a différent form. On the contrary, 
the foUowing expressions, considered together, are unmistakable: 
"This invention consists in a bottle or jar having a réceptacle 
for the cork or stopper made in the form of a truncated cône, with 
its base or larger diameter innermost" "The said cork or stopper 
is made larger than the réceptacle which holds it, and is com- 
pressed and inserted to its seat, where it expands with the elastic 
force due to compression in an oblique and upward direction, ail of 
which will be apparent, référence being made to the drawings, 
wherein • ♦ ♦ Fig. 4 is a cross section of the cork." "By réf- 
érence to Figs. 1, 4, and 6 it will be observed that, when the cork 
is inserted in a bottle or jar, the base or greater diameter of the 
cone-shaped cork is innermost, and forms a wedge or dovetail, and 
having been compressed, the converging sides g g press with force 
against the sides of the cork réceptacle." Thèse expressions can- 
not without distortion be made to mean that the cork, when forced 
into the réceptacle, becomes cone-shaped. The clear purpose was 
to say that, by reason of being cone-shaped and larger than the 
réceptacle, when inserted it will fit tightly, and press with force 
against the sides. 

This conclusion does not rest upon an implication, but upon the 
fair and reasonable construction of the patent. To say that it 
deprives the patentée of a part of his invention is to beg the ques- 
tion; and it is scarcely better to say that it deprives him of his 
whole invention because "every one can see, and it is not disputed, 
that a cylindrical cork will operate as well as a conical one, and 
is much more easily and cheaply made." That argument might be 
pertinent to the question whether or not upon any construction 
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the patent shows invention, but, as against the spécification and 
drawings, it is of little weiglit in determining what the construc- 
tion should be. Indeed, unless the patent be limited to a cork of 
the particular form described, and when so limited can be upheld, 
we think it clear, in view of the prior art, that it contains no in- 
vention. Bottles and jars with réceptacles for their stoppera in 
the form described, it is conceded, are not new. They are shown, 
in this record, in the patents of Stocker, Cronk, Baxter, Shaw, 
Parker, and Seybold. Corks in conical form, and made of rubber, 
are likewise old, and, of the patents mentioned, are shown in those 
of Parker, Shaw, Baxter, Seybold, and Stocker; and in some of them 
the elastic and compressible, or, as it would perhaps be more 
nearly accurate to say, pliable or flexible, qualifies of rubber, per- 
form, and were designed to perform, the same offices as in the com- 
bination of De La Vergue. In the case of Temple Pump Co. v. Goss 
Pump & Rubber Bucket Manufg Co., 7 C. G. A. 174, 18 U. S. App. 
229, and 58 Fed. 196, where the patent was "for improvements in 
expansion rubber buckets for chain pumps," the question of in- 
fringement turned upon the peculiar qualifies of India rubber, and 
the opinion delivered in that case is in some respects applicable 
to the présent discussion. Without quoting literally, we may say 
hère, even with more emphasis than we said there, that it cannot 
be pretended that the characteristics of rubber which are brought 
into play — its powers of compression, expansion, and elasticity — 
were not already well understood, and that, besides its use in 
the earlier patents in the particular art in question, its employment 
in varions arts and manufactures had made its qualifies so well 
known as to leave but little room for invention merely in devising 
new forms for old uses. Witnesses and counsel hâve not omitted 
to point out with elaborate précision the particulars in which the 
bottles and stoppers of the earlier patents differ from each other 
and from those of the patent in suit, — différences which are acci- 
dentai, and in most instances might be made to disappear by sub- 
stituting one form for another, without disturbing the relation and 
opération of essential parts, and without the display of invention. 
In considering the force of the prior art in any case, the question is 
more of the identity than of the différences between the old and the 
new. If the novelty claimed for the new is found in the old, in 
substantially the same form and performing in a useful degree the 
same function, the anticipation must be recognized, and it becomes 
a waste of effort to look after détails of différence which are ir- 
relevant and cannot affect the conclusion. For example, the 
patent of Stocker shows a bottle with a réceptacle and a cork of 
similar form and in the same relation to each other as in 
the patent of the appellant, and performing in a degree and in 
the same manner the same functions. The cork is described as 
elastic, and, filling the réceptacle, it rests upon a shoulder or an- 
nular ring below, the necessary and manifest effect of which would 
be to prevent the cork being thrust below its proper position, and 
to diminish the amount of internai pressure exerted on the under 
surface. It is also declared in the spécification that the inner por- 
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tion of the neck of thé bottle sliould "be expanded or rather wider 
than the lip of the neck, whereby tke cork, by expanding and as- 
suming that form, will be prevented Irom becoming accidentally 
* * * withdrawn from the bottle neck, and will be held more 
flrmly therein." To meet this explicit description aud anticipa- 
tion of every characteristic f eature and advantage of De La Vergne's 
combination what suggestions are made? 

1. It ia urged that the cork of the patent in suit must be inserted 
in its place under powerful compression by a machine, "so that 
ita original fonn may be prodigiously distorted, and its available 
expansive force correspondingly increased"; or, as it is also ex- 
pressed, there must be "a bottle neck in combination with a cork 
to which a prodigious amount of latéral expansion has been given 
by machine insertion." That is to say, the cork is to be inserted 
by machine with such force as to make it tight enough to stay, 
and, excepting the use of a machine, that is the meaning of Stock- 
er's spécification. But the use of machines for inserting stoppera 
in bottles was already so well understood that there could be no 
noTelty in that mode of insertion, and whatever advantage results 
from it is of degree merely. Besides, we are not able to agrée 
that the claim of the appellant's patent is limited to a cork inserted 
by a machine. In response to a demand from the patent ofQce, 
made presumably for the purpose of eliciting évidence of the prac- 
tical utility of an invention which required the insertion of a cone- 
shaped cork larger end foremost, he added to the spécification the 
clause concerning "the corking apparatus"; but we do not suppose 
that it was intended, or rightfully could hâve been required, that 
he thereby should limit his claim to a combination of bottle and 
cork' effected by machinery, and we do not think that his com- 
pliance with the suggestion or demand of the office had that efEect. 

2. It is said that the réceptacle in the neck of Stoclier's bot- 
tle was made in the process of blowing, and for that reason is 
necessarily détective. If the defect be real and more than a mat- 
ter of degree not affecting the question of patentability, it iu- 
volved no invention to revert to bottle necks put on by the process 
of welding, from which Stocker departed for the sake of econoniy. 
If, too, instead of a bottle for sauces, he had been planning for 
liquids which are bottled under pressure, he would hâve been under 
no necessity to invent, but simply to adhère to the use of bottle 
necks put on in the old way, and to insert his corks by means of 
machines already in use. Indeed, his spécification says that, "in 
order to faeilitate the introduction of the cork ring or improved 
stopper," he preferred "to expand the lip or upper edge of the part, 
so as to cause it to assume a slightly bell-mouth form"; and, if un- 
known before, that would hâve been a fair suggestion of the use of 
converging tubes as means for compressing and forcing the corks 
or stoppers into place. 

3. Stocker's cork, it is said, differs from that of the appellant 
in that its central portion is made of glass, provided witli screw 
threads and with a roughened or milled glass head; its outer por- 
tion is made of a ring of corkwood, etc., and it is not capable of 
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insertion by compression through a tapering tube. But Fig. 8 of 
the drawings of Stocker shows a solid block of cork, from which a 
pièce, it is explained, is to be removed for the admission of the glass 
portion, and it manifestly required no invention to reject the glas» 
head, and by forcing the solid pièce of cork into place, either by 
hand or by machine, to produce the exact combination of the ap- 
pellant's claim. Instead of devising or using new corks with 
.screw-threaded glass heads, it was only necessary to employ the 
old and familiar forms, and to put them in place by means which 
were not less well known. 

4. It is said that the stopper of Stocker's patent is not a solid 
or one-part stopper, such as is required by the claim of the patent 
in suit. Whatever signiflcance there is in that objection is . 
answered by what has just been said. It required no invention to 
revert to old and simple forms. We do not perceive, however, 
that the word "solid" in the claim of appellant's patent re- 
quires that the cork shall be of "one part" or one material, "homo- 
geneous throughout." That is not among the définitions of the 
word, and, if it were, its application to this patent is forbiddën by 
the spécification which recognizes it as "évident that some cheaper 
material, such as pottery, clay, or cheap métal, might be inserted 
in the central part of the cork to lessen its cost." If it were con- 
ceded that the solid cork means one made of a single homogeneous 
material, the appellees hâve not infringed, because their cork, 
though solid, contains différent substances. If there were nothing 
else, the présence of the métal ring or staple would be enough, 
under the définition, to distinguish the stopper of the appellees from 
that of the appellant. Though the ring is designed mainly to be 
used in extracting the cork, yet the end imbedded in the body of 
cork, it is évident, constitutes a différent and nonhomogeneous 
substance; and, if considerably enlarged, it might, by reason of 
the cheapness of the métal as compared with caoutchouc, serve 
materially to lessen the cost. At the same time, it is manifest 
that a cheaper substance within the body of the cork, if the exte- 
rior parts be sufflciently thick, will not aflËect the fitness of the cork 
for insertion and use in appellant's combination; and, this being so, 
it is évadent that, unless limited to a conical cork, the combination 
is fully anticipated by the patent of Parker. It is not material 
that Parker's invention may hâve been intended mainly for putting 
up and preserving fruit. The appeilant's jar is adapted and was 
designed in part for the same purpose, and the patent, whether con- 
sidered as related to bottles or jars, contains no feature of con- 
struction, unless it be in the cone-shaped cork, nor principle or 
mode of action, which is not illustrated in the spécification and 
drawings of Parker. 

So, too, in the patents of Shaw and Baxter, there needs only to 
be a return to the solid cork, from which they sought to escape. 
and in each there is a perfect anticipation of De La Vergne's pat- 
ent. It is true that the corks of Shaw and Baxter extend above 
the lips of the bottle, but, if the complainant's invention be worthy 
of the name, it cannot be evaded by making a part of the cork to 
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protrude from the mouth of the bottle. It is an unessential inci- 
dent, easily removed, wMch would not afEect the opération and effl- 
ciency of a cork the main body of which had been compressed into 
the converging réceptacle. The spécification and claim of De La 
Vergne do not in terms require that the cork be "whoUy seated 
within the neck of the bottle," and we do not perceive it to be true, 
as contended, that "if, when inserted, any part remained above the 
neck, that part would tend to pull the rest ont of the bottle." Un- 
less that part were the larger, its tendency would be rather to 
foUow the greater mass into the réceptacle, — the disposition of 
elastic bodies when compressed or distorted being always to retum 
to the original or normal form. It is évident that if the Shaw stop- 
per were solid, and had been thrust into place by means of "prodi- 
gious compression," shortening the latéral and increasing the ver- 
tical diameter, and thereby creating a "prodigious power of latéral 
expansion," the portion outside the lip would hâve no effective power 
to pull out the parts within the ueck. On the contrary, the vertical 
diameter both inside and outside being abnormally extended, upon 
withdrawal of the compressing force of the machine the force of 
latéral expansion alone, both within and without the réceptacle, 
would corne into action, and the portion of the cork outside the 
réceptacle would gather or at least tend to gather into a cap or 
bulb over the mouth of the bottle, with shortened vertical and ex- 
tended latéral diameter. To say the least, the tendency to pull out 
would not equal the tendency to be drawn in, because of the greater 
mass being within the réceptacle. 

But, without further considenation of the prior art, we deem it 
sufficient to add that if the De La Vergne claim is not limited to a 
cork in the form described it necessarily follows that the patent 
covers any and ail kinds of stoppers made of rubber, common cork, 
or other elastic and pliable material, when inserted in a cone-shaped 
bottle neck, under such compression as to cause it to ût tightly and 
press with force against the converging sides of the réceptacle, no 
matter what the form before insertion. The art of stoppering bot- 
tles had long been too well advanced to admit of a claim so broad; 
the patentée did not conceive it; and no ingenuity of argumenta- 
tion or charm of éloquence can justify his efforts to appropriate it. 
The decree below is affirmed. 



BRAUER et al. v. CAMPANIA NAVIGACION LA FLECHA. 
(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

1. ShIPPINO — LiBEL FOR Loss OF Catti^b — Practicb. 

Where eattle injured by périls of the sea are thrown overboard together 
with others not Injured, the f ailure of respondent to prove a definite num- 
ber as injured does not malie him liable for ail that were lost, but the 
court will endeavor to ascertain the number injured with as near an ap- 
proach to accuracy as the testimony will permit. 

2. Same— Construction of Bill of Ladikg— Exceptbd Pbrils. 

The sending overboard, during a severe storm, of souud eattle along 
with the maimed, without any attempt to separate and save the former, 
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because of exaggerated appréhensions on the part of master and crew, 
and their deep sensé of the inconvenlences caused by the présence of the 
cattle on deek,— the ship being In no actual péril, and the sacrifice being 
unnecessary to the préservation of other property,— AeW not to come with- 
in clauses of the bill of lading excepting the carrier from liability for 
losses occasioned by "accident or mortality, from whatever cause arising," 
or by "causes beyond his eontrol, by périls of the sea, * • * by acci- 
dents of navigatiOD, of whatever kind, even when occasioned by the nég- 
ligence, default, or error in judgment of the pilot, master, mariners," etc. 
Wallace, Circuit Judge, dissenting, on the ground that the acts of the 
master were justifled, under the proofs, by a prudent regard for the safety 
of the ship. 57 Fed. 403, affirmed. 
3. Admibaltt Appeals— Question not Raisbd Below on an Assignmbnt dp 
Ebrors. 

A point not presented in the district court, or pointed out in the assign- 
ment of errors, will not be considered in the circuit court of appeals. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by William W. Brauer and Frederick C. Brauer, 
copartners as W. W. Brauer & Co., and the Reliance Marine Insur- 
ance Company, Limited, against the Campania Navigacion La Flécha, 
to recover damages for the loss of certain cattle shipped on re- 
spondent's steamship Hugo. The district court rendered a decree 
for libelants for part of the cattle lost (57 Fed. 403), and subse- 
quently modifled and afifirmed the report of the commissioner ap- 
pointée to ascertain the damages (61 Fed. 860). Both parties ap- 
peal. 

MacFarland & Parkin, for libelants. 

Butler, Stillman & Hubbard and Wilhelmus Mynderse, for re- 
spondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The libelants, being the persons who 
constituted the flrm of W. W. Brauer & Co., and the Reliance Marine 
Insurance Company, brought their libel before the United States 
district court for the Southern district of New York against the 
Campania Navigacion La Flécha, a Spanish corporation, and the 
owner of the steamship Hugo, in which libel they alleged that on 
October 24, 1891, William W. Brauer & Co., being the owners of 165 
head of cattle, shipped the same in good order and condition on 
board the steamship Hugo, then lying in the port of New York, and 
bound to the port of Liverpool, in England, and to be carried to said 
port, and that the shippers thereupon received from the master or 
agent of said steamer a bill of lading whereby he undertook, on 
behalf of the owner of said vessel, to carry the cattle to Liverpool, 
and there to deliver the same to the said shippers, or their order, 
they paying freight therefor; that on or about October 31, 1891, the 
said vessel, while on her voyage to Liverpool, with the cattle on 
board, having encountered rough weather, the master and crew of 
said vessel became panic-stricken, and drove overboard 126 head 
of cattle; that the act of said master and crew, in driving over- 
board said cattle, was whoUy unnecessary. Thereafter, the vessel 
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arrived safely in the port of Liverpool, and delivered to the sliip- 
pèrs or their agents 38 of said cattle in good condition (one having 
died), but failed to deliver the 126 head, whereby tlie libelants sus- 
tained damage. The respondent, in its answer, admitted that 126 
head of cattle were lost, but averred: That by the terms and con- 
ditions of the contract and bill of lading under which the cattle 
M'ere received for transportation and delivery, it was provided that 
the carrier should not be liable for loss or damage occasioned by 
causes beyond his control, by the périls of the seas or other wateis, 
or by other accidents of navigation, even when occasioned by the 
négligence, default, or error in judgment of the master, mariners, 
or other servants of the shipowner, and that the cattle were carried 
on deck at the owners' risk, and under a spécial provision that the 
steamer should not be held accountable for accident to or mortality 
of the animais, from whatsoever cause arising. There was a fur- 
ther provision that the contract should be construed and governed 
by the law as administered in the courts of Great Britain, with 
référence to which law the contract was made. And that the 
loss of said cattle was due to the périls of the sèa encountered 
upon the said voyage, which broke certain of the cattle houses and 
set the cattle adrift, and that during the continuance of the périls, 
and by reason thereof, certain of the cattle were washed overboard, 
and others were thrown about the deck, bruised and with broken 
linabs, and reduced to a dead, dying, or helpless condition, and that 
upon such being taken to the gangways they were washed over by 
the seas. And that the care given to said cattle was according to 
the best judgment of the master of said steamer, and that if he 
erred in his judgment, or was in any degree négligent, the respond- 
ent was absolved from accountability and responsibility, by reason 
of the terms of the bill of lading, and by the law as administered 
in the courts of Great Britain. The history, in outline, of the three 
days during which the events in controversy occurred, is stated by 
the district judge as foUows: 

"The steamer sailed from thls port ou the 24th of October. During three 
days, from October 30th to November Ist, Inclusive, the vessei met heavy 
weather, during which there was heavy roUing of the vessei. The cattle 

' were in pens on deck,— a few forward, under and near the turtle back, which 
■were saved. The rest were in the vicinlty of Nos. 3 and 4 hatches, forward 
and aft of the engine room, in pens built in the wings on the port and star- 

; -board sides of the ship, ail of which were lost. The storm was heaviest on 
the afternoon and nlght of gaturday, the 31st; the wind and seas coming 
flrst and heaviest from the ùorthwest, but on Saturday hauling to the north- 
•ward and to east northeast, with cross seas. Some slight damage was done 
to a few pens on the 30th. More were broken on Saturday, the 31st; but 
thèse were repaired, and the cattle put in place towards nightfall. About 5 
o'clock on that day the aftér gangways were opened on each side, and about 
10 or 12 cattle that had become malmed and helpless were sent overboard 
through those gangways. ■ The chief loss was during that night and the foUow- 
:ing morning, when, shortly after daylight, the captain gave orders to open 

, the forwaxd gangways, also; and the whole deck was cleared of ail the cattle, 

: save the 39 under the turtle back." 

The principal questions of fact in dispute which arose under this 
i gênerai statement 'ivere as to the character and severity of the 



BKATJEB V. CAMPANIA NAVIGACTON LA FLECHA. 779 

starm, and the necessitj which existed for the drowning of the' 
cattle, and, if there was an absence of necessity, whether the con- 
duct of the captain, in clearing the decks of the entire nnmber of 
cattle, except those under the turtle back, was or was not a destruc- 
tion of property which could not be characterized as resulting from 
négligence, or the accidents of navigation. The libelants also in- 
troduced expert testimom^ to show that the judgment of the master 
in regard to the navigation of the ship at the time of the storm 
was defective, and that the ship was badly handled. The district 
judge, having quoted at length from the testimony, and stated the 
varions considérations which influenced his mind, came to the fol- 
lowing conclusions upon the questions of fact: 

"Upou the whole testimony in this pitiful case, I am not disposed to pro- 
nounce any unfavorable judgment upon the handling of the ship by the 
master. Hla record as a master appears to hâve been good, and, on any 
doubtful question of navigation, he is entitled to the beneflt of his record. 
He had some, though not large, expérience in the transportation of cattle; 
and the experts called by each party place so much stress upon the spécial 
circumstances of the situation, the quality of the ship, and the necessary dé- 
termination of the master's own judgment at the time, that, in the circum- 
stances testifled to, I do not find any conclusive proof adverse to the master's 
judgment as to the navigation of the ship. The évidence leaves not the least 
doubt in my mind, however, that the sacrifice of a considérable number of live 
cattle that were not maimed or substantially hurt was made on the moming 
o( Sunday, the Ist of November, not from any pressing necessity, but solely 
from mère appréhension, and I am further persuaded'that there wiis no rea- 
sonable or apparent necessity for the sacrifice. It was morning. The night 
was past. No onetestifles to any pressing péril to the ship. The log does not 
hint of it. No reason appears why such cattle as could go about, and were 
actually going about, should not hâve been cared for and preserved. There 
was plainly no effort made to separate the sound from the maimed. Even 
the master says, in answer to the question, 'Were thèse cattle standing up 
that went overboard? A. They were down. Some may hâve been up. I 
don't know.' His object, plainly, was to clear the declî of ail tlie cattle from 
No. 3 aft, with no attempt to discriminate, or to save any. His state of mind 
is shown by his concludlng words, 'We ail breathed happily when we saw it 
open [No. 3 hatch].' " 

His légal conclusion was that the libelants were entitled to a 
decree; and a référence was had to a commissioner to report the 
damages for such of the oxen as were of any market value, and not 
fatally wounded or maimed at the time when the houses and cleats 
provided for them were designedly tom up, and which were cast 
overboard, or negligently or designedly suffered to go overboard, 
through the open gangways, on the morning of November Ist, and 
on the evening and night previous. The commissioner heard some 
additional testimony from one of the two cattlemen who had pre- 
viously testifled, re-examined ail the évidence before the district 
court, and made a lengthy report. His history of the last two days 
of the storm, and of the destruction of the cattle, is so fulî, and is 
stated with such care, that it is quoted in extenso : 

"The next morning, October 31st, between eight and nine o'clock, the master 
stopped the vessel, repaired the pens by replacing a few boards, but leaving 
them without coverings; and ail the loose cattle were put back into the pens, 
watered, and fed, except the one fatally injured, and the vessel then pro- 
ceeded on her course. The wind and the seas, however, increased until about 
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two o'clock In the aftemoon, when the seas again broke the pens that had 
been repaired, and the cattle came ont, and went loose agaln, and collected 
upon the starboard side of the vessel. The engine was then stopped, but ac- 
cording to the testimony of the master, corroborated by other witnesses of 
the respondent, the wind and the sea had so increased that he was unable to 
put thèse cattle back again into pens. Nor do I see that the cattlemen showed 
any disposition to try and do so, or to seek to hâve it done. From two o'clock 
until about flve that afternoon, thèse loose cattle were especially exposed to 
the efEect of the wind and sea. At this tlme the master, anticipating, and 
having, I think, reason to anticipate, a very severe night, determined to open 
the gangway on the starboard side, opposite No. 4 hatch, and let tliese loose 
cattle gO" overboard, and free the vessel of them; and the resuit was that the 
above-mentioned fatally hurt ox, and nine others, were designedly sent over- 
board by the master. I flnd, on the évidence, that ail thèse nine cattle were 
set loose by the sea from the stalls or pens on the port side, and not by the 
action of the master or crew. I also flnd that the only breaking down of pena 
and taking up of floorlng and cleats by the master or crew that day, or the 
following night, were of such as were in front of the gangway opposite No. 4 
hatch, on the starboard side. But the évidence shows, as it appears to me, 
that thèse were removed by order of the master; and the cattle in them, 1 
thlnk, must hâve gone overboard, and were designedly sufCered to go over- 
board, through this gangway. How many there were of thèse does not clearly 
appear, but I think It may be assumed that at least two of thèse pens, cov- 
ering a space of say sixteen feet in length, were taken down, and the flooring 
removed, and the cattle — say, at least, eight— allowed to go overboard. I am 
inclined to think that the opening of the gangway on the starboard side, op- 
posite No. 4 hatch, was determined upon by the master, not merely for dis- 
charging the ten loose cattle from the port side,— for why could not this hâve 
been done through the starboard gangway, opposite the deckhouse, — but that 
it was a part of hls préparation for the night to hâve this gangway opposite 
hatch No. 4, and the gangways on each side of the deckhouse, open for the 
night, for the reason, stated by him, that, in case cattle should be carried 
down to elther of thèse gangways during the night, they mlght go overboard. 
There is évidence that some of the remaining cattle did go through some of 
thèse gangways during the night, and they must, I think, be regarded as 
designedly suffered to go overboard. No doubt, the night was a trying one. 
The master remained up ail night. Nothing, apparently, could be done to re- 
lleve the situation, beyond lying to in as favorable a way as possible; and so 
the vessel pltched and rolled ail night, and the seas beat over the deck. I am 
compelled to believe that the pens, except those well forward, under and near 
the turtle back, were very much injured, and that the cattle which thèse con- 
tained, or at least very many of them, sufCered severely. I think I am justi- 
fied in this view, without accepting the extrême statements of the witnesses 
on either side. On the moming of November Ist the storm had not begun to 
abate. On the statements on the log, and of the master and other witnesses 
on the part of the respondent, ail the cattle, except the thirty-nine under or 
near the turtle back, were loose, and very many of them in a wrecked and 
ruined condition, from the efflects of the storm; and the master thereupon de- 
termined to open another gangway,— Ihat on the starboard side, opposite No. 
3 hatch, — and through thèse gangways, thus opened, to clear the deck of ail 
the loose cattle, and In pursuance of this détermination he designedly suf- 
fered or compelled ail that remained of the 126 cattle, for the loss of which 
this suit is brought, to go overboard." 

His conclusion was "in favor of the probability that the propor- 
tions between the dead and the fatally maimed and wounded, on 
the one hand, and those that were alive, and not fatally maimed 
or wounded, on the other, are about equal." The damages resulting 
from the destruction of 63 head of cattle, amounting to $6,839.54, 
were decreed by the court in favor of the libelants, with costs. 
From this decree each party appealed. 
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The questions in the case are mainly those of fact, for when the 
facts, and the reasons which directed the captain's conduct, are 
clearly settled, the questions of law are net perplexing. It cannot 
be denied that the ultimate facts are not easy of ascertainment. 
The witnesses for the libelants were two of lie cattlemen, with 
manifest and strong préjudices against the captain and crew, and 
■with a désire to protect themselves from the charge of having 
skulked during the storm. On the other hand, ail the respondent's 
witnesses, except the chief engineer, were foreigners, who spoke 
through an interpréter. Mudie, the chief engineer, was a Scotch- 
man; and, although he saw what was done on Sunday morning, he 
was not questioned upon that subject. The oral testimony of ail 
wlio testifled in regard to the condition of the cattle was much 
exaggerated, and the circumstances and the probabilities resulting 
therefrom must be our puide in coming to a conclusion. The facts 
which appear to us to gire character to the acts of the master are 
the following: Before the night of the 31st the cattle had received 
but little damage. The district judge flnds that before nightfall 
the pens were repaired. and the loose cattle were put back in their 
places. The carpenter testifled to this, but the testimony of the 
captain and of other witnesses for the respondent is to the effect 
that on this afternoon they could not put the cattle back in their 
pens ; and as this part of the history is not of vital importance, and 
we prefer to base our conclusion upon facts substantially proven, 
we express no opinion upon this point. But it is true that about 
o o'clock on the afternoon of the 31 st the captain took up the Jloor- 
ing and cleats in two pens, containing eight cattle, in front of the 
gangway opposite No. 4 hatch, on the starboard side. This was 
done not merely to discharge the 10 loose cattle on the port side, 
one of which was fatally injured, and perhaps the others, who were 
also designedly sent overboard, were maimed, but this gangway 
was opened and left open for the night, so that the cattle might 
easily be carried down to it, and might go overboard. The fact 
tliat the flooring and cleats were taken up, so that the cattle might 
hâve no foothold during the night, but be carried down to the 
gangway by the rolling of the ship, is significant that the captain 
wanted to expedite the delivery of cattle into the océan. He 
wanted this not for the safety of the ship, or to end the sufferings 
of maimed cattle. The préparations were made so that sound as 
well as maimed cattle could be washed overboard. Whether, dur- 
ing the night, sound cattle were actually washed overboard, cannot 
be known with certainty. On Sunday morning, the testimony 
makes it apparent that the master determined to rid the ship of 
«very head of cattle, except those under the turtle back. He in- 
tended to clear the decks of cattle, whether well or injured, and no 
effort was made "to separate the sound from the maimed." The 
«attle not injured were pushed or prodded and driven across the 
slippery iron deck, and were hurried over the gangways as 
rapidly as possible, and in a short space of time. "No attempt 
was made to discriminate or to save any," because the master and 
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the crew "wanted none saved. We concur with the district judge 
in the conclusion that there was "no reasonable or apparent neces- 
sity" for the nonexistence of an attempt to separate the two classes. 
There was a storm, but nothing belonging to the ship was injured. 
No one testiâea that anything was loosened or unshipped, or that 
there was any leakage, and no one claims that she was in pressing, 
péril. The sacrifice was not to save the vessel or her cargo, but 
the présence of the cattle during the storm was a great inconven- 
ience, and there was, as found by the district judge, an appréhen- 
sion that the storm would continue, and that the existing inconven- 
lence would be Increased. The reason for throwing both sound 
and maimed cattle overboard was a great dissatisfaction with the 
existing state of the decks, an appréhension that the same state 
of things would continue, and a détermination to put an end to 
trouble from cattle. The commissioner has found that it is impos- 
sible to tell, with mathematical accuracy, the number which were 
thus sacrificed. That some were injured, and perhaps some were 
incapable of moving themselves, is perhaps apparent from the time 
which was taken to clear the ship while the work was hindered 
by the storm. The work commenced between 6 and 7, and was fin- 
ished at 11. That a pile of dead or maimed cattle should be re- 
moved in that time, during the storm, bythe aid of a donkey engine, 
is improbable. But for the very careful study of the question by 
the experienced commissioner, we should be inclined to place the 
number of the uninjured at a higher figure than he did, but the 
testimony has no such approximation to accuracy as to enable us 
to say that he was wrong. In view of the fact, which is undoubt- 
edly true, that fatally injured cattle were properly thrown over- 
board, the libelants- claim is not well founded, — that, in the absence 
of proof by the respondent of any deflnite number, it must be held 
liable for ail that were lost. It is not reasonable to suppose that, 
under the circumstances which hâve been described, accuracy in 
regard to the number of the sound cattle which were designedly 
permitted to go overboard was attainable. It is both reasonable 
and just to endeavor to ascertain the number with as near approach 
to accuracy as the testimony will permit, and not to solve the ques- 
tion with known inaccuracy, by throwing the entire loss upon the 
carrier. 

The respondent relies for freedom from liability upon the terms 
of its contract, which are claimed to furnish immunity from the 
acts of the captain. The bill of lading déclares that the cattle 
were shipped "on deck, at owner's risk; steamer not to be held 
accountable for accident to or mortality of the animais, from 
whatsoever cause arising." The acts which drove the 63 animais 
into the océan were not an accident. Neither is the destruction by 
the same violence to be regarded as the "mortality" to which the 
rest of the clause relates. The respondent had undertaken to 
transport the animais safely to Liverpool. Its agents had taken 
charge of them, and entered upon the service. The clause relieving 
the carrier from liability in case of mortality has no relation to the 
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conséquences of the violence which pushed the animais into tbe 
océan. But the respondent relies chieily upon the provision which 
relieved the carrier from liability for losses "occasioned by causes 
beyond his control; by the périls of the sea; • ♦ ♦ by accidents 
of navigation, of whatsoever kind, even when occasioned by the 
négligence, default, or error in judgment of the pilot, master, ma- 
riners, or other servants of the shipowner"; and by the provision 
which declared that the contract should be governed by British law, 
with référence to which it was made. Waiving the question whether, 
at the time when the contract was made, contracts which relieved 
carriers by sea from the conséquences of the négligence of the mas- 
ter were not void, as against the public policy of this country, the 
acts of the master and crew of the Hugo in regard to the 63 cattle 
were not occasioned by an accident of navigation caused either by 
the négligence or error in judgment of the master. It was an entire 
clearance of the decks, without apparent necessity, and with no 
attempt to discriminate, or save any. There was no pretense that 
it was to save the ship or the cargo, or that it was necessary to 
sacrifice thèse animais for the beneflt of the survivors. While the 
défense upon the facts is that the animais thrown into the océan 
were either dead, or so maimed or so helpless, that they could not 
live, and there is no claim that sound animais slipped into the sea, 
either by négligence, or were thrown into the sea through error of 
judgment in regard to their condition, yet if it is found that this 
défense is not sustained, and that the master intentionally caused 
the drowning of sound cattle, the respondent insists that it is re- 
lieved because such détermination of the captain was the fruit of 
an error of judgment. The reasons which actuated the master 
hâve already been stated. He had an appréhension of a continu- 
ance of the storm, and he consequently had an appréhension that 
more cattle might be injured; but he also had a deep sensé of the 
inconveniences to which his cargo on deck subjected him, and the 
combined émotions were significantly suggested by the assertion, 
"We ail breathed happily when we saw No. 3 hatch open." The 
act of the master was not the resuit of an opinion that the drowning 
of the sound cattle was called for by prudential considérations for 
the ultimate safety of the lives or the property in his charge. The 
question remains whether, apart from the question of négligence, 
the loss was occasioned by one of the excepted causes of calamity. 
The injury to and the drowning of the maimed animais were caused 
by the périls of the sea. Under the facts, as found by this court, 
nondelivery of the sound cattle was not caused by a péril of the 
sea, or the accidents of navigation, or circumstances properly in- 
cident to navigation. The master's unfounded but existing appré- 
hension in regard to the future relieves his conduct from a charge 
of barratry. There was a destruction of property, but it was not 
so much tainted with dishonest views or fraudulent breach of trust 
as to corne within the définition of barratrous conduct. 

The respondent offered proof of the British law, as announced by 
English décisions, which permits the shipowner to relieve himself, 
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by express contract, from the consrquences of the négligence of his 
captain or crew; but no décision touclies with any closeness the 
State of facts which are disclosed in this record, and we are left to 
décide, witliout the aid of English authorities, the question whether 
the acts of the master which caused the nondelivery of 63 cattle 
were within the clauses in the bill of lading which freed the ship- 
owner from liability. 

The respondent's counsel has presented the point in his brief that 
the commissioner and the district court erred in the assessment of 
damages, because the market priée of the cattle should hâve been 
taken at the port of destination, instead of at the port of New York, 
with freight and cost of maintenance. It is sufflcient to say that 
this point was not presented in the assignment of errors. Neither 
was it presented to the district court in either of the exceptions to 
the commissioner's report. Tho question seems to hâve been 
raised in this court for the first time. The decree of the district 
court is afflrmed, without costs in this court in favor of either 
appellant. 

WALLACE, Circuit Judge (dissenting). I dissent from the opin- 
ion of the majority of the court. I do not think that the master 
sacriflced the uninjured cattle simply for the sake of the comfort 
and convenience of the ship. I agrée with the commissioner when 
he says, "I do not doubt the entire good faith of the master, and 
that he would gladly hâve saved the other cattle, as well as the 
thirty-nine that remained on board." The theory of the libel is 
that the master and crew of the vessel became panic-stricken, and 
drove the cattle overboard, and the évidence more nearly supports 
this theory than the one which has been adopted. I think a prudent 
regard for the safety of the ship and crew, in view of the situation 
as it was at the time, justifled him in clearing the deck of the mass 
of dead and wounded cattle, and that it is idie to say that there 
was any practicable opportunity, upon that storm-swept deck, to 
separate the dead cattle from the wounded and dangerous live ones. 
After the event, and with the wisdom which cornes from retrospect, 
it is not difflcult to conjecture, in case of disaster, what might hâve 
been done that was not done; but I am satisfled from the proofs 
that the master did everything which a prudent and honest navi- 
gator would hâve done, under the circumstances, from the time he 
hove to his vessel until the hurricane was over, and that the losa 
of the cattle was caused by périls of the sea, and therefore within 
one of the excepted risks of the bill of lading. 
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SUPREME LODGH KNIGHTS OF PYTHIAS OF THE WORLD V. 

WILSON. 

(Circuit Court of Appeals, Fifth Circuit. February 12, 1895.> 

No. 258. 

1. Removal op Causes — What Constitdtes Record. 

ïlie pétition for removal of a cause from a state to a fédéral court forms 
part of the record in such cause, and when such record, including the 
pétition, shows the suit to be one of which the fédéral court would hâve 
original jurisdiction, it may be removed. 

2. Mutual Benefit Insubance — CONnrrioN Peecedent— Good Standing. 

One W. made application for membership in a mutual benefit society, 
agreeing to conform to and obey ils laws, rules, and régulations, or sub- 
mit to the penalties thereln contained. Certificates were thereupon issued 
to him, entitling his wife, as beneflciary, to $3,000 Insurance upon his llf e. 
Oné condition of such certificates was that W. should be in good standing 
at the time of his death. Seven months before his death, W. was sus- 
pended from the society for misconduct. He was notified of the pro- 
ceedlngs against him, but did not appear to défend against the charge, 
and did not take an appeal, as he was permitted to do bj' the rules of the 
society. After W.'s suspension, no dues were chargea against him or paid 
by him. His widow brought an action to recover the amount of the In- 
surance. Eeld that, as W. had ceased to be a member of the society in 
good standing, and had not availed himself of the remédies provlded by 
the rules of the society, nor resorted to direct légal proceedings to obtain 
reinstatement, there could be no recovery. 

In Errop to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama- 

This was an action by Mattie Wilson, widow of William R. Wil- 
son, against the Suprême Lodge Knights of Pythias of the World, 
to recover upon a certiflcate of insurance upon the life of said 
William B. Wilson. The action was brought in a court of the 
state of Alabama, and was removed by the défendant into the 
United States circuit court, where the plaintiff recovered a judg- 
ment. Défendant brings error. Reversed. 

Oscar E. Hundley, for plaintiff in error. 
K. W. Walker, for défendant in error. 

Before PARDEE and McOORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMEN", District Judge. The défendant in error, who was 
the plaintifE in the court below, sued the plaintiff in error in the 
state court on a certiflcate of membership in the Endowment Rank 
of the order of Knights of Pythias; said certiflcate of membership 
having been issued to William R. Wilson, the husband of the de- 
fendant in error, she being named therein as beneflciary. The 
cause was removed upon the pétition of the plaintiff in error to the 
United States circuit court. Upon the trial a judgment was ren- 
dered for the plaintiff in the court below, and a writ of error sued 
out to this court to reverse that judgment. The plaintiff in error 
now moves the court to reverse the judgment, and to remand the 
cause to the circuit court, with instructions to remand the same to 
V. 66F.no. 6— 50 
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the state court from which it was removed, on the ground that the 
complaint of the plaintifE below fails to show that the suit was 
one arising under the constitution and laws of the United States, 
of which the circuit court of the United States has jurisdiction. 
The authority relied on to support this motion is the case of Ten- 
nessee V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654. 
There were three cases disposed of by that décision, one of which 
was a case of removal from the state to the fédéral court, The 
only fédéral question that could hâve been raised in thèse cases 
was a matter of défense, which might or might not arise. As we 
understand that décision, so far as applicable to this case, it is 
that a défendant is not entitled to remove from the state court into 
the circuit court of the United States any suit against him in 
respect to which the original jurisdiction of the fédéral court 
would not be invoked by the plaintiff, even where his défense to 
the cause of action was based entirely upon the constitution and 
laws of the United States; in other words, that the right of a 
défendant in a suit to remove it from the state court to the fédéral 
court dépends upon the inquiry whether the suit was one in respect 
to which the original jurisdiction of the fédéral court could be in- 
voked by the plaintiff in the suit. The court, in effect, holds that 
the fédéral court should remand to the state court a suit which 
the record at the time of removal failed to show was within the 
jurisdiction of the fedei*al court; that it cannot retain it in order 
to see whether the défendant may not raise some question of a 
fédéral nature upon which the right of recovery will flnally dépend. 
The statutes authorize the jurisdiction of the fédéral court to be 
invoked in a suit where the matter in dispute exceeds the value 
of $2,000, and arises under the constitution and laws of the United 
States, or in which there is a controversy between citizens of différ- 
ent States. The déclaration in this case shows the matter in dis- 
pute to exceed the value named, but it does not show the diverse 
citizenship of the parties, or that the plaintiff in error is a cor- 
poration of the United States. It appears, however, from the 
pétition for removal that the plaintiff in error is a corporation 
created and organized under the acts of congress, and that it was 
at the time of the commencement of the suit a citizen of the Dis- 
trict of Columbia. The existence of thèse facts gives the United 
States circuit court original jurisdiction. In Water Co. v. Keyes, 
96 U. S. 199, the court said: 

"For the parposes of a transfer of a cause the pétition for removal performs 
the office of pleadlng. The record in the state court, which includes the péti- 
tion for removal, should be In such a condition, when the removal takes place, 
as to show jurisdiction in the court to which it goes." ; 

The record of this case in the state court shows this suit to be 
one of original jurisdiction in the United States circuit court, which 
could hâve been invokèd by the plaintiff in the suit. We think, 
therefore, that, tested by the rule announced in Tennessee v. Union 
& Planters' Bank, supra, this case is within the jurisdiction of the 
United States circuit court. The motion to reverse and remand 
the cause for the want of jurisdiction is overruled. 
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The facts in this case are that William E. Wilson, who was at the 
time a member in good standing of Franklin Lodge, No. 19, Knights 
of Pythias, of Russellville, Ala,, made application in due form to 
become a member of section 304 of the Endowment Rank of Knights 
of Pythias, agreeing in his application "to conform to and obey the 
laws, rules, and régulations of the order governing the rank now 
in force, or that hereafter may be enacted, or submit to the penal- 
ties therein contained." Certiflcates were thereupon issued to sald 
Wilson in the first and second classes, which were afterwards, at 
his œquest, changed to the fourth class, under the same terms and 
conditions, and Mattie Wilson, the défendant in error, was made 
the beneficiary under said certiflcate. One of the conditions for 
the payment of the $3,000, as provided in said certiflcate, is that 
said William R. Wilson shall be in good standing in the rank at 
the time of his death. Wilson died on December 16, 1887. On the 
28th of May, 1887, he was suspended by said Franklin Lodge, No. 
19, for "conduct unbecoming a knight." Of the proceedings of the 
lodge he had due notice by the properoflScerwhosedutyit was togive 
him such notice, said officer testifying that the "forms of procédure 
and laws of the order, as laid down in the code of procédure in force 
at the time of the suspension, were foUowed to the letter." Wilson 
did not appear and défend against the charge, and was not présent 
at the trial. He took no appeal from the décision of the lodge, 
nor did he ask for a new trial, nor was he thereafter reinstated in 
the lodge. Subséquent to May, 1887, no assessment for dues was 
made against him, and he paid no dues. The suspension was duly 
reported to the endowment rank. The laws, rules, and régulations 
of the order bearing upon the questions at issue were introduced 
in évidence. They provide that either party may appeal from the 
décision of the order in a case of suspension ; if in a subordinate 
lodge, the appeal to be taken to the grand lodge; and they provide 
that the accused may, within a time specifled therein, apply for a 
new trial. They also provide that whenever a member of the en- 
dowment rank is suspended from his lodge his membership in the 
endowment rank ceases from the time of such suspension. 

There are several assignments of error; among others, that the 
court erred in giving the charge that, "if the jury believe the évi- 
dence, they must flnd for the plaintiff." The exception to this 
charge raises every question which is material in the case. The 
right of the défendant in error (the plaintiff below) to recover must 
rest upon the ground that her husband was at the time of his death 
a member in good standing of the Endowment Rank of the order 
of Knights of Pythias, the défendant below. Before his death, 
he had been suspended from his lodge, and from the time of such 
suspension his membership in the endowment rank ceased. The 
défendant in error claims that the proceedings against her hus- 
band were irregular and illégal, and did not conform to the laws 
and régulations of the order. Under the laws and rules of the 
Society, to which he volnntarily subscribed, he had an appeal to 
the grand lodge, to which he could hâve resorted. He failed to 
take any appeal from the décision of suspension, and must be held 
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to have acquiesced in it "Members of private societies and asso- 
ciations must exhaust the remédies given them by the miles of tlie 
Society before appealing to the courts for relief." Jeane v. Grand 
Lodge (Me.) 30 Atl. 70. The decided weight of authority is that 
a member of a mutual beneât society must resort for the correction 
of an alleged wrong done to him as such member to the tribunals 
of the society, and, when the proceedings are regular, the action of 
the society is conclusive, and cannot be inquired into collaterally. 
State V. Grand Lodge (N. J. Sup.) 22 Atl. (13. The method of sus- 
pension or expulsion, as provided by the laws and rules of the 
society, must be strictly complied with. But if the suspension is 
irregular and illégal (which we do not find to have been the case 
hère) the remedy for such irregular and illégal suspension is a writ 
of mandamus. State v. Grand Lodge, supra; 5 Am. & Eng. Enc. 
Law, 688, 689, and note; Society v. Weatherly, 75 Ala. 248. As 
said by the suprême court of Maine in the case of Jeane v. Grand 
Lodge, supra: 

"It is just and reasonable to hold that when a member of such society has 
a remedy, under the rules of b's order, from any supposed erroneous action 
injurions to hlmself, he shouW flist exhaust that remedy, before appealing to 
the courts for relief. It is quuo- apparent that the efficlency of such organiza- 
tions cannot be malntained if a member may, at his pleasure, remove such 
controversies into the civil courts, to the exclusion of the tribunals which have 
been established for their adjudication." 

The court erred in instructing the jury to find for the plaintiff, 
and in refusing to charge them to return a verdict for the défend- 
ant. The judgment is therefore reversed, and the cause remanded. 
Keversed and remanded. 



HUPFBLD V. AUTOMATON PIANO 00. et al. 
(Circuit Court, S. D. New Yorli. April 6, 1895.) 

1. FORETGN CORrORATION— AlIEK PlAINTIFF — APPEABAKCB— JdRISDICTION. 

The complainant, an alien, brought suit against the défendant company, 
a foreign corporation, and joined with it as défendant a résident ancil- 
lary receiver of said company, to restrain the infringement of a patent. 
No notice of appearance was flled by the défendants, but they applied 
to the court, and obtained an extension of time to plead, answer, demur, 
or talîe such other action as might be advised. On motion to dlsmlss 
the complaint as against the corporation on the ground of want of 
jurisdiction, held, that the obtaining of such extension of time was the 
équivalent of a gênerai appearance. 

3. RbCEIVKR — JUUISDICTION. 

The suit against the receiver was being prosecuted without the consent 
of the State court appointing the receiver. Held, that the gênerai rule that 
a court will not entertain jurisdiction of a suit against a receiver ap- 
pointed by another court until the appointing court has given its consent, 
does not apply when the jurisdiction of the court in which the receiver 
is sued is conferred by fédéral laws, and when such jurisdiction is ex- 
clusive. 
3, JuKisDiCTioN IN Patent Cases. 

In a suit by the owner of a patent to restrain the infringement of the 
same by a receiver, the fédéral courts will entertain jurisdiction of such 
suit, without leave of the state court first obtained, to enjoin individuals, 
even though they be officers of a state court, from acts of infringement. 
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This is an action by Ludwig Hupfeld against the Automaton 
Piano Company and Abram B. De Frece, as receiver of said Com- 
pany, to restrain tlie infringement of a patent 

Goepel & Eaegener (Thomas M. Bowlette, of counsel), for com- 
plainant. 

S. O. Edmonds, for défendants. 

LACOMBE, Circuit Judge. Tliis is a bill in equity for infringe- 
ment of United States letters patent No. 429,419, witli tlae usual 
averments. Complainant is an alien, the défendant piano company 
is a New Jersey corporation, and the défendant De Frece a citizen 
of the state of New York, and an inhabitant of the Southern dis- 
trict thereof. The présent motion is to set aside the service of the 
subpoena ad respondendum, and to dismiss the bill on the ground 
that this court has not jurisdiction of the défendants, or either of 
them. The défendant piano company has obtained extension of 
time to plead, answer, demur, or take such other action as it may 
be advised. This is the équivalent of a gênerai appearance, and 
the motion to dismiss, as to it, is therefore denied. The défend- 
ant De Frece was appointed receiver of the défendant corporation 
by the chancery court of New Jersey, and subsequently was ap- 
pointed ancillary receiver by the suprême court of this state. Mo- 
tion to dismiss as to him is made upon the ground that complain- 
ant has not obtained leave to sue him from either of the courts 
appointing him. Leave was obtained from the New York court, 
but the order giving it has since been vacated. The gênerai rule 
undoubtedly is that a court will not entertain jurisdiction of a suit 
against a receiver appointed by another court until the appointing 
court has given its consent that he be sued. This rule rests on 
principles of comity, and is considered essential for the protection 
of the receiver as an ofQcer of the court appointing him against 
unnecessary and expensive litigation touching controversies where- 
in it may often be within the power of the appointing court to 
give ample relief to any person aggrieved. But the rule has its 
qualifications, and the case at bar does not fall within it. This 
suit is one under the fédéral laws, involving questions as to the 
validity and infringement of United States letters patent, which 
the state courts hâve no jurisdiction to détermine. Store Service 
Co. V. Clark, 100 N. Y. 370, 3 N. E. 335. The fédéral courts cannot 
assent to the proposition that they hâve no jurisdiction, without 
leave of the state courts flrst obtained, to enjoin individuals, even 
though they be offlcers of state courts, from infringing upon the 
rights of the owner of a patent. To do so would be to abdicate 
functions which, under the fédéral constitution, are conflded to 
them, and to them exclusively, by the fédéral laws. Such a refusai 
would leave it within the power of the state courts to exclude the 
holder of rights granted to him by the United States from the only 
tribunals which hâve jurisdiction to vindicate those rights. The 
reasoning in Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931, and 
otlier similar authorities applies perfectly to such a case as this. 
The motion is denied. 
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PULLMAN'S PALACE-CAR CO. v. WASHBURN, 

(Circuit Court, D. Massachusetts. March 8, 1895.) 

No. 336. 

1. Indoesembnt op Wbit— Massachcsbtts Statute — Costs aftek Eemoval 
to federal court. 

A statute of Massachusetts (Pub. St. c. 161, § 24) provides that "orig- 
inal writs, * * * in which the plaintiff is not an inhabitant of the 
commonwealth, shall, before entiy thereof, be indorsed by some sufflcient 
person who is sueh inhabitant," who shall be liable for costs. Held, that 
the indorser of a writ, under this statute, is liable for costs incurred in a 
fédéral court after removal to it of a suit commenced in a state court, as 
well as for the costs in the state court 

3. FEDERAL Courts— Jurisdiction—Ancillart Procebdings. 

Held, further, that a writ of scire facias to enforce, agalnst such indorser 
of a writ, a llability for costs under a judgment of a fédéral court, is not 
an original but an ancillary proceeding, of which the fédéral courts hâve 
jurisdiction wlthout regard to the citizenship of the parties or the amount 
In controversy. 

3. JcDGMENTS— Collatéral Attack. 

A judgment, rendered in a fédéral court, in an action removed from a 
state court, cannot be coUateralIy attacked for waut of proper jurisdictional 
allégations in the pétition for removal. 

4. Samb. 

A judgment cannot be collaterally attacked merely because erroneous 
and voidable on a writ of error as between the parties to it. 

5. Samb— Peivies. 

The indorser of a writ is prlvy to a judgment against the plaintiff in 
such writ, and cannot, upon scire facias against him, dispute the validity 
of such judgment 

This was a writ of scire facias sued out by the Pullman's Palace- 
Car Company against Frank L. Washburn to enforce against him a 
liability for costs as indorser of the writ in an action brought 
against the Pullman's Palace-Car Company by one Maggie M. Har- 
rison, in which a judgment had been rendered against the plain- 
tiff for $813.94, costs. 

Johnson & Underwood, for plaintiff. 
Freedom Hutchinson, for défendant. 

PUTNAM, Circuit Judge. The pith of the statute by virtue of * 
which the indorsement of the writ in the original cause' was made 
by the défendant in this suit, as found in Public Statutes of Massa- 
chusetts (chapter 161, § 24), is as follows : 

"Original writs, • * ♦ In which the plaintiff is not an inhabitant of the 
commonwealth, shall, before entry thereof, be indorsed by some sufflcient 
person who is such inhabitant. * * * Every indorser, in case of avoidance 
or inability of the plaintiff, shall be liable to pay ail costs awarded against 
the plaintifC, If the suit therefor is commenced within one year after the 
original judgment." 

The présent suit is by scire facias, issued out of this court 
against the indorser. The original writ was brought in the state 
court, and removed to this court on the pétition of the Pullman's 
Palace-Car Company, the présent plaintiff, and défendant in the 
original suit. The pétition for the removal was filed in the state- 
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court July 12, 1889, and failed to set out sufficient jurisdictional facts 
touching thePullman's Palace-Car Company. We arenot furnished 
with the other papers which were on file in the state court when 
or before the removal was effected. 

The grounds of défense are as follows : First, that the indorser's 
liability does not include the costs which accrued in the circuit 
court; second, that, as it appears on the face of the déclaration in 
the présent cause that the matter in dispute is less than the suni 
or value of $2,000, this court has no jurisdiction; third, that the 
présent défendant can take advantage in this suit of the want 
of proper jurisdictional allégations in the pétition for reraoTal. 

We thinlv there is no difûculty in regard to the flrst point of dé- 
fense. The défendant in this case voluntarily assumed his re- 
sponsibility, and, by the terms of the statute covering the indorse- 
ment, he Toluntarily made himself "liable to pay ail costs awarded 
against the plaintiff." The défendant overlooks the fact, when 
urging that there is no law or rule of this court which créâtes 
against him a liability for the costs claimed in this case, that the lia- 
bility cornes from no rule or law of any court, but from the con- 
tract of the parties. There is nothing in the terms of the obliga- 
tion assumed, or in the substance of the subject-matter, which 
leads to any other construction of the obligation than that it re- 
lated to ail costs in the suit. The fact that the case was transferred 
to the circuit court did not change the identity of tlie suit. It 
remained the same throughout. The défendant in this case having 
voluntarily assumed an obligation, plain and simple in its terms, he 
ought not to be discharged from it, unless there is something in the 
condition of the litigation arising from the removal which makes it 
necessary that he should be. We see nothing of that character. 
It is true that our old rule 40, which was in force when this suit 
was removed, and which has been succeeded by the présent rule 6, 
provided for security for costs in this court. .But the rule, in the 
flrst place, makes it optional for the défendant to ask for such se- 
curity; and, further, whether the security shall be ordered dépends 
on the exercise of judicial discrétion. It is not to be assumed that 
this qualiiied provision for security deprives a défendant of an 
absolute right, given him by statute, and vested in him before 
a suit is removed. If it applies at ail to suits which are re- 
moved by a défendant, which we need not consider, it should 
be regarded as an optional, cumulative remedy, with référence 
to which the court, in the exercise of judicial discrétion, will 
give due considération to the fact that security has already 
been obtained by an indorsement of the writ. AU doubts arising 
from this rule are removed by the provision of the act of March 
3, 1875, c. 137, § 4 (18 Stat. 471), to the effect that "ail bonds, un- 
diertakings, or securities given by either party in the suit prior to its 
removal, shall remain valid and effectuai notwithstanding such re 
moval." This has clearly not been repealed by subséquent législa- 
tion, and is of the broadest application. No term can be more 
sweeping in this connection than the word "undertakings/' and 
it clearly co vers the indorsement in this case. Therefore, if the 
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rule referred to could be assumed to hâve the effect of dischar- 
ging the liability of the indorser, it would, to that extent, be 
invalid as conflicting with the law. It is true this statute leaves 
it to be ascertained what are the nature and extent of the under- 
taking, so that if the statutory indorsement, by its proper con- 
struction, covers only costs in the state court, it would fall so 
far as costs in the circuit court are concerned. That there is no 
reason for thus limiting its plain and simple terms we hâve al- 
ready remarked. 

Also, the second proposition in défense, we think, there is no 
difiEiculty in meeting. From the earliest reported cases in Massa- 
chusetts, proceedings against the statutory indorsers of writs 
hâve been almost universally by scire facias. The appropriate- 
ness of this is apparent when it is considered that every allégation 
involved is a matter of record in the court from which the scire fa- 
cias issues, except that of the genuineness of the signature of theal- 
leged indorser. Of course, we are considering only the class of 
writs of scire facias which issue on matter s of judicial record in 
courts of common law. In McGee v. Barber, 14 Pick. 212, 
Chief Justice Shaw, on page 215, referring to scire facias against 
an indorser, said it is clearly analogous to that against bail, and 
described the writ issuing against an indorser as a judicial one. 
Indeed, in ail respects this proceeding is in harmony with the défi- 
nition of the writ of scire facias found in 8 Bac. Abr. p. 598, as fol- 
lows: 

"Scire facias Is deemed a judicial writ, and founded on some matter of 
record, as judgments, recognlzances, and letters patent, on which it lies to 
enforce the exécution of them or to vacate or set them aslde." 

It is true that, unlike some other judicial writs, — as, for ex- 
ample, the ordinary writs of exécution, — this writ of scire facias 
is so far in the nature of an original that the défendant may plead 
to it; so that the proceeding is considered as an action, and is em- 
braced in a release of actions. But it is said on the highest au- 
thority that, when it is founded on a recognizance, its purpose is, 
as in cases of judgments, to hâve exécution, and, although it is 
not a continuation of a former suit as in the case of an exécu- 
tion, yet, not being the commencement and foundation of an ac- 
tion, it is not an original, but a judicial, writ, and, at most, is 
only in the nature of an original action. It can lie only out of the 
court where the recognizance is entered of record, or the court to 
which the same has been removed, as in the case before us. Thèse 
expressions, it is to be noticed, are guarded with the words "in 
the nature of an original writ" At common law, the distinction 
between original and judicial writs was of such a substantial 
character that no degree of similarity touching the proceedings 
following their issue was sufflcient to confound them. The origi- 
nal writ always issued from the chancery. Blackstone says (3 Bl. 
Ooram. p. 273) it was a "maxim introduced by the Normans that 
there should be no proceedings in common pleas before the king's 
justices without his original writ, because they held it uniit that 
thèse justices, being only the substitutes of the crown, should take 
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cognizance of anything butwhat wastliusexpresslyreferredtotheir 
judgment." It therefore folio ws that, as this particular writ can- 
not initiate litigation, it only marks a stage in the course of pro- 
ceedings alreadj commenced, in whatever terms that stage may 
be characterized. It foUows, further, that proceedings by scire 
facias of the character which we are considering fall into the 
class commonly known in the language of the fédéral courts as 
ancillaiy. 

It is true that in Society v. Ford, 114 U. S. 635, 5 Sup. Ct. 1104, 
it was held that an action of debt on an ordinary judgment of a 
circuit court does not raise any question under the laws of the 
United States, and would not fall within the jurisdiction of the 
circuit courts without proper diverse citizenship; but an action of 
debt was, at common law, commenced by a writ ont of chancery, so 
it does not afford us any guide with référence to scire facias. The 
libéral construction given by the suprême court to the word "an- 
cillary" in this connection is illustrated by Gwin v. Breedlove, 2 
How, 29, where it was held that an attachment against a marshal 
to compel him to bring money into court is not a new suit, but an 
incident of the prior one ; by Dietzsch v. Huidekoper, 103 U. S. 494, 
where it was held that the circuit court might, on a bill brought for 
that purpose, enjoin a suit in the state court on a replevin bond 
given in a replevin suit removed to the circuit court, and that the 
bill was ancillary; by Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. 
Ct. 27, and other cases of the same class, where the circuit court 
has taken jurisdiction to détermine the title to property attached 
on its writ, or otherwise under its control; by Pacifie E. Co. of 
Missouri v. Missouri Pac. Ry. Co., 111 U. S. 505, 4 Sup. Ct. 583, where 
a bill was entertained to set aside a former decree of the circuit 
court, and held to be ancillary; by Dewey v. Coal Co., 123 U. S. 
329, 8 Sup. Ct. 148, where proceedings to set aside a conveyance by 
persons charged with a debt in the same court were held to be 
ancillary; by Johnson v. Christian, 125 U. S. 642, 8 Sup. Ot. 989, 
1135, where the circuit court took jurisdiction of a bill to enjoin 
the enforcement of its own judgment at common law, the suprême 
court holding that no other court could interfère with that judg- 
ment; and by Lamb v. Ewing, 54 Fed. 269, where the circuit court 
of appeals for the Eighth circuit held that a suit on a bond given 
to refund the amount of a judgment, if reversed, was ancillary 
to the original proceeding. In ail thèse cases jurisdiction was 
held, regardless of the citizenship or the amount involved. Reilly 
V. Golding, 10 Wall, 56, seems to be strictly in point. There suit 
was commenced in the state court, where what was styled "a forth- 
coming bond" was given, to obtain redelivery of property attached. 
Afterwards the case was removed to the circuit court of the United 
States, and judgment obtained; and, according to the local prac- 
tice, a rule was entered against the surety on the "forthcoming 
bond" to show cause why he should not be condemned to pay the 
debt. The suprême court sustained the jurisdiction, regardless 
of citizenship, holding that the proceeding was merely incidental 
to the principal suit. That case involved several of the most im- 
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portant points in the case at bar, — among the rest, that this is are 
incidental suit, and that in a proceeding on an obligation given in 
the State court, touching the payment of a judgment or some part 
thereof, the circuit court, after removal, may administer the pecu- 
liar local remedy, especially when the obligation itself is peculiarly 
local. We do not flnd that in any case whatever, on scire facias or 
by mandamus, of an incidental or amcillary charactei', the suprême 
court has indicated that the amount in controversy is of any con- 
séquence. Rev. St. § 716, vests in the fédéral courts power to 
issue writs of scire facias. While, of course, under the constitu- 
tion, this cannot be accepted as a universal power, nevertheless 
it is well settled that the various statutory limitations on the juris- 
diction of the fédéral courts, with référence to amounts in contro- 
versy and citizenship of the parties, relate entirely to litigation as 
to which there is a concurrent remedy in the state tribunals. In 
re Hohorst, 150 U. S. 653, 14 Sup. Ct 221; King v. Asylum, 64 Fed. 
331, 333. This principle applies to the pending case, because, for 
the reasons already given touching the intrinsic nature of scire 
facias against bail, and, by analogy, against this indorser, the state 
court could issue no writ of that class on a record which had been 
removed to the circuit court. 

For thèse reasons, we fully agrée with the plaintiff as to the sec- 
ond proposition. 

The third point seems to be covered by the décisions of the su- 
prême court. No doubt there are judgments of the circuit courts 
and district courts which are void when attacked, even though by 
habeas corpus by or on behalf of parties to them. Some of thèse 
are of the classes described in Noble v. Railroad Co., 147 U. S. 165, 
173, 13 Sup. Ct 271; others are of that of Ex parte Rowland, 104 
U. S. 604; others, of that of In re Burrus, 136 U. S. 586, 10 Sup. 
Ct. 850; others, where the judgment was not the act of the court, 
as in Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197; and still 
others are of the class where the court assumes to proceed clearly 
in violation of rights secured to a citizen by the constitution. 
Whether it may always be easy to distinguish the cases referred to 
from that at bar we need not détermine, because that a judgment 
rendered on a suit brought in the circuit court is not void for want 
of proper allégations touching the citizenship of the parties was 
directly settied in McCormick v. Sullivant, 10 Wheat. 192, which 
case has been ever since followed. That this applies to a case 
removed, though the allégations of the removal papers are not suiB- 
cient so far as citizenship alone is concerned, was settled in Des 
Moines Nav. & R. Co. v. lowa Homestead Co., 123 U. S. 552, 8 Sup. 
Ct. 217. In that case, indeed, the removal papers were not only 
lacking proper allégations, as in the case at bar, but apparently 
described a proceeding of which the circuit court could not take 
jurisdiction by reason of facts expressly stated, showing appar- 
ently that, as between certain parties, there was no diversity of 
citizenship. Thèse principles hâve been quite fully reviewed in 
Kennedy v. Bank, 8 How. 586, 611, Dowell v. Applegate, 152 U. S. 
327, 337, 14 Sup. Ct. 611, and Evers v. Watson, 156 D. S. 527, 15 Sup. 
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et. 430, and need no further expressions from us. It îs to be un- 
derstood that we are considering exactly the case which is before 
T19, wherein the state court proceeded no further, and submitted 
to the circuit court in its taking jurisdiction and rendering judg- 
ment. What complications would hâve arisen if the state court 
had proceeded to judgment, as it did in Stone v. State of South 
Carolina, 117 U. S. '430, 6 Sup. Ct. 799, without any reported action 
of the circuit court, or if the state court had proceeded with the 
«uit, as it did in Pennsylvania Co. v. Bender, 148 U. S. 255, 13 Sup. 
<3t 591, without any action on the part of the circuit court amount- 
ing to a judgment, express or implied, that the case has been prop- 
erly removed, we need not consider. 

We refer, as affording practical support to our conclusions on 
thia branch of the défense, to the rule that it is not always neces- 
sary that the jurisdictional facts should appear by the pétition for 
removal, and that perhaps they might in this case hâve been 
;gathered from other parts of the record before the state court at 
the time the proceedings for removal took place. Steamship Co. 
V. Tugman, 106 U. S. 118, 121, 1 Sup. Ct. 58. The fact that we are 
not furnished with everything which was at that time before the 
state court, without any express stipulation as to what otherwise 
might hâve appeared, illustrâtes the im[iropriety of assuming to 
détermine the validity of légal proceedings in a superior court of 
judicature, merely because, in what is presented, errors may be sug- 
gested. Voorhees v. Bank, 10 Pet. 449, 476, states the différence 
between judgments or decrees réversible only by an appellate court 
and those which are nullities, and urges in vigorous terms the great 
mischiefs which would come if the former were allowed to be 
avoided, except on appeal or by writ of error, taken within the time 
limited therefor by law. We refer to this case, without citing it 
in extenso, merely adding that the mischiefs it points out would 
be extensively reali/.ed if the numerous ca.ses in the fédéral courts 
with référence to which the necessary jurisdictional facts in truth 
existed could be nullified or coUateraïly attacked for want of tech- 
nical allégations such as are said to be lacking in tlie case at bar. 

The défendant, nevertheless, contends that, although the orig- 
inal judgment was not void, yet it was on its face erroneous and 
voidable on a writ of error as between the parties to it, and that, 
therefore, it may be collaterally attacked by him. He urges strong- 
ly Vose V. Morton, 4 Cush. 27, where the court, in an opinion by 
'Chief Justice Shaw, permitted a judgment of the circuit court 
of the ITnited States to be attacked collaterally by évidence th.Ht 
the citizenship of the real parties to the controversy was différent 
from that of the nominal parties, so that the circuit court had on 
the facts no jurisdiction. It may well be assumed, in the preseiit 
state of the authorities, that, on a writ of error to the suprême 
court of the United States, the judgment in Vose v. Morton would 
hâve been reversed; but it is not necessary to examine that prop- 
osition. The basis of that judgment was that, as a matter of fact, 
•the circuit coilrt had no jurisdiction, and that, if the allégations had 
■conformed to the truth, this would hâve appeared on the face of 
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the record. The expressions used hj Chief Justice Shaw were 
limited to judgments "erroneous and void." Although the word 
"void" was, perhaps, not used in the sensé of including only judg- 
ments which are mère nullities, yet there is nothing which shows 
it was intended to hold that a judgment eau be attacked collaterally 
merely because it is erroneous. Another case relied on is Downs 
V. Fuller, 2 Metc. (Mass.) 135, in which a judgment was impeached 
collaterally on plea and proof, for want of notice to the défendant 
in the cause. The proposition of the court (on page 138) is that 
a void judgment may be impeached by plea and proof. The court 
proceeds that it is generally true that an "erroneous judgment" can 
be avoided only by appeal; "but," it continues, "this rule does not 
apply where the party has a Tight to impeach the judgment, and 
yet no right to reverse it by a writ of error." This still leaves to 
be deflned the class of errors for which such a party has the right 
to impeach a judgment. The court illustrâtes the class by in- 
stancing a judgment obtained by fraud or collusion, and is very 
far from holding that a judgment merely erroneous on its face, and 
which, after ail, may hâve been justly rendered, can thus be im- 
peached. Another case is Pond v. Makepeace, 2 Metc. (Mass.) 114, 
where the judgment was recovered by an administrator appointed 
in another state, the court holding it no bar to a suit by an ad- 
ministrator appointed in Massachusetts. Hère the flrst judgment 
was broadly inter alios. Still another is Léonard v. Bi-yant, 11 
Metc. (Mass.) 370, where it was held that there was no statutory 
service of the original writ, the défendant being out of the state. 
Another is Clark v. Fowler, 5 Allen, 45, in which also the original 
judgment was obtained without notice to the défendant. And an- 
other is Fall River v. Riley, 140 Mass. 488, 5 N. E. 481, which was 
of the same class as the one last named. 

It must- be admitted that, although in thèse varions Massachu- 
setts cases the original judgments were spolien of as void, yet, 
down to the décision last cited, they were not in strictness so re- 
garded, because it had been held by Hendrick v. Whittemore, 105 
Mass. 23, and elsewhere, that the judgment of a superior court of 
judicature in thiat state was not absolutely void merely for want 
of proper service or notice, but only voidable. It is true that 
later the suprême judicial court of Massachusetts followed the 
suprême court of the United States, and held such judgments nulli- 
ties; but the later cases do not apply, because it is apparent from 
the entire ténor of the décisions of the former court that they do 
not necessarily intend that a judgment cannot be impeached col- 
laterally unless it is strictly void. Nevertheless, the use by Chief 
Justice Shaw of the words "erroneous and void," and the illustra- 
tion referred to from Downs v. Fuller, ubi supra, and the charac- 
ter of the cases cited, show conclusively that even with this court 
the word "void" has some effect beyond the mère word "erroneous." 
It is not necessary to concède that, if the rule of the suprême judi- 
cial court of Massachusetts were otherwise than as we find it, 
it would bind us in the case at bar. It is sufiScient that we find 
it in harmony with the generally accepted view, and with the de- 
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cisions of the suprême court of the United States. Except in ex- 
trême cases, as where a judgment was beyond the scope of tlie 
powers of the court, or no jurisdiction was obtained over the per- 
son or the res, or there was fraud or collusion, the décisions of the 
suprême court are numerous that it cannot be attacked collaterally 
for mère errors. From them we cite Hufl v. Hutchinson, 14 How. 
586, 588; Cooper v. Eeynolds, 10 Wall. 308, 315; Michaels v. Post, 
21 Wall. 398, 428; Oolt v. Coït, 111 U. S. 566, 4 Sup. Ct. 553 j Mellen 
V. Iron Works, 131 U. S. 352, 367, 9 Sup. Ct. 781; New Orléans v. 
Gaines' Adm'r, 138 U. S. 595, 607, 11 Sup. Ct. 428; Insley v. U. S., 
150 U. S. 512, 515, 14 Sup. Ct. 158. 

But the matter will bear some further investigation. In none 
of the cases relied on by the défendant has the relation of the 
parties been that of a person holden to the précise performance 
of the original judgment, or of some part of it. Fall Kiver v. 
Riley, ubi supra, was a suit against the sureties on a constable's 
bond. In the case at bar, the défendant, by his indorsement, stip- 
ulated to perform speciflcally what the original défendant became 
holden to. It is difflcult to see how he can stand any better with 
it than the original défendant; and that the latter cannot avoid 
the judgment is fully settled by the citations we hâve made. The 
principles and authorities to which we hâve referred make clear the 
analogy between the liability of an indorser of an original writ 
and of bail. While the practice at common law was well set- 
tled, by which, pending a writ of error from a judgment of the 
common pleas or the king's bench, the bail might plead it as a bar 
until it was disposed of, or obtain a stay by motion, yet no plea on 
the part of bail directly setting up error can be found in the books, 
so far as we hâve been able to examine them. The common plea 
and the common proceeding on the part of bail, pending a writ of 
error, are fully stated in Tidd, Prac. pp. 470-475, and in Petersd. 
Bail, p. 368. The fact that the plea of writ of error pending and 
the motion to stay were so well known, while no plea of défense 
of error itself is found in the common-law authorities, affords a 
very persuasive presumption that there existed no right to the 
latter. Indeed, scire facias against bail, or against the indorser 
in this suit, is not strictly a collatéral proceeding. It is ancillary 
to the original judgment, and in exécution of it. In a mandamus 
to enforce the collection of taxes to pay a judgment of the circuit 
court, in Harshman v. Knox Co., 122 U. S. 306, 317, 7 Sup. Ct. 1171, 
it was said that that writ is a direct proceeding on the judgment, 
and itt the nature of an exécution for the purpose of collecting it. 
The essence of the suit at bar justifies the same language. By the 
effect of the statute under which the indorsement was made, the 
indorser bound himself to pay a spécifie award, to be enforced 
against himself by the usual proceedings. Thèse are supplemental 
to the judgment, and in exécution of it. He cannot justly com- 
plain a the court déclines to reject from his stipulation terms 
which he impliedly made a part of it. In Sherbume v. Shepard, 
142 Mass. 141, 7 N. E. 719, on scire facias against an indorser, the 
court held that he was a party to the record in the original suit, 
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and so far interested in it and privy to it that he had a right to 
be heard on the taxation of costs. We are not required to go to 
this extent, but the case illustrâtes in a marked manner the différ- 
ence between a stranger attempting to impeacli a judgment when 
sought to be enforced by a subséquent original suit, and an in- 
dorser or a surety on a bail bond, who bas specifically bound liim- 
self to perform the précise liability of the original défendant as 
ascertained by the original suit, and impliedly submitted himself 
to proceedings therefor by scire facias or other ancillary writ 
issuing from the court which rendered the original judgment. 

On ail points submitted to us, our views are with the plaintiff. 
There will be a judgment for the plaintiff for the amount claimed, 
with interest thereon from the date of the writ. 



SMITH V. FERSï et al. 

(Circuit Court of Appeals, Flfth Circuit. Januaiy 9, 1895.) 

No. 236. 

Phacticb on Appeau — Failure to Issue Writ dp Eeeor — Jdrisdiotion. 

Where, after the rendltion of judgment in a cause, a writ of errer is 
duly allowed to tbe defeated party, and a bond is afterwards given and 
a citation issued, but tlie citation is not served, and no writ of error is 
actually issued, the appellate court is without jurisdiction, and the caso 
should be dismissed. 

In Error to the Circuit Court of the United States for the North- 
ern District of Plorida. 

J. N. Stripling, for plaintiff in error. 
E. P. Axtell, for défendants in error. 

BeforePAEDEEand McCORMICK, Circuit Judges, and BEUCE, 
District Judge. 

FARDEE, Circuit Judge. This was an action at law in the cir- 
cuit court for the Northern district of Florida, in which final judg- 
ment was entered on December 22, 1893, in favor of M. Perst, 
Sons & Co., plaintiffs, and against E. P. Smith, administrator, etc., 
claimant. On January 27, 1894, at the same term the judgment 
was rendered, the presiding judge, in open court, on the motion 
of claimant's attorney, allowed a writ of error from said judg- 
ment to this court, and granted a super sedeas, on claimant giving 
bond in the sum of fl,000, conditioned according to law. There- 
after, on the 22d of March, a citation was issued sigiied by the 
judge, but it does not appear to hâve been addressed to any par- 
ticular party, or to hâve been served upon any one. On the same 
day a bond was flled by E. P, Smith, as administrator of the estate 
of E. P. Jones, deceased, in favor of M. Perst, Sons & Co. in the 
sura of |1,000, conditioned to answer ail costs and damages if the 
said E. P. Smith, as administrator, etc., should fail to prosecute 
his writ of error to effect. This bond appears to hâve been ap- 
proved by the judge. The record, however, does not show that 
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any writ of error was actually issued in the case. On this state 
of facts, the motion made to dismiss the case for want of juris- 
diction must be granted. Mussina v. Cavazos, 6 Wall. 355-358; 
Ex parte Ealston, 119 U. S. «13, 7 Sup. Ct 317. So ordered. 



SEOURITT SAVINGS & LOAN ASS'N v. BUCHANAN et aL 

(Circuit Court of Appeals, SIxth Circuit February 5, 1895.) 

No. 226. 

1. EquiTT — Pleàpinq — Multipariousness. 

A blll brouglit by tlie S. Savings & Loan Association against several dé- 
fendants alleged that five of the défendants, constltuting ttie plaintlff's 
local board, at a place distant from its home office, charged with the duty 
of examining and reporting upon applications for loans, had made a 
grossly false and deeeptive report upon an application; that two of the 
défendants, also members of such board, had given a note and mortgage 
to secure the loan so procured; that two other défendants, who were in- 
solvent, had become sureties for the construction by the borrowers of a 
building on the mortgaged land, which had never been begun; and that 
the application for the loan and accompanying paper, the note, mortgage, 
and bond, had ail been lost. Thereupon the bill prayed for recoveiy 
against the borrowers upon the note; foreclosure of the mortgage; estab- 
lishment o£ the lost instruments; recovery against the sureties on the 
bond; and damages against the other members of the local board for 
thelr fraudulent représentations. Held, that the bill was multifarious. 

8. Same — Adéquate Remedy at Law. 

Held, f urther, that, as to the members of the local board other than the 
borrowers, the complainant had a complète and adéquate remedy at law. 

8. Same— Establishment of Lost Instruments. 

Equity will not entertaln a suit to establish a lost instrument merely as a 
pièce of wrltten évidence to assist in sustaining an action for a tort. 

Appeal from the Circuit Court of the United States for the 
Southern Division of the Eastern District of Tennessee. 

This was a suit by the Security Savings & Loan Association 
against J. S. Buchanan, A. A. Crabbs, Anna Crabbs, A. P. Petty. 
W. H. Hutsell, E. 0. Swabey, O. B. jenkins, and W. H. Thomas 
for the foreclosure of a mortgage and other relief. The circuit 
court dismissed the bill. Complainant appeals. 

As shown by the bill, the complainant in this case is a corporation organized 
under the laws of Minnesota, having its home office there, and is engaged in 
the business of a building, savings, and loan association. It was doing busi- 
ness in Tennessee; and for the purpose of receiving applications for loans, 
and transmitting such applications to the home office with such necessary 
information as would be required to détermine the value of the security of- 
fered for the proposed loans, It had appointed a local board at Dayton, in 
that State. This local board consisted of flve members, ail of whom were 
shareholders In the corporation, and are défendants in this suit. Thomas was 
président; Buchanan, treasurer; Crabbs, secretary; and Petty and Hutsell. 
ordinary members. On December 17, 1892, the défendants Buchanan and 
Crabbs made an application to the complainant, through the local board, for a 
loau of Ç4,000, and proposed to secure it by a mortgage on a lot in Dayton, on 
which, as they stated, they were building a two-story brick building 50 feet 
wide and 100 feet long, with stone foundations. They stated that the lot 
witliout the building was worth $1,5(X); that at the last assessment it was 
vaiued at $1,000; that the value of the building they were then erecting was 
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$8,000; and that It was at the business center of the town. The local board 
forwarded the application and statement to the home ofllce of the company, 
and sent therewith a "confldential appraisal of property," in which the board 
confirmed, as of matters withtn their Personal linowledge, the statements 
above mentioned of the proposed borrowers, and stated that they con- 
sidered "this a good risk." This appraisal was signed by ail the five mem- 
bers of the board who are above named. On the faith of thèse statements 
made by the défendants Buchanan and Crabbs, and by the local board, 
the complainant granted the application, and agreed to pay the $4,000 in 
three installments,— one of $1,000, in January, 1893; another of $1,000, in 
February; and the other $2,000, In May folio wing. On January 6, 1893, 
Buchanan and Crabbs and Anna Crabbs, the wife of the latter, executed 
and dellvered to complainant a note for $4,000, and the proposed mort- 
gage on the Dayton lot to secure the same. In the form of a deed of trust to 
the défendant Thomas for that purpose. Tliere were some minor détails 
about the time and mode of application of the payment to be made by the 
borrowers, but they are not material to the décision. On January 28, 1893. 
Buchanan and Crabbs, with the défendants Swabey and Jenkins as their 
sureties, executed and delivered to the complainant a bond in the sum of 
$4,000, condltloned that the building on the mortgaged lot should be com- 
pleted at a cost of $8,000, and that ail claims for which liens might be filed 
should be paid. The complainant pald the January and February install- 
ments of $1,000 each to Buchanan and Crabbs as agreed. It turned ont that 
ail the statements made as above by Buchanan and Crabbs and by the local 
board to the complainant were false. The lot was not worth more than $100; 
had never been assessed for $1,000, nor for any sum whatever separately from 
other land; no building was ever constructed or ever begun on said lot; the 
lot was a mile away from the business center of the town, and surrouuded by 
vacant town lots; Buchanan and Crabbs were insolvent, and îailed in April 
folio wing; and it likewise developed that Swabey and jenkins, the sureties 
on their bond, were insolvent, and that nothing could be coUected from any 
of the four. No part of the loan was ever repaid, and, according to the 
terms thereof, ail is now due. AU thèse things are set out in the bill with 
much amplification. And it Is further alleged that the above-mentioned ap- 
plication, appraisal, note, and bond hâve, without the i'ault of the complain- 
ant, been lost, and cannot now be found; that it lias copies of the applica- 
tion and appraisal, but not of the note or bond. The pi-ayer of the bill Is 
for the recovery from Buchanan and Crabbs of the money loaned, for the 
foreclosure of the deed of trust, for the setting up of the lost instruments by 
the establishment of copies, for a recovery from Swabey and Jenkins on their 
bond of the amount of the loan, and for a decree against Petty, Thomas, and 
Hutsell, "on account of their fraudulent représentations and actions," for the 
amount of said loan. 

The défendant Hutsell appeared, and demurred to the bill, and set down 
the foUowing causes of demurrer: (1) That it appears from the complain- 
ant' s own showing, in and by said bill, that it is not entitled to the relief 
prayed by the bill against this défendant (2) That the citizenship of the 
parties to said bill is not properly set forth or stated, it appearing from the 
allégations of the bill that the plaintifC Is, under the laws of the state of 
Tennessee, a citizen of said state, and not of the state in which it was in- 
corporated. (3) That it appears from the plaintifC's own showing that it was 
chartered under the laws of a foreign state, and that it bas attempted to do 
business in the state of Tennessee, and has done business therein, yet it no- 
where appears or is alleged that the plaintiff has complied with the acts of 
the gênerai assembly of Tennessee, with respect to foreign corporations trans- 
acting business in said state, being the act of 1891, c. 122. (4) That said bill 
is multifarious, in joining several distinct and separate causes of action in 
one and the same suit. (5) That there is a misjoinder of parties défendant 
in said bill. (6) That said bill seeks to enforce several separate and distinct 
liabilities against this défendant. (7) That there are no sufflcient allégations 
in said bill to charge this défendant, in this court; but, if the plaintiff has 
any remedy, it is by action at law for damage. The court below sustained 
the demurrer, tounding its opinion upon the seventh cause assigned therein. 
The bill was dismissed, and the complainant appeals. 
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T. M. Burkett, W. B. Miller, and F. L. Mansfield, for appellant 
Pritchard & Sizer, for W. H. Hutsell, appellee. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, 
District Judge. 

Having stated the case as abore, SEVERENS, District Judge, 
delivered the opinion of the court. 

Although the demurrer was sustained in the circuit court upon 
the one ground stated in the opinion of that court, the question for 
us is whether it should hâve been sustained for any of the causes 
therein shown. There can be no doubt that, upon the facts stated 
in the bill, the appellee, Hutsell, was guilty of a gross fraud upon 
the complainant, and that an action at law would lie to recover the 
damages occasioned thereby. It was held by the court below that 
that was an adéquate remedy, and hence that a suit in equity could 
not be maintained; citing Ambler v. Choteau, 107 U. S. 586, 591, 
1 Sup. et. 556, and Buzard t. Houston, 119 U. S. 347, 354, 7 Sup. Ct 
249. The only ground we can see for thus joining Hutsell, and 
the cause of action against him, in this litigation, is that the security 
of the note and mortgage of Buchanan and Crabbs may first be 
liquidated in order to ascertain the extent of the damages arising 
from Hutsell's alleged fraud. But the value of the security could 
be ascertained for the same purpose in a suit at law with equal 
facility. No discovery is hère prayed, and answer under oatb is 
waived. The case is therefore, as against Hutsell, a mère graft 
of a strictly légal cause of action upon a bill in equity, the primary 
purpose of which is to foreclose a mortgage. We do not tliink the 
légal controversy can be properly litigated in such a suit. 1 Beach, 
Mod. Eq. Prac. § 117; Fougères v. Murbarger, 44 Fed. 292; Wil- 
liams V. Jackson, 107 U. S. 478, 2 Sup. Ct. 814. It is quite true that 
fraud is a ground upon which a court of equity is accustomed to 
aiïord relief, and this in a great variety of circumstances. But, in 
doing so, it respects the rule that its jurisdietion should not be 
exercised where there is an adéquate remedy at law. That is the 
présent case. No préventive relief is prayed, and nothing cor- 
rective otlier than a mère judgment for damages upon a trans- 
action which is passed and conflrmed. Parkersburg v, Brown, 106 
U. S. 487, 1 Sup. Ct. 442; Buzard v. Houston, 119 U. S. 347, 7 Sup. 
et. 249. 

In the case of Smith v. Bourbon Co., 127 U. S. 105, 8 Sup. Ct. 1043, 
a judgment créditer, upon the reitum unsatisfled of his exécution 
against his insolvent debtor, flled his bill against the debtor, a rail- 
road company, and the county of Bourbon, from which, as was al- 
leged, there were certain bonds due, but not yet delivered to the 
défendant railroad company. The object of the bill was to compel 
the railroad company to assign to complainant its claim for the 
bonds, and to compel the county to deliver the bonds to complain- 
ant in satisfaction of his judgment. It was held that the relief 
prayed for against the railroad company might be granted, and 
that it might be compelled to assign its claim to complainant with 
v.66F.no.6— 51 
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the riglit to sue for the bonds In the name of the company, but that 
the relief prayed for against the county was without the jurisdictioQ 
of the court, being of a légal nature and enforceable by mandamus, 
and the bill was dismissed as to that défendant. Near to thi» 
question is that raised by the cause of demurrer assigned, upon the 
ground that the bill is multifarious. ïhe relief prayed is spécifie. 
The objecte of the bill are that the mortgage may be foreclosedj 
that the application for loan, the appraisal, the note, and bond, 
which are alleged to hâve been lost, may be set up and established ; 
"that judgment be declared on said bond" against Swabey and 
Jenkins; and that Petty, Thomas, and Hutsell be declared liable 
to complainant for their fraudulent représentations. 

Hère are several independent causes of action, each of which is 
sufflcient in itself to support a separate suit. Some of the défend- 
ants are concemed with some of the causes of action, and not with 
others, while others of the défendants are not concemed with those 
which involve the former. Besides this, as to some of the causes 
of action, the défendants therein are entitled to hâve the issues 
triedby a jury, of which right they would be deprived if the com- 
plainant were permitted to draw them ail into a court of equity. 
That is the predicament of the défendant Hutsell. The rule against 
such practice is well established. Campbell v. Mackay, 1 Mylne & 
0. 603; Brown v. Deposit Co., 128 U. S. 403, 9 Sup. Ct. 127; New- 
land V. Rogers, 3 Barb. Ch. 432; Association v. Denton (recently de- 
cided in this court) 65 Fed. 569; 1 Uaniell, Ch. Prac. 335. In the case 
of Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, much relied on by 
the complainant, no objection was taken to the bill until the case 
vas brought to the hearing, and much stress is laid upon this cir- 
cumstance in the opinion. The défendant Tyler was an offlcer in 
the corporation, and had been the efficient agent in perpetrating 
the fraud compkiined of. The bill prayed for a discovery, and 
Tyler was a necessary party for the obtaining of such relief. Hère 
no discovery was sought by the bill, and the objection was taken 
seasonably and in the proper mode. We are of the opinion that 
there is in this bill such misjoinder of causes and parties as to 
render it subject to the objection of multifariousness. 

The complainant claims that its right to come into equity is 
supported by the fact that it has lost certain instruments which it 
deems necessary to hâve set up and established as the basis of its 
recovery. The "instrument," so called, on which it charges Hutsell, 
and which is alleged to be lost, is not any instrument of title to 
corporeal property, nor a bond or note, nor, indeed, a contract in 
writing inter partes, whereby an obligation was assumed, but a 
mère pièce of written évidence upon which, with other proof, the 
complainant seeks to charge the défendant with a tort. This is 
not an instrument such as a court of equity undertakes to establish 
on an allégation of its loss. The jurisdiction of equity in this class 
of cases has been extended beyond the cases of instruments under 
seal, bf which profert could not be made at common law, and in- 
cludes those of lost notes and other writings obligatory, in which 
the court may require the complainant to give an indemnity to the 
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défendant against vexation by any other person who may after- 
wards corne with the supposed lost instrument, elaiming under an 
assignaient. Some of the anthorities manifest an unwillingness to 
go beyond the cases of negotiable instrnments. It is not necessary 
for us to décide precisely where the limit should be fixed. It is 
suflQcient to say that there is, in this case, no ground which has 
been suggested as the basis of relief in such cases, upon which the 
court could take action. 2 Pom. Eq. Jur. §§ 831, 832; 1 Story, Eq. 
Jur. §§ 81-88. Upon proper application to the court below, it is 
quite likely that the court on sustaining the demurrer might hâve 
given complainant leave to trim down the bill as respects parties 
and subjects, so that it would hâve been allowed to proceed for its 
proper purpose. But it has chosen to stand by its bill, and bring 
the case hère on appeal. In our opinion, the decree below was right 
in sustaining the demurrer, and in dismissing the bill; but we think 
that should hâve been done with.out préjudice, the case having 
heen disposed of on demurrer, and not on the merits. Durant v. 
Essex Co., 7 Wall. 107, 113; Oattle Co. v. Frank, 148 U. S. 603, 612, 
13 Sup. et. 691. For that reason, the case must be remanded to 
the court below, with instructions to modify its decree by adding 
a provision that the dismissal of the bill be without préjudice to 
any other remedy to which the complainant may be entitled. 
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CENTRAL KAILROAD & BANKING CO. OF GEORGIA v. FARMERS' 

' LOAN & TRUST CO. OF NEW YORK. FARMERS' LOAN & TRUST 

00 OF NEW YORK v. CENTRAL RAILROAD & BANKING CO. OF 

GEORGIA. 

(Circuit Court of Appeals, Pifth Circuit. February 25, 1895.) 

No. 319. 

1. RaiijROAd Receiverships — Payment for Supplies. 

The G. Ry. Ce, in June, 1891, was leased to the R. Ry. Co., whicli went 
into possession, and operated the C. Ry. Co. lines until March, 1892, when 
a receiver of the C. Ry. Co. was appointed, and tooli possession of its prop- 
erty. After the lease, and before the receivership, a contract was made for 
a supply of coal to the 0. Ry. Co., under which coal was dellvered both 
within six months before and after the receivership, some of which was 
used before the receivership, some was on hand when the receiver was ap- 
pointed, and was taljen and used by hiro, and some was delivered to and 
used by him. Held that, without regard to who made the contract, the coa) 
having been furnished for and used in the opération of the C. Ry. Co.'s 
lines, for the purpose of carrying on Its business, the receivers should be 
dlrected to pay not only for that which had been delivered to them, but 
for that which had previously been delivered to the road and used, either 
before or after the receivership. 

El Same— Patment frosi Cokpds dp Estate. 

It appeared that before the receivership there had been a diversion of In- 
come for the payment of interest on bonds, and that the receiver expended 
for betterments, out of the income, a sum larger than the claim of the sellers 
of the coal. Eeld, that payment for the coal should be made out of the 
corpus of the property, if the income was insufflcient 
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Appeal from tlie Circuit Court of tlie United States for the East- 
em Division of the Southern District of Georgia, 

This was a bill by Rowena M. Clark against the Central Eailroad 
& Banking Company of Georgia, and dépendent bills by the Cen- 
tral Railroad & Banking Company against the Farmers' Loan & 
Trust Company, and by the Farmers' Loan & Trust Company against 
the Central Railroad & Banking Company, ail of which were Con- 
solidated, and a receivership of the property of the Central Railroad 
& Banking Company, in the flrst suit, extended to the three. The 
Virginia &• Alabama Coal Company and the Sloss Iron & Steel 
Company intervened, seeking payment by the receiver for certain 
coal supplied to the railroad. The circuit court made a decree al- 
lowing the claim in part. The interveners appeal. 

This is a suit brought by intervention for coal fumished by the interveners, 
the Virginia & Alabama Coal Company and the Sloss Iron & Steel Company, 
for the opération, of the Central Railroad & Banking Company of Georgia 
whlle being operated by the Richmond & Danville Railroad Company. AU 
the coal chargea for as fumished before the appointment of receivers for the 
Central Railroad Company was fumished withiu less than six months prior 
to such appointment. The Central Railroad was leased to the Georgia Pa- 
cific Railroad Company; the Georgia Pacific was leased to the Richmond & 
Danville Railroad Company; and the latter company, under color of this 
lease, was operating the Central Railroad Unes. On June 1, 1891, the Central 
was leased to the Georgia Pacific Railroad Company; and on the same day 
the Richmond & Danville (to which the Georgia Pacific was already leased) 
went into the possession of the Central, and operated the same till March i, 
1892, at which date the receivers of the Central were appointed. ïhe lease 
transf erred not only the main Unes of the Central, but varions Unes wbich it 
controUed by lease and by stock ownership. It further provided that the 
lessees should take possession of the leased property as a running road, 
taking such cash and crédits as were then due, and, on the other hand, obli- 
gating the lessees to pay the current debts of the lessor company for supplies, 
etc. The lease also provided that the lessee should pay the interest on the 
bonds and debentures of the Central and of the Unes upon which the Central 
had guarantied interest on bonds, and also dividends on the stock of the 
Central. It appears from the agreed statement of facts that the semiannual 
interest on the $5,000,000 of mortgage bonds of the Central was paid in Jan- 
Tiary, 1892 (the order appointing the receiver being dated March 4, 18!)2). It 
is also an agreed fact that during the receivership the Central expended for 
betterments on its railroad Unes, from the Income of the roads 'during the 
receivership, a sum much larger than the entire claim of the interveners. To 
set aside the lease, Mrs. Rowena M. Clark, a stockholder, brought her bill 
against the Central Railroad, under which a receiver was appointed Maich 4, 
1892. The Richmond & Danville and Georgia Pacific Companies disclaimed 
any rights under the lease, and no issue was raised in relation thereto such 
as to requîre décision as to the validity or Invalidity of the lease, and such 
question has not been determined. Shortly afterwards the Central Railroari 
flled a dépendent bill, under which the same receivership was continued, anci 
under which it was also extended to the Port Royal & Augusta Railroad and 
the Port Royal & Western Caroliua Railroad. The Farmers' Loan & Trust 
Company, the trustée for the mortgage bondholders of the Central Railroad, 
afterwards flled Its dépendent bill in said cases, under which the same re- 
ceivership was continued. AU thèse cases were afterwards Consolidated. 
On July 13, 1891, a contract was made with the Virginia Company for the 
purchase of a year's supply of coal to operate the Central Unes. The cou- 
tract stipulated for 90 cents per ton of 2,000 pouuds, to be delivered on cars 
at the mines, and to be shipped at times and in quantities to suit. In pur- 
suance of this contract the Virginia Company between September 16, 1891, 
and March 4, 1802, sliipped to the division superintendents (Curran at Maçon, 
Dill at Savannah, and Epperson at Augusta) coal to the amount (per contract 
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price of 90 cents per ton) of $26,607.44. The Sloss Company, under the same 
contract, by the consent of both parties, suppUed coal to the amouut of $14,- 
359.38, but at an agreed price of 95 cents a ton. Ail bllls were made ont in 
the name of the Central Company. The price at which the Central Kailroad 
got the coal was 7 or 8 cents per ton less than the market price at that time. 
It appears that, while much of the coal was used in the opération of the 
Central Railroad prior to the receivership, a large part of the coal delivered 
was in its bins at the time of the appointment of the receivers on March 4, 
1892, and went into their possession and was used by them, and that some 
of the coal was received after that time, and likewise went into the posses- 
sion of the receivers. An agreement of counsel is found in the record as 
follows: "It is agreed that the coal described in the exhibit to the inter- 
vention by amounts and dates of shlpment was delivered by the intervener 
to the railroad Unes of the Central Railroad and Banking Company of Geor- 
gia, which was being operated by the Rlchmond and Danville Railroad Com- 
pany tUl the 4th of March last, at the dates and in the amounts shown by 
said exhibits." It, however, appears that some of the coal delivered to the 
Central Railroad was used by several other railroads known as the Port 
Royal & Augusta, the Port Royal & Bastern Carolina, and the Charlotte, 
Columbia & Augusta Railroads. The master's report finds that coal of the 
Virginia Company, worth $13,735.89, was used prior to the receivership; that 
coal worth $6,700.50 was in the bins at the time of the appointment of the 
receiver, and that coS,l worth $6,171.30 was received by the recelver after his 
appointment, and that, of the coal of the Sloss Company, coal worth $10,320.17 
was used prior to the appointment of the receiver; that coal worth $3,818 
was in the bins March 4, 1892, and that coal worth $776 arrived after the 
appointment of the receivers. The circuit court held the Central Kailroad 
and the receivers liable only to the extent of the coal which was delivered 
after March 4, 1892 (holding them liable at the contract price), and rendered 
a decree accordingly. From that decree the interveners appeal. 

Walter B. Hill, for appellants. 
Marion Erwin, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MEN, District Judge. 

TOULMIN, District Judge, after stating tlie case as above, de- 
livered the opinion of the court. 

From what appears in the record we are satisfied that the debts 
claimed by the interveners for coal delivered prior to the appoint- 
ment of the receivers were current debts for operating expenses of 
the Central Railroad lines, made in the ordinary course of business, 
to be paid out of the current eamings. The coal was purchased in 
the name of the Central Railroad. It was delivered on its lines, and 
was furnished for their opération, and, with the exception of a small 
amount, vt'as used by them. There was évidence that the contract 
for the purchase of the coal was made by the Central Railroad, and 
the master so found. The circuit court, however, differed with and 
overruled the master in such finding. 

In our view of the case, it makes no différence whether. the con- 
tract for the purchase of the coal was made by the Central Rail- 
road or by the Richmond & Danville Railroad. The coal was deliv- 
ered on the lines of the Central Railroad, and was furnished for 
and used in their opération. The Richmond & Danville Railroad 
Company had the possession of the Central Railroad lines, was op- 
erating them, collecting their revenues, and was under the obligation 
to pay out of their earnings the current expenses and the interest on 
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their bonds. But whether that possession was lawful or otherwise, 
or whatever the relations between the two railroads may hâve been, 
we think that the Central Railroad was liable for the necessary sup- 
plies furnished and used for the purpose of keeping its road in suc- 
cessful opération, and carrying on its business as a common carrier. 
Such debts are preferential, and the persons to whom they are due 
are entitled to hâve the income of the reeeivership used in payment 
of them as the railroad Company would hâve been bound in equity 
and good conscience to use it if no change in the possession of the 
property had been made. Parmers' Loan & Trust Co. v. Kansas 
City, W. & N. W. R. Co., 53 Fed. 182; Burnham v. Bowen, 111 U. S. 
776, 4 Sup. et. 675; Fosdicli v. Schall, 99 U. S. 235. In this case the 
equities are especially favorable to the interveners, for it appears 
that there was a diversion of the income for the payment of in- 
terest on bonds of the Central Eailroad in January, 1892, some two 
months before the receivers were appointed; and it also appears 
that the receiver expended from the income for improvements ou 
the railroad property a sum much larger than.the claims of the 
interveners. Our opinion is that the receivers are liable not only 
for the coal which they received after their appointment from un- 
loaded cars, but that they are equally liable for the coal which 
was in the bins at the date of their appointment, and which they 
took possession of and used in the opération of the Central Rail- 
road lines, and that, as représentatives of the Central Railroad & 
Banking Company of Georgia, they are also liable for the coal de- 
livered to and used by the Central Railroad lines prior to their ap- 
pointment, and which was then unpaid for. For that portion of the 
coal used at Augusta by the three railroads there, as shown by 
the évidence, the Central Railroad and the receivers are liable, ex- 
cept as to that used by the Charlotte, Columbia & Augusta Rail- 
road. It appears that the other roads mentioned were under the 
control of the Central Railroad, and were a part of its system. The 
Charlotte, Columbia & Augusta Railroad was not. It does not ap- 
pear that the court in appointing the receivers made any provision 
for the payment of the interveners' claims, but, as there is évidence 
in the record showing that current eamings, before the receivers 
were appointed, were diverted to paying interest on the bonded debt, 
and that after their appointment they made large permanent im- 
provements on the railroad property, the interveners should be al- 
lowed payment of their claims from the corpus of the property, should 
the earnings in the hands of the receivers be insufûcient to pay them. 
The interveners are only allowed the price stipulated for, and which 
they expected to receive when the coal was delivered, and which is 
in fact the price claimed in their pétition of intervention. In our 
opinion, the view which the circuit court took of this case was an 
erroneous one, and the decree must be reversed, and the case is re- 
manded to the circuit court with instructions to enter a decree in 
favor of the interveners for the amounts respectively due them for 
coal delivered to the lines under the control, and forming a jwirt of 
the System, of the Central Eailroad & Banking Company of Georgia, 
as shown by the évidence in this case, including the coal furnished 
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before the appointment of the receivers, and that found in the bins 
at tbe time of such. appointment, and of which the receivers took 
possession, as well as the coal delivered to the receivers after their 
appointment, the amount due being determined by the contract 
price, and an order that they recover from the Central EaUroad & 
Banking Company of Georgla and the receivers of the same such 
sums thus found to be due. No decree will be entered in favor of 
the interveners for the payment of that portion of the coal which 
v^'ias used by the Charlotte, Columbia & Augusta Kailroad Company. 
Keversed and remanded. 



WOOD V. PAINE et al. 

(Circuit Court, D. Bliode Island. Mardi 29, 1895.) 

No. 2,501. 

1. WiLLS— ACTrON TO CONSTBtJE— JURISDICTION OP FEDERAL COURT8. 

A will having been established by compétent authority, the fédéral 
courts bave jurisdlction to détermine its interprétation, in an action be- 
tween citizens of différent states. 
8. Charitable Devise — Désignation op Beneficiaries— Want op Truster. 

A devise to the town council of Coventry, R. I,, in trust for the support 
of the poor of said town, Is not void for uncertainty as to the beneficiaries, 
or incapacity of the trustée to take,— town councils in Khode Island being 
unincorporated bodies,— as a court of chancery will not permit a charitable 
trust to fail for want of a trustée, or because its particular purposes are 
uncertain. 

Bill in equity by Horace B. Wood against George T. Paine and 
others for the construction of a will, and for further relief. De- 
fendants demurred to the bill. 

Dexter B. Potter, for complainant. 

Thomas G. Greene, for respondent Paine. 

Ezra K. Parker, for respondents Capwell and others. 

CAEPENTER, District Judge. This is a bill in equity filed by 
Horace B. Wood, a citizen of the state of Michigan, against George 
T. Paine, Searles Capwell, Albert D. Burnham, Josiah Andrews, 
Daniel H. Freeman, and George A. Field, citizens of the state of 
Ehode Island, and allèges as follows: 

"That one Horatio N. Waterman, at the time of his decease, resided in East 
Greenwich, county of Kent, said state of Rhode Island, and was a citizen of 
said state. That he died on or abont the 16th day of ,7une, A. D. 1891, leav- 
ing an instrument in writing which purported to be his last will and testament, 
and which was admitted to probate in the probate court in said town of East 
Greenwich; and, an appeal therefrom having been taken to the suprême court 
of said state, said will was sustained by a verdict of a jury, and a final decree 
was entered in said court again admitting said will to probate, but no con- 
struction was put upon any of the several clauses of said will, nor was your 
orator a party to said proceedings. That a new ti'ial was afterwards peti- 
tioned for, but the pétition was dismissed, and ail légal proceedings in said 
inatter are now ended in tlie state courts. That in and by said will, a copy of 
which is hereto annexed as Exhibit A, and niade a part hereof, said Horatio 
N. Waterman gave in spécifie legacies the surn of si.xteen thousand dollars to 
divers persons. His farm, in the town of Coventry, with buildings, improve- 
ments, growing crops, and farming utensils, be gave to two nièces, together 
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■wlth ail of hls furniture, croekery, wearing apparel, beds, beddlng, watches, 
and jewelry; and to another legatee he gave ail of his tools, utensils, and tool 
chests. That he tlien directed liis exécuter, after paying ail debts, espenses, 
bequests, and devises, including his own compensation, to invest ail the rest 
and resldue of his estate In first mortgages on real estate, In United States, 
State, or city bonds, In bank stocks, or in other good and safe income-producing 
seeurities, and then, under the direction of the suprême court of Rhode Island, 
to convey said invested fund to the town council of the town of Coventry, to 
be held by theni and their successors forever, In trust, the income thereof to 
be annually expended, under their direction, in the support of the poor of his 
native town of Coventry; but this last provision has not yet been executed. 
That safd town council is not an incorporated body, but the members thereof 
are annually elected under the statutorj' provisions of said state, the présent 
members being as follows, vlz.: Searles Capwell, Albert D. Burnham, Josiah 
Andrews, Daniel H. Freeman, and George A. Field. And your orator is in- 
formed and believes, and therefore avers, that the amount of the estate of said 
Waterman now in tlie hands of said défendant as executor, and that would 
go to said town council under the sixth clause of said will (including the testa- 
tor's homestead estate in said East Greenwich), is about the sum of seveuty- 
flve thousand dollars, and of that sum, as helr at law of said Horatio N. Water- 
man, your orator would be entitled to more than six thousand dollars. That 
said clause of said will is inoperative and void, and that ail of the heirs at law 
of said Waterman are as such heirs entitled to ail of the estate left by hlm, 
and not speclflcally devised in other clauses of said will than the flfth and 
sixth clauses thereof." 

The bill prays that the said sixth clause may be declared to 
be null and void, and that the respondent Paine, who is executor 
of the will, may be decreed to pay to the complainant his por- 
tion of that part of the estate of the said Horatio N. Waterman 
which would otherwise go to the town council of Coventry un- 
der the sixth clause. 

The sixth clause of the will is in the folio wing words: 

"Sixth. I direct that my executor shall, after paying ail debts, expenses, be- 
quests, and devises, including his own compensation, invest ail the rest and 
resldue of my estate in first mortgages on real estate, in United States, state, 
or city bonds, in bank stocks, or in other good aud safe iucome-pfdducniig si'- 
curities, and shall then, under direction of the suprême court of Rliode Island, 
convey said invested fund to the town council of the town of Coventry, R. 1., 
to be held by them and their successors forever, in trust, the Income thereof to 
be annually expended, under their direction, in the suijport of the poor of my 
native town of Coventry." 

General demurrers to the bill hâve been flled by the respond- 
ent Paine and by the respondents Capwell and others. The con- 
tention of the complainant is that the sixth clause of the will 
is void — First, because town councils in Rhode Island are not 
corporatiojis, and therefore there is no trustée who can take; 
and, secondly, that the devise for the support of the poor of 
Coventry is void, because there is no deflned beneficiary. 

The will having been established by authority compétent for 
that purpose, there seems to be no doubt of the jurisdiction of this 
court to détermine questions as to the interprétation thereof in 
this case, in which the complainant is a citizen of Michigan, and 
ail the respondents are citizens of Ehode Island. Compare In 
re Cilley, 58 Ped. 977. Since the testator had his domicile in 
Rhode Island, and the land devised is situate in that state, it 
follows that the validity of the devise which is hère brought in 
question is to be determined by the law of the state of Ehode 
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Island. Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. 336. The 
origin and judicial history, as well as the true foundation, nature, 
and extent, of the doctrine of charitable uses in the law of Ehode 
Island, and of the jurisdiction of the suprême court of that state 
in relation thereto, may be found stated in Pell v. Mercer, 14 
E. I. 412, which was decided in 1884. The décisions of the su- 
prême court of Ehode Island made since that time, relating to the 
questions hère at issue, are Ehode Island Hospital Trust Co. v. 
Olney, 14 E. I. 449; Almy v. Jones, 17 E. I. 265, 21 Atl. 616; Kelly 
V. Nichols, 17 B. I. 306, 21 Atl. 906; Palmer v. Bank, 17 E. I. 
627, 24 Atl. 109; Pétition of Van Horne, Index NN, 14, 28 
Atl. 343. Ail thèse cases are in entire accord, and they, there- 
fore, state the law of Ehode Island on this question. In order 
fully to deflne the broad basis on which the doctrine of charita- 
ble uses and the jurisdiction of the courts of that state now stand, 
it would be necessary to quote ail the observations on thèse points 
which appear in the very learned and Tery clear opinion in Pell 
V. Mercer. I think it amply sufficient for the présent purpose 
to observe that indeflniteness in the purposes and objects of a 
charitable bequest are by no means a ground from which the inva- 
lidity of the bequest may be argued, and that any defect in the per- 
sons to take the trust estateor to exécute the trusts will be supplied 
by the plenary jurisdiction of the court. "Though indeflnite," 
says Mr. Chief Justice Durfee, "it is upheld. If it is designed 
to be perpétuai, it is perpetuated. It is a matter of public pol- 
icy to conserve it from failure. * * * A court of chancery 
* • • does not permit the trust to fail because îts particular 
purposes are uncertain, but furthers the gênerai intent of the 
donor, by deflning them." From thèse, and from uiany other ob- 
servations in the cases above cited, it seems clear that charitable 
bequests are looked on with the highest favor under the law of 
Ehode Island. If there were doubt whether the particular be- 
quest hère in question could be sustained under that law, then 
in that case it seems to me that I ought not to retain this bill. 
The law of the state is to be hère ascertained as a fact, and the 
décisions of the state court should receive their full effect and 
meaning, and not be reduced in effect by distinction and inter- 
prétation. But, on the other hand, it seems to me clear that the 
bequest hère in dispute cornes within the law of the state. The 
demurrer must therefore be sustained. 



CHATTANOOGA, R. & C. B. OO. et al. v. EVANS. 

(Circuit Court of Appeals, Sixth Circuit Aprll 2, 1895.) 

No. 203. 

1. RAn-BOAD CoMPANiES— Power to Sell Boad — State Statctes Cohcbrst- 
INO FoREiGN Corporations. 

A state statuts, declaring It unlawful for any forelgn corporation to own 
or acqulre property In the state, or do any business tliere, without first 
fliing a copy of Its charter in the office of the secretary of state, and 
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an abstract thereof in each county in wliicli it desires to do business (Act 
Tenn. March 26, 1891), does not take it out of the power of a railroad Com- 
pany previously owning property, and authorized to do business in the 
State, to malie a valid sale of ail such property, witliout first complying 
, with the provisions of the statuts. 

2. SaMB — RiGHT OF FOUKIGN RaILROAD COMPANY to do B0SINKSS IN A StATE. 

The Tennessee statute of March 23, 1887, by its first section, authorized 
foreign railroad companies to extend thelr roads into the state a distance 
not exceeding flve miles, for the purpose of reaching a terminal point or 
dépôt. The second section authorized such corporations to acquire a riglit 
of way to such terminal point by purchase, gift, or condemnation. Section 
3 gave them power to purchase real estate necessary for the érection of 
dépôts, shops, yards, etc., and concluded with the proviso that "they sball 
flrst apply for and receive a charter in this state." Eéd, that the proviso 
should be construed as applying only to the section in which it was found, 
and that a railroad company .was 'authorized undor the previous sections 
to acquire a right of way, and construct its road thereon, without first se- 
curing a charter from the state. 

3. 8ame. 

A statute declaring it unlawful for any foreign corporation to acquire 
property in the state, without first complying with certain prescribcd con- 
ditions, and declaring a penalty against any one violating this provision 
(Act Tenn. March 2(5, 1891), does not invalidate a purchase made without 
compliance therewith, but merely subjects the offender to the pnnishment 
prescribed. 

4. Cobporations—Insolvbkcy— Power to Sell Assets— Rights of Ceeditors. 

The property of a corporation is not a trust fund for its creditors in any 
such sensé that its mère insolvency, while still a going concern, will pre- 
vent it from making a bona fide sale of ail Its property, which will be valid 
as against mère contract creditors. 

5. RAiiiROAD Companies— Lien for Labor and Materials, 

The Tennessee statute of 1877, providing, among other things, tbat no 
railroad company shall hâve power to croate any lien on its property which 
sliall be valid as against judgments and decrees "for timber furnished and 
work and labor done on, or for damage to persons and property in the 
opération of, its railroad in this state," does not include material furnished 
and work done in the creditor's machine shops upon locomotives; or rail- 
road supplies, such as tools, spikes, hardware, etc.; or damages resultiug 
from détention of freiglit shipped over the Une, uuless such damage was 
occasioned by an actual injury to the property, and unless the same oc- 
curred wlthin the state. 

6. Same. 

The above statute does not apply to a bona flde sale of the railroad prop- 
erty, as distinguished from an attempt to croate a lien thereon. 

'}'. Same— Sale IN Fh^ud of Creditors. 

A sale of the entire property of an Ihsolvent railroad company, under an 
arrangement whereby the entire purchase price is distributed among the 
stockholders, is fraudulent and void, as against unsecured creditors, when 
such creditors are known to exist by both parties to the sale. 

8. Same— Knowledge of Qrantee. 

A corporation which purchases ail the property of a railroad company, 
knowing that such company is insolvent, under an an-aagement by which 
a large part of the purchase priée will be placed beyond the reach of cred- 
itors, if there are any, is under a duty to Inquire as to the existence of un- 
secured creditors, and is chargeable with ail knowledge which such an in- 
qulry would diselose. 

9. Samb — Rights of Unsecured Creditors. 

An insolvent railroad company sold its entire property to another rail- 
road company for bonds of the latter company, which were gnarantied by 
a banking corporation. The contract of sale provided that the larger part 
of thèse bonds should be distributed to holders of stock and income bonds 
of the selling company, and that, in considération for the guaranty, the 
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said Stock and income bonds were t» be delivered to the banking corpora- • 
tien, and held as its property. Edâ that, aa against unsecured credltors of 
the selling company, the income bonds must be consldered as paid and can- 
celed. 
10. Rbplevin op Attached Pboperïy — Keplevin Bond— Lia! mr y of Surb- 

TIES. 

Under the Tennessee statute (MilL & V. Code, § 4250), the défendant, in 
an attachment suit, is authorized to replevy the property upon giving bond, 
either in double the amount of plaintifC's demand, conditloned to pay tbe 
same, or in double the value of the property attached, conditioned to pgy 
such value, in the event of being cast in the suit. Hdd, that where a bond 
•was given which dld not clearly show whether it was given for double the 
amount of the demand or double the value of the property, but which was 
conditioned "to be satisfied by delivery of the property or its value," thii 
condition us thus expressed must control, and a Personal decree for thij 
amount of the recovery could not be entered against the sureties. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. ' 

This was a bill by H. Clay Evans against the Chattanooga, 
Eome & Columbus Kailroad Company and others, to subject cer- 
tain railroad property to the payment of a judgment. The cir- 
cuit court found in favor of the complainant's claim, and, the 
property having been attached and then replevied by défendants, 
a decree was pronounced against ail the parties to the replevin 
bond, from which decree they hâve appealed. 

The Chattanooga, Rome & Columbus Railroad Company is a corporation 
of the State of Georgia. Its road was constrncted in 1SS7, and inchided about 
157 miles of railroad, extending from Carrolton, in the stato oï Georgia, to 
Chattanooga, in the state of Tennessee. Ouly abolit flve miles of its entlre 
line is within the state of Tennessee, the remaiuder being within the state of 
Georgia. The Savannah & Western Railroad Company is another Georgia 
corporation, owning and operating a line of railroad in that state. In May, 
1891, the first-named railroad sold and conveyed its entire liue of railroad, 
and ail of its equipments and assets of every kind, to the latter company. 
This sale by the one company to the other was fully authorized by the charter 
of each of the contractiug companies. Tlie complainant Evaus is a judgment 
creditor of the selling company, with an exécution returned nulla bona. His 
original bill was filed in the Tennessee chancery court, for the purpose of 
subjecting so much of the property of the Chattanooga, Rome & Columbus 
Railroad Company as was situated within the state of Tennessee. The entire 
property of the selling company was at the tiuie of sale subject to two 
mortgages, the Central Trust Company of New York being the trustée in 
each. The first mortgage was to secure 2,240 5 per cent, gold bonds, of the 
dénomination of $1,000 each; and the second included the same property, as 
well as the income of the mortgagor company. This latter mortgage was to 
secure "income bonds," aggregating $1,400,000. Both thèse mortgages had 
been duly executed before Evans became a creditor. The object of his bill 
was to subject the Tennessee property to the satisfaction of his debt, not- 
withstanding thèse mortgages and the conveyance of the equity of rédemption 
to the Savannah & Western Railroad Company. His contention, briefly 
stated, was as follows: (1) That his judgment was for work and labor done 
on the property of the Chattanooga, Rome & Columbus Railroad, and that 
under the statute law of the state no mortgage made by a railroad in that 
state was valid as against an exécution upon such a judgment. (2) That 
both the selling and buying railroad companies were nonresidents of the 
state of Tennessee; that neither was incoi-porated under the law of Tennes- 
see, and neither was authorized to buy, sell, own, or operate a railroad In 
that state, neither having registered its charter as required by the law of that 
state; that the deed made by the debtor company was absolutely void for 
noncompliance with the requisite conditions authorizing nouresident corpora- 
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tiens to do business In that state. (3) That the sale to the Savannah & West- 
ern Kailroad Company was made with the purpose and intent of hindering, 
delaying, and defrauding the gênerai creditors of the seiiiug company, and 
that this purpose was Imown and participated in by the buying corporation. 
(4) That the seiling company was wholly insolvent at the time of the sale, 
and that its property was therefore a trust fund for the equai benefit 
of ail its creditors, and that a sale which deprived it of ail its assets, and 
made no provision for its gênerai creditors, was frauduient in law and fact. 
Evans' biU was flled for the benefit of hlmself and ail other creditors wbo 
might choose to intervene and become parties. An attachment was prayed 
and granted, which was levied, not only on the raiiroad situated wltbin the 
State, but upon locomotive engines, cars, machlnery, tools, office furniture, 
etc., found withln the jurisdlction. The property thus attached was replevied, 
under a provision found in the Tennessee Code, by the purchasing company 
and its lessee, the Richmond & Banville Raiiroad Company, and by the Cen- 
tral Trust Company, trustée, under the two mortgages heretofore mentioned. 
Subsequently the suit was removed from the state court into the United 
States circuit court for the Bastern district of Tennessee by two of the de- 
fendant corporations. Upon a final hearing the circuit court held that the 
attached property was subject to the claim of Evans, as well as to the clalms 
of two other creditors who had become parties by intervention, and a decree 
was pronounced against ail the parties to the replevin bonds for the fuli 
amount of the claims adjudged. From this decree ail the défendants hâve 
appealed and assigned eiTors. 

J. H. Barr and Alex. C. King, for appellants. 
R. P. Woodward, Clark & Brown, and Charles E. Evans, for 
appellees. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

LUETON, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The decree of the circuit court seems to hâve been rested upon 
two propositions: First. That the sale and transfer of the Chat- 
tanooga, Eome & Columbus Eailroad Company was frauduient and 
void as to the creditors of that company, and the property con- 
veyed subject to attachment. Second. That the obligation of the 
several replevy bonds executed to secure the discharge of the 
attached property from the custody of the court was such that 
the obligors therein were absolutely liable for the amount of 
the claim of each attaching creditor, and that this liability could 
not be discharged by the return of the replevied property. Those 
bonds were conditioned to pay off the claims of the several attach- 
ing creditors, or return the replevied property to the custody of 
the court, in case it should be determined that the property for 
which thèse bonds were a substitute should be held subject to 
attachment. Entertaining the opinion that the liability of the 
obligors in those bonds may be discharged by the performance of 
either alternative, it has become necessary to détermine the rights 
of the appellees in case the property shall be returned. This in- 
volves a séries of diificult and important questions, which will be 
considered in the following order: (1) Was the deed of May 1, 1891, 
conveying ail the assets of the Chattanooga, Eome & Columbus 
Raiiroad Company, so obnoxious to the statute law of Tennessee 
concerning foreign corporations as to be absolutely void, for any 
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and ail purposes? (2) Hâve the complainants, by reason of the 
character of their several claims, any such equity or lien as entitles 
them to a préférence over the two mortgages mentioned, or to fol- 
low the corporate property into the hands of a bona Me purchaser 
for value? (3) Was the deed of May 1, 1891, voidable for fraud by 
the creditors of the grantor corporation? 

First. What is the effect of the Tennessee statute of March 26, 
1891, upon the conveyance of May 1, 1891, to the Savannah & West- 
ern Éailroad Company? The insistence of appellees is that the deed 
then made by the Chattanooga, Rome & Columbus Railroad Com- 
pany is absolutely void as to so much of said road as was within the 
state of Tennessee, and that the title to the Tennessee portion re- 
mained in the grantor company. The second and third sections of 
that act are as follows: 

"Sec. 2. Be it further enacted, that each and every corporation created or 
organized under or by virtue of any govemment other than the state, for any 
purpose whatever, desiring to own property or carry on business in this state 
of any kind or character, shall flrst file in the office of the secretary of state 
a copy of its charter, and cause an abstract of same to be recorded In the 
office of the register In each county in which the corporation desires to carry 
on its business or to acquire or own property, as now required by section 2, 
of chapter 31, of Acts of 1877. 

"Sec. 3. Be it further enacted, that It shall be unlawful for any foreign 
corporation to do or attempt to do any business or to own or acquire any 
property in this state without havlng first complied wlth the provisions of this 
act; and a violation of this statute shall subject the offender to a fine of not 
less than $100 or more than $500, at the discrétion of the jury trj'ing the case." 

That the grantor company was lawfully doing business in the 
state, and had power to convey to one capable of acceptance, is not 
seriously resisted. It had acquired by gift or grant a right of way, 
and had constructed and operated its road for several years before 
the passage of the act of 1891. When that act was passed it cer- 
tainly had the option to abandon business in the state, or, by com- 
plying with its requirement, obtain the necessary authority to con- 
tinue doing business. If not permitted to "own or acquire any 
prpperty," it was clearly not the intent to prohibit a sale of that 
which it lawfully had, especially if made for the purpose of discon- 
tinuing business. Such a construction would operate to deprive 
the corporation of its property without due process of law, and 
would be a practical confiscation. That it was lawfully in the 
state was clearly recognized by the act of March 14, 1890, which 
recognizes it as a Georgia corporation owning and operating a rail- 
road from Chattanooga to the Georgia state Une, and empowered 
the city of Chattanooga to ratify a subscription to its corporate 
stock theretofore irregularly made, on condition that the amount 
thereof should be expended within the city in acquiring dépôt facil- 
ities, shops, etc. Independently of this, wè think that the state 
had licensed the construction of this road by the act of March 23, 
1887. That act reads thus: 

"Section 1. Be It enacted by the gênerai assembly of the state of Tennessee, 
that any railroad corporation created by the laws of any other state, shall 
be authorized and empowered to extend Its railroad into this state a distance 
of not exceeding five miles from the point of Its entrance into this state, for 
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the purpose of reachlng a terminal point, or a gênerai or a union dépôt. In or 
In the viclnity of any clty, town, or village In thls state. 

"Sea 2. Be It further enacted, that such corporations may acquire the right 
o( way for thelr railroads from the Une of thls state to thelr terminal points 
or dépôts, In thls state, by purchase, or by glft, or by condemnatlon, according 
to the laws of thls state, as provlded In sections 1550-1573, Inclusive, of the 
Code of Tennessee (MllUken & Vertrees). 

"Sec. 3. Be It further enacted, that such corporation shall hâve the power 
and rlght to purchase, hold, use, and enjoy ail real estate necessary for the 
érection and maintenance of thelr dépôts, shops, yards, sldetracks, turnouts, 
and switches, both along the route and at thelr terminal points In thls state: 
provlded, they shall first apply for and recelve a charter in thls state." 

The proviso appended to the third section should be limited ta 
the power s granted by that section. To apply it to the two flrst 
sections would be répugnant to their purpose and intent, and such 
a construction would be inadmissible, unless no other construc- 
tion was possible. Savings Bank v. U. S., 19 Wall. 227-236. A 
proviso to a particular section does not apply to others, unless 
plainly intended. Suth. St. Const. § 223; U. S. v. Babbit, 1 Black, 
55. The grantor corporation had acquired a mère right of way, 
and seems to hâve owned no dépôt or yard or shops or other ter- 
minal facilities at Chattanooga. But it is argued that, if it be con- 
ceded that the grantor had power to convey, the grantee had no 
power to take, own, or acquire, not having complied with the pro- 
visions of the act of 1801. That a state bas the right to prescribe 
terms upon which a corporation of another state or country may 
carry on business within its borders is well settled. Bank v. 
Earle, 13 Pet 519; Insurance Co. v. French, 18 How. 404; Paul v. 
Virginia, 8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Fritts v. 
Palmer, 132 U. S. 282, 10 Sup. Ct. 93. That there are limitations 
upon this power is equally well settled, for it cannot impose as a 
condition that such nonresident corporation shall not resort to the 
courts of the United States. Insurance Co. v. Morse, 20 Wall. 
445; Barron v, Burnside, 121 U. S. 186, 7 Sup. Ct. 931. Neither 
would a statute be valid which imposed any condition conflicting 
with the constitution or laws of the United States. A limitation 
upon the right of a corporation of another state to carry on com- 
merce between the states would be an infringement upon the 
exclusive control of congress over commerce among the states. 
Paul V. Virginia, 8 Wall. 168; Manufacturing Co. v. Ferguson, 
113 U. S. 734, 5 Sup. Ct. 739. The agreed statement of facts upon 
which this case was heard sets out that "the only business that 
was doue by the C, R. & C. R. R. Co. within the state, and that 
done by the Savannah & Western R. R. Co. after its purchase of 
said road, and by the Richmond & Banville R. R. Co. in operating 
said road, was that of Interstate commerce or traffic, consisting in 
the carrying of passengers, baggage, freights, and the United 
States mails from the state of Georgia and other states into the 
state of Tennessee, and vice versa." It has been earnestly argued 
that any law of the state imposing any conditions, not strictly of a 
police character, upon a nonresident corporation, engaged ex- 
clusively in interstate commerce, by which it was prohibited from 
acquiring the necessary facilities to conduct such commerce, would 
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be inhibited as an interférence with Interstate commerce. We 
do not think it necessary to détermine this question, being of opin- 
ion that the conveyance of tliis road to the grantee company was 
operative to pass such title as the grantor company had. The 
Tennessee act does undoubtedly make unlawful the acquisition of 
property within the state by any nonresident corporation until it 
first acquires the right to do business in that state in the mode 
prescribed by the local law. Assuming, therefore, that when the 
Savannah & Western Bailroad Company acquired this property 
it violated the law of the state, yet it does not follow that the 
title remained in the grantor company notwithstanding its con- 
Teyance. Neither does it follow that the grantor, or its assignée 
or creditors, could institute a proceeding to recover the title. The 
Tennessee statute subjects the corporation violating the statute to 
a fine. It nowhere déclares that the conveyance by which the 
offending corporation acquired the property shall be inoperative to 
pass the title out of the grantor. The prohibition upon the acqui- 
sition of property found in this statute is substantially the same as 
that in a Colorado statute construed in Fritts v. Palmer, 132 U. S. 
282-289, 10 Sup. Ot 93. The suit in that case was by a subséquent 
grantee, who took a quitclaim deed after his grantor had made 
deed to a nonresident corporation. The Colorado statute pro- 
hibited the acquirement of real estate within the state by any non- 
resident corporation until it had flrst acquired the right to do 
business in the state in the mode prescribed by the statute. It 
did not déclare that titles taken in violation of the law should be 
wholly and absolutely void, nor that the title should remain in the 
grantor. It did, however, impose a severe penalty for its viola 
tion. The court held that the title passed by the deed to the cor- 
poration, and could not be recovered by the grantor or one stand- 
ing in his shoes, saying: 

"The fair implication Is that, in the judgment of the législature of Colorado, 
tliis penalty was ample to effect the object of the statutes prescribing the 
terms upon whlch foreign corporations- might do business in that state. It is 
not for the judieiary, at the instance or for the benefit of private parties, 
clalmlng mider deeds executed by the person who had previously conveyed 
to the corporation, according to the forms prescribed for passing title to real 
estate, to infllct the additional harsh penalty of forfeiting, for the benefit of 
such parties, the estate thus conveyed to the corporation and by it conveyed 
to otbers. If Groshon, the grantor of the Comstocli Mining Company, had 
himself brought this action, the Injustice of his claim would be conceded. 
But the présent plalntiff, who asserts title uoder a quitclaim deed from 
Groshon made after the property had passed, by the sale under the deed of 
trust; from the mining company, cannot, in law, occupy any better position 
than the original grantor would hâve doue if he had himself broùght this 
action. If the législature had Intended to déclare that no title should pass 
under a conveyance to a foreign corporation purchasing real estate before 
It acquires the right to engage In business in the state, and that such a con- 
veyance should be an absolute nullity as between the grantor and grantee, 
leavin^ the grantor to deal with the property as if he had never sold it, that 
intention would hâve been clearly manîfested." 

,: This case was followed in Seymour v. Gold Mines, 153 JJ.. S. 523, 
14 Sup. et. 847. The principle upon which tlxese cases rest has 
ibeen repeatedly announcèd by ^the suprême court. Smith v. 
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Sheeley, 12 Wall. 358; Bank v. Matthews, 98 U. S. 627; Bank v. 
Whitney, 108 U. S. 103; Swope t. Leffingwell, 105 U. S. 3; Reynolds 
V. Bank, 112 U. S. 412, 5 Sup. Ct. 213. The construction we hâve 
adopted flnds support in Mill Co. t. Bartlett (N. D.) 54 N. W. 544; 
Carlow y. C. Aultman & Co., 28 Neb. 672, 44' N. W. 873; Fisk v. 
Patton, 7 Utah, 399, 27 Pac. 1; Wright v. Lee (S. D.) 51 N. W. 706; 
55 N. W. 931. It is based upon the abhorrence which equity has of 
the harshness of a construction, uncalled for by any express re- 
quirement of the statute, which would operate to effect a forfeiture. 
That the state only can take advantage of the want of capacity in 
a corporation to take and hold land is well settled. Barrow t. 
Turnpike Co., 9 Humph. 303; Runyan v. Coster's Lessee, 14 Pet. 122- 
131; Davis v. Railroad Co., 131 Mass. 273; Mor. Priv. Corp. § 665; 
Jones V. Habersham, 107 U. S. 181, 2 Sup. Ct. 336; Hickory Farm 
Oil Co. V. Buflalo, etc., R. Co., 32 Fed. 22; Heiskell v. Lodge, 87 
Tenn. 668, 11 S. W. 825. In the' case last cited the court recognized 
the obvions distinction between a contract executed and one exec- 
utory, saying: 

"There is a distinction between the case wliere a corporation lias received 
and is holding property In excess of the limitations in its charter and the 
case where its rights hâve not vested and it is not in possession. In the flrst 
case no one but the state can raise the question or enforce a forfeiture." 

The case of Lumber Co. v. Thomas, 92 Tenn. 593, 22 S. W, 743, 
is supposed by counsel for appellees to be in antagonism with 
the view we hâve indicated as to the efEect of the act of 1891 upon 
the deed in question hère. We do not concur in this view. That 
was a suit by a nonresident corporation doing business in the 
state without having complied with the act. The court refused 
to aid the plaintif! or to enforce the contract into which it had 
entered. It is true that the court did use some very broad lan- 
guage in regard to contracta by such corporations who had not 
complied with the local law. But what was there said was in regard 
to an effort to obtain the aCarmative aid of the court in the enforce- 
ment of a contract prohibited by the statute. A very broad dis- 
tinction exists between an executed and an executory agreement. 
The statute has declared no forfeiture, and we are not disposed 
to aid in bringing about so inéquitable a resuit. "A court of equity 
is always reluctant in the last degree to make a decree which will 
effect a forfeiture." Bank v. Matthews, 98 U. S. 621. 

Second. The mère fact of insolvency did not operate to fasten 
any such spécifie lien upon the property of the Chattanooga, Rome 
& "Columbus Railroad Company as to enable gênerai and unsecured 
creditors to f ollow the property into the hands of preferred credit- 
ors to whom it was assigned. For a stronger reason, such credit- 
ors cannot reach corporate assets conveyed to a bona flde purchas- 
er. The Chattanooga, Rome & Columbus Railroad Company was 
embarrassed, and its debts exceeded its assets; but it was a going 
corporation, and might bona fide assign its property for the beuefit 
of preferred creditors, or make a sale to a purchaser in good faith 
and for value. Whatever a natural person niight do an embar- 
rassed but going corporation could do, unless prevented by some 
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provision of its charter or inhibition fonnd in the local law of the 
state. Neither will a condition of insolvency prevent the crédit- 
era of a going corporation from securing priority by attachaient 
or levy of exécution or other due course of law. First Nat. Bank 
V. North Alabama Lumber & Manuf g Co., 91 Tenn. 12, 18 S. W. 
400. In case of an absolute sale of ail the property of an embarrassed 
corporation, the purchase price, with respect to creditors, will 
stand as a substitute for the property conveyed, and the creditors' 
rights may be enforced against that price. Mor. Priv. Corp. §§ 784, 
789, 791; First Nat. Bank v. North Alabama Lumber & Manuf 'g Co., 
91 Tenn. 12, 18 S. W. 400. 

It is as true in regard to a corporation as it is in the case of a 
natural person that any transfer of its property without authority 
of law and in fraud of existing creditors is void as against them. 
But a simple contract creditor has no such lien upon the property 
of an embarrassed corporation as will enable him to set aside an 
assignment or a sale made in good faith and in accordance with 
law, There is a sensé in which it is often said that the property 
of a corporation is held in trust for the payment of its debts. But 
no direct trust or lien attaches to the propei-ty of a corporation in 
favor of its simple contract creditors. Speaking of the doctrine 
sought to be invoked hère, Mr. Justice Field, in Fogg v. Blair, 133 
U. S. 541, 10 Sup. et. 338, said: 

"That doctrine only means that the property must flrst be appropriated to 
the payment of the debts of the company, before any portion can be dls- 
trlbuted to the stockholders. It does net mean that the property is so afCected 
by the indebtedness of the company that it cannot be sold, transferred, or 
mortgaged to bona fide purchasers for a valuable considération, except sub- 
ject to the llability of being appropriated to pay that indebtedness. Such a 
doctrine has no existence." 

In respect to the same doctrine, Mr. Justice Brewer, in the later 
case of HoUins v. Iron Co., said : 

"The same Idea of équitable lien and trust exlsts to some extent in the case 
of partnership property. Whenever, a partnershlp becomlng Insolvent, a court 
of equlty takes possession of its property, it recognizes the fact that in equity 
the partnership creditors hâve a right to payment out of those funds in 
préférence to individual creditors, as well as superior to any claims of the 
partners themselves. And the partnership property is therefore sometimes 
said, not inaptly, to be held In trust for the partnership creditors, or that 
they hâve an équitable lien on such property; y et ail that is meant by such 
expressions is the existence of an équitable right which will be enforced 
whenever a court of equity, at the Instance of a proper party, and in a proper 
proceeding, has taken possession of the assets. It Is never understood that 
there is a spécifie lien or a direct trust" 150 U. S. 385, 14 Sup. Ct. 127. 

The insistence of the appellees that their claims constituted a 
lien upon the property of the grantor company superior to the 
lien of the mortgages, though the latter were prior in time to the 
origin of their several debts, and superior to the deed of sale, is 
based upon a provision found in an act of the gênerai assembly 
of Tennessee passed in 1877. The section of that act which bears 
upon the question in hand is in thèse words : 

"That no raUroad company shall hâve power under this act, or any of tha 
laws of thls State, to give or create any mortgage or other kind of lien oa 
its rallroad property in thls state, which shall be valld and binding against 
v.66F.no.6— 52 
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judgments and decrees and exécutions therefrom, for timbers fumished and 
work and labor done on, or for damages done to persons and property In the 
opération of, Its railroad in this state." 

The Tennessee suprême court bas construed this act as operating 
as a limitation upon the power of railroad companies to give a 
mortgage or create a lien upon their property situated in tlie 
State, which should be valid as against claims of the character men- 
tioned in the act. Prazier v. Railway Co., 88 ïenn. 138, 12 S. W. 
537. Such claims do not constitute liens by virtue of the act. 
The act has no other effect than to postpone mortgages and other 
liens created by act of the railroad company to claims of the char- 
acter mentioned. A bona iide sale would not be a mortgage or 
lien, within the terms of the act, and the title of such a purchaser 
would be unaffected by the act. If the Savannah & Western is 
a bona flde purchaser, it may set up the deed under which it holds 
as an answer to a claim, though clearly within the preferential 
class defined by the statute. We are, however, of opinion that 
none of the claims asserted by appellees are entitled to the beneflt 
of this provision. The claim of Evans is for material furnished 
and work and labor done in his machine shops upon locomotive 
cngines. The act only refers to work and labor done "on" the 
railroad in Tennessee. Work done on an engine may be work 
done for a railroad, but is not work and labor done "on" the rail- 
road. The claim of James & Oo. is for gênerai railroad supplies, 
such as tools, spikes, hardware, etc. The act does not prefer any 
claim for materials other than "timbers furnished." The claim of 
Kratzenstein was for damages in détention of freight shipped over 
its Une of railway. There is no évidence as to the character of the 
damages sustained. If the goods perished or were injured in transit 
through this state, Kratzenstein would seem to be within the saving 
of the statute, as having a claim for "damages done * * * to 
property in this state." There are two objections to this claim: 
First. It is not shown that Kratzenstein's property was damaged 
in the opération of the railway. If his loss was not due to an 
actual injury to his property, then he has not made ont a case of 
^'injury to property," within the meaning of the act of 1877. Sec- 
ond. It is not shown that any injury was done his property in the 
opération of the road within this state. If his damages were sus- 
tained at sotae point on the Une, but in another staite, the claim is 
not within the act. Kratzenstein allèges that his loss was "for 
a delay at ÇJiattanooga." The answer only admits that his judg- 
ment was for damages for "détention on some part of its Une of 
railroad." There is no évidence as to where he sustained his loss, 
or as to wlièther his damages were to the gôods in shipment, or for 
a décline in the market, oi^ loss of a profitable contract by reason 
of delay. One who seeks to,,avail himself of a proviso limiting 
the operatipii bf a gênerai ppwer must bring himself clearly within 
the exce^tïoh. For the reàspns stated, pone of the claims of ap- 
pellees are entitled to préférence over tte mortgages, by reason 
of anything in the statute àbove cited. Ail other questions aside, 
the mortgages would be entitled to he first satisfled, and only the 
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surplus could be subjected by creditors of tbe class to whicb ap- 
pellees belong. 

Third. This brings us to the question of the bona fldes of the 
conveyance of May 1, 1891. As we hâve already stated, that sale 
included every particle of the tangible property of the debtor cor- 
poration. If that sale was made in good faith and for a valuable 
considération, the creditors unprovided for, and having no liens, 
are without recourse, and no other decree would be admissible 
than one reversing the decree of the circuit court and dismissing 
the bill. The considération for the sale, as stated in the deed, 
was substantially as foUows: 

(1) The assumption by the Savannah & Western Eailroad Com- 
pany of the principal and interest of the 2,240 flrst mortgage gold 
bonds, secured by the trust deed of September 1, 1887, to the Cen- 
tral Trust Company of New York, said bonds being of the dénomina- 
tion of 11,000 each. 

(2) A covenant by which the purchasing company agreed 

— "To pay or cause to be paid to the said party of the flrst part the sum of 
four hundrea thousand dollars ($400,000) of the first consolidated mortgage 
bonds of the said party of the second part, duly guarantied by the Central 
Railroad & Banking Company of Georgia, the same to be paid to the said party 
of the first part by and through the said the Central Railroad & Banking Com- 
pany of Georgia, for the use and beneflt of the holders of the income bonds 
and of the stock of the said party of the first part. ïwo hundred and ninety- 
five thousand dollars ($295,000) of which said bonds are acknowledged to hâve 
been paid to and for the holders of the three-fourths (%) of said stock and in- 
come bonds, which hâve been delivered and transferred in aecordance with the 
ternis of this indenture to the said the Central Kailroad & Banking Company 
of Georgia, the receipts of which said two hundred and ninety-flve thousand 
dollars ($295,000) of said bonds is hereby acknowledged, and the remaining one 
hundred and five thousand dollars ($105,000) of said Savannah & Western bonds 
as foUows: Three (3) of said flrst consolidated mortgage bonds to be paid upon 
delivery to the said Central Eailroad & Banking Company of Georgia of 
twenty of said income bonds, or upon the delivery of four hundred (400) shares 
of said stock, which said income bonds and stoclî it is expressly agreed by the 
said party of the flrst part shall be delivered, assigned, and trausfen'ed to 
said the Central Kailroad & Banking Company of Georgia, and become and 
be held by it as Its property, with ail the rights of 'any other income bond 
or stock holder, except the right to demand or reçoive any part of said Sa- 
vannah & Western consolidated first mortgage bonds in considération for 
the guaranty placed by the said the Central Kailroad & Banking Company 
of Georgia upon the said Savannah & Western consolidated first mortgag'e 
t)onds, and the receipt or receipts of any holder of any of said income bonils 
or stock of said party of the flrst part presenting the same to the said Cen- 
tral Eailroad & Banking Company of Georgia shall be a fuU and sufflcient 
voucher and évidence of payment of such portion of said Savannah & West- 
ern first mortgage bonds as may hâve been delivered to such bond or stoclc 
holder, and as such a full and sufflcient receipt, evidencing the payment of 
so much of the purchase price above covenanted to be paid. The said party of 
the second part in no way obligates or binds itself to pay either the principal or 
the interest of the income bond issued by said party of the first part, dated Sep- 
tember 2, 1887, and secured by a deed of trust to the Central Ti'ust Company of 
New York, except as hereinbeforeprovided; and said deed of trust is to hare 
no other or further opération than such lien as it may hâve by the opération of 
such deed to secure the principal of said bonds subordinate to the lien of said 
flrst mortgage hereinbefore set out; and the said party of the first part, for 
itself and Us successors, doth hereby covenant that it hath good and sufflcient 
title to the railroad property, rights, and franchises herein and hereby eon- 
veyed, and the right to coavey the same, and that the same are vinincum- 
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bered saye as herein specifled, and that it and Its successors will and do by 
thèse présents warrant and défend the same, and every part thereof, to the 
said party of the second part, Its successors and assigna, against the claims 
«f ail persons -whatsoever; and the sald party of the flrst part, for itself, its 
successors and assigns, doth herehy covenant, grant, and agrée to and wlth 
said party of the second part, its successors and assigns, that sald party of 
the flrst part, its successors and assigns, shall and will at any time, and from 
time to tiipe hereafter, upon request make, do, exécute, and deliver ail such 
further and other acts, deeds, and tliings as shall be reasonably advised, de- 
vised, or requived to eiïectuate the intention of thèse présents to secure and 
confirm to the said party of the second part, its successors or assigns, ail and 
slngular, the property and estate, real and personal, and rlghts, privilèges, 
and franchises hereinbefore described and intended to be granted, and so as 
to render the same, and ail portions thereof, available to the said party of the 
second part, aecording to the intent and purposes herein expressed." 

In aid of the interprétation of this deed, the resolution of the 
board of directors of the selling company was introduced as évi- 
dence, That resolution was in thèse words: 

"Mr. W. W. Brooks offered the following resolution: 'Resolved, that this 
Company will sell to the Savannah & Western Railroad Company its railroad, 
Including ail branches, roUing stock, dépôt facilities, and ail property of every 
character, its rlghts and franchises, and assign, transfer, and set over to it its 
contracta with the United States Express Company, the Western Union Tele- 
graph Company, the Southern Railway News Company, the Cincinnati, New 
Orléans & Texas Pacific Kailway Company, and ail other contracts for build- 
ing side tracks, for shipping ores or other commodities, or which bind any per- 
sons to fumish freight, lands, or facilities of any kind to the Chattanooga, 
Rome & Columbus Railroad Company, for four hundred thousand dollars ($400,- 
000) of the Savannah & Western Railroad Company first Consolidated mortgage 
bonds, guarantied by the Central Railroad & Banking Company of Georgia, to be 
paid ont to the holders of the Income bonds and stock of the Chattanooga, Rome 
& Columbus Railroad Company, at the rate of three (3) Savannah & Western 
bonds for twenty (20) income bonds or four hundred (400) shares of stock, said 
income bonds and stock not to be extinguished, but to become the property, witli 
ail the rights now existing, of the Central Railroad & Banking Company of 
Georgia, in considération of the guaranty on said Savannah & Western Rail- 
road Company bonds. Said Savannah & Western Railroad Company also to 
assume the payment of the principal and interest of the flrst mortgage bonds 
of this company, and the président and secretary are hereby authorized to ex- 
écute and deliver an agreement to sell sald stock, property, and franchises; 
also a deed, with covenants of warranty, to the said the Savannah & Western 
Railroad Company, conveyirig to it the above railroad property, rights, con- 
tracts, and franchises,'— which, resolution was unanimously adopted." 

The answer of the respondent companies alleged that, as a part 
considération, the said Savannah & Western Railroad Company 
paid ofl the said income or second mortgage bonds. There was no 
other material proof as to the considération paid or to be paid than 
afforded by thé deed and resolution above recited. It may be that, 
as between the Savannah & Western and the Chattanooga, Rome 
& Columbus Railroad Companies, there was some secret trust or 
unexplained arrangement by which, as between them, the income 
bonds were to be regarded as paid. The answer, in which both 
of those corporations join, asserts that the payment of the income 
bonds was a part of the considération for the sale. However 
this may be, — and as to this no évidence was offered, — the deed 
does not bear out the answer; for it is therein expressly recited 
that the |400,000 of the Consolidated bonds of the Savannah & 
Western were to be paid "by and through the said Central," etc.. 
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"for the use and beneflt of the holders of the income bonds and 
of the stock of the said party of the first part" The then hold- 
ers of those bonds and of the shares of stock were to receiTe the 
Savannah & Western bonds in exchange upon the terms set out 
in the deed. The deed further recites that the bonds and stock 
were to be delivered to the said Central Company, "and become 
and be held by it as its property, with ail the rights of any other 
income bond or stock holder, except the right to deraand or re- 
çoive any part of said 8avannah & Western Consolidated first 
mortgage bonds in considération of the guaranty placed by the said 
Central," etc., "upon the said Savannah & Western consolidated 
flrst mortgage bonds." The deed further provided that, while the 
Savannah & Western did not assume or obligate itself to pay either 
the principal or interest of said bonds, the lien of the second mort- 
gage was to continue. The suggestion that the Savannah & 
"Western bonds, to be delivered in exchange for income bonds and 
stock, were bonds owned by the Central Company, is not borne 
out by any fair inference drawn from the deed. The resolution 
authorizing the sale, provided for a sale to the Savannah & West- 
ern upon condition that the purchaser vcould assume and pay the 
flrst mortgage bonds, and upon the further considération of |400,- 
000 of its mortgage bonds, to "be paid out to the holders of the 
income bonds and stock," in the ratio heretofore stated. That 
resolution also provided that "the income bonds and stock should 
not be extinguished, but to become the property, with ail the rights 
now existing, of the Central," etc., "in considération of the guaranty 
on said Savannah & Western Kailway Company's bonds." 

If, as suggested, the Central Company bought thèse bonds and 
shares with its own property, why make any référence to it at ail? 
If it paid out its own bonds, then that was a good considération. 
Yet the directors' resolution and the deed recite that the considéra- 
tion upon which it was to become the owner of the income bonds 
and stock was its guaranty of the Savannah & Western bonds to be 
paid out for them. The single expression of the deed that thèse 
Savannah & Western bonds were "to be paid to the party of the 
flrst part by and through the Central," etc., does lend some color 
to the suggestion that the bonds were bonds owned by the Central 
Company. The transaction is shrouded in mystery, but it was a 
mystery which could hâve been fuUy explained by the parties to 
the deed. This they hâve not chosen to do, though the circum- 
stances are clearly such as to call for an explanation. In the light 
of the évidence afforded by the deed, we can but infer that, as a 
part considération for the sale of the entire property of the grantor 
company, it, "the party of the first part," was to receive |400,000 
in the bonds of the buying company. Thèse bonds were to be 
strengthened by the indorsement of the Central Company, which, 
as a considération for this indorsement, was to become the owner 
of the income bonds and capital stock. This guaranty of the Savan- 
nah & Western bonds was an élément of value contracted for by 
the selling corporation, the benefit of which was to inure to the 
holders of the bonds and stock. Thus the interest and right of 
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rédemption which the selling corporation had in its entire cor- 
porate assets were to be transferred for |400,000 of the guarantied 
bonds of the bnying company. Thèse bonds were a corporate a^- 
set, and should hâve been held by the offlcers and directors of the 
Chattanooga, Eome & Columbus Railroad Company, as a substitute 
for the property sold and subject first to the demands of creditors. 
Instead of this, the contracting parties entered into an arrangement 
by which every dollar of that purchase price was diverted from 
creditors, and distributed between those creditors -then holding 
income bonds and its shareholders. This distribution did not 
operate to pay a dollar of corporate debts. The income bonds, 
according to the scheme, were to continue obligations of the selling 
corporation and a lien on its property. It was a matter of no 
importance to the Chattanooga, Rome & Columbus Railroad Com- 
pany whether the income bonds should be held by those who then 
owned them or should become the property of the Central Rail- 
road & Banking Company. In either case, according to the device, 
they were to remain obligations of the debtor company. The device 
was doubly fraudulent, in that so much of this price as was not 
to be used in enabling the Central Company to acquire the income 
bonds was to be distributed among the shareholders, not for the pur- 
pose of extinguishing the shares, but as a considération inducing 
the then shareholders to part with their shares to the Central 
Company. Any device by which the assets of an insolvent corpora- 
tion are to be parceled eut between shareholders, leaving creditors 
unpaid, is a fraud of which creditors aiïected may complain. That 
such creditors may follow the purchase money thus wrongfuUy 
paid into the hands of stockholders is very clear. That share- 
holders hâve only a right to the surplus, after ail debts are paid, 
is familiar law. Railroad Co. v. Howard, 7 Wall. 392. 

Creditors of an insolvent corporation may ignore a sale of cor- 
porate property if the transaction was tainted with fraud, and both 
buyer and seller participated in the fraudulent purpose. The 
effect of fraud upon an assignment or sale of corporate property is 
identical with its effect upon a like transaction between natural 
persons. Vance v. Coke Co., 92 Tenu. 47, 20 S. W. 424, is a case 
somewhat like this in many of its features. The suggestion that 
the sale included, not only the corporate property, but the shares 
of stock, and that as the shares belonged to the shareholders it 
was not a fraud on creditors that they should receive their just 
proportion of the gross price to be paid, has absolutely no basis. 
The shares were manifestly worthless. The price paid for them 
was really a part of the price paid for the corporate property, and 
this fact was not even concealed. For their assent to the sale they 
demanded and received a part of the considération to be paid for 
the corporate property. 

The case of Railroad Co. v. Howard, heretofore cited, is an inter- 
esting and instructive case, in which an arrangement for the sale 
of the property of an insolvent railroad was negotiated between 
the bondholders and stockholders, the latter to receive a dividend 
upon their shares. Unsecured creditors intervened, and obtained 
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satisfaction of their debts out of the proceeds pî sale set apart for 
tlie stockliolders, notwitlistanding an objection was interposed of 
a like character to that we hâve liere to meet. In tliat case, as in 
this, it was apparent that the price to be paid for stock was really 
a part of the purchase price of the corporate property. This brings 
us to the question as to how far the Savannah & Western Eailroad 
Company was affected by a knowledge of the misapplication of cor- 
porate assets intended by the selling corporation. It may be, for 
the purposes of this case, conceded that a purchaser of corporate 
property would not in ail cases be chargeable with a participation 
in the fraudulent misapplication of corporate assets from the mère 
fact that a part of the purchase price was to be paid to the stock- 
holders, or on their account. After the payment of debts, the 
shareholders are entitled to the surplus. Where a purchasef has 
no knowledge of the insolvency of a corporation, and there is noth- 
' ing in the transaction calculated to put him on his guard, he wbuld, 
in most cases, be perfectly safe in buying, though it appeared that 
the purchase price, or a part, was to be distMbuted among the 
shareholders. But in the case before us the Savannah & Western 
Railroad Company knew that it was dealing with an insolvent 
corporation. This was manifest from the terms upon which the 
second mortgage bonds were to be obtained. It also knew that, 
although ail parties regarded the income bonds as very inadequately 
secured, yet shareholders were to participate in the distribution of 
the purchase price, and that the Central Railroad & Banking Com- 
pany, for some unexplained reason, was to become the owner of 
the income bonds and shares to be exchanged for its bonds. It 
is said that it did not know that the selling company was indebted 
to creditors other than the mortgage creditors, and that, therefore, 
it had a right to assume that no fraud was intended by the distri- 
bution to be made of the bonds it was to pay as part of the purchase 
price. There is no affirmative évidence as to its knowledge or 
want of knowledge. The bUl directly charged it with having knowl- 
edge that the selling corporation owed "a large amount to other 
creditors," unprovided for. It answers this in a most vague and un- 
satisfactory way by denying that the Chattanooga, Eome & Golumbus 
Railroad Company "owed any large amount," or that it had any 
knowledge thereof. This method of making an issue upon the adjec- 
tive "large," instead of fully stating its knowledge or want of knowl- 
edge, is most suspicious, and really does not amount to a déniai 
of knowledge. Again, it did know, and this is fully shown by the 
circular letter signed by its président, that it was obtaining ail 
the assets of every Mnd and character which belonged to an in- 
solvent corporation. With ail this knowledge, it entered into an 
agreement by which a large part oî the purchase price, which, as 
to creditors, was a substitute for the property sold, was to be 
placed beyond the reach of its creditors, if any it had. Under such 
circumstances, we think it was put upon inquiry, and chargeable 
with knowledge of ail such an inquiry would hâve disclosed eon- 
(Ceming the existence of other creditors. If properly chargeable 
with t^e knowledge that there were other creditors unaecured and 
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■Qnprovided for, then it must be taken to bave participated in tbe 
fraudulent designs and purposes of tbe grantor, Tbe decree of 
tbe circuit court upon this point mnst be afflrmed. 

Tbis brings us to tbe question ot tbe decree wbicb sbould be 
rendered. But for tbe fact tbat the property attached bas been 
repleTied, under sections 4250 and 4255 of tbe Revised Statutes of 
Tennessee, by Milliken & Vertrees, tbere would be little diffîculty. 
Tbe complainants could sell only sucb interest as tbe debtor Com- 
pany bad in tbe property attaclied. Tbat would be its rigbt or 
equity of rédemption in so mucb of tbe property as was attacbed 
subject to tbe two outstanding mortgages. Tbe second mortgage, 
on tbe facts we bave stated, sbould be regarded as satisûed as 
to attacMng creditors, in so far as the bonds tbereunder secured are 
still beld by tbe Central Eailroad & Banking Company of Georgia, 
or by one not a purchaser for value and witbout notice. Tbe cir-, 
cumstances under wbicb it obtained the income bonds are sucb 
as sbould estop it from setting them up as unpaid subsisting obli- 
gations as against complainants. The assets of the Ohattanooga, 
Rome & Columbus Eailroad Company baving been used in obtaining 
them, tbey sbould be treated as canceled obligations, as between it 
and otber creditors of tbe debtor company. Before this cause was 
removed from tbe state cbancery court, tbe Savannab & Western 
Eailroad Company, tbe Central Railroad & Banking Company of 
Georgia, tbe Ricbmond & Banville Railroad Company, and tbe Cen- 
tral Trust Company of New York joined in tbe exécution of a bond 
in order to avail tbemselves of the privilège extended by section 
4250, Révision of Milliken & Vertrees. Tbat section reads as fol- 
lows: 

"4250. The défendant to an attachment suit may always replevy the prop- 
erty attached by glving bond, with good security, payable to the plaintiff, 
in double the amount of the plaintift's demands, or at defendant's option, in 
double the value of the property attached, conditloned to pay the debt, inter- 
est and costs, or the value of the property attached, with interest, as the 
case may be, in the event he shall be cast in the suit" 

Section 4255 is in thèse words: 

"4255. The court may enter up judgment or decree upon the bond, In the 
event of recovery by the plaintiff, against the défendant and his sureties 
for the penalty of the bond, to be satisfied by dellvery of the property or 
its value, or payment of the recovery, as the case may be." 

Tbe bond executed to the complainant Evans, a like bond baving 
been executed to other attaching creditors who became parties by 
intervention, was in thèse words: 

"State of Tennessee, Chancery Court of Hamilton Oounty. 

"Know ail men by thèse présents, that we, the Savannah & Western Rail- 
road Company, the Central Railroad & Banking Company of Georgia, the 
Richmond & Banville Railroad Company, the Central Trust Company, prin- 
cipals, and A, N. Sloan, C. A. Lyerly, and Barry & McAdoo, sureties, are 
held and flrmly bound unto H. Clay Evans In the sum of nlne thousand dol- 
lars, to the payment of which, well and truly to be made and done, we bind 
ourselves jointly and severally, our heirs, executors, and adminlstrators, 
flrmly by thèse présents. Sealed with our seals and dated this 20th day of 
January, one thousand elg^ht hundred and ninety-two. The condition of the 
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above obligation Is such that whereas, on the ISth day of January, 1892, 
the sherlff of Hamllton county, Tennessee, levied an attaehment issued by 
the chancery court of Hamilton county at suit of complainant in the above- 
named suit upon the following property described as in the return of said 
writ, to wit: On the line of railway, slde tracks, terminal facilities, dépôt 
groimds, shops, and rights of way of Chattanooga, Rome & Columbus Rail- 
way, or of the S. & W. Railway, extending from Chattanooga, Tennessee, 
on the line betweenthe state of Georgia and Tennessee; also the following: 
One ticket case, 2 folding desks, 1 rule bill, 1 stove, 1 letter press and stand 
in the office of the R. & D. R. E. Co. at 830 Broad St., Chattanooga; also 
engine or locomotive marked 'C, R, & O. R. E., No. 2'; Engine No. 1,564, 
Engine No, 1,442, both of whlch engines are angines formerly marked '0., 
E. & O. R. E.'; also coaches 1,176 and 1,177, formerly marked 'O-, E. & C. 
E. E. Co.'; also ail the bolts, fixtures,-tools, and machinery In the old C, 
E. & C. R. E. shops, located just north of Montgomery Ave., Chattanooga, 
Tenn. And whereas, said property so levied on has thls day been replevied, 
and same delivered to said principal obligors: Now, if said principal obllgors 
hereln shall pay the debt, interest, and costs of complainant, if the court 
shall adjudge the same against them or elther of them, or shall adjudge the 
property attached and herein replevied is subject to the payment of same, 
they shall either pay said debt, interest, and costs or return said property, 
then this obligation shall be void and of no efCect; otherwise to remain in 
full force and effect" 

The circuit court rendered a decree against each bond thus ex- 
ecuted for the amount of the debt of the creditor or créditera to 
whom it was executed, and did not direct that the decree might be 
discharged by a return of the property attached. This is assigned 
as error, inasmuch as the bonds provide that the obligors shall 
"either pay said debt or return said property." The statutory 
provisions above set out bave been construed by the Tennessee 
suprême court as operating to discharge the property from the 
lien of the attaehment and from the custody of the court, and ren- 
dering it subject to levy of other attachments or exécutions, and 
that the bond is substituted for the property replevied. Barry v. 
Prayser, 10 Heisk. 217. Thèse provisions hâve been construed as 
providing for two distinct classes of bonds. In the case cited 
above, Judge Freeman, for the court, in construing the liability of 
the obligors upon such bonds, said: 

"By the first section, though it is not very clearly expressed, the défend- 
ant has his option, when he replevies the property, to give his bond either 
in double the amount of the plaintlft's decree, or in double the value of the 
property attached, conditioned to pay the debt, interest, and costs, if given 
for double the amount of plaintiffl's demand, but, if for the value of the 
property, conditioned to pay the value of the property attached, with interest, 
as the case may be, in the event of his being cast in the suit. If the bond 
is given for double the value of the property, then the court may render 
judgment or decree against the défendant for the penalty of the bond, to be 
discharged or satisfied by delivery of the property or its value. In the event 
the bond is given for double the amount of plaintiiï's demand, then the 
decree Is for the penalty of the bond, to be satisfied by payment of the debt, 
but not exceeding the penalty of the bond." 

The bond in this case does not clearly show that it was given 
in double the value of the attached property. If it did, the proper 
judgment would be for the penalty of the bond, "to be satisfied 
by delivery of the property or its value." Neither does it clearly 
appear that it was given for double the amount of plaintifl's de- 
mand, inasmuch as it is recited that the bond might be satisfled 
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by the payment of that demand or by the "return of the property." 
The debt.of Evans was for $4,311,09, with interest from NoTember 
19, 1891, to January 16, 1892. The bond is for a sum considerably 
in excess of double this claim. Presumptively flve miles of rail- 
way, together with two engines and other equipments, were worth 
much more than the amount of this bond. Yet the bond contains 
the condition that it may be discharged by a return of the property,^ 
a condition which applies only to a bond for double the value of 
the property attached. It is not strictly in compliance with either 
provision for a bond. The condition that it may be discharged up- 
on return of the property is one which cannot be disregarded. 
The bond is in the alternative, and may be discharged by the 
performance of either one of the alternative conditions. Dumont 
V. U. S., 98 U. S. 142. 

An irregular bond was construed in Kuhn v. Spellacy, 3 Lea, 278. 
Its condition was to return the property. Judge McFarland, one 
of the ablest judges of the Tennessee court, said: 

"The bond is not strictly a statutory bond; that is, it is not, in terms, 
either in double the amount of the plaintifli's demand, conditioned to pay 
the same, or in double the value of the property attached, conditioned to 
pay its value, In the event he be cast in the suit, as provlded by section 3500; 
but, its condition being to account for the property, it should be regarded 
as falling under the latter class,— that is, a bond in double the value of the 
property attached, conditioned to pay its value and interest in the event the 
défendant be cast in the suit. The proper judgment on this bond, as pre- 
scribed by section 3514, was a judgment for the penalty of the bond, which 
may be satisfied by the delivery of the property or its value." Kuhn v. Spel- 
lacy, 3 Lea, 280. 

This case was followed in Ward v. Kent, 6 Lea, 131. Green v. 
Lanier, 5 Heisk. 662, and Barry v. Frayser, 10 Heisk. 217, are also 
in point as to the proper judgment on such a bond. 

Following thèse Tennessee cases, construing a Tennessee statute, 
we hold that this bond must be regarded as a bond of the second 
class, and that its penalty is for double the value of the property 
attached. The proper decree is for the penalty of the bond, to be 
discharged upon the delivery of the property replevied. Inasmuch 
as the value is not specifically stated in the bond, it may, as was 
doue in Kuhn v. Spellacy, supra, no référence having been asked 
below, be assumed that the value was one-half the penalty of the 
bond, or $4,500. By the payment of that sum, with interest from 
date of the bond, the decree may be discharged. The decree ac- 
tually rendered was for a less sum than this. The appellants can- 
not, therefore, cdmplain. Ward v. Kent, supra. 

It was intimated in Kuhn v. Spellacy, supra, that it was per- 
haps unnecessary to recite in the decree that it might be satisfied 
by a return of the property, as the right accrues under the statute 
itself. However this might be, if this proceeding was in the state 
court, it is clearly right that the decree should be so modifled as 
to permit the appellants to satisfy the decree by returning the prop- 
erty replevied. This they may do, provided the property shall be 
placed in the custody and possession of the circuit court within 
30 days after that court shall modify the decree as hereby directed. 
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In ail other respects the decree of the circuit court is affirmed. 
The costs of this appeal will be equally divided between appellants 
and appellees, in the event the attached property be returned, but, 
if not so restored, the appellants will pay ail costs of appeal. 



BUILDING & LOAN ASS'N OF DAKOTA v. LOGAN et nx. 
(Circuit Court of Appeals, Fifth Circuit. January 29, 1895.) 

No. 334. 

1. Pkacticb— Cross Appeals. 

Cross appeals must be prosecuted like other appeals, and an asslgnnient 
of error by an appellee cannot be consldered unless an appeal bas been 
regularly taken by him. 

2. HOMKSTBAD — EXTBNT OF ClAIM — TEXAS CONSTITDTION. 

The constitution of Texas (article 16. § 51) provides that "the homestead 
in a City • • • shall consist of lot or lots * • * used for the purpœe 
of a home or as a place to exercise the calling or business of the head of a 
family." J., a married man and head of a family, was in possession of 
a lot of laad, and. carried on a laundry business thereon. The principal 
part of the buildings on the premises stood on the north 35 f eet of the lot, 
but portions extended onto the south 40 feet, on which was also a spring 
from which water was obtained for use in J.'s business. The south 40 
feet was not otherwlse used, except for storing wood and coal, but the 
whole lot was inclosed with a fence. BeUl, that J.'s homestead included 
the whole lot, and that the homestead claim was not released, as to the 
south 40 feet, by tearing down the parts of the buildings standing on it. 
for the purpose of erecting a new building, which was at once erected, and 
used in connection with the old. 
8. Samb— CoNTRACT TO Chabub Homhstï:ad for Improvements. 

Under Const. Tex. art. 16, § 50, providing that a homestead is exempt 
from forced sale except for purchase money, taxes, or work aud material 
for Improvements thereon "contracted for in writing, with the consent 
of the wife, given In the same manner as is required in making a sale and 
conveyance of the homestead," it is not suflîcient, in order to charge the 
homestead with the lien of a mortgage given to securc a loan for the pur- 
pose of making improvements, that the wife should join in the exécution 
. of the mortgage, but she must also join In the actual contract for the im- 
provemenrts. 

4. CONTRACTS— LaW OF PlACB— USURY. 

A bond executed and dellvered in one state, but made payable in an- 
other, is governed, as to the objection of usury, by the laws of the latter 
state, unless such place of payment was fixed for the purpose of evading 
the usury laws. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This was a suit by the Building & Loan Association of Dakota 
against William J. Logan and Minnie Logan to foreclose a lien 
by a deed of trust. The circuit court rejected the claim of lien, but 
rendered a personal judgment against the défendants. Complain- 
ant appeals. Modifled and affirmed. 

James W. Brown and C. W. Starling, for appellant 
A. T. Watts and J. C. Muse, for appellees. 

Before PAKDEE and McCOBMICK, Circuit Judges, and BRUCE, 
District Judge. 
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BRUCE, District Judge. This suit was instituted by appellant, 
a South Dakota corporation, against appellee, a citizen of the state 
of Texas, to foreclose a lien by deed of trust executed by défend- 
ants William J. and Minnie Logan on a lot or parcel of land in 
the town of Dallas, Tex. The défenses interposed are usury to 
the debt and homestead to the lien asserted, which complainant 
seeks to foreclose upon the property. There is also a question as to 
the claim of a vendor's lien upon the property, evidenced by an 
outstanding note for purchase money of the property at the time 
the deed of trust was executed. It is claimed, by way of cross 
assignment of error by respondents, that the court below erred 
in allowing this claim against the property, and subrogating the 
complainant to the vendor's lien as claimed. The record, however, 
though it shows a cross assignment of error, nowhere shows the 
taking of an appeal by the respondents from the decree of the 
court. The prayer for appeal is by the complainant on the lOth 
day of July, 1894, and was on that date allowed with security in 
the sum of $250. So that the question of the decree of the court 
for the $1,000 note is not before us on this appeal. Olark v. Killian, 
103 U. S. 766, in which the court déclines to consider errors as- 
signed by appellee; and Farrar v. Churchill, 135 U. S. 610, 10 Sup. 
et. 771, where the court holds that cross appeals must be prose- 
cuted like other appeals, and says, when a cross appeal is allowed 
by a justice of this court, the pétition and order of allowance must 
be flled in the court below, in order to the due taldng of the cross 
appeal under the statute. 

Upon the question of homestead, the constitution of Texas (article 
16, § 51), among other things not material to this cause, provides 
that: 

"The homestead in a city, town or Tillage, shall consist of lot or lots, not 
to exceed In value $5,000, at the time of their désignation as the homestead, 
wlthout référence to the value of any improvements thereon; provided, that 
the same shall be used for the purposes of a home or as a place to exercise 
the calling or business of the head of a family." 

The évidence shows that at the time of the exécution of the deed 
of trust, Pebruary 15, 1890, and before and after that date, the 
respondent William J. Logan was in the possession, use, and oc- 
cupation of the lot or parcel of land, continuously carrying on a 
laundry business there; that he was a married man, and the head 
of a family. The pétition for f oreclosure was amended after the 
commencement of the suit, and the south 40 feet of the lot, front- 
ing on Poydras street only, was claimed as subject to the lien 
under the trust deed. Complainant's proposition is that the north 
portion of the lot was claimed by Logan as his homestead, and 
declared by himand his wife in writing to be such, and that the 
south 40 feet was not claimed as such homestead, so that the re- 
spondents are now estopped from setting up that défense. The 
fact is, however, that the promises were in actual use and occupa- 
tion, as heretofore stated. They were examined by an agent and 
attorney of complainant before the mortgage was executed, who 
must hâve seen, if he made an examination with care, that the 
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buildings or the wingg of the frame building which stood on the 
north 35 feet of tlie lot were upon the south 40 feet, with a 
spring of water upon it, used by respondent in his laundry busi- 
ness; and, while the other portion of the south 40 feet of the lot 
was not in actual use for any purpose at the time, yet it had been 
used for storing coal and wood for the business, and had at that 
time a board fence inelosing it with the other part of the lot. 

It is not the question as to what Logan agreed to do in a mat- 
ter of this kind; the question is, what was donc in point of fact 
to divest this property of its homestead character, and release it 
from such claim? It requires not only Logan's agreement, which 
he might make one day and retract the next, not even a release 
on paper, though signed by his wife as well as by him, but what 
acts were done and performed which released the lot from the 
daim and use of a homestead. If it is said the removal of the 
wings of the frame building afterwards operated to release the 
south portion of the lot from the homestead claim, the answer to 
that is that the removal of thèse structures was to make way for 
the érection of the new building, which new building was, before 
it was flnished, occupied and used in connection with the old one 
in carrying on the respondents' laundry business; so that we do 
not ând that the homestead claim was ever released. 

But it is claimed that this loan was made for the improvement 
of the property, and, under the constitution of the state of Texas, 
the property is not protected from forced sales upon this charac- 
ter of claim. The constitutional provision is article 16, § 50: 

"The homestead of a family shall be, and is hereby protected from forced 
sale, for the payment of ail debts except for tlie purchase money thereof, or a 
part of such purchase money, the taxes due thereon or for work and mate- 
rial used in constructing improvements thereon, and in this last case only 
when the work and material are contracted for in writing, with the consent 
of the wife given in the same manuer as is requlred in making a sale and 
conveyance of the homestead. * * *" 

Without référence now to the stock feature of the transaction, 
it was a loan of money from the complainant to the respondent 
Logan, and the testimony does not show what amount of the loan 
actually went into the improvement and building erected thereon; 
but, if that was shown, the transaction would not be within the 
language of the constitution, which requires that the wife shall be 
a party, not merely to the deed of trust to secure the loan of money, 
but that she shall be a party to the contract under which the 
improvements are made, — in other words, that her formai consent 
must be had to the character and quality of the improvements to 
be made thereon; otherwise she would be liable to be improved 
out of her homestead, as it is called, and the purpose of the con- 
stitutional provision be defeated. 

The next question is that the contract sued on is usurious, and 
that, under the law of Texas, ail payments of interest thereon are 
to be applied upon the principal. It is to be observed, however, 
that the suit is upon a bond conditioned for the payment of money, 
and that the question of its being a lien upon real estate in the 
state of Texas is, in the view we take of it, now out of the case. 
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The complainànt is a building and loan association, organized and 
acting under the laws of the state of South Dakota; and its meth- 
ods and rates, its premiums and interest exacted, are ail regulated 
by the laws of that state, which, as we understand, permit ex- 
actly the contract sued on in this case. See Laws Dak. 1885, p. 56 
et seq. ; Laws Dak. 1887, p. 81 et seq. The bond and deed of trust 
sued on, construed in référence to thèse laws and the by-laws of 
the corporation, found in the record, are in ail respects regular and 
lawful. Section 6, p. 58, of the Laws of 1885, particularly provides 
that "no premiums, fines or interest on such premiums that may 
accrue to the said corporation, according to the provisions of this 
act, shall be deemed usurious, and the same may be collected as 
■debts of like amount are now by law collected in this terri- 
tory." The bond in this case is expressly made payable in Aber- 
4een, in South Dakota, and the deed of trust is to the same pur- 
port. 

In Sturdivant v. Bank, 9 C. 0. A. 256, 60 Fed. 730, this court 
held that a note executed and delivered in one state, and payable 
in another, is governed, as to the admissibility of défenses against 
an indorsee, by the law of the latter state, even when sued on 
in the state where it was executed ; citing authorities, among which 
is the case of Miller v. Tiffany, 1 Wall. 298, which holds that: 

"A person contracting for the payment of interest may contract to pay It 
«Ither at the rate of the 'place of contract,' or at that of the 'place of perform- 
ance,' as one or the other may be aj^reed on by hhnself and the creditor; and 
the fact that the rate of the place at which it is agreed that it shall be paid 
is higher than the rate in the other place will not expose the transaction to 
the imputation of usm:y. imless the place agreed on tvas fixed for the pur- 
pose of obtaining the higher rate, and to évade the penalty of a usurious 
contract at the other place." 

As it appears that the complainànt, a Dakota corporation, was 
acting within its charter, and, as the record shows, in accordance 
with its by-laws, and as there is no évidence whatever in the rec- 
ord tending to show that the place fixed for the payment of the 
bond in this case was for the purpose of obtaining any higher than 
the usual rate, or to évade the penalty of a usurious contract in 
Texas, it would seem that thèse authorities are fully applicable, 
and dispose of the question of usury in this case. 

Counsel for appellant, in their very able brief preseuted to this 
court, say they do not contend that the laws of South Dakota hâve 
any extraterritorial force; but they submit that such laws govern 
the appellant's affairs in their System of accounting, and they also 
submit that section 1 of article 9 of appellant's by-laws, as fol- 
lows: "Should a member whose property is mortgaged, or whose 
shares are pledged to the association, désire to release tlie same 
by prepayment of his indebtedness before maturity, he may, on 
application to the board of directors, be allowed to do so, and the 
directors shall give him an équitable rebate on the premium paid 
by such member," — regardless of any other reason, makes the loan 
one which is not usurious, and one to which this court may apply 
the rules of equity in relation to this class of contracts. We quote 
further: 
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"How, then, shall a court of equity détermine the amount due on thls con- 
tract? Six per cent on the amount loaned, being the légal rate In Texas, 
and being the eontract rate made by the parties, and being recognized as a 
fair rate, is certainly a proper rate to apply. Is the borrower entitled to the 
application of any crédit upon his loan for the amount paid upon his dues? 
Ordinarily no, as the lender has failed to comply wlth the conditions govern- 
ing the withdrawal of his stock. In this case, however, the appellant waives 
any such formalities, and concèdes that the borrower is entitled to a crédit 
equal to the withdrawal value of such stock, and contends that this is the ex- 
tent of the crédit to which he is entitled. This value can be ascertained from 
the provisions of the stock certificate." 

If the eontract is not usurious, — and we hold that it is not,— 
the above method of ascertaining the amount due is not unfair to 
the debtor, and we are disposed to adopt it. 

The remaining question is as to insurance paid by complainant. 
As the deed of trust speciflcally provides tliat the premises shall 
be kept insured, and, in case of default made by the mortgagor, 
the same should be performed by the appellant, and ail expansés 
incurred in so doing should be paid by the mortgagor, with inter- 
est at the rate of 12 per cent, per annum from the date the same 
was incurred or paid, and as the record shows that thereunder 
the appellant has paid the sum of $745.69 insurance, we are of 
opinion that the court below erred in not including that amount, 
with interest, in the personal judgment rendered against William 
J. Logan. 

The decree of the circuit court appealed from is reversed in 
so far as it déclares the bond sued on usurious, and in so far as 
it restricts the judgment in favor of the Building & Loan Asso- 
ciation of Dakota against William J. Logan to the sum of |4,361.50 ; 
and the cause is remanded, with instructions to the court below 
to enter a judgment in favor of the Building & Loan Association 
of Dakota against William J. Logan for the sum of $7,500, together 
with interest thereon at the rate of 6 per centum per annum from 
January 1, 1892, together with the sum of $745.69, paid for insur- 
ance, with interest thereon at the rate of 12 per centum per an- 
num from the respective dates upon which the payments were 
made, aggregating a sum of $9,805.50, less the withdrawal value 
of said shares of stock, said value being $1,606; the same aggre- 
gating, after deducting the aforesaid crédits, the sum of $8,199.50, 
the same to bear interest at the rate of 6 per centum per ànnum 
from date of filing mandate. The decree of the court below is 
afflrmed, except as above reversed and modified, with costs in this 
court, and the court below against appellee, William J. Logan. 



COLES r. NORTHRUP. 

(Circuit Court of Appeals, Fifth Circuit February 25, 1895.) 

No. 340. 

EQTJITT — JURISDICTION — TrIAL OF TiTLK TO LaND. 

A receiver of the property of the P. Co., appointed In an equity suit, flled 
a pétition for an order reauiring one C— wlio was alleged in the pétition 
to be occupying, as tenant, ceitain real estate of the P. Co.— to deliver pos- 
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session of sucli real estate to the receiver. C. was notlfled of the pétition, 
anfl flled a plea to the jurisdictlon; alleglng that, for more than ttie stat- 
utory perlod of limitation, lie liad lield the land adversely, under claim of 
title. The plea was traversed, and, upon the hearing, eTidence was given 
cending to show title in C. by adverse possession. BeU, that 0. was enti 
tled to a trial by jury of the issue of title, and the court had no jurisdic- 
^ tien, in the equity suit, to détermine such issue. 

Appeal from the Circuit Court of the United States for the 
Northern District of Florida. 
This suit was commenced in the circuit court by the foUowing pétition: 

"Your petitioner, W. H. Northrup, humbly represents: (1) That, as shown 
by the records of this court, he has heretofore been appointed receiver in the 
case of D. W. Thom et al. v. Pensacola Terminal Company, and, as such 
receiver, authorized and directed to take possession of ail the property, real 
and Personal, of the défendant. (2) That, at the time of the said order, C. M. 
Boulden and Graham Gordon, respectively vice-président and président of 
said company, held in trust for the said défendant the east half of the tract of 
land in the county of Escambia, state of Florida, known as the 'J ohn Donaldson 
tract,' and being section 51, T. 2 S., R. 30 W., of which said tract, with the 
exception hereinafter mentioned, your petitioner, under said order, took pos- 
session. (3) That at the time of said order one John Ooles occupied a portion 
of the said east half of said tract, as the tenant of the said Gordon and 
Boulden, trustées as aforesaid; the said Ooles having obtained possession of 
the said property from his father, one Samuel Ooles, who was a tenant, by a 
written indenture of lease, of J. 0. Petterson, who was the remote grantor 
of the said Gordon and Boulden, trustées as aforesaid, and had also been a 
tenant under a written indenture of lease of E. B. La Pice, exécuter of R. A. 
Watson, deceased, grantor of said J. 0. Petterson. (4) That your petitioner 
has demanded the possession of the said John Ooles, and that the said Ooles 
has refused to deliver the possession thereof to your petitioner, as of right 
he ought to do. Wherefore, your petitioner prays that the said John Ooles 
may be required, 'by an order of this court, to deliver up the said possession 
of the said property to your petitioner, in order that it may be administered 
by him under the order appointing him as aforesaid. And your petitioner will 
«ver pray, etc. W. H. Northrup, Receiver." 

And thereupon the following notice appears to hâve been served: 

"In the United States Oircuit Court, Northern District of Florida, at Pen- 
sacola. 

"In the Matter of the Pétition of W. H. Northrup, Receiver in the Case of D. 
W. Thom et aL v. Pensacola Terminal Company. 

"You will please take notice that we hâve flled a pétition in the above court 
to recover possession from you of that portion of the east half of section 51, 
T. 2 S., R. 30 W., known as the 'John Donaldson Tract,' in Escambia county. 
Florida, now occupied by you, and that a hearing of said pétition, and of 
such answer as you may then hâve flled, will be had before the Hon. Chas. 
Swayne, judge of said court, on November -5, A. D. 1894, or as soon there- 
after as the same can be heard. 

"Blount & Blount, Sols, for Petitioner. 

"To John Ooles, Esq., Défendant." 

The appellant flled swom plea as foilows: 

"In the Matter of the Pétition of W. H. Northrup, Receiver of the Pensacola 
Terminal Company, v. John Ooles. 

"The Plea of the Above-Named Respondent to the Pétition of the Above- 

Named Petitioner. 

"The respondent, John Ooles, by protestation, not confessing or acknowl- 
edging ail or in any part of the matters or things in the said pétition con- 
tained and mentioned to be true, in such manner and form as the same are 
therein set forth and alleged, pleads thereto, and, for plea to the wLole peti- 
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tlon, says that respondeht did not obtain possession of saîd property In saU 
pétition described from bis (respondent's) father, Samuel Ooles, as alleged 
in said pétition, but that respondent entered into possession of said premlses 
under claim of tltle, exclusive of any other rigbts, founding such clalm upon 
a wrltten Instrument of tbe date of October 29, 1877, as being a conveyance 
of the premlses In question, and that respondent has been in contlnued occu- 
pation and possession of said promises included In said instrument for a 
period of time longer than seven years before the flling of said pétition, to 
wlt, for a period of more than sixteen years. Wherefore, and relying upon 
the above facts, whlch said respondent avers to be true, respondent says that 
a court of equity has no jurisdiction to hear, try, and détermine this cause. 
Wherefore, the respondent prays the judgment of this honorable court 
whether he ought to be compelled to make any other or further answer to 
said pétition, and respectfully prays to be hence dlsmissed with hls reason- 
able costs In this behalf most wrongfully expended." 

This plea was traversed, and thereupon the cause was heard before the 
chancellor. John Coles testifled as foUows: 

"My name Is John Coles. I bought this place from Matthew Burke about 
sixteen years ago, and gave him, as well as I can remember, about $40 for 
the place. He was living there at the time. I cannot read or write. Mat- 
thew Burke gave me this paper when I bought the place [producing follow- 
Ingpaper]: 

"*?35.00. Pensacola, Florida, Oct. 29th, 1877. 

" 'This Is to certify that I, Matthew Burke, and my wife, Sarah Burke, did 
sell and deliver to John Coles one place on the Blg Bayou, said place belng 
the place upon whlch the said John Coles now lives. We, Slattliow and 
Sarah Burke, release ail of our right and claim to said place, and ail It con- 
tains. In considération of half payment of ail demands. 

his 
•"Matthew X Burke. 
mark 

«"Sarah X Burke.' 

mark 

"Matthew Burke Is dead. I hâve llved on this place for sixteen or seven- 
teen years. Since the date of this paper, I hâve claimed it as niy own, and 
hâve never paid rent to any one, and never recognized any one as my land- 
lord. My father and mother lived there with me. My l'atUor never lived 
there before I did. I brought him there. Matthew Burke lived there before 
I did." 

Cross-examlnatlon: "I bave been married about flve years, and am about 
41 years old. My father lived with me. I hâve been away from home at 
work several tlmes for a month, and once or twlee as long as two months at a 
time,— usually, only a week at a time. This was my home ail of the time, 
and, when away at work, I always left my clothes there. My father dled 
about three years ago. He was ninety-odd years old when he died. He 
lived with me. Once, when I came baclî home and told my father that I had 
heard that he had signed a lease to this place to Mr. Fisher, he said that he 
had signed some kind of a paper. He said that he undorstood that it was 
somethlng about taxes. He had no authority to sign a lease to this place. I 
claim it as my own. I signed a lease to the place across the road from this 
place where I live,' and paid Mr. Fisher a dollar on it. I bought out the im- 
provements from Prince Jones, who had leased It, and I went up to Mr. 
Fisher's office, and signed a lease to the place, and paid Mr. Fisher a dollar 
on that lease on the Prince Jones place. When I bought from Matthew 
Burke, he said he sold me his clalm. He said that the place was his. I do 
not recollect, when I went to pay Mr. Fisher the dollar for rent on the Prince 
Jones place, that he put into it a receipt to my father, and that I told him 
that this was for my place,— the Prince Jones place,— and not ff>r my father's 
place. I do not remember golng up to Mr. Fisher's office with my father to 
pay the rent on this place." 
v.66F.no.6— 53 
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Rediredt! "The place I bought from Matthew Burke, now in controversy^ 
bas been Inclosed for flfteen or slxteen years, and I hâve been living on It ail 
the tlme. I live there now." 

In support of his plea he also produced the évidence of three other wit- 
nesses, and rested hls case. Ooûtrary évidence was ofCered, tending to show 
that the property belonged to the Pensacola Terminal Company, and that one 
Solomon Coles, father of John Coles, had in July, 1886, and again in July, 
1888, signed leases of the property in question, and that John Coles was 
présent when said leases were signed. After hearlng the évidence, the judge 
rendered a decree that the receiver was entitled to the possession of the 
propéirty, that John Coles was holding possession as tenant of the receiver, 
and that John Coles should deliver possession upon demand. Coles ap- 
pealed. 

John S. Beard, for appellant. 

W. A. Blount and A. C. Blount, for appellee. 

Before PAEDEE and McCOEMICK. Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. Tne appellant contends that on the issue 
whether hé held the property in question as owner in his own 
right, or as a tenant of the receiver, he was entitled to a trial by 
jury, and wfe think he was. He was a stranger to the equity case 
in which the receiver was appointed. He claimed as owner for 
17 years under writings that more or less supported his claim;^ 
and, as to him, the proceeding to dispossess him of the property 
was, to ail intents and purposes, a suit in ejectment. ïhe decree 
appealed from is reversed. The cause is remanded, with instruc- 
tions to dismiss the pétition of the receiver, but without préjudice 
to his right, under the direction of the court, to institute proper 
proceedings at law to recover the property in controversy. 



LASHER et al. v. McCREERY et al. 
(Circuit Court, D. West Virginia. Febraary 25, 1895.) 
Taxation— FoRï'EiTOKB of Lasds— Failuke to Entbk on Commisstonke's 

BOOKS. 

The omission of a tract of land from the books of the commissioner of 
the revenue for only two years (1843 and 1844), and the failure afterwards 
to charge up the back taxes for said years, did not work a forfeiture of 
said land to the state under the act of the législature of West Virginia of 
18G9 (chapter 125). 
Bame. 

There can be no forfeiture, under said act of 1869, for nonentry on the 
commissioner's books, unless the land was leirt off said books each year 
for flve successive years, and the omission of the land from said booka 
for any less number of years than flve did not work a forfeiture under 
said act. 
Samb— Proceedinss against Remote Geantoe. 

Robert Morris owned a tract of land containing 480,000 acres, In Vir- 
ginia, and in 1797 he conveyed it away. In 1843 it was sold by the com- 
missioners of delinguent and forfelted lands in the name of Henry Cra- 
mond, a remote grantee of the said Morris. In 1853, Michael Bouvier, to 
whom It had passed by mesne convcyances from the purcha ser at said sale, 
divided it into six separate parcels, ail of which he afterwards conveyed 
to others, except one parcel of 8,400 acres. So far as appears, the several 
parcels were assessed to their respective owners, one of said parcels, con- 
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taining 36,750 acres, havlng been regularly assessed to the grantee of said 
Bouvier, and those cla'lming under him, from the time of its conveyance 
by Bouvier to tbe présent ttmè, but was returned délinquant for the non- 
payment of the taxes of 18G9, and sold by the sheriff in 1871, and pur- 
chased for the state. In 1882 the commissioner of school lands instituted 
proceedings against the original tract of 480,000 acres as forfeited in the 
name of Robert Morris for nonentiy on the land books, and in said pro- 
ceedings portions of the 36,750-acre parcel were sold. Held, that said pro- 
ceedings were coram non judice, and a decree declarlng a forfeiture in 
said proceedings, and the said sales of portions of said 36,750-acre parcel 
by said commissioner In said proceedings, were illégal and vold. 
4. Same— Presumptions prom Lapsb dp Time. 

Where a tract of land was sold in 1843 by the commissioners of delin- 
quent and forfeited lands, and no claim api>ears to hâve been rnade to 
said land afterwards by the person in whose name It was forfeited prior 
to said sale, or any one claiming under him, It will be presumed, in a pro- 
ceeding involving the title to said land, instituted In 1890, that the pro- 
ceedings which resulted in the said sale were regular, and that a new title 
began from the time of said sale by said commissioners. 

6. Same— Dblikqubnt Tax Sai-e— Ikiîegdi.aritibs. 

Under the Code of 1868 of West Virginia the sherllï was required, with- 
In 10 days after a delinquent tax sale, to retum to the county clerJs's 
office a list of the real estate purchased fer the state at such sale, and, un- 
less it affirmatively appear that such list was so returned within said 
perlod of 10 days, the said sale will be lidd to be irregular and void. 

6. Lâches— EquitabI/B Considérations 

The défense of lâches, being équitable in its character, will not be al- 
lowed to deprive a rightful owner of bis land, unless the principles of 
equity require it to be done. 

7. Same. 

Lâches cannot be imputed to one who was ignorant of his rights, and 
for that reason failed to assert them. 

8. Same— Tax Sale. 

Where wîld and unimproved lands were sold In 1882, by the commission- 
er of school lands, in proceedings wliich were illégal and void, and the 
purchaser never took possession of said lands, nor made any improvements 
on them, or change in their condition, and the former owners continued to 
pay taxes regularly on said lands after such sale, and in 1890 brought a 
suit to set aside said sale, alleging that they were ignorant of said sale 
until a short time before said suit was brought; and it appearing that 
during nearly the whole of the time covered by the delay in bringing said 
suit on account of certain décisions of the appellate court of the state It 
was generally believed afld understood hf the légal profession and others 
that there was no remedy for the former owner in such case until a dé- 
cision by the United States court pointed out such remedy, and said suit 
was brought soon after said last-mentioned décision,— /icW, that there was 
not such lâches on the part of the former owners In bringing said suit as 
would constitute a défense to said suit. 

9. Same. 

The décision In the case of Waktjman v. Thompson, reported in 40 Fed. 
375, 32 W. Va (Appendix, p. 1), adhered to. 

This was bill by Francis Lasher and others, trustées, against 
John W. McCreery and others, to remove a cloud upon the title to 
real estate by annulling certain deeds made by the commissioner 
of school lands in Wyoming county, W. Va. 

Oouch, Flournoy & Price, for plaintiffs. 

W. E. Chilton, E. S. Miller, and Johnson, Watts & Ashby, for de- 
fendants. 

Before GOPF, Circuit Judge, and JACKSON, District Judge. 
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JACKSON, District Judge. The bill allèges that the tract of 
land in controversy in this case is a portion of two grants of land 
issued by the commonwealth of Virg'inia in 1795 to Robert Morris, 
one for 320,000 acres and the other for 480,000 acres. The évidence 
discloses a chain of title from the grantee down to Henry Cramond, 
who acqnired the lands by deed from the heirs of Thomas Astley 
on the lOth day of December, 1840. It appears that the two tracts 
of land became forfeited in the name of Henry Cramond to the state 
of Virginia for the nonpayment of taxes thereon prior to the year 
1842, and that the lands so forfeited and embraced in the two grants 
were sold in 1843, at Which sale William Cramond became the pur- 
chaser; that subsequently Michael Bouvier, by varions mesne con- 
veyances, acqnired the title to them, and, having had a resurvey 
made of them, he divided ail of his lands into six tracts, one of which 
was 36,750 acres, — ^the sabject-matter of this controversy. It is 
disclosed that the plaintiffs acqnired the légal title to 36,750 acres 
by proper conveyances from the grantee in the patent down o 
the date of his deed in 1882. It also appears that the lands were 
charged with taxes to John Herman on the assessor's books for 
Tazewell county. Va., for the year 1847 to the year 1861, inclusive, 
and were paid; that, owing to the Civil War, there were no taxes 
charged against thèse lands until the year 1865, when they were 
charged to Michael Bouvier, in McDowell county, with taxes for 
the years 1865-1868, both inclusive. In the year 1869 this tract was 
Consolidated with a tract of 8,400 acres, one of the six divisions 
before referred to, and entered on the assessor's books of McDowell 
county as a tract of 45,150 acres, charged with taxes, returned de- 
linquent for their nonpayment that year, and sold by the sheriff of 
the county in October, 1871, and purchased by the state. After 
the year 1869 the lands appear on the land books of Wyoming coun- 
ty in the name of Patterson and others, who were the own-ers of the 
tract from 1870 to 1874, inclusive, when they appear in the name 
of Francis Lasher from 1875 to 1890, inclusive, — the year the plain- 
tiffs brought this action. And in this connection it is to be observed 
thèse two large tracts of land, lying both in McDowell and Wyoming 
counties, appear to hâve been assesaed sometimes in one county 
and then in the other. 

It is apparent from this hîstory of the title to the land in contro- 
versy that, with one exception, from the time it was purchased 
by William Cramond, at the sale made by the commissioner of for- 
feited and delinquent lands in 1843, it has been charged on the land 
books in the names of its varions owners, and the taxes paid. It is, 
however, of little or no moment at this time to investigate the his- 
tory of this title prior to the delinqiient sale in 1843. W^e must, 
at this late daj^, présume that the proceedings which resulted in 
the sale of the land were regular, and that a new title began at 
that time, which has been transmitted by regular conveyances to 
the plaintiffs in this action. It foUows from what we hâve said 
that the title to the land in controversy is in the plaintiffs to this 
action, unless they hâve lost it, since they acquired it, by neglect, 
or in some way permitted it to pass from them. 
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This brings us to the considération of the questions raised by tbe 
défense to defeat this action. And hère it is to be observed that 
the purpose of this bill is to remove a cloud upon the title of the 
plaintilïs by securing a decree to annul and set aside the deeds 
made under the proceedings instituted by the commissioner of 
school lands in Wyoming county in 1881 under the act of 1873, 
under which the défendants claim. The answer of the défendants 
to this position of the plaintiffs is that the land was forfeited un- 
der the act of 1869 as amended in 1872-73 for nonentry upon the 
commissioner's books of Tazewell county for the years 1843 and 1844. 

The contention of the défendants, first, is that, if the land was 
omitted from the proper assessor's book for the year 1832, or any 
year thereafter, and the owner failed to hâve the back taxes charged 
for five successive years thereon, and such further omission con- 
tinued for one year after the passage of the act, the land became 
forfeited; or, if the land had been omitted for any year prior to the 
passage of the act, including and after 1882, or shall not hâve been 
charged thereon for flve successive years after the passage of the 
act, then, in either case, such failure operated to forfeit the land. 
I cannot concur in this construction of the act. It is, to my mind, 
a forced construction to cover the facts of this case. As we hâve 
before seen, the land in controversy was omitted from the assessor's 
book in 1843 and 1844, and the omission was but for two years; 
but it appears on ail the land books in the names of the varions 
owners from 1847 down to the institution of this suit, with that 
single exception. What, then, was the duty of the owner of the 
land under the act of 1869, when it was omitted from the assessor's 
books? Simply to cause them to be entered on the proper as- 
sessor's book, and charge them with the state taxes thereon not 
charged to the owner for the year 1832, or "any year thereafter," — 
that is, 1832, or any year "heretof ore" ; that is, prior to the passage 
of the act, and subséquent to the year 1832, or "any year here- 
after"; that is, for any year after the passage of the act, — which 
hâve not been released or paid, and which were properly chargeable 
to the land. This clause of the statute clearly points ont to the 
owner what was required of him. The purpose of the next clause 
is to punish the party for his neglect or failure to comply with his 
duty "for flve successive years." What duty? Clearly, the duty 
to enter his lands as required by the statute, and charge them with 
the back taxes. And if he fails to do this for flve successive years, 
the penalty for his neglect is the forfeiture of his land. And for 
what is this penalty imposed? Is it the neglect to enter the lands 
for one year, or the failure to hâve them charged thereon for flve 
successive years? Oertainly, the législature did not intend that 
the statute should be construed to deprive an owner of his lands 
for the omission of a single year to enter them on the land books, 
and retain the taxes paid both before and after the passage of the 
act. No such injustice could be imputed to the législature. Such 
a construction of the statute would be not only unjust, but might 
be the means of inflicting great wrong upon an innocent owner. 
We must assume that the législature, in passing this statute, acted 
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justly and wisely, and in a spirit of liberality to the delinquent land- 
owner, when it declared that before the owuer could be deprived 
of his land he must neglect to enter it, not for one, two, tliree, or 
four years, but for flve successive years. The language employed 
seems to me to be too plain to admit of any other construction. 
The law is well settled that in construing a statute we must ascer- 
tain, if possible, the intent of the législature in enactiug it, and 
to so construe it as to gire effect to its intention. Looking for 
the true meaning of this statute, and what justly was its object and 
purpose, we think the législature meant that the owner of any tract 
of land omitted from the proper assessor's book for a period of less 
than five successive years should not be deprived of his land by 
reason oî such omission, and that it did not work a forfeiture. 

Before leaving this branch of the case, it might be well to allude 
to the act of 1869, and ascertain its purpose. I do not care to 
review the several acts of 1830, 1831, 1832, 1835, and 1830, relating 
to delinquent lands, more than to say that prior to the act of 1835 
there was no law authorizing the forfeiture of lands for the failure 
of the owner to enter them on the land books, and bave them 
assessed with back taxes, so that the state could get her taxes 
from such delinquent lands. The act of 1809, known as the "Huiï- 
man Act," was passed with the view to remedy this evil. By 
that act it was intended to put lands delinquent for the nonpay- 
ment of taxes and those that were delinquent for nonentry on the 
commissioner's books upon the same footing, and for this purpose 
the year 1832 was fixed as the time in the statute when they would 
stand upon a common footing. If I am right in the construction 
of this statute, was the tract of land in question liable to forfeiture 
when the proceedings were instituted by the commissioner for that 
purpose? To answer this question we must ascertain against what 
land the proceedings were had, and if they were taken against the 
tract of land in controversy. It appears from the papers in tliis cause 
that the action of tJve commissioner was taken against the 480,000 
acre tract and the 320,000 acre tract granted to Eobert Morris. It 
does not appear that any proceedings were had directly against 
the land in controversy, but, if afEected by the proceedings, it is 
only by reason of the fact that it was originally a portion of one 
of thèse two tracts or of both of them. At the threshold of this 
investigation we are met with the fact that Eobert Morris had con- 
veyed ail of his interest in the two tracts long before the insti- 
tution of thèse proceedings; in fact the plaintiffs claim under a 
deed made by Eobert Morris to William Cramond in 1797, more 
than 80 years before the commissioner instituted his proceedings. 
This statement of facts puts at rest the right of the state, through 
her commissioner of school lands, to move against thèse lands. The 
title to them had passed ont of Morris, and he was no longer charge- 
able with them for taxes on them after their aliénation by him. 
From ail that appears in this case, the lands in the name of otliers 
had ail been charged with taxes and paid. It does appear that, 
so far as the tract in controversy is concerned, the plaintiffs, and 
those under whom they claim, hâve been assessed with and paid 
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ail the taxes on their lands from 1847 down to the institution of 
this suit, except 1869, and three years during the war, when no 
taxes were assessed agair.st the land. What right, then, had the 
commissioner to proceed against the Morris lands? I answer, none 
whatever. The lands in the name of Morris having been long 
before transferred to others, they wero not liable to entry in his 
name, nor had the state any légal claim against them for taxes 
assessed in his name. The action of the commissioner was based 
upon facts supposed to exist, but for which in reality there was 
no foundation, and, as a conséquence, was illégal, and of no binding 
effect upon those who claimed the lands under those who had ac- 
quired title thereto more than 80 years before. We must therefore 
hold that thèse proceedings were coram non judice, and that the 
decree of the court declaring a forfeiture was void. But it is claim- 
ed that this land was forfeited by reason of the purchase for the 
State at the sale of 1871 for the taxes of the year 1869, and an effort 
is made to distinguish this case from Wakeman v. Thompson,* 32 W. 
Va. (Appendix, p. 1). Briefly, to state the position of the défend- 
ants, it is claimed that the statu te makes a distinction when the 
purchaser is the state instead of an individual, in this: that it is 
not required of the sheriff "to retum the list of sales with a cer- 
tiflcate of his oath attached, which must be returned to the (recorder) 
now clerk of the county within ten days after the sale." To sus- 
tain this position, section 31, c. 31, p. 197, Code 1868, is relied on: 

(31) "When any real estate Is offered for sale as aforesaid, and no person 
présent bids the amount to be satisiied to the state from the sale, the sheriff 
or collecter shall purchase the same on behalf of the state for the taxes there- 
on, and the interest and damages on the same, and shall make out a list 
thereof, under the following caption: 'List of real estate within the county 

of , sold in the month (or months) of , eighteen hundred and , 

for the nonpayment of taxes thereon for the year (or years) , and pur- 

chased for the state of West Virginia.' Undoi-neath shall be the several cd- 
umns mentioned in the tenth section, with a lilîe caption to each column, 
omitting, however, the column headed 'Name of Purchaser.' The officer mak- 
Ing out the said list shall make oath that it contains a trne account of ail the 
real estate within his county purchased by hira for the state during the year 
, and return the list, with a certiflcate of the oath attached, to the re- 
corder of the county within ten days after such sale, who shall, within twenty 
days after such retum, make an accurate copy thereof in a well bound book, 
and transmit the original to the audjtor." 

It is true that the caption provided for in this section differs 
somewhat from that required by section 12 when the sale is made 
to an individual. It is claimed by the défendants that under this 
section ail that is required is for the return to show the month 
and year when the sale was made to the state. While this is true 
as to the caption, still that is not ail that is required to be done. 
The succeeding paragraph, as we hâve seen, uses the following 
language: 

"The officer making out said list should make oath that it contains a true 
account of ail the real estate within his county purchased by him for the state 
during the year and return the list with a certifled copy of the oath attached 
to the recorder (clerk) of the county within ten days after such sale who shall 

1 See this case, 40 E'ed. 375, sub nom. De Forest v. Thompson.— [Ed. 
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within twenty days after such retnrn make an accurate copy thereof in a 
well bound book and transmit the original to tbe auditor." 

When you compare this clause of section 31 with section 14 of 
this act, it will be found that, while they are net the same in 
phraseology, they are the same in substance. In both sections the 
list is required to be flled within 10 days after such sale. This 
must be done, and it should appear that the mandatory requirement 
of the statute was complied with, otherwise this provision of the 
statute would be useless. The effort to distinguish this case from 
the case of Wakeman v. Thompson, supra, must fail. One of the 
five irregularities set up in that case was "that the sherifl failed to 
return his list of lands sold as delinquent for taxes within ten days 
after the sale and purchase by him for the state," who was the 
purchaser in that case as well as in the one under considération. 
In a well-considered opinion of this court it held "that the neglect 
of the officer to comply" with that requirement of the statute was 
"such an îrregularity as tends to préjudice the rights of the owner 
whose lands hâve been sold." It is true that neither the clerk nor 
sherifl is required by the express terms of the statute to note the 
day, but it is nevertheless true that the sheriff is required to return 
his list within 10 days, which fact must be established before the 
former owner could be divested of his title, and it passed to the 
state. It does not follow, because the state became the purchaser 
at thia sale, that the statute should not be as fully complied witli 
as in a case of a sale to a citizen. The irregularity complained of 
in this case is not that the sherifl or clerk failed to note the time of 
filing his list, but it is the fact that it does not in any way appear 
that he did flle his list in 10 days. The court said in the Wakeman 
Case: 

"That the former owner had a right to call at the recorder's office after the 
sale of his lands, and demand the production of the siierifC's report for his 
examiuation. If he discovered that there was no évidence when tlie report 
was flled, he could rest upon his rights, for the statute required the list to be 
flled within ten days after the sale. It must lu some way afflrmatively ap- 
pear, and not be left to the presumption, that the sheriff had discharged his 
duty, which ordinarily, in this class of cases, would be a violent one." 

We adhère to the ruling of th.e court in the Wakeman Case, and 
hold that the irregularity complained of in this case falls within 
the previous rulings of this court ùpon this question, and is fully 
sustained by the suprême court of West Virginia. Barton's Heirs 
V. Gilchrist, 19 W. Va. 223; Simpson v. Edmiston, 23 W. Va. 675; 
McCallister v. Cottrille, 24 W. Va. 173; Wakeman v. Thompson, 
supra, p. 1. 

We come now to consider the défense of lâches set up by the de- 
fendants to defeat the plaintiffs in this action. This is an équitable 
défense, and is often resorted to when the party who sets it up has 
no défense in law, and for this reason courts should be very cautions 
in applying this doctrine to defeat a rightful owner of the land who 
from neglect which may be the resuit of the want of proper informa- 
tion refrains from an assertion of his rights until the presumption 
of abandonment arises from his course of conduct. I am aware of 
the tendency in the courts of this day to recognize the défense with 
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growing favor as both meritorious and valid. "Lâches," says Mr. 
Justice Brown in Galliher y. Cadwell, 145 U. S. 368, 12 Sup. Ct. 
873, "proceed on thie assumption that the party to whom they are 
imputed has knowledge of his rights, and ample opportunity to es- 
tablisli tbem in tlie proper form; that by reason of his delay the 
adverse party has good reason to believe that the alleged rights are 
worthless, or hâve been abandonedj and that, because of the change 
in condition or relation during this pei'iod of delay, it would be an 
injustice to the latter to permit him to assert them." In a well- 
considered oral opinion in the case of Halstead v. Grinnan this court 
held that lâches could not be imputed to one who was ignorant of 
his rights, and for that reason failed to assert them. This case 
was aflarmed by the suprême court (152 U. S. 412, 14 Sup. Ct. 641), 
in which case the court says: "There can be no lâches in failing 
to assert rights of which a party is wholly ignorant, and whose 
existence he had no reason to apprehend." Applying the principles 
as laid down in the cases just cited to the facts in this case, can we 
hold that the plaintiffs hâve slept so long upon their rights as to 
render their claim to this land inéquitable and unjust as against the 
défendants' claim of title? We think not. There is no flxed and 
unalterable rule applicable to ail cases where lâches is relied on 
to defeat a recovery. Each case must stand or fall upon the facts 
that surround it. In this case it is claimed that the plaintiffs hâve 
been guilty of lâches, because the land in controversy was sold in 
1882 by the commissioner of school lands, and that the plaintiffs 
took no stepa to relieve themselves from the embarrassment arising 
from that sale until they brought this action, in 1890, a period of 
eight years. But there is no évidence that the plaintiffs had aban- 
doned their claim of title or their rightful title to thèse lands dur- 
ing that period. On the contrary, they continued to pay the taxes 
regularly assessed to the state, which was an undoubted assertion 
of their right to the land. In this connection it is to be noted that 
the plaintiffs were ignorant of the proceedings had in McDowelI 
coimty. But, if they were not, under the construction given by the 
courts of West Virginia of the statutes under which the proceedings 
were had, there was no remedy by appeal, as that remedy had been 
refused by the suprême court of West Virginia in two cases con- 
sidered by it. After thèse cases had been decided, the case of 
Wakeman t. Thompson was instituted in this court, with a view to 
ascertain if there was not some way to correct the irregular action 
of state officers in selling lands in this state to satisfy delinquent 
taxes. That case was pending for several years, covering the time 
that the défendants rely on in this proceeding as lâches to defeat 
the recovery in this action. It was flnally disposed of in 1889, 
which décision seems to hâve shed some new light upon the pro- 
ceedings of the commissioners of "school lands," and opened the 
way for owners to protect their rights to their lands. The profes- 
sion, after this décision, began to look into the rights of their 
clients, which were in a state of suspension after the décisions of 
the suprême court of West Virginia, and this suit was instituted 
shortly after that décision, to get rid of the cloud upon the plain- 



842 FEDERAL REPORTEE, Vol. 66. 

tiffs' title to this land. During this time the plaîntîffs allège they 
were in the dark, and light only came through the case of Wake- 
raan v. Thompson. In this connection it must be bome in mind 
that the défendants knew the title under which they claimed tlie 
land. They knew that the plaintiffs, and those nnder whom they 
claimed to hâve derived their title, had paid ail the taxes charged 
and assessed against this land for nearly a century, with the single 
exception in 1869. They knew that the lands were in a state of 
nature, with little, if any, improvement made upon them. With 
a knowledge of thèse facts, they purchased the land at the tax sale, 
at a very inconsiderable price, most likely as a spéculation. I do 
not overlook the very able and exhaustive argument submitted on 
this point by Judge Johnson, of counsel for défendants. I confess I 
was at flrst impressed with his views, but, after more mature con- 
sidération, I reached the conclusion that the facts in this case were 
very différent from most of the cases where the doctrine lias been 
applied, especially in the Dingess Case,^ decided by my learned 
brother in this court, and approved by the appellate court. In that 
case the record disclosed almost a total abandonment of the lands. 
No taxes had been paid for many years, and no assertion of right 
to the lands upon the part of those claiming against Dingess. It is 
one thing to sleep on your rights, but it is quite another thing when 
you wake up in a reasonable time, and take active steps to protect 
your rights. In this case the entire period was only eight years, 
arising out of the fact that the profession had not discovered a 
remedy until Judge Perguson, in his bill in the Wakeman Case, be- 
came a pioneer to open the way that shed new light upon litigation 
of this character. Nor will it do to say that ignorance of the law is 
no excuse. The law as announced in McClure v. Maitland, 24 W. 
Va. 561, and in McOlure v. Mauperture, 29 W. Va. 633, 2 S. E. 761, 
had been accepted by the profession as final upon the rights of 
parties where proceedings had been had by the school commissioner, 
and the lands were sold. This would seem to be a reasonable ex- 
cuse, not only for ignorance of the law, but for the delay in bring- 
ing this suit. By analogy, a man is not supposed to hâve been neg- 
lectful or abandoned his land until entry is barred by the statute 
of limitations. There was no bar to a right of récovery when this 
suit wa« commenced. I must theref ore hold, as the taxes hâve been 
regularly paid for well-nigh a century, with the single exception 
referred to, that this fact is not only an évidence, but must be held 
as an assertion of right, as opposed to abandonment, coupled with 
the additional fact that the lands are in a state of nature, so far 
as the record discloses, and that no development or improvement 
has been made by the défendants prior to the institution of this suit, 
and that it would be unjust and inéquitable to apply the doctrine 
of lâches, and to refuse the plaintiffs' prayer in their bill to vacate 
the numerous tax deeds and remove the cloud upon their title. 

The défendants deny the jurisdiction of this court to grant relief 
in this case, for the reason, as they claim, the remedy of the plain- 

1 56 Fed. Itl. 
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tiffs is at law. I do not concur in this position. The plaintiffs in 
this action bave a regular chain of title, unbroken, from the com- 
monwealth of Virginia. It is well settled tliat, in the absence of 
an actual adverse holding, the possession will be presumed to be 
with the holder of the elder title to the land. And in this instance 
there was no actual adverse holding which could operate to destroy 
the possession of thèse plaintiffs. But, even if that was so, still I 
am of the opinion that the proper jurisdiction in this case is in a 
court of equity. The primary, and I may say the vital, purpose of 
this Mil is to remove an alleged cloud upon the plaintiffs' title to 
this land, and at the same time to group ail the défendants together, 
claiming from the same source, in one suit, and save a multiplicity 
of suits. This court, in Wakeman v. Thompson, held that the juris- 
diction of a court of equity can be invoked upon the familiar ground 
that by suing in equity, and bringing ail the défendants before the 
court in one action, they can avoid a multiplicity of suits. Wake- 
man V. Thompson, supra; 1 Pom. Eq. Jur. p. 245; Boyce v. Grundy, 
3 Pet. 215; Oelricks v. Spain, 15 Wall. 211. Numerous other au- 
thorities could be cited to sanction this position, but it is deemed 
unnecessary. It follows from ail that I hâve said that the plaintiffs 
are entitled to relief, and a decree will be drawn to conform with 
this opinion. 

I am authorized to announce that Judge GOFF fully concurs in 
this opinion. 
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(Circuit Court of Appeals, Eighth Circuit. March 4, 1895.) 

No. 513. 

1. Statutb op FiJAUDS— Wiien in Fokcb m Indian Tbkritory. 

Act Cong. May 2, 1890, wliich put In force in the Iiidian Territory, 
among otlier laws, the statute of frauds, making void conveyiinces to 
defraud creditors, bas no retrospectiTe eftect, and, before the passage pf 
said act, it was compétent for au insolvent debtor to give away hïs 
property, and deprive bis creditors, wbo had not obtained liens, of tbe 
opportunity to collect tbeir claims from such property. 

3. Tkusts— FoLLOwiNG TRUST Profebty — Indian Tehkitouy. 

One M., a citizen of the Cherokee Nation, mortgaged certain cattle to 
the plaintiffs. Subsequently he used a part of tbe cattle so mortgaged 
to purcbase the improvements on certain land, which be then conveyed 
to bis wife. MeU, that M. was a trustée of tbe cattle for plaintiffs, and 
they had the right to follow the proceeds of tbe trust property in tbe 
hands of M.'s wife; and that, under the act of March 1, 1889, creating 
the United States court in the Indian Territory, that court had power to 
enforej sucb right. 

Appeal from the United States Court in the Indian Territory. 

This was a suit by Henry C. Pyeatt and James G. Kirby against 
William P. McOlellan and Kachel McClelIan to subject certain 
property to the payment of a judgment against the défendants. 
The circuit court made a decree in favor of the complainants. De- 
fendants appeal. 
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In this case Eachel McClelIan and William P. McClellan, her husband, 
appeal from a decree rendered by the United States court In the Indian 
Territory that subjected the Improvements -wliicli the appellant Rachel 
claimed to own, and whlch were sltuated upon two farms upon lands of 
the Cherokee Nation, to the payment o£ a judgment against her husband in 
favor of Henry 0. Pyeatt and James C. Kirby, tJie appellees. The facts up- 
on whlch this decree rests are as follows: Rachel McClellan is a Cherokee 
Indian, and a citizen of the Cherokee Nation by blood. William P. Mc- 
Clellan intermarried with her in 1879, and therêby became an adopted citi- 
zen of the Cherokee Nation. From 1879 until after the rendition of the 
judgment in favor of the appellees, William P. McClellan and his wife oc- 
cupied a farm of about 600 acres upon the lands of the Cherokee Nation. 
During this time he made large and valuable improvements upon this tract 
of land. For convenience this farm wiU be called the "McClellan Place." 
In 1884, William P. McClellan purchased a large number of cattle of Henry 
C. Pyeatt and James C. Kirby, the appellees. On December 16, 1884, he 
gave to the appellees a mortgage upon about 1,200 cattle, a part of which had 
been purchased of the mortgagees, to secure the payment of certain prom- 
issory notes given by him for the purchase price of thèse cattle. In 1885 
he purchased of one DIck Prather the improvements upon a tract of about 
800 acres of the lands of the Cherokee Nation, and paid hlm for thèse im- 
provements with 100 of the mortgaged cattle. For convenience this farm 
will be called the "Prather Place." On October 3, 1889, the appellees re- 
covered a judgment against William P. McClellan upon the debt secured 
by the mortgage upon the cattle for the sum of $7,598.07. On November 18, 
1889, McClellan conveyed the McClellan place and the Prather place to his 
wife, Rachel McClellan, in considération that she would pay out of the pro- 
ceeds of the places $1,850, which he owed to two of his creditors. The ap- 
pellees obtained a return of nulla bona upon an exécution issued upon their 
judgment against McClellan, and then brought the bill In this case to sub- 
ject thèse improvements to the payment of their judgment. The court be- 
low decreed that the conveyance to Rachel McClellan was fraudulent and 
utterly void, and subjected both of the farms and the improvements there- 
on, with the exception of 160 acres of the McClellan place, which was oc- 
cupied as a homestead, to the payment of the judgment in favor of the 
appellees. 

George E. Nelson (W. M. Cravens, on the brief), for appellants. 
John H. Rogers, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
éred the opinion of the court. 

Has the act of congress of May 2, 1890, which put in force in 
the Indian Territory the statute of frauds, a rétrospective effect? 
This is the crucial question in this case. On November 18, 1889, 
when the conveyance in question from McClellan to his wife was 
made, there was no statute relative to fraudulent conveyances cor- 
responding to 13 Eliz. c. 5, in force in the Indian Territory. By 
the act of May 2, 1890 (26 Stat. 94, c. 182, § 31, 1 Supp. Rev. St. 733), 
congress provided "that certain gênerai laws of the state of Ar- 
kansas » * * are hereby extended over and put in force in 
the Indian Territory." One of thèse gênerai laws was the pro- 
vision of section 3374, c. 68, Mansf. Dig., that "every conveyance 
or assignment, in writing or otherwise, of any estate or interest 
in lands, or in goods and chattels, or things in action « * » 
made or contrived with the intent to hinder, delay or defraud cred- 
itors or other persons of their lawful actions, damages, forfeitures, 
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debts or demands, as against creditors and purchasers prior and 
subséquent shall be void." The same section of the act of May 2, 
1890, which puts this statute in force in the Indian Territory, pro- 
vides that "upon a return of nulla bona, upon an exécution upon 
any judgment against an adopted citizen of any Indian tribe, or 
against any person residing in the Indian country and not a citi- 
zen thereof, if the judgment debtor shall be the owner of any im- 
provements upon real estate within the Indian Territory, in excess 
of one hundred and sixty acres occupied as a homestead, such im- 
provements may be subjected to the payment of such judgment 
by a decree of the court in which such judgment was rendered." 

It is under thèse provisions of this act of congress that the bill 
in this case was flled and the decree was rendered. On May 2, 
1890, then, for the ârst time in the Indian Territory, the law dé- 
clares that a voluntary conveyance by a debtor to delay or defraud 
his creditors "shall be void." In the absence of such a statute, 
it was perfectly compétent for an insolvent debtor to give his 
property to his wife or to his friend, and thus to deprive his cred- 
itors of an opportunity to enforce the collection of their claims 
from any of his property upon which they had fastened no liens. 
The debtor's right of disposition was unrestricted in this respect, 
^nd it was undoubtedly the frauds that this condition of the law 
permitted that originally induced the enactment of the statute of 
13 Eliz. in England, and the adoption of the provisions of that 
-statute in the varions states of this nation. The conveyance of 
thèse improvements by McClellan to his wife, then, five months 
before this statute was put in force in the Indian Territory, was 
valid when it was made, and it conveyed to his wife ail the title 
to them that McClellan had. Did the subséquent enactment of 
this statute retroact upon this prior conveyance, divest the title 
Eachel McClellan had lawfuUy acquired, and subject thèse im- 
provements to the same liability, to be applied to the payment of 
the judgment against her husband to which they would hâve been 
subject if the deed to her had never been made? The mainte-, 
nance of the decree in this case requires an affirmative answer to 
this question, for that decree rests upon this statute of Arkansas, 
put in force in the Indian Territory by this act of congress. To 
sustain it we must hold that the passage and approval of the act 
of congress made a valid title to improvements worth thousands 
of dollars voidable without notice to, or hearing from, their owner, 
and in effect transferred the right to them in an instant of time 
from one individual to others by the mère fiât of the législative 
department of the government. The unconstitutionality of a 
law that would hâve such an effect and the manifest injustice of 
such a resuit forbid any such interprétation of this act of con- 
gress. The language of the act itself likewise forbids it. The act 
provides that the laws of Arkansas there specifled "are hereby ex- 
tended over and put in force in the Indian Territory," and the lan- 
guage of the Arkansas statute is that every fraudulent conveyance 
"shall be void." The words of the act of congress and of the stat- 
ute relate to the présent and the future, not to the past, and there 
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are no words in the act or thé statute tliat indicate any intention 
to give either of them a rétrospective effect. "Courts uniformly 
refuse to give to statutes a rétrospective opération whereby riglita 
previously vested are injuriously affected, unless compelled to do 
so by language so clear and positive as to leave no room to doubt 
tliat sucb was the intention of tlie législature." Chew Heong v. 
U. S., 112 U. S. 536, 559, 5 Sup. Ct. 255; U. S. v. Heth, 3 Crauch, 
398, 413; Murray v. Gibson, 15 How. 421, 423; McEwen v. Den, 
24 How. 242, 244; Harvey v. Tyler, 2 Wall. 328, 347; Sohn v. 
Waterson, 17 Wall. 590, 599; Twenty Per Cent. Cases, 20 Wall. 
179, 187. 

The resuit is that section 31 of the act of congress of May 2, 
1890, wliich puts the statute of frauds of the state of Arkansas 
in force in the Indian Territory, had no rétrospective effect, and 
did not avoid or affect the con voyances made bef ore its enactment. 
This conclusion nécessitâtes a reversai of the decree, a dismissal 
of the bill, so far as it relates to the McOlellan place, and a decree 
that the possession of that place, and of ail the rents, issues, and 
profits of it, that hâve been obtained by the receiver in this suit, 
with lawful interest thereon, be returned to the appellant Rachel 
McClellan, because the deed to her was not affected by the sub- 
séquent act of May 2, 1890, and the decree, so far as it subjects 
the McClellan place to the payment of the judgment of the aypel- 
lees, rests entirely upon the erroneous assumption that that act 
avoided the conveyance in question. 

The claim of the appellees to subject the improvements upon the 
Prather place to the payment of their judgment, however, rests 
upon two grounds: First, that the conveyance to Mrs. McClellan 
became voidable by virtue of the act of May 2, 1890; and, second, 
that McClellan purchased thèse improvements with cattle which 
he held as their trustée, and that Mrs. McClellan took thèse im- 
provements charged with that trust. We hâve already held that 
their claim to this property cannot be maintained upon the first 
ground. Can it be sustained upon the second? The 100 cattle 
with which McClellan bought the improvements upon the Prather 
place were mortgaged to the appellees to secure the very debt now 
evidenced by their judgment. McClellan held those cattle under 
that mortgage, as their trustée, to secure their debt, and to apply 
the proceeds of the cattle, when sold, to its payment. He bought 
the improvements on the Prather place with thèse cattle without 
the consent of his cestuis que trustent. Thèse improvements were 
the proceeds of the sale of the cattle, and, at the option of the 
mortgagees, they stood charged with the same trust as did the 
cattle themselves. The transfer to Mrs. McClellan was a convey- 
ance of trust property by a trustée, without considération, and 
this conveyance left the improvements charged, in her hands, with 
the same trust to which they were subject in the possession of her 
husband. 

Where a trustée violâtes or abuses his, trust, the cestui que trust 
has the option to follow the trust property, or that which is sub- 
stituted for it, and he may subject the latter, in the hands of a 
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voluntary grantee or purchaser with notice, to the discharge of the 
trust originally imposed upon the trust property. May t. Le 
Claire, 11 Wall. 217, 236; Perry, Trusts, § 217. Under this prin- 
ciple of the law the improvements upon the Prather place, in the 
hands of Mrs. McClellan, stood charged with the original trust, 
which the appellees had a right to enforce against them. Under 
the act of March 1, 1889, which created the United States court in 
the Indian Territory (25 Stat. c. 333, § 6), that court was em- 
powered to grant such relief in equity, in cases within its jurisdic- 
tion, as was consonant with the established rules and practice of 
courts of chancery, and this authority was conflrmed to it by the 
subséquent act of May 2, 1890. That court, therefore, had juris- 
diction to enforce express or implied trusts in the absence of the 
statute of fraudulent conveyances. Thompson v. Rainwater, 49 
Fed. 406, 1 C. C. A. 304. A decree may accordingly be rendered 
in this case by the court below, directing the sale of the improve- 
ments upon the Prather place to pay the debt to secure which the 
cattle that purchased thèse improvements were mortgaged. The 
decree below is accordingly reversed, with costs, and the case re- 
manded, with directions to the court below to enter a decree not 
inconsistent with the views expressed in this opinion. 



BOSTON SAFE-DEPOSIT & TRUST CO. v. CHAMBERLAIN (two cases). 

(Circuit Court of Appeals, Fourth Circuit. Februaiy 13, 1895.) 

Nos. 90 and 104. 

1, Rbobivers— Compensation. 

A receiver of a raili'oad 172 miles long-, operated by hlm at a loss of 
$50,000 a year, tlie gross annual revenue being but $200,000, received as 
compensation $6,000 a year while operating the road, and was also com- 
pensated for services as receiver of the railroad System of which the road 
formed a minor part and as spécial master to sell the road. Beld, that 
for services rendered during seven months after such sale in winding up 
hls receivershlp, he should not be allowed compensation at the sàme rate, 
but that a gross sum of $1,750 was sufflcient 

a. BAMB— CODKSEL Fbes. 

The receiver's counsel, for services during the flrst eight months of the 
receivershlp, was allowed $4,000. During the subséquent two years bis 
services were In great part advice and consultations with référence to the 
usual questions arlslng in a railroad receivershlp, and, though constant and 
fréquent, not such as to prevent his attènding to a gênerai practice. HeU, 
that compensation therefor shoxild b© by an annual allowance, rather than 
by an Itemized account, and, under the circumstances, should not exceed 
$3,000 a year. 

Appeald ffom the Circuit Court ôf the United States for the Dis- 
trict of South Carolina. 

Thèse were suits by the Finance Company of Pennsylvania and 
others against the Charleston, Cincinnati & Chicago Railroad Com- 
pany and others, and by the Boston Safe-Deposit & Trust Company 
against the saine, for fôreclosure of mortgages and the appoint- 
ment of a receiver. Daniel H. Chamberïaîn was appoifited receiver, 
and Augustlné T. Smythe was appointedhife counsel. Ou the set- 
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tlement of the affaira of the receivership, orders were made, fixing 
the amount of compensation allowed to the receiver and to his 
counsei. The Boston Safe-Deposit & Trust Company appealed from 
both orders. 

J. P. K. Bryan, for appellant. 
A. M. Lee, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

MORRIS, District Judge. Thèse two appeals involve the reason- 
ableness of the allowances made to the receiver and to his counsei 
in the matter of the receivership of the Charleston, Cincinnati & 
Chicago Railroad. The property consisted of 172 miles of railroad 
between Marion, in North Carolina, and Camden, in South Carolina, 
and was operated in connection with the South Carolina Railroad, 
of which Mr. Chamberlain was also the receiver under decree of 
the same court. From the cases in the circuit courts of this cir- 
cuit arising out of the foreclosure suits and the litigation with 
respect to both of thèse railway properties, facts are known to the 
judges who hâve heard the cases now under considération which 
do not appear in the records; but we hâve not felt that we should 
attempt to divest ourselves of that knowledge in considering thèse 
appeals, which involve solely the reasonableness of the allowances 
made to the receiver and his counsei. 

By the appeal in No. 104 are brought before us the objections of 
the trustée for the bondholders to the allowances to the receiver. 
Mr. Chamberlain succeeded the temporary receiver, and entered 
upon his duties about the Ist of March, 1891, and operated this 
railroad, in connection with the South Carolina Railroad, until he 
surrendered possession to the purchaser, October 1, 1893, — a period 
of two years and seven months. For his services during this period 
he was paid by order of the court at the rate of $6,000 a year. 
The property was sold May 2, 1893, but, the purchaser not f ully 
complying with the terms of sale, possession was retained until 
October 1, 1893, and the receiver's compensation continued until 
that date. Thereafter the receiver, upon the ground that he had 
been obliged from time to time to pay ofl the receiver's certiflcates 
and other obligations out of the moneys which had corne to his 
hands as the spécial master appointed to make the sale, and because 
he had, for want of sufficient funds, been unable to close his ac- 
counts as receiver, petitioned the court to be allowed compensation 
at the same rate, viz. |500 per month for seven additional months, 
■ — being the period from October 1, 1893, to May 8, 1894, the date 
of his final discharge, and the exonération of his sureties. It is 
this allowance of |500 per month for thèse seven months, amount- 
ing to $3,500, which the trustée of the bondholders contends was 
unreasonable, and haa appealed from. 

We think it should be taken into considération that this railroad 
was but a minor part of a System operat«d by the same receiver, 
and that, although ably managed by him, its annual gross revenue 
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was but $200,000, and its déficit |50,000 a year. If the receiver 
had been insufficiently paid for bis services while operating tlie 
road, there would be reason for increasing that compensation by a 
libéral allowanee for such services as he was called upon to perform 
after surrendering the road and while settling up the receiver's ob- 
ligations and his accounts; but it is known to the court tbat he 
was at the same time receiver of the South Carolina Railroad, and 
was appointed the spécial master to sell this railroad, for both of 
which services he was compensated. There are many reasons, we 
think, why his compensation for the period during which he was 
winding up the alïairs of his receivership in this case, after the 
duties and responsibilities of his practical management had ceased, 
should be moderate. We are satisfied that a gross sum of |1,750 
for his compensation after October 1, 1893, is suflQcient, and that 
more is unreasonable. 

By the appeal in No. 90 there is brought before us the allowances 
to tiie receiver's counsel. Upon the appointment of the receiver, 
A. T. Smythe, Esq., of the Charleston bar, was appointed his coun- 
sel. For professional services rendered by him to the receiver from 
March, 1891, to November, 1891, he was allowed $4,000. Por serv- 
ices rendered from November, 1891, to March, 1893, a period of 
16 months, the receiver's counsel flled an itemized account, and 
also an itemized account for services after March, 1893, up to De- 
cember, 1893, a period of 8 months. For thèse services the receiv- 
er's counsel was allowed |9,000, making, with the |4,000 previously 
allowed, $13,000 allowed to the receiver's counsel during a period 
of 2 years and 7 months. An examination of the items of services 
shows that they were not for matters of large importance aiïecting 
the receiver or the property, but were in great part advice and 
consultations with référence to the usual questions arising in con- 
nection with a railroad receivership. The principal matters of con- 
sultation and advice were with regard to contested assessments 
of the railroad property for taxes, but in this matter several rail- 
roads in the state had joined together, and had employed spécial 
counsel to conduct the litigation growing ont of it. The allow- 
anee of $4,000 for counsel fées during the flrst eight months of 
the receivership is not now questioned, and it may be presumed 
that during that period, at the commencement of his duties, the 
receiver had new questions and difficnlties, which required more 
constantly the advice and services of counsel; but for the subsé- 
quent two years the items crf service, although constant and fré- 
quent, disclose no such demand upon the time of counsel as would 
prevent his attending to the usual claims of a gênerai practice. Ail 
the parties to the case were represented by counsel, and the duties 
of the receiver's counsel had référence solely to the receivership. 
For such services to a receiver, a fair and just method to compensate 
counsel is by an annual allowanee, rather than attempt to value 
each item of service, We hâve been unable to escape the conclu- 
sion that, valued as such services usually are under similar circum- 
stances, in connection with a railroad of minor importance, opérated 
as part of a System, and not earning its running expenses, more 
v.66F.no.6— 54 
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than $3,000 a year for the receiver's counsel is unreasonable. lu 
our opinion, a fair and just allowance sliould not exceed |6,000, in 
addition to the $4,000 already paid. We hâve not reached the con- 
clusion tLat we must rednce tbese allowances without reluctance, 
for the reason that in sueh cases what is a fair compensation is 
so much. a matter of judicial discrétion; but we think it is im- 
portant that the circuit courts of appeals should endeavor in their 
respective circuits to bring about as much uniformity in such al- 
lowances as the cases will admit of. Such services, under some 
peculiar circumstances, or by agreement of the parties before the 
court, or upon ex parte applications, hâve often been, in many courts 
of this country, so extra vagantly compensated that we think there 
has been a tendency to establish a standard of compensation in 
matters connected with railroad foreclosures which is unreason- 
ably libéral as compared with similar services in any other employ- 
ment or with respect to any other subject-matter. 

Decrees reversed, and proceedings remanded, with directions to 
modify the decree in No. 104 so as to award $1,750 to the receiver, 
and in No. 90 so as to award $6,000 to the receiver's counsel ; each 
party to pay his own costs in this court, and one-half of the costs 
of printing the record. 



SBTTLE et al. v. HARGADINE-McKITTRICK DRY-GOODS 00. 

(Circuit Court of Appeals, Fifth Circuit December 31, 1894.) 

No. 322. 

Partnership— Power dp One Partner to Mortgagb. 

It is wltliin tlie power of one member of a partnership, actlng in good 
faith, to make a valid chattel mortgage of ail the partnership property, to 
secure partnership indebtedness. 

Tn Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a suit by the Hargadine-McKittrick Dry-Coods Com- 
pany against George M. Settle and others to set aside a chattel 
mortgage. The circuit court gave judgment for the plaintiff. De- 
fendants bring errpr. 

H. D. McDonald and E. S, Connor, for plaintiffs in error. 
James G. Dudley, for défendant in error. 

Before PAEDEE and McOORMICK, Circuit Judgea, and BRUCE, 
District Judge. 

McCOEMICK, Circuit Judge. The only question riêçessary to be 
considered in this case is whether One partner caû exécute a valid 
chattel mortgage on allof the partnership property to secure part- 
nership* indebtedness. This case was tried in the circuit court 
"withôutâ jury, and the judge to whom it was submitted ànswered 
the question just stated as follows: 

"I find, as a mattêr of law, that as W. 3. 'EitcUe had no express authority 
f rom hlB partner, J. A. Carter, to exécute the ' liistrument 6f writing lia evl- 
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dence in tliis cause, under tlie law of partnerships, where eacli partner acts as 
agent of the other partner within the scope of the partnership business; he 
had no implied authority or power to exécute such instrument, and, wlthout 
the assent of his partner, to transfer and conyey ail of the partnership prop- 
erty, of every description, placlng same in the possession of a third party as 
trustée, to dispose of same absolutely, and eut of the proceeds to pay certain 
pj-eferred credltors, thereby Immediately putting an end to the partnership, 
and brealîing up the partnership business." 

The property conveyed in the mortgage was personal property, 
to wit: 

"Ail of our stock of goods, consisting of dry goods, boots, shoes, clothing, 
hats, caps, notions, etc., also ail the counters, shelving, and other fixtures, in 
the storehouse now occupied by us, also one iron safe; ail of said goods 
being situated in the storehouse belonging to Mrs. Eliza Gibson, ou the east 
side of the public square, in Paris, Lamar county, Texas, now occupied by 
us as a dry-goods and clothing store; and we hereby also transfer and assign 
to the said Geo. M. Settle, as trustée, ail the notes and accouuts now due to 
us, also one baie of cotton at J. B. Anderson's gin. This conveyance is in- 
tended as a chattel mortgage to seeure the payment in fuU of ail the above- 
named debts; and we hereby deliver the immédiate possession of ail said 
above-named personal property to the said Geo. M. Settle, and he is hereby 
authorized and empowered to take the same Into his possession, and proceed 
to sell the same at public or private sale, by retail, in lots, or in bulk, as to 
hlm may seem best, within three months from this date, and the proceeds of 
the same to apply to the payment of ail the above-named debts, aftor paying 
aU the expenses of executing this trust, including a commission of five per 
cent, to himself, as compensation for his services, and a reasonable amount 
for attorney's fées and counsel, and the residue, if any, he shall hold subject 
to our ofder. And the said Geo. M. Settle is hereby authorized and empow- 
ered to coUect and to sell ail of said notes and accounts at publie sale or pri- 
vate sale, with or without notice, and to transfer and assign the same to the 
purchaser or purchasers thereof, and the proceeds of the said sale' to apply to 
the payment of ail of said above-named debts." 

This is a chattel mortgage in Texas. It was executed in the name 
of tlie firm by one only of its members. The debts secured were 
partnership debts. There is no suspicion of fraudulent action or 
intent as to the other partners, or as to unpreferred creditors, be- 
yond the mère fact of préférence. We cannot concur in the con- 
clusion of law announced and acted on by the circuit court. We 
do not deem it useful to review the authorities on the question. 
To our minds they support but one conclusion. The reasoning 
in support of the power of one partner to make such a mortgage 
has, perhaps, never been more clearly and forcibly stated than by 
Judge Marshall in Anderson v. Tompkins, 1 Brock. 45G, Fed. Cas. 
No. 365, and by Judge Shaw in Tapley v. Butterfleld, 1 Metc. (Mass.) 
515. With thèse ail subséquent décisions substantially agrée. 
Any apparent departure is due either to local statutes or to the 
présence of some élément of actual fraud. The statutes and dé- 
cisions in Texas hâve not modifled the doctrine, and no élément of 
actual fraud is présent in this case. As the judgment of the cir- 
cuit court was evidently based on the erroneous view of the law 
indicated, we do not notice the other points suggested in the inter- 
esting brief submitted for the défendant in error. 

The judgment of the circuit court is reversed, and the case re- 
manded to that court, with direction to award a new trial. 
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SAVAGE V. WOESHAM. 

(Circuit Court, S. D. Callfornia. April 1, 1895.) 

Public Lands— Hombsteap ïïntbiks — Bili. to Control Title. 

A bill seeking to control title to land pateated to défendant under a 
homestead entry alleged that complainant, in the belief that the land in 
question was embraced in a homestead entry filed by him, made valuable 
improvements thereon long prlor to deteudant's homestead entry; but 
there was no allégation that complainant had made application to permit 
him, by reason of the mistake, to cancel his entry in whole or In part, 
and Include therein the land in question. Beld, that the blU eould not 
be maintained, for It was not enough to show that défendant should not 
hâve recelved the patent, but It must be made to appear that the land 
should hâve been awarded to complainant, had the law been properly ad- 
minlstered by the land department. 

This was a bill in equity by William E. Savage against William 
G. Worsliam, seeking to control title to certain lands. 

William E. Savage, in pro. per. 
Chapman & Hendrick, for défendant. 

ROSS, Circuit Judge. The complainant, by his bill, seeks to 
control the title to a certain portion of the S. W. Vé of section 22 
in township 2 S., of range 11 W. of the San Bernardino base and 
meridian, situated in Los Angeles county. Cal., which quarter sec- 
tion was conveyed to the défendant by a patent issued by the gov- 
ernment pursuant to a homestead entry thereof made by him. 
The tract to which the complainant claims to be entitled is the 
S. E. % of the S. W. % of the section mentioned, concerning which 
the bill allèges that complainant, in the belief that it was a por- 
tion of the land embraced in a homestead entry which he had 
flled on the 23d of March, 1885, had made valuable and substan- 
tial improvements long prior to the time when the défendant made 
his homestead entry. If it be conceded that the bill shows that 
the entry of the défendant was improperly allowed, and the quar- 
ter section, including the 40 acres in controversy, was improperly 
patented to the défendant by the government, still an insuperable 
objection to the bill, as presented, is that it does not show that 
the complainant is entitled to the 40-acre tract. It shows that 
complainant believed that the 40-acre tract in controversy was 
included within his own homestead entry, but that, as a matter of 
fact, it was not. It does not disclose any change in his home- 
stead entry, nor any application on his part to the ofiQcers of the 
land department to permit liiui, by reason of his mistake, to 
cancel his entry, in whole or in part, and include therein the 40 
acres in question. Certainly, so long as his entry stood, he was 
not legally entitled to another homestead. A seasonable applica- 
tion on his part to the offlcers of the land department to cancel 
his entry in part, and include therein the 40-acre tract in contro- 
versy, upçn the ground that it had been inadvertently omitted 
therefrom, might hâve been granted, and, no doubt, would hâve 
been, in the event of a sufficient showing. But, so far as the bill 
shows, no such application was made by the complainant. Until 
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his own entry had been so changed as to admit of his acquiring the 
tract in dispute, he could not be injured by its wrongful disposai 
to another. Whether the court could award the complainant the 
relief he seeks, had the ofBcers of the land department refused to 
permit him to so change his entry as to embrace the 40-acre tract 
in controversy, need not be determined, for there was no such 
refusai, Passing over the informalities of the bill, and the many 
averments of matters of évidence, the case made by it is wholly 
insufQcient to entitle the complainant to a decree. It is not 
enough for complainant to show that the patentée ought not to 
hâve received the patent, but, to maintain his suit, it must be 
made to appear that the land in question should hâve been award- 
ed to the complainant, had the lavp been properly administered by 
the land department. Bohall v. Dilla, 114 U. 8. 47, 5 Sup. Ct. 782; 
Lee V. Johnston, 116 TJ. S. 48, 6 Sup. Ct. 249. Demurrer sustained, 
with leave to complainant to amend within 10 days, if he shall 
be so advised. 



TOPLIFF V. ATLANTA LAND & IMP. CO. 

(Circuit Court of Appeals, Flfth Circuit January 8, 1895.) 

No. 333. 

VBNDOB and VbNDEE— COÎISTR0CTION OF TiTLK BOND. 

A title bond, given by a company whicli held the land under a perpét- 
uai lease witli rlght to extlngulsh the same on certain conditions, recited 
the sale as made "subject to the annual ground rent," and provided that 
the purchaser should pay such rent pending the discharge of his deferred 
purchase-money notes, whereupon, ail conditions being complied with, the 
obligor would exécute "a good and sufficient title." Held, that this meant 
a title subject to the perpétuai lease, and the grantor was not bound after 
fuU payment of the parchase money to extinguish the same for the pur- 
chaser's benefit, or to pay the ground rent. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was a suit in equity by John A. Topliff against the Atlanta 
Land & Improvement Company to enjoin the prosecntion by it of an 
action of ejectment against him, and to enforce spécifie perform- 
ance of a bond to convey title, which complainant held by assign- 
ment from Warren B. Crosby, the obligée named therein. By 
amendment to the bill the Atlanta Land & Annuity Company, 
Paul A. Seeger, and J. S. Rosenthal were also made parties défend- 
ant. The circuit court, by its decree, refused to adopt the con- 
struction of the title bond contended for by complainant, and he 
thereupon took this appeal. 

The Atlanta Land & Improvement Company, at the time of making 
the bond for title, held the land under a perpétuai lease from the 
Atlanta Land & Annuity Company, and the point in dispute in the 
case was whether, after completing his payments of the purchase 
money, the assignée of the bond was bound to pay the ground rent, 
or whether the Atlanta Land & Improvement Company was bound 
to pay it. The parts of the bond material to this controversy were 
as follows: 
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"The condition of the above obligation is such tliat tlie above-bound bodjr 
corporate liath tbis day sold unto tbe said Warren B. Crosby a certain lot or 
parcel of ground and premises lying and being in the city of Atlanta," etc. 
[Hère foUows the defseriptlon.] "Which lot, as above described, the said body 
corporate hath sold unto the said Warren B. Crosby at and for the sum of 
thirty-five hundred dollars, subject to the annual ground rent of one hundred 
and ten dollars, payable semi-annually on the first of April and October, 
respectively, of each and every year, of which amount the said Warren B. 
Crosby bas thls day paid «uto the Atlanta Land Improvement Company the 
sum of fifty dollars, leavlng aecordingly a balance due, on account of pur- 
chase money, of thirty-four hundred and fifty dollars, which said balance of 
purchase money it has been mutually agreed shall be payable in installments 
of fifty dollars on the 15th of each and every month, with interest, until the 
said balance of purchase money is fully and finally satisficd and paid, in- 
cluding interest thereon at the rate of six per cent, per annum. In settlement 
of which the said Crosby has this day passed over and delivered unto the said 
Atlanta Land Improvement Company his sixty-nine promissory notes, ail of 
even date, each for the sum of fii'ty dollars, and payable at intervais of one 
month, with interest at six per cent., so that the last of said séries of notes 
will become due and payable sixty-nine months from this date, with the rlght 
and privilège of antioipatlng payment before maturity, so as to stop interest. 
And It is further mutually understood and agreed betwcen the said Warren 
B. Crosby and the Atlanta Land Improvement Company that, pendiug the pay- 
ment of the said balance of purchase money in the mauner aforemeutioned, 
the said Warren B. Crosby shall and will promptly pay the ground rent on 
the aforementioned property, as the same shall respectively fall due and be- 
come payable," etc. "It being expressly understood that time is of the es- 
sence of this agreement, and that the above conditions are conditions précè- 
dent," etc. "Now, if the said Warren B. Crosby shall well and truly pay the 
promissory notes as aforementioned at the times hereinbefore mentioned, and 
shall continue the payment of the same until the balance of purchase money 
owing by him shall be- fully satisfled and paid, as also the interest thereon at 
the rate of 6 per cent, per annum, and shall perform the other conditions as 
above provided for, then the Atlanta Land Improvement Company is bound to 
exécute to the said Warren B. Crosby, his légal représentatives or assigns, a 
good and sufiicient title to the above-described lot or parcel of grouud and 
premises," etc. 

The cause was tried upon the f oUowing agreed state of f acts : 

For the purpose of a judiclal détermination of the substantial issue betweeu 
the parties to the above-stated case, ail the facts are hereby admitted to be 
such that the only question for adjudication is the proper construction of the 
bond for title now before the court, with respect to the obligee's liability to 
pay the ground rent after completing payment of the purchase money, it 
being admitted that the obligée and his assigns paid the gr'ound rent pending 
payment of the purchase money, and refused to pay the ground rent after 
having paid ail the purchase money. If the court shall be of opinion that 
said bond for title obliges the Atlanta Land Improvement Company to make 
to W. B. Crosby, or his assigns, a good title, witliout liability to the ground 
rent, the decree should be for the complainant Topliff. But if the court shall 
be of opinion that said bond for title obliges W. B. Crosby or his assigns to ac- 
cept a lease for 99 years, conditioned to pay ground rent on the terms spcci- 
fied in the lease from the Atlanta Land & Annuity Company to the Atlanta 
Land Improvement Company, which lease is before the court, the decree 
should be for the défendants. Each of the parties savlng and reserving the 
right to except to the décision of the court and to appeal ta the mode provided 
by law. 

In the circuit court the foUowing opinion was delivered by 'New- 
man, District Judge: 

The sole question for détermination in this case is the proper construction of 
the provisions of a bond for title from défendant to W. B. Crosby, complain- 
ant's asslgnor. An agreement between the parties is as foUows: [Hère fol- 
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lows a^eed statement of facts and copy of Bond for Tltle, already printed.] 
It will be perceived that Crosby took the land in question "subject to the an- 
nual ground reut of one hundred and ten dollars, payable semiannually on the 
Ist day of Api-il and Octx)ber, respectively, of each and every year." He also 
accepted tbe bond with tlie statement therein that the Atlanta Land Im- 
provement Company held the land covered by the bond (as wel! as other ad- 
.iolning lands) under a lease from the Atlanta Land & Annuity Company for 
99 years. It is eonceded in the agreement that Crosby took the laud witb 
this knowledge, and that he is chargeable with such knowledge. It is con- 
tended, however, as to Crosby's knowledge of the facts that this obliger only 
held a leasehold interest in the land, that he also had knowledge of certain 
provisions in this lease by which the improvement company held the land 
entitling that company to extinguish this lease by complying with certain 
named conditions, and acquire a right to a fee-simplc tltle. And it is urged 
that Crosby and his assignée, Topliff, had the right tç assume, under ail the 
terms of the bond for tltle, that this would be done, and that, upon the pay- 
ment of Crosby or his assignée of the purchase mouey and the ground reut 
during the period of the payment of the purchase mouey, the improvement 
company would take advantage of its right under the lease, and get from the 
annuity company a title unincumbered with ground rent, and eonvey the 
same to tlie holder of the bond. It is also claimed on behalf of Topliff that tlie 
clause in the bond that, "pcnding the payment of said balance of purchase 
money," Crosby shall pay the ground rent, qualifies and explains the preceding 
gênerai statement that Crosby took "subject to the annual ground rent, etc.," 
and that the latter clause contains and Is the real contraet between the par- 
ties. It is entirely clear that the latter expression in the bond in no way 
qualifies or affects the former language. The last cl.ause simply sets out 
what is (among other things) required of the obligée before he shall become 
entitled to a deed. It statcs the conditions précèdent to the right to a deed, 
and in no way détermines the kind of deed to which the obligée is entitled. 
The character of the whole paragraph as to purchase money, insurances, 
taxes, etc., as well as to ground rent, clearly Indicates this. The part of the 
bond which must détermine the kind of "good and sufllcient title" to which 
•Crosby or his assignée became entitled on compliance with the bond's condi- 
tion, Is the gênerai provision as to the purchase price,— -that is, $3,500,— sub- 
ject to the annual ground rent of $110. The price is $3,500, subject to tlio 
annual ground rent; and clearly, in the absence of restrictive language, that 
sum, the annual ground rent for which the improvement company was llable 
to the annuity company. It being a question of ijrice, mère détails in the sub- 
séquent part of the instrument as to the manner in which the trade should 
be consummated, are immaterial in determinlng the price. The conclusion 
Is that Topliff, as assignée of Crosby, is only entitled to a conveyance from 
the improvement company of the land subject to the payment of the ground 
rent and that a decree must be entered accordingly. 

A. H. Davis, for appellant 

Alex. C. King and Jack J, Spalding, for appellee. 

Before FARDEE and McCOBMICK:, Circuit Judges, and BRUÛE, 
District Judge. 

PER CTJRIAM. As the sole question presented for review in this 
court is the proper construction of the bond for title, and that given 
by the circuit court was correct, the judgment appealed from is 
affirmed. 
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LOOMIS et al. v. RUNGB. 
(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 32S. 

1. StATUTEB— SUPPLEMENTAL AND AmENDATORT ACTS— TbXAS CONSTITUTION. 

July 11, 1856, the législature of Texas passed an act changing thé time 
for holding court in O. county to the first Mondays in February and Au- 
gust, a term having previously been held in November. On July 29th the 
législature passed an act, entitled "An act supplemental to" the first act, 
proTiding that so mueh of the first act as required the court to be held in 
C. county on the first Monday of August should not take efCect till the 
following year, that the fall term of the court in 1856 should be held on 
the flrst Monday of December, and that ail process returnable to the term 
at any other time should be returnable on that day. Held, that such act 
was fairly described as a supplemental act, and was not an amendatory 
act, wlthin the provision of the constitution of Texas then in force (article 
7, § 25) forbidding the amendment of an act by référence to its title; and 
that such act extended the life of process, formerly returnable to the No- 
vember term, until the first Monday of December, 185C. 

2. Samb— Dbschiptiok of Ob,ject of Act in Tttle. 

Held, further, that the object of the act was sufflciently expressed in its 
title, within the provision of said constitution (article 7, § 24) that every 
law shall embrace but one object, and that shall be expressed in its title. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

This was a suit by Julie Runge against John A. Loomis, the 
Ostrander & Loomis Land & Live-Stock Company, and others to 
quiet and remove clouds upon the title to certain land. The cir- 
cuit court rendered a decree for complainant. Défendant Loomis 
appeals. Afiarmed. 

Franz Fiset and John C. Townes, for appellant 
T. N. Waul, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. The bill was hrought in the court be- 
low by Julie Runge, residing in the city of Hanover, in the empire 
of Germany, and a subject of the empire of Germany, against John 
A. Loomis and others named, ail citizens of the state of Texas, 
except the Ostrander & Loomis Land & Live-Stock Company, a cor- 
poration under the laws of the state of New Jersey^ having its 
principal ofiice and place of business in Concho county, Tex., of 
which John A. Loomis is agent and manager. Complainant says 
in her bill : That she is the widow of Henry Runge, deceased, who 
died on or about the 17th day of March, 1875, and at the time of 
his death had a large estate, consisting of lands and personal prop- 
erty, in the state of Texas, ail of which was community property 
of their marriage, owned by décèdent and complainant. That 
said Henry Runge died testate, and devised by his last will, which 
was probated, his share in the community lands in the state of 
Texas to the children born of their marriage, who are named in 
the bill, and from whom it is chargea complainant purchased, for 
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a full price, each of theîr respective shares in said lands, and in 
the conveyance of the same by deed the daughters were joined 
by their respective Imsbands, who are named; and that tlie con- 
veyances hâve been filed for registration in the proper counties 
where portions of the land lie. That from the year 1846 to the 
year 1850, and previous to said years, said Henry Runge, deceased, 
was conducting a mercantile establishment in the county of Cal- 
houn, in the state of Texas. That the German Emigration Com- 
pany, at that time introducing colonists into the state of Texas, 
contracted with him to a very large amount for provisions and 
supplies for said colonists, and also for advances of money to said 
émigration company, to be used for the transportation of colonists 
and other necessities of the company. That, the German Emigra- 
tion Company failing to pay as agreed, Henry Runge instituted 
suit against the company and its séveral members, and thereupon 
on or about the 24th of September, 1850, obtained judgment for 
the sum of |6,950.28, with interest at the rate of 8 per cent, per 
annum from the date of judgment until paid, together with costs 
of suit. That exécution was afterwards issued upon this judgment, 
levied upon the lands in question, which were sold under the exé- 
cution November 4, 1856, and deed made by the sheriff to Henry 
Runge November 5, 1856. Oonspiracy and fraud is charged against 
the défendants. They are charged with trespassing upon the 
lands, and that they are liable for rent and occupation of same. 
The prayer is to quiet and remove clouds upon her title to the 
lands in question, to relieve her from a multiplicity of threatened 
suits, that she may be decreed to hâve a full and perfect title to 
the lands sued for, and for gênerai relief. The answers of such 
of the défendants as do make answer to the bill and amended bills 
make gênerai déniais; deny the existence of a valid judgment of 
Henry Runge v. German Emigration Company, through which 
plaintiff claims to dérive title; deny ail charges of fraud and con- 
spiracy; and set up a purchase in good faith from widow of M. A. 
Dooley of the lands in controversy, founded upon a deed of one 
H. Wilkie to Dooley, dated October 15, 1851, conveying 100 pre- 
mium certificates, for 320 acres of land each, for the considération 
of $1,600. The assignments of error reduce the matter which is 
contained in a voluminous record to a somewhat narrow compass. 
The appeal is by the défendant John A. Loomis al one; and the 
errors complained of in the court below are the admission in évi- 
dence of the pluries exécution issued by the clerk of the district 
court of Calhoun county, Tex., in the case of Henry Runge v. Ger- 
man Emigration Company, on April 8, 1856, with the retum of the 
sheriiï in the writ, and the admission in évidence of the deed from 
the sheriff to Henry Runge for the lands in controversy, and to the 
construction and effect to be given to an act of the législature of the 
state of Texas of July 29, 1856, purporting to be an act supple- 
mental to an act to change the terms of holding courts in the Tenth 
and Fourteenth judicial districts. 

The question is the validity of the sheriff's sale made under 
exécution issued upon judgment of Henry Runge v. German Emi- 
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gration Company, of date September 24, 1850. It is said the judg- 
ment does not support the exécution, because there is a variance 
between it and the jndgment as to the persons named comprising 
the firm of the German Emigration Company. This objection, 
and others of the same order, suggested rather than insisted on in 
argument for appellant, whaterer of force they might hâve had 
in a direct proceeding, are not good, coming, as they do hère, in a 
collatéral suit. The judgment hère was against the German Emi- 
gration Company, and it was the propertj' of the company that was 
sold, not that of indivldual members of the company. The cases 
cited in appellant's brief and argument do not sustain the conten- 
tion. The next point, and perhaps the one most insisted upon 
by appellant, is that the sale to Runge under exécution was made 
after the return day of the exécution, and after it had expired, and 
the sale was therefore void. It was issued April 8, 1856, and the 
retum day named therein is the second Monday after the flrst 
Monday in September, 1856, that being the first day of the next 
succeeding term of the court, as the law then was; so that, as 
claimed, it was functus ofBcio before the date of the sale under it, 
in NoTember, 1856. 

The appellee insists that the return day of the exécution in ques- 
tion was not as stated in it, for that, after it was issued, and 
in July, 1856, the législature of the state of Texas passed an act 
which extended the return day of this exécution to the flrst Mon- 
day in December, 1856, a date subséquent to the sheriflE's sale. 
There were two acts of the législature of Texas passed in July of 
this year touching the subject, — the first one, "An act to change 
the time of holding the district courts in the Tenth and Four- 
teenth judicial districts," passed July 11, 1856, and "An act supple- 
mental to an act entitled 'An act to change the time of holding 
court in the Tenth and Fourteenth judicial districts,'" passed 
July 29, 1856. The first act changed the time for holding the court 
in Calhoun county to the first Mondays in February and August, 
and the latter act, called a "supplemental act," provided that "so 
much of the aboTe entitled act as requires the district court to be 
held in the county of Calhoun on the flrst Monday of August and in 
the county of Victoria on the second Monday after the flrst Mon- 
day of August shall not take effect until the flrst of January, 1857, 
and that the fall term of said court, 1856, shall be held in Victoria 
county on the second Monday of NoTember and may continue in 
session two weeks and the fall term, 1856, of said court for the 
county of Calhoun shall be held on the flrst Monday of December, 
1856, • * • and that ail process returned to thèse courts 
at any other time shall be returnable at the time flxed by this 
act." The intention and purpose of this latter act is clear, and, 
if a valid act, extends the life of the exécution until after the day 
of sale. But the appellant's proposition is that this act is void, 
and can hâve no such eiîect; that, while it is called a "supplemental 
act," it is in reality an amendatory act, and is in violation of the 
constitution of the state of Texas in force at the time, which pro- 
vided (section 25, art. 7) : "No law shall be revised or amended by 
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refercBce to its title but in such case the act revised or section 
amended shall be re-enacted and published at length." There may 
be some question as to whether an act of a législative body is 
amendatory, or merely supplemental to a former act, in a given 
case. The word "supplemental" is deflned: "That which supplies 
a deficiency or meets a want." Webst. Dict. Noting the dates 
of thèse respective acts of the législature, it is seen that but a few 
days could elapse from the passage of the flrst act until the flrst 
Monday in August, when, under its provisions, the court should 
convene in Calhoun county, and that no provision was made in it 
for the return of process issuing before its enactment. It pre- 
sented a case requiring remedy at the hands of the législature. 
The législature, deeming the act defective for thèse or other rea 
Bons, might properly seek to supplément it by providing a term of 
the court later in the year for Calhoun county, and providing that 
ail process returnable to thèse courts at any other term shall be 
returnable at the time flxed by this act. This was a clear case 
of defective législation, and, if in some sensé amendatory, we do 
not deem it obnoxious to the constitutional provision, as claimed 
by the appellant. Nor do we think the cases cited, most of which 
are from states other than Texas, support appellant's contention. 
It is insisted, also, that this act is invalid because its object is 
not expressed in its title, as required by section 24, art. 7, of the 
constitution, which provides that: "Every law enacted by the lég- 
islature shall embrace but one object and that shall be expressed 
in the title." It is claimed that thèse sections of the constitution 
are mandatory, and fatal to the act of July 24, 1856. In Gunter 
v. Mortgage Co., 82 Tex. 502, 17 S. W. 840, the court, while holding 
the constitutional provision mandatory, says: "While this is so, 
such provisions hâve been liberally construed, and it has been 
steadily held that a title which is in substance a compliance with 
the requirement of the constitution is sufScient." In State v. Mc- 
Cracken, 42 Tex. 386, the court, speaking of the provision last 
. quoted, supra, says: "In holding this provision to be mandatory, 
it has been well said that it would be appropriate to give it a 
vigorous and technical construction." Johnson v. Martin, 75 Tex. 
33, 12 S. W. 321, holds "that the provision that a bill shall not 
contain more than one subject, which shall be clearly expressed 
in its title, requires the gênerai or ultimate object to be stated in 
the bill, and not the détails by which the object is to be attained." 
The title of the act which is supplementary or amendatory, if you 
will, to the former act, refers distinctly to the title of the former 
act. We do not think this objection is well taken; that thèse 
objections are more specious than sound; and that the act of 
July 29, 1856, preserved the life of the exécution to the flrst Monday 
of December, 1856, while the sale was made in November previous ; 
and that complainant is entitled to recover upon the strength of 
her own title. 

In the view taken of the case, we need not consider the évidence 
relied on by the complainant to sustain the charges of conspiracy 
and fraud on the part of the défendants, nor the évidence of défend- 
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ants in the attempt to prove good faith in the purchase under the 
Dooley title; but we think it proper to say that eqnity of the case, 
as shown in the eTÎdence, is for the complainant, in whose favor 
we haTe found the légal title. The decree of the court below is 
affirmed. 



SEARS et al. V. MAHONEY et al. 

(Circuit Court, E. D. Loulsiana. March 1, 1895.) 

No. 12,357. 

1. CONTRACTORS FOB PuBLIC WORKS— AcT AuO. 18, 1894. 

Act Cong. Aug. 13, 1894, providing that any person contracting with 
the United States for the prosecution of a public worli shall, before com- 
mencing such worli, give a bond to pay ail persons supplying him with 
labor or materials, and that a person supplying labor or materials to the 
contractor should hâve a right of action, in the name of the United States, 
on such bond, has no rétroactive efCect, and does not authorize a suit upon 
such a bond given before the passage of the act 

2. Mbchanics' Liens— LouisiANA Statute. 

Whether, under the Louisiana statute, persons furnishing feed for mules 
used by a contractor in and about the construction of a levée bave a lien 
on such levée or moneys due for building the same, quaere. 

On Application for Preliminary Injunction. 

O. B. Sansum, for Sears et al. 
Jos. W. Carroll, as amicus curiae. 

PAELANGE, District Judge. This is a proceeding intended to 
be justifled by the act of congress approved Augiist 13, 1894, enti- 
tled "An act for the protection of persons furnishing labor and 
materials for the construction of public works." The bill of com- 
plaint is in the name of the United States, for the use of Sears & 
Son, a commercial flrm domiciled in the city of New Orléans. The 
bill avers that on December 1, 1893, the United States contraeted 
with John Mahoney that he should' construct the Merritt levée; 
that, among the stipulations of said contract, it was agreed that 
Mahoney should pay ail liabilities for labor and materials incurred 
in prosecuting said work; that Mahoney agreed to exécute a bond 
in favor of the United States, with proper sureties, for the perform- 
ance of ail the covenants of the contract, and that he did exécute 
such a bond on December 1, 1893, with James Pendergast and 
Michael Ross as sureties; that on January 1, 1894, Mahoney em- 
ployed one Carson to perform ail the work described in the contract, 
in the pk.ce of him, the said Mahoney, and Carson proceeded with 
said contract, and carried out the same for Mahoney; that, in doing 
the work, it became necessary for Carson to employ and work a 
large number of mules, and to procure feed for them while thej 
were employed and were working about the construction of said 
levée, and that, at the spécial request of Carson, feed to the amount 
of Î829.52 was delivered to Carson by said commercial flrm, between 
September 27, 1894, and December 6, 1894; that ail of said feed 
was used to feed said mules while they were working in construct- 
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ing said levée; that, by the statutes of Louisiana, said commercial 
firm bas a lien and privilège on said levée, and on ail moneys due 
by the United States for building the sarae; that, by the eflect of 
«aid act of congress, said firm has a right of action to be prosecuted 
In the name of the United States against Mahoney and said two 
sureties; that Capt. Derby, of the United States corps of en- 
gineers in charge in the city of New Orléans, has in his custody a 
large sum of money, the property of Mahoney, being part of the con- 
sidération for building the levée; and that the same will be paid 
Mahoney, unless he is restrained. Complainants pray for an in- 
junction to issue to Capt. Derby, forbidding him from paying the 
money, and to Mahoney, forbidding him from receiving the same. 
Subpoenas are asked for against Mahoney, Pendergast, and Ross, 
and complainants pray that they be condemned to pay said sum 
of 1829.52, and that said commercial firm be decreed to hâve a 
lien and privilège on the moneys in the hands of Capt. Derby, and 
that he be ordered to pay said firm said sum of money due it. 

It is to be noticed that Sears & Son do not claim any lien or 
privilège by virtue of the act of congress of August 13, 1894. Tlieir 
only claim in that respect is under the state law. It is doubtful 
whether the state law gives a lien in such a case. The state 
law gives a lien to architects, undertakers, bricklayers, painters, 
master builders, contractors, subcontractors, joumeymen, laborers, 
cartmen, and other such workmen. Civ. Code, art. 3249 et seq.; 
Id. art. 2756 et seq. It is clear that Sears & Son do not corne 
within the classes just mentioned. The state law (same articles of 
Civil Code) also gives a lien to "those who supply the owner or 
other person employed by the owner, his agent or subcontractor, 
with materials of any kind for the construction or repair of an 
ediflce or other work, when such materials hâve been used in the 
érection or repair of such houses or other works." By the constant 
jurisprudence of the state, liens and privilèges hâve always been 
strictly construed ; and it is doubtful, to say the least, whether one 
who supplies feed for mules employed by a contractor, or by a 
subcontractor (as this case seems to show) is a furnisher of materials 
used in the érection of a work. I repeat that no lien is claimed 
under the act of congress; nor does that act seem to hâve intended 
to create a lien. It seems to merely give a personal action on the 
bond "for labor and materials"; and, as stated, it is not clear that 
Sears & Son fumished either labor or materials. 

No claim is made in the complaint that Sears & Son hâve an 
équitable lien on the funds alleged to be in the hands of Capt. 
Derby. The question of lien is important because of the jurisdic- 
tion. Hère is a suit virtually by Sears & Son, presumably citizens 
of Louisiana, against citizens of other states. The diiïiculty would 
be the same if the suit were considered to be one by the United 
States. The jurisdiction would seem to dépend upon the fund 
being within the jurisdiction of this court, coupled with a right of 
Sears & Son in the same. While it would appear that Sears & Son 
hâve no lien under the state law, nor under the act of congress, 
and that the latter simply gives a personal action on the bond. 
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I pretermit any décision on those questions, because of a point to 
which ail the other considérations are subordinated, to wit: Hâve 
Rears & Son any right of action by virtue of the act of congres» 
of August 13, 1894, on a bond executed on December 1, 1893? The 
act of congress under considération clearly provides for tlie future 
only. Itsaysthat: 

"Hereafter any person entering into a formai contract with the United 
States for * * * the prosecution of any publie work, shall be required be- 
f ore commencing such work to exécute the usual pénal bond with good and 
sufflcient surettes, with the additional obligation that such contracter • • * 
shall prompUy make payment to ail persons supplying hlm labor and mate- 
rials," etc. 

It seems clear that if the act of congress of August 13, 1894, had 
not been passed, Sears & Son could not bave brought an action in 
the name of the United States on the bond of December 1, 1893, 
although that bond contained the stipulation that the contractor 
would pay ail liabilities incurred in the prosecution of the work. 
That stipulation was made for the sole beneflt of the United 
States, to prevent annoyance to the government agents, and, possi- 
bly, litigation against the government. If it be true that Sears 
& Son could not hâve sued on the bond before the passage of the 
act of August 13, 1894, I take it that it is clear they cannot sue 
on that bond now; for it is plain that the act of congress applies 
only to bonds executed from and after its passage, and was not 
întended to apply retroactively to bonds previously executed. 

I am clear that the action cannot be maintained, and the restrain- 
ing order will be set aside and annulled, unless Sears & Son, within 
âve days, apply to and obtain from either of the circuit judges an 
order continuing said order in force 



WALTEBS et al. v. WESTERN & A. R. OO. et al. (CAPITAL CITY BANK, 

Intervener). 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1894.) 

No. 245. 

Bilij ov Lading— Negotiabilitt— Pledge. 

E. & Co. were grain brokers in the city of A. Persons from whom they 
bought grain drew at sight on E. & Co. for the price, and forwarded the 
drafts for collection, with the bills of lading of the grain attached. E. & 
Co. arrangea with the C. Bank to take up thèse drafts, and hold them 
as demand notes against E. & Co., with the bills of lading as security. E. & 
Co. claimed no control over or rlght to the bills of lading until they should 
take them up from the C. Bank. Held that, though the payment of the 
drafts by the C. Bank extinguished them as commercial paper, the bills 
of lading did not th«reby become the property of E. & Ce, but the bank 
became the lawful holder thereof, and entitled to receive from the car- 
rier the goods represented by such bills of lading,— at least, to the estent 
of the amounts paid on the drafts, with interest 

Appeal from tlie Cîircuit Court of the United States for the North- 
■ern District of Georgia. 

TMs was a suit by William T. Walters and others against the 
Western & Atlantic Eailroad Company, in which receivers of the 
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defendant's property were appointed. The Capital City Bank in- 
tervened, seeking payment of a claim against the railroad Com- 
pany. The matter was refeiTed to a spécial master, who reported 
in favor of the bank. Exceptions to this report were overruled 
(63 Fed. 391), and, from the decree overruling same, complainants 
appeal. 

Julius L. Brown and B. F. Abbott, for appellants. 
John C. Eeed, for appellees. 

Before PABDEE and McCOEMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. The record in this case shows that the 
appellee the Capital City Bank asserts a claim against the Western 
& Atlantic Railroad Company, apparently in liquidation, for the 
value of 18 certain car loads of grain, for which the Capital City 
Bank holds unsatisfled bills of lading, the railroad company hav- 
ing failed to deliver the said grain on demand. The case appears 
to hâve been referred in the circuit court to a spécial master, who 
took the évidence, and reported in favor of the Capital City Bank. 
Exceptions were filed to the report, and the whole matter — the 
évidence, report, and exceptions — was submitted, whereupon the 
circuit court gave a decree in favor of the Capital City Bank, and 
against the Western & Atlantic Railroad Company, for $7,602.84, 
with interest from September 9, 1893, the same to be paid out of 
the funds of the said company in the hands of receivers of the 
court From this decree Walters and others, complainants in the 
main case, appealed to this court. 

The circumstances under which the claim of the Capital City 
Bank arises, as we gather from the évidence, are as follows: In 
the fall and winter of 1889 the Western & Atlantic Railroad Com- 
pany, a corporation chartered by the state of Georgia, opéra ted a 
railroad, the eastern terminus of which was Atlanta, Ga. ; the Capi- 
tal City Bank was a corporation doing a banking business in the 
city of Atlanta; George B. Everett & Co. were brokers dealing in 
grain, and having their office in the city of Atlanta, Ga. ; and Akers 
& Bros, were a partnership doing a milling business at Mcivors 
station, a short distance out of Atlanta, on the line of the Western 
& Atlantic Railroad. Akers & Bros, were customers of Everett 
& Co., and through them, as brokers, from time to time, procured 
grain for milling purposes, to be delivered at Mcivors station; Ev- 
erett & Co., in turn, ordering the same from western shippers. In 
the months of October and November, 1889, certain shippers of 
grain, outside of the state of Georgia, sliipped to various points, 
for carriage by the Western & Atlantic Railroad Company, among 
others, certain 18 cars loaded with grain consigned to spécial order, 
receiving, at the time of shipment, bills of lading particularly de- 
scribing the cars and contents, and reciting that the goods were 
consigned to spécial order. Some of the bills of lading were 
marked, "Notify Everett & Co., Atlanta, Ga.'" Others were sÛent as 
to the notification of any party. On receiving the bill of lading, each 
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shipper indorsed the same in blank, and, attaching thereto a sight 
draft drawn on Everett & Co. for the price of the grain, forwarded 
the same through the banks for collection. At the time of shipping 
the grain, an invoice giving the date of shipment, the contents, and 
number of the car containlng the same, was forwarded by the ship- 
per to Everett & Co. On receipt of this invoice, Everett & Co. 
delivered to Akers & Bros, an invoice of their own,' showing car, 
number, and contents, marking the same "Paid"; at the same time 
receiving from Akers & Bros, an obligation in writing, of which 
the following is a sample: 

"$542.26 due. Atlanta, Ga., Oct. 26th, 1889. 

"Forty-eight days after date, we will pay to G. B. Everett & Co., on prés- 
entation of bills of lading for cars 18 and 12,624, five hundred and forty-two 
and 28/ioo dollars. 

"Net . Int. . Akers & Bros." 

When the drafts drawn by the shippers on Everett & Co., with 
bills of lading attached, reached Atlanta, the Capital City Bank, 
under an arrangement with Everett & Co., advanced the money to 
pay the same, and, by agreement, held the drafts as demand notes 
against Everett & Co., and retained the bills of lading as security 
fop the same. In relation to thèse matters, Mr. Everett testifies, 
and his évidence is undisputed: 

"Our shipments were made to Mcivors, a station of the W. & A. Railroad, 
some twenty miles north of hère. * • * We had no way of determining 
the arrivai of the goods there. ïhere Is no telegraph station there, or post 
office there; and, in selling Akers & Bros, wheat and grain to be delivered at 
their mills, we had to take their word for the arrivai of goods. And they 
would put us ofC from time to time, saying cars were not there,— hadn't yet 
arrived; and as we had to take care of ail the drafts drawn on the grain, 
promptly, we adopted thls plan of making him give us a coutract for each 
car, stating the lirait to which we would allow,— the limit of time we would 
allow for it to arrive, and for him to pay us for it in some way or otUer. 
Thèse contracts were usually made. We made him an invoice as soon as we 
reeeived the Invoices from the eastern shipper that gave him notice of the 
car number, so that when the car arrived he would know who shipped, and 
so on, and the contents, and quality of the grain. Q. Wliat would be the final 
resuit? A. When this time explred, or if he wanted to use thèse cars men- 
tioned, — the grain mentioned in one of thèse bills before, either one of them, — 
he would invariably communicate with us, in Atlanta, to get the bills of 
lading; and he would give us a check or a plain ordinary note for the same, 
which we would use in our business, and surrender to him the bill of lading. 
and then thls was destroyed. Q. Well, now, how did you get the bill of 
lading yourself, when the draft was attached? A. I would hâve to give a 
check,— my check,— and pay the draft, or take the money. Q. Now, thèse bills 
of lading represented by thèse papers hère,— did you ever get them? A. 
Never hâve had them; ne ver hâve owned them; never. Q. Why not? A. 
Because Akers & Bros, nevev bave paid me for them,— never hâve called on 
me for the bills of lading. In other words, never notlfled me that they ar- 
rived. Q. Why didn't you get the bills of lading? You hâve never paid for 
thèse yourself? A. No, sir; I bave never owned them, — never hâve paid for 
them. * ♦ * Q. Mr. Everett, what control, if any, did you ever attempt to 
exercise over thèse papers in évidence hère? A. None whatever, except to try 
to direct to which bank they should be sent for collection. Q. You hâve never 
conceived you had any right to them, then? A. Never. Those bills of lading 
were treated in the same manner as we are doing business to-day with both 
the Capital City Bank and Lowry's Bank. They hold them, and they are 
their property." 
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On December llî,1889,Akers«& Bros.faiIed,at which timetlie Capi- 
tal City Banli held bills of lading to secure drafts drawn on Everett 
& Co. for 36 car loads of grain, ail of which, after shipment in due 
course of carriage, came to the possession and control of the West- 
ern & Atlantic Eaiiroad Company. With the failure of Akers & 
Bros., the raiiroad agency at Mclvors station was discontinued, and 
such cars as were lying at Mclvors station, awaiting delivery, were 
brought into Atlanta. Soon after the failure of Akers & Bros, the 
Capital City Bank made demand upon the Western & Atlantic Bail* 
road Company for the delivery of the 36 car loads of grain for which 
the bank held bills of lading, This demand was made upon the 
gênerai freight agent of the raiiroad company. The gênerai freight 
agent answered the demand by causing an investigation to be 
made, on which investigation it was found that 18 of the 36 cars 
for which the Capital City Bank held bills of lading had been at 
various dates, and in the months of October, November, and De- 
cember, delivered by the agent of the company at Mclvors station 
to Akers &, Bros. ; the other remaining 18 cars were still in the pos- 
session of the raiiroad company, and were delivered to the Capital 
City Bank,under the demand made to the gênerai freight agent. On 
the day of their failure, Akers & Bros, gave a mortgage to the West- 
ern & Atlantic Eaiiroad Company, which recited the following pur- 
pose: 

"Said Western & Atlantic Raiiroad Company has heretofore delivered to 
us, at différent times, shipments of corn, wheat, oats, and flour, wliich were 
consigned to us by various persons; said deliveries being made witliout re- 
quirlng the production of the bills of lading or raiiroad receipts for or con- 
nected with such shipments, and certain of such bills of lading and receipts 
are now outstanding, in the hands of persons who claim that said company 
is liable to them for making such deliveries, and this conveyanee is made 
to secure said company, and hold it harmless from loss on account of such 
claim." 

About nine months after the failure of Akers & Bros., on Octo- 
ber 17, 1892, G. B. Everett, one of the flrm of Everett & Co., by 
his individual note and a deposit of collatéral security, secured the 
Capital City Bank from loss in case the Capital City Bank should 
fail to recover from the Western & Atlantic Eaiiroad Company the 
value of the grain covered by the several bills of lading involved in 
this case. We flnd no évidence in the record showing, or tend- 
ing to show, that either the Western & Atlantic Raiiroad Company 
or the Capital City Bank had any knowledge of the invoices given 
by Everett & Co. to Akers & Bros., or of the obligations given by 
Akers & Bros, to Everett & Co. 

On the facts of the case, as recited, the flrst inquiry to which our 
attention is directed is as to the title acquired by the Capital City 
Bank to the bills of lading, and the goods represented by them, 
when the bank advanced the money to pay ofif the sight drafts 
under the agreement with Everett & Co. that the bank should hold 
the same as demand notes against Everett & Co., and retain the 
bills of lading as collatéral security thereto. Unquestionably, if 
Everett & Co. had themselves paid the sight drafts, they would 
thereby hâve become the lawful holders of the bills of lading, and 
v.bGF.no.e — 55 



866 FEDERAL EEPORTEK, Vol. 66. 

have been entitled to demand the contents from the railroad Com- 
pany; and it seems also unquestionable that Everett & Co. could 
hare borrowed an equal amount of money of tbe bank, and made 
lawful delivery of the bills of lading, with the conséquent rigbt 
to demand the goods represented thereby as collatéral security. 
No suggestion is made as to any illegality in the transaction by 
which Everett & Co. procured the bank to pay off the drafts on 
security of the bills of lading, nor is any suggestion made that 
thereby a complète contract was not made and executed between 
Everett & Co. and the bank. 

The contention of the appellants, as we understand it, is that 
as the sight drafts, with bills of lading as collatéral, were forwarded 
to the Atlanta banks for collection, there was no authority in the 
banks at Atlanta to negotiate the drafts, or make any other use 
of them than to collect the money, and when the money was col- 
lected, no matter from whom, the sight drafts were fully accom- 
plished, and, ex necessitate, the bills of lading belonged to Everett 
& Co.; in other words, that Everett & Co. became the owners and 
holders of the bills of lading, and entitled to demand from the rail- 
road Company the goods represented by such bills just as soon as 
the sight drafts were paid off, no matter by whose procurement. 
It may be, and probably is, the law that when the sight drafts 
were forwarded to the Atlanta banks for collection, and the Cap- 
ital City Bank advanced the money to pay them, and did pay them, 
that thereby the sight drafts, as commercial paper, were dead obli- 
gations; but we do not thinlj it foîlows that the bills of lading 
were thereby accomplished, or that necessarily thereby Everett 
& Co. became the holders of them, with power of disposai. It 
rather appears to us that Everett & Co., having the right to pay 
off the original sight drafts, and thereby become the holders of 
the bills of lading, had full power to substitute the Capital City 
Bank to such right. The amended Code of Georgia permits the 
pledge of goods by the delivery of bills of lading as svmbolic of 
the property pledged. Act Oct. 3, 1887 (Laws Ga. 1887, p. 36). 
The commercial law, as recognized and deelared by the suprême 
court of the United States, is to the effect that where goods are 
received by a common carrier for sMpment, and a receijit or bill 
of lading is given therefor, in which it is stipulated that the goods 
at destination shall be delivered to the order of the consignor, such 
receipt or bill of lading attached to a draft opérâtes a pledge of 
the goods mentioned in the receipt or bill of lading as security for 
the payment of the draft, and that the carrier cannot, except at 
its péril, deliver the goods represented by such receipt or bill of 
lading, except upon the production thereof, and the order of the 
consignor. North Pennsvlvania R. Co. v. Commercial Nat. Bank of 
Chicago, 123 U. S. 727, 8 Sup. Ct. 266. To the same purport, see 
Boatmen's Sav. Bank v. Western & A. R. Co., 81 Ga. 221, 7 S. E. 
125. We therefore find, upon the facts of this case, that the Cap- 
ital City Bank, under the contract with Everett & Co., in pursuance 
of which the bank paid the sight drafts to which the bills of lading 
in controversy were attached, became the lawfxil holder of said bills 
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of lading, and, as such, entitled to hâve and reçoive from the rail- 
road Company the contents i-epresented thereby, at least to the 
extent of fully paying the sum or sums called for by the sight drafts 
paid ofl, and lawîul interest thereon. And, flnding this to he the 
case, we are, of necessity, compelled to hold that Everett & Co. 
never acquired the title to the bills of lading, or the grain repre- 
sented thereby, and therefore it is immaterial to inquire into the 
nature of the transactions between Everett & Co. and Akers & 
Bros. The facts, as recited, however, seem to show clearly that, 
as between those parties, it never was contemplated by either that 
Akers & Bros, were to become the holders of, and entitled to, 
any bills of lading prior to paying for the same in the usual course 
of business, ail as testified to by Mr. Everett. 

Some question is made by the appellants that, although the Cap- 
ital City Bank was the lawful holder of the bills of lading, and 
entitled to demand delivery, yet delivery was not demanded, prior 
to the suit, of the proper agent of the company. We find in the 
record a detailed statement of the several agents of the Western & 
Atlantic Eailroad Company, and of their respective duties; but we 
also flnd, in this case, tliat the local agent at Mcivors station, who 
was one of the firm of Akers & Bros., was removed, or otherwise 
disappeared, as agent at that station, and bis place was not sup- 
plied. In the absence of the local agent, we are of opinion that a 
demand upon any agent of the company in gênerai control was 
KuiHcient, and that as demand was actually made upon the gênerai 
freight agent, who, it seems, represented the company so far as 
the cars in question were on hand, and who made regular deliv- 
ery of the same, the railroad company ought not to deny his au- 
thority. 

Stress is also laid by appellants upon the fact that, nine months 
after the Western & Atlantic Railroad Company made default, 
George B. Everett, one of the ârm of Everett & Co., by his individ- 
ual obligations, secured the Capital City Bank from loss in the 
premises; but we are disposed to treat this as cutting no more 
figure than the fact that on the very day of the failure of Akers 
& Bros, the Western & Atlantic Railroad Company protected it- 
self, so far as it was able, by mortgage and other securîty, from 
loss or damage occasioned by improper delivery of cars of grain, 
etc., to Akers & Bros. In disposing of this case in the circuit court, 
the learned judge presiding says: 

"The whole question cornes back to this: that the railroad company should 
hâve required the bills of lading to be given up before delivering the goods, 
and when they allowed Akers & Bros, to reeeive thèse goods wlthout, at 
the same tlme, receiving from them the bills of lading, they did so In viola- 
tion of the rights of this intervener, who seems, in the utmost good faith. 
to hâve advanced the money upon the crédit of the goods covered by the 
bills of lading, — of their being in possession of the railroad company. While 
it is conceded that bills of lading are uot negotiable instruments, in the fuH 
sensé of that term, still they do represent the goods which they cover, and 
may be taken as security for money advanced while the consignment is in 
the hands of the railroad company. Among the cases which might be re- 
ferred to, the following are named, because they are suprême court décisions, 
ftnd the doctrine they enunclate controUlng; Conard v. Insurance Ce, 1 Pet. 
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386; The Thames, 14 Wall. 107, and cases therein cited. It Is apparent that 
the bank would hâve been fully protected If the rallroad company had re- 
qulred the bills of lading to be delivered, or had exerclsed any reasonable 
degree of diligence in ascertaining the person entitled to receive the goods, 
before releasing possession." 

This View of the case is correct, "and tlie decree appealed from is 
affirmed, with costs. 



MISSOURI PAC. RY. CO. v. HALL. 
(Circuit Court of Appeals, Eighth Circuit ITebruary 23, 1895.) 

No.' 447. 

1. CaKRIERS— CONTHACT OF ShiPMENT— PaBOL EVIDENCE. 

In an action to recover damages for an unreasonable delay in transport- 
Ing cattle under a written contract of shlpment, évidence of a conversation 
had with defendant's shipping agent shortly before exécution of the con- 
tract Is admissible to show notice to the carrier of the plaintiff's intention 
to sell his cattle on a particular day. 

2. Samb — Opinioh Evidence— Compbtknct of Witnbss. 

In an action against a carrier for unreasonable delay In transporting beef 
cattle, wltnesses experienced in handling and shipping cattle taay express 
an opinion as to the estent such cattle would shrink in weight in a given 
tlme, under given circumstances, though they hâve never seen plaintifC's 
cattle. 
8, Tkial— Objections to Evidence — Sufficienct. 

An objection to the opinion of wltnesses as to the extent cattle would 
shrink in weight under given circumstances, as being "Incompétent, irrele- 
vant, and Immaterlal," is too gênerai to raise the question of the compe- 
tency of the wltnesses as experts, or that the questions asked were hypo- 
thetlcal, and did net embrace a correct statement of the facts which the 
proof tended to establish. 

1 Cabribks— Delay in Tbanspobtation — Evidence — Question for Jury. 

On an Issue as to delay in delivering cattle to a Connecting carrier, where 
It appeared that a specially detailed crew was ready to take the train on 
through, shortly after Its arrivai, but through defendant's mlstake the cat- 
tle were unloaded, and upon being reloaded in the same cars a broken 
wheel was discovered, which necessitated additional delay, so that the cat- 
tle were delivered to the Connecting carrier some seven hours after they 
should hâve been delivered, and arrlved at their destination some flve 
hours too late for that day's market, whether or not such delay was unrea- 
sonable, and attributable to defendant's négligence, was a question for the 
jury. 

5. Same — Live-Stook Shipments — Delay— Instructions. 

In an action for damages caused by defendant's delay In delivering cat- 
tle to a Connecting carrier, an instruction that défendant was not liable if 
the delay was no longer than was necessary to comply with Rev. St. § 4386, 
requlring carriers of cattle to unload them, at the end of every 28 hours, 
for feed, water, and 5 hours' rest, excepting only where they are ti-ans- 
ported In cars provided with facillties for that purpose, was properly re- 
fused, as mlsleading, where the cattle were delayed 11 hours after being 
en route only 14 hours, and were loaJed in cars in which they could be fed 
and watered wlthout unloading, and, but for such delay, would bave ar- 
rlved on time, even if the Connecting carrier had unloaded them for rest. 

In Errer to the United States Court in the Indian Territory. 

Action by J. 0. Hall against the Missouri Pacific Eailway Com- 
pany to recover damages for delay in the transportation of cattle. 
There was a judgment for plaintiff, and défendant brings error. 
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George E. Dodge, B. S. Jolmson, and J. E. Williams, for plaintiff 
in error. 

William T. Hutchings (Stockton S. Fears was with him on brieQ, 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Cire ait Judges. 

THAYER, Circuit Judge. This was a suit by James 0. Hall, the 
défendant in error, against the Missouri Pacific Railway Company, 
the plaintiff in error, to recover damages for an unreasonable delay 
in transportîng 331 head of beef cattle from Nowata, in the Indian 
Territory, to the city of Chicago, 111. The plaintiff recovered a 
judgment, and the défendant company has brought the case to 
this court, alleging several errors in the proceedings of the trial 
court. We will flrst notice certain errors that hâve been assigned 
relative to the admission of testimony. 

It is urged, in the flrst instance, that the trial court erred in 
permitting the plaintiff, James O. Hall, to testify to an interview 
that he had with the defendant's live-stock agent, Mr. Boline, on 
the day the cattle were shipped, because, as it is said, the testimony 
tended to vary the terms of the shipping contract, which was en- 
tered into, in writing, shortly after the alleged interview. An 
inspection of the record shows that the conversation in question 
occurred on the morning of Saturday, June 20, 1891, and that the 
trial court held that only so much of the conversation was relevant 
and admissible as tended to show that the defendant's agent was 
advised that the shipper desired to hâve his cattle delivered in 
Chicago in time for the market of Monday, June 22, 1891. No 
error was committed in admitting this testimony. It did not vary 
the terms of the written contract, and was not intended to bave 
that effect. It was admitted, as the record discloses, solely for the 
purpose of showing that the carrier had notice of the shipper's 
intention to sell his cattle on a particular day. If the plaintiff gave 
the défendant company notice that he wished his cattle to arrive 
In time for the market of a particular day, he might reasonably 
expect that in view of such information the carrier would be more 
expéditions in exeeuting the contract of aflreightment. The knowl- 
edge that a party has, when he enters into an agreement, of the 
object which the opposite party hopes to accomplish, should be 
allowed to hâve some weight in determining whether the party 
thus informed discharged the obligation which he assumed, with 
reasonable diligence, and with a due regard for the accomplishment 
of the purpose which the other party had in view. Blodgett v. 
Abbot, 72 Wis. 51G, 40 N. W. 491; Railway Co. v. Gilbert, 4 Tex. 
Civ. App. 366, 22 S. W. 760, and 23 S. W. 320; McGraw v. Railway 
Co., 41 Am. Rep. 701. 

It is claimed that the trial court further erred in allowing several 
witnesses, namely, Winfleld Scott, W. C. Powell, and J. O. Hall, to 
testify as to the shrinkage in the weight of the cattle between June 
22, 1891, and June 23, 1891, the day when the cattle were sold, the 
cattle having arrived on the 22d, but too late to be sold on that day. 
This objection is urged on the ground that no évidence was oflered 
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to show that thèse witnesses were experts, or that they had ever 
seen the plaintiff's cattle; also, on tlie ground that the questions 
which elicited the testimony were hypothetical, and that they did 
not embrace a correct statement of the tacts which the proof 
tended to establish. An inspection of the record clearly shows that 
two of thèse witnesses had been engaged for some years in handling 
and shipping cattle, and that they were doubtiess compétent to 
express an opinion as to the extent that beef cattle would shrink in 
weight in a given time, and under given circumstances. It is also 
fair to infer, we think, that the third witness followed the same call- 
ing, and was likewise compétent to testify as an expert. We are also 
of the opinion that the hypothetical questions propounded to thèse 
witnesses contained a fair statement of the facts which the évi- 
dence tended to establish, and that this ground of objection was not 
well taken. There is a further reason, however, why the objection 
to the testimony in question ought not to prevail in this court. It 
was objected to solely on the ground that it was "incompétent, 
irrelevant, and immaterial." If the spécifie objection to the testi- 
mony which counsel urge in this court had been urged in the trial 
court, it is obvions that the défendant would hâve had no cause 
to complain either of the form of the hypothetical question, or of 
the competency of the witnesses to testify as experts. The objec- 
tion stated was therefore too gênerai to be of any avail in an appel- 
late court. We would not be understood as deciding that an ob- 
jection on the ground of "incompetency, irrelevancy, and immuteri- 
ality" is always too gênerai, but we think that, when counsel intend 
to rely on the ground that a hypothetical question propounded to 
an expert witness is based upon an erroneous statement of the 
évidence, that fact, at least, should be called to the attention of 
the trial court. We refer to what was said on that subject bv this 
court in Insurance Co. v. Miller, 8 G. G. A. 612, G14, 60 Fed. 234. 

It is further contended — and this is, perhaps, the most important 
matter that we hâve to notice — that the défendant company did 
transport the cattle, and deliver them to the Connecting carrier at 
Kansas City, without unnecessary delay, and that the court should 
hâve 80 charged the jury. The évidence bearing on this issue 
tended to show that the cattle were received at Nowata by the 
défendant company about 1 p. m. on June 20, 1891 ; that they were 
loaded on cars with reasonable expédition; that the train left 
Nowata about 4 p. m. of the same day, and arrived at Kansas City 
the following morning between 6 and 7 o'clock. It is not claimed 
that there was unnecessary delay on the part of the carrier prior 
to the arrivai of the train at Kansas City. There was further évi- 
dence, however, which tended to show that the Wa,bash Eailway 
Company, the Connecting carrier over whose Une the cattle train 
in question was to be hauled f rom Kansas City to Chicago, had re- 
ceived notice of the expected arrivai of the train, and had detailed 
an engine and crew to haul the same through to Chicago, and that 
said engine and crew were ready to start from Kansas City between 
8 and 9 o'clock, a, m.; that, through some misunderstanding or over- 
sight on the part of the défendant company's agents at Kansas City, 
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tlie cattle were taken to the stock yards immediately on their ar- 
rivai, where they were unioaded; that they were subsequently 
reloaded, in the same cars in which they had made the journey 
from Nowata, when the mistake made in unloading them was dis- 
covered; that it was ascertained, after the cattle had been reloaded, 
that one of the cars in the cattle train had a broken wbeel, which 
discovery necessitated some additional delay, so that the cattle 
were not in fact received by the Wabash Bailway Company until 
about 1 o'clock p. m., — some six or seven hours after they should 
hâve been delivered ; and that they did not arrive in Chicago until 
about 7 p. m. the next day (Monday), which was four or flve hours 
too late for that day's market. We hâve given careful attention 
to ail of the évidence bearing on this branch of the case, and hâve 
reached the conclusion that it was fairly within the province of 
the jury to décide whether there was an unreasonable delay at 
Kansas City, ajid whether such delay was attributable to a want of 
proper diligence on the part of the défendant company's agents and 
employés. Those questions, in our judgment, were properly sub- 
mitted to the jury, and with the finding of the jury on that issue 
we cannot interfère. 

It is final ly insisted that the trial court erred in refusing the 
following instruction which was asked by the défendant company: 

"The court instruets the jury that, by the statutes of the United Stiites 
(section 4386), railway coinpanies and others transporting cattle are prohibiteci 
from keeping them on the cars, without feed, water, and rest, for a longer pe- 
riod than twenty-eight hours, and requlres of ail such companies or persons 
that cattle being so transported shall, at least at the end of twenty-cij,'ht hours, 
be unioaded, fed, and watered, and allowed at least flve hours for rest, except- 
ing only in cases where the cattle are transported in cars provided, not only 
with facilities for feeding and water, but, also for room to rest. If, therefore, 
you find from the testimony in this case that plaintiff's cattle were shipped in 
cars not provided with ail thèse facilities, or were so crowded as not to give 
opportunity for the cattle to lie down and rest, and that the time required in 
transportation from Nowata to Chicago would exceed twenty-eight hours, it 
then becomes imperative that thèse cattle should be unioaded at some point en 
route; and if you further find from the testimony that thèse cattle were not 
delayed longer in Kansas City than would hâve been necessary in such unload- 
ing, feeding, and resting, as above described, and they did not receive that 
treatment at any other point en route, in that event the court charges the jui-y 
that the delay at Kansas City was not a négligent one, and the défendant 
was not responsible for such delays, or any damage that may hâve resulted 
therefrom, and your verdict should be for the défendant." 

Of its own motion, the trial court chargea the jury, in substance, 
that the plaintiff could not recover if the jurors believed that the 
failure to reach Chicago in time for Monday's market was due to 
the fact that the cattle were unioaded by the Wabash Railway Com- 
pany after they came into its custody, and were allowed to rest 
five hours, in order to comply with the provisions of section 4.386 
of the Kevised Statutes of the United States. It will be observcd 
that the defendant's instruction above quoted wa.8 framed upon the 
assumption that there was évidence from which the jurors might 
llnd that the cattle were not in fact delayed at Kansas City any 
longer than was necessary to comply with the fédéral statute, sec- 
tion 4386, supra. In point of fact, the évidence showed conclu- 
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sively that the cattle were detained in Kansas City from 7 a. m. 
until 6 p. m., — about 11 houra, — while tlie statute only contem- 
plated a détention of 5 liours. Besides, the cattle had been en 
route only 14 liours when they reached Kansas City, and they 
were loaded in cars in which they could be fed and watered with- 
out unloading. Nevertheless, through the fault or mistake of 
some one, they were not delivered to the Wabash Railway Company 
until about 7 hours after they arrived at Kansas City. It also 
appears that if they had been turned over to the Wabash Railway 
Company promptly on arrivai, and had been immediately forwarded, 
they might hâve reached Chicago before the close of market hours 
on Monday, even if they had been unloaded for rest for some hours 
between Kansas City and Chicago. Under the circumstances, we 
think that the instruction above quoted was well calculated to mis- 
lead the jury, and that it was properly refused for that reason, if 
for no other. The judgment of the lower court will be afQrmed. 



THTRD NAT. BANK OF CINCINNATI v. HUMPHREYS et al. 

(Circuit Court, S. D. Ohlo, W. D. Aprll 12, 1895.) 

No. 4,591. 

1. Accord and Satisfaction — Pkbfobmancb of Cokditton— Payment. 

Plalntlfï, the liolder of notes, agreed to release défendants from ail lia- 
bility as indorsers thereon, on payment of 25 per cent, of tlie indebtedness 
represented by ttie notes. Défendants were to give notes for that amount, 
secured by deed of trust; and it was stipulated that plalntlff should hold 
the original notes; that, on failure of défendants to pay the composition 
notes at maturity, the amount paid thereon by sales of land under the 
tnist deed should be credited on tlie original indebtedness, and plaintiff 
should hâve the right to enforce full payment of the balance due on the 
original notes. The composition notes were not paid at maturity, and 
plaintiff made no agreement to extend them, or to receive them as a dis- 
charge of the original notes. Hd4, that plaintiff was not estopped to as- 
sert its claim on tlie original notes by receiving payments froin défend- 
ants, partly derived from sales of property covered by the trust deed, and 
crediting them on the composition notes after maturity. 
3. EsTOpPEL— Admission in Plkadings — Scope and Effbct. 

"Where défendants in an action on a note pleaded part payment by a 
subséquent indorser, who was not a party, plaintiff, by failing to reply, 
and allowing crédit to be taken therefor, is not estopped to deny such pay- 
ment In a subséquent action against such indorser. 

Action by the Third National Bank of Cincinnati against Ira A. 
Humphreys and others on promissory notes. 

Paxton & Warrington, for plaintiff. 

Jones & James and G. Bambach & Son, for défendants. 

SAGE, District Judge. The plaintiff sues to recover $21,5G4.19, 
upon 14 promissory notes of the Boyd Manufacturing Company, 
made in November and December, 1886, and in January and Yeh- 
ruarj^, 1887, payable at various dates, beginning with March 12, 
1887, and ending Juue 7, 1887, ail to the order of C. W. and S. G. 
Boyd, and by them and Ira A. Humphreys & Son iudorsed. 
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The défense is a plea of accord and satisfaction. It îs based upon 
a contract in writing made by the plaintiff with the défendants 
on the 6th of April, 1887, after 4 of said notes had become due, and 
before the maturity'of the remaining 10, ail wholly unpaid. The 
contract provided for the release and discharge by the plaintiff of 
Ira A. Humphreys and A. E. Humphreys, doing business under the 
firm name and style of Ira A. Humphreys & Son, from their liabil- 
ity on said notes upon their payment of $6,000, being 25 per cent, of 
the indebtedness represented thereby. 

They were to give their two notes for |3,000 each, payable, one in 
60 days, the other in 12 months, after the date of the contract, with 
6 per cent, interest, and to be secured by a tr-ust deed to be made 
by Eleanor A. Humphreys and Ira A. Humphreys, her husband, and 
to convey to the plaintiiff two tracts of land in West Virginia, one 
containing about 7 acres, and the other about 300 acres. It was 
stipulated in the contract that the plaintiff should hold and retain 
the original notes; that, upon the failure of Ira A. Humphreys & 
Son to pay the two composition notes "at the maturity of the 
same," the amount paid thereon or by the sale of the real estate 
described in the trust deed should be credited upon the original 
indebtedness, and that the plaintiff should hâve the right to en- 
force full payment of the balance due on the original notes. It 
was further agreed that Humphreys & Son should obtain the con- 
sent of the Boyd Manufacturing Company (which had meanwhile 
become insolvent, and made an assignment) by its assignée, under 
the order of the probate court of Brown county, Ohio, and of 0. W. 
and S. Gr. Boyd, that the composition with Ira A. Humphreys & Son 
should in no way impair the liability of the Boyd Manufacturing 
Company and its assignée, or of C. W. and S. G. Boyd, upon said 
original notes. Both notes called for by the contract were dated 
April 6, 1887. The first matured June 8, 1887, and the second 
April 9, 1888. The trust deed was executed in accordance with the 
provisions of the contract under date April 6, 1887, and acknowl- 
edged May 2, 1887. It included a power of sale, to be exereised by 
the trustée at the request of the plaintiff, for the payment of the 
whole or any part of said notes. 

Payments were made as follows: June 17, 1887, 9 days after the 
maturity of the first note, $2,000; November 30, 1887, 1250; April 
22, 1889, 20 days after the maturity of the second note, f 421.25; 
April 26, 1889, $765; and May 27, 1889, $740,— aggregating $4,176.25. 
The payment of $2,000 was credited by the plaintiff upon the first 
note. Between the 5th and 9th of November, 1887, one acre of 
the land embraced in the deed of trust wa« sold, and the proceeds 
($250) constituted the second payment, credited on the 30th of 
November, 1887. Between that date and April 22, 1889 (the date 
of the next following payment), there was fréquent correspondence 
between the bank and défendant Humphreys, in which Humphreys 
pleaded for forbearance and indulgence, and the bank indicated 
its disposition to treat him with leniency. Under date February 
23d, Humphreys wrote the vice président of the bank that, when 
certain barges were flnished, he could put them to work, and they 
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would help pay up some of the old score. On the 6th of March, 
he wrote, requesting that the bank instruct its agent or attorney 
to make a release of a quarter acre of land included in the trust 
deed, in considération of |100. March 13th the bank wrote to 
Humphreys, acknowledging. the receipt of the letter of the 6th, 
and stated that instructions had been sent to its agent in accord- 
ance therewith. April 19, 1888 (10 days after the second composi- 
tion note fell due), Humphreys wrote the bank, stating his wisli to 
^;etlle up by the Ist of June, 1888, ail of the flrst note, due June 6, 
1887, and the interest on the note for $3,000, due April 6, 1888, 
asking the bank to hold the trust on the land, and carry the note 
of $3,000 another year, as it was entirely out of his power to pay 
it in less time. To this letter, the banlc, by its vice président, on 
the 20th of April, 1888. wrote aclinowledging its receipt, and, after 
saying that it had certainly in the past year given évidence of a 
désire to be easy and not press the défendant to his inconvenience, 
added: 

"We feel that, after the way we hâve treated you, we hâve a right to expect 
you to do ail you can In the way of dlscharging your indebteclness upon the 
note In question, and we will exercise ail the lenieiipy possible in the future, 
aa we hâve certainly done In the past. We are disposed against any formai 
extension, as it may préjudice our interests with référence to other parties." 

After that date letters passed back and forward, Humphreys 
stating his efforts, and the bank referring to its course in the busi- 
ness as évidence of its indisposition to distress him, and of its 
désire to hâve some payment without further delay. In a letter 
writt«n by the président of the bank, under date August 25, 1888, 
he says: 

"It is not a case of ultimate security, but to get this matter closed up, and, 
to do this, there must be some paynaent made. ks m the past, we can give no 
extension or agreement for extension; our past course being, I should thlnk, 
ail that would be requlred. Send us some money." 

In November, 1888, the défendant had a conversation with the 
vice président at the bank, in which an arrangement was made for 
the delivery to the bank by the défendant of two barges, to be sold, 
and the proceeds applied on the notes. There was also an applica- 
tion by the défendant about the same time for the release of por- 
tions of the land conveyed in trust. On December 20, 1888, the vice 
président of the banlc wrote Humphreys, inclosing the statement 
of his account, including crédits and interest on the composition 
notes to January 1, 1889. Hesays: 

"We wIlI release onfe-fourth and one-half acre land when we hear that Mr. 
Brown wUl attend to It. Please see him, and ask him to answer our letter. 
We dld release sorne land when you pald the. $250. Of course, we will not 
make release on account barges, but will surrender the note that wUl be sat- 
isfied, and Indorse any residue on the other." 

About January 13, 1889, a portion of the property covered by 
the deed of trust was sold and released, and the proceeds, amount- 
ing to 1421.25, received and credited by the bank on the 60-days note, 
under date April 22d. On April 26, 1889, the sum çt $765, pro- 
ceeds of the sale of one of the barges, was placed by the bank as 
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a crédit on the 12-moiitlis note. On May 27, 18S9, the sum of |740 
(proceeds of the sale of the second barge) was placed by the bank 
as a crédit on the 12-months note, and on the same day the bank 
so adyised Humphreys by mail, 

Meantime, on the 15th of November, 1888, the bank had brought 
an action in the court of common pleas in Brown county, Ohio, 
against the Boyd Manufacturing Company, makers, and C. W. and 
S. Gr. Boyd, indorsers, for the amount still due upon the original 
notes. On the 15th of December, 1888, the défendants answerea, 
alleging the indorsement of the note to Ira A. Humphreys & Son, 
and by them to the bank, and that Ira A. Humphreys & Son, as 
such indorsers, had paid to the bank, on the notes sued upon, the 
sum of |6,000, which was a crédit on said notes as of the date of 
said payment; also, that the assignée of the Boyd Manufacturing 
Company had paid on account of one of said notes |123.75. There 
was no reply to this answer. Under the Ohio Code of Procédure, 
the failure to reply to new matter contained in the answer amounts 
to an admission. Judgment was rendered in favor of tlie bank 
for 118,691.38, with interest from December 18, 1889, upon a finding 
that that amount was due upon the notes set forth in the pétition, 
allowing ail proper crédits thereon. Six months after the entry 
of this judgment, the bank brought an action against the lioyd 
Manufacturing Company, C. W. Boyd, S. 0. Boyd, Ira A. Humphreys, 
and A. E. Humphreys in the circuit court at Kanawha county, W. 
Va., upon the notes sued upon in Brown county, Ohio, in the action 
wherein the judgment was taken. This suit v.as never pressed, and 
was dismissed by the bank. In addition to the payments made by 
the défendants, there was paid on account of the original notes, ou 
the 4th of August, 1888, by the assignée of the Boyd Manufacturing 
Company, a dividend of 9V!o per cent, on $23,933.02, the amount 
then due on the original notes, the dividend being |2,369.43; and 
on the 5th of July, 1890, a f urther dividend of one-tenth of 1 per cent. 
on the same amount, the dividend being $23.93. On the 29th of 
January, 1892, this action was brought by the plaintiff in the 
superior court of Cincinnati. It was removed to this court by the 
détendants, citizens and résidents of the state of Minnesota. î\o 
payments were made by the défendants after May 27, 1889. 

It is argued for the défendants that the agreement out of which 
the questions in this case arise is neither a composition agreement 
nor an accord, but an agreement of .settlement and conditional 
release, because it does not purport to be the discharge of a larger 
liability determined by the payment of a smaller sum, and because 
the amount of the défendants' liability as indorsers was, when the 
agreement was made, unknown and undetermined, nor was it 
known whether there would be any liability against them excepting 
on the four notes then past due. Counsel treat the plaintiff's 
claim as if it were for unliquidated damages. But the liability 
of the défendants as indorsers was neither unknown nor un- 
determined. Judgment for the full amount of the notes and 
interest could hâve been taken against them at any time after 
their maturity, subject only to the contingency that a failure 
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to make due presentment and demand of payment, and to 
give notice of nonpayment to the défendants as indorsers, 
would hâve released them; but that possible contingency, alto- 
gether under the control of the plaintitî, was not suflficient to 
maké the liability uncertain and undetermined. Whatever désig- 
nation may be applied to the agreement, it is an agreement fov 
the release of Humphreys & Son upon the condition précèdent 
that they should pay 25 per cent, of the original indebtedness, ac- 
cording to the ténor and eflect of the two notes they were to give. 
The phrase is not "according to their ténor and effect," but "at 
maturity," which has the same meaning. 

The question then is, vrhether the receipt by the bank of pay- 
ments made by Humphreys & Son, and credited upon the two 
notes after their maturity, estopped the bank from asserting its 
claim against them upon the original notes. The last payment 
was made May 27, 1889. From that date until August, 1892, 
nothing was paid or tendered. The bank made no agreement 
to extend the time of payment, nor to accept the two notes as a 
discharge of the original notes. In a letter by the vice président 
of the bank to the défendant, dated April 20, 1888, the bank 
stated that it was disposed against any formai extension of the 
composition notes. The président of the bank, in a letter dated 
August 25, 1888, makes the statement still more emphatic. But 
it is urged that the receipt of payments, and entering them as 
crédits on the two notes, was in itself suffi cient; that it was an 
élection to substitute them final ly for the original notes. I am 
unable to concur in that proposition. If a créditer makes a con- 
tract with the principal to extend the time of payment of a note 
without the consent of a surety, he discharges the surety, but the 
mère receipt of sums paid on account of the note after its maturity 
has no such eflect. So, in this case, the receipt of sums on account 
of the two notes after their maturity had the effect to recognize 
them as in force at that time, or, in other words, to extend the time 
stated in the contract to the date of those payments. If Humphreys 
& Son had then offered to pay the two notes in full, the bank 
would hâve been obliged to accept the payment, and release them 
from further obligation. But they did not pay in full. A period 
of more than three years passed without any payment whatever. 
If it were conceded that tlie receipt of the payment of May 27, 
1889, was an extension of the time mentioned in the contract to 
that date and to a reasonable time thereafter, it would be neces- 
sary to conclude that a delay of more than three years was un- 
reasonable, and that the right of the bank to fall back upon the 
original indebtedness, subject to the payments actually made, 
was clear. 

The gênerai rule is well understood to be in accord with the 
express terms of the contract made in this instance, — that a com- 
position necessarily involves the fact of payment, as was observed 
by Willes, J., in Edwards v. Coombe, L. R. 7 0. P. 522. To make a 
composition agreement operate as more than a suspension of the 
rénjLcdy, there must be a performance of the condition; that is, 
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due payment of the composition. Edwards v. Hanclier, 1 C. P. Div. 
119. In K« Hatton, 7 Ch. App. 726, Mellish, L. J., said that, 
where creditors accept a composition, they may either agrée to 
take the promises of the debtor with or without a surety in satis- 
faction of tlie debts, or tliey may agrée that payment sliall be a 
condition précèdent, and that, if the debtor pays the composition 
at a certain time and place, the creditors will accept such payment 
in satisfaction of their debts. He adds that: 

"It is a question of construction of the instrument of arrangement, and 
It Is not uncommon for the creditors to accept a promise by the debtor and a 
surety as a satisfaction of thelr debts. But, where they agrée to accept a 
composition, the debtor Is not discharged unless he pays the composition, for 
that Is the only thing which compels him to pay it, and that is the only hold 
which the creditors hâve upon him." 

The defendant's view seems to be that the stipulation of the con- 
tract, reserving to the bank the right to proceed upon the original 
notes if the composition notes were not paid at maturity, is to be 
construed as if it were a condition of forfeiture. But that is not 
the correct view. In Edwards v. Hancher, cited above, the compo- 
sition was under resolutions accepted by the creditors. Lord Cole- 
ridge said that the terms of the resolution must be complied with, 
and that the question was as to the construction of the words of 
the resolution, the gênerai rule being that, if a créditer takes from 
his debtor a bill or note of an apparently solvent third person, and 
the bill or note is not paid at maturity, the original debt revives. 
The burden then rests upon the défendant to show that it was the 
intention of the parties under the contract to receive the composi- 
tion in discharge of the original indebtedness. So, with référence 
to the payments made after the maturity of the composition notes, 
the question is whether there was any express modification of the 
contract whereby those notes were recognized as in discharge of 
the original indebtedness. Mère leniency on the part of the bank, 
or the mère acceptance of further payment on account of the com- 
position notes, would only operate to extend the time in favor of 
the défendant up to the date of receipt and crédit of such pay- 
ments, and probably, in equity, to a reasonable time thereafter. 
In Ex parte King (In re Harper), L. B. 17 E.q. 332, the creditors of 
two debtors who filed a liquidation pétition resolved to accept a 
composition payable in three installments, respectively at 6, 12, 
and 18 months after the registration of the resolution. The 
amount due to one of the debtors was in dispute, and it was agreed 
that it should be determined by the reglstrar. This was after the 
first installment had been paid upon the amount claimed. The 
créditer took no steps to hâve the true amount determined until 
after the third installment fell due. About six months later, the 
court determined the amount due. The solicitors then had some 
discussion as to the terms of the order to be drawn up, but, after 
three weeks' delay, the creditor's soliciter wrote a letter assenting 
to the order as drawn by the debtor's solicitors, in which letter he 
said: "When the order is signed, I shall be glad to know if you 
are prepared to pay the amount of the composition." That was 
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on the 19th of August. The order was signed by the registrar on 
the 27tli of August. On the 22d of August the debtors proposed 
to the créditer that they should pay the balance of the composition 
due to him, not in cash, but partly in bills and partly in cash. The 
next day the créditer declined this proposai, and on the 25th made 
a demand for the full amount of the debt. On the 27th of August, 
the debtors tendered to the ci'editor tlie balance of the composi- 
tion in cash, but he refused to receive it, and on the 29th of August 
commenced an action to recover the balance of his debt, after de- 
ducting the flrst installment, which he had received. The court 
held (afflrming the décision of the county court judge) that it 
would be inéquitable to allow the créditer to proceed with his 
action, and that he must be restrained from deing so. The county 
court judge, in giving judgment, sjiid (as reported in a note to the 
report of the appealed case) that the resuit of the cases cited by 
him seemed to be: 

"(4) Where the debtor fails to pay tbe composition at the time agreed upon, 
or within a reasonable time after, the court of banljriiptcy will not, in gênerai, 
restrain a creditor sulng at law to recover the amoimt of his original debt; 
but the court may, nevertheless, in such a case, give relief to the debtor by 
injunetion where something bas been done which makes it inéquitable that 
he should enforce his strict légal right, and perhaps, also, in cases of acci- 
dent or mistake." 

The judge said that the suggestion made by the creditor's solic- 
iter, by letter on the 19th of August, that the balance of the com- 
position should be paid after the order was signed, was, he thought, 
équivalent te saying to the debtors, "Pay the balance of the compo- 
sition when the order is signed, and our client will be salisfied," 
and would hâve a tendency to tlirow the debtors ofl their guard; 
and that, until the sort of consent to postponement given by that 
letter was clearly and expressly withdrawn, it would hâve been 
inéquitable that he should take advantage of the omission of the 
debtors to pay before the order was signed. Vice Chancelier Bacon, 
in afflrming the décision, does little more than to approve and adept 
the opinion below. That case clearly recognized: (1) That the 
only reniedy of the debtor was in equity. At law the creditor had 
a right to his action, netwithstanding the récognition by the cred- 
itor of the composition as existing long after the second and third 
installments were due and unpaid. (2) That the equity to enjoin 
the creditor's action arose upon the circumstances above detailed, 
and did not amount to a waiver of the right of the creditor to sue 
on the original debt upon the failure ef the debtors te pay the 
(ouiposition, fer (3) the right of the creditor to withdraw any 
proposition fer leniency is expressly recognized. In Levy v. Bur- 
gess, 64 N. Y. 390, it was held that where, upon failure of one party 
to perform his centract within the time specifled, the time is ex- 
tended upon a certain condition, performance of the condition was 
requisite to enable the party to avail himself of the extension. 
In Lawson v. Hogan, 93 N. Y. 39, it was held that, where a fixed 
time has ceased to be an élément in the centract, neither party can 
put the other in defanlt without semé notice or demand of perform- 
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ance. Thèse are statements of the rule at law. That notice, if 
necessary in this case, was cleai-ly manifested by the bank bring- 
ing its action against the défendant and others on the original 
notes in West Virginia, in 1890. It is, however, urged that the bank, 
by receiving and crediting the payments, elected to rely upon the 
composition notes, and waived any right to sue upon the original 
notes. The case of Eobb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4, is cited 
in support of this claim. But that case is not in point. There 
the trustées, having made their élection by bringing a suit, were 
held to be estopped from subsequently attempting to enforce an- 
other and inconsistent remedy. Hère the only suits brought against 
thèse défendants bave been upon the original notes. Tt is so well 
established as not to require vérification by citations that, when a 
party has once made an élection between two or more inconsistent 
courses of proceeding, he will be estopped to départ from that 
which he flrst adopts. But in Coleman v. Oil Co., 51 Pa. St. 74, 
the suprême court of Pennsylvania intimâtes that the estoppel is 
limited to other actions between the same parties. This is, indeed, 
only recognizing the doctrine of privity as it is always applied in 
determining the extent of an estoppel. See, also, Vulcanite Co. v. 
Caduc, 144 Mass. 85, 10 N. E. 483. It is also contended that in a 
suit brought by the bank in the court of common pleas of Brown 
county, Ohio, against the maker and prier indorsers of the original 
notes, the défendants pleaded that Humphreys & Son had made a 
payment of |6,000, — that is to say, had set up the composition notes 
as a crédit upon the original notes, — and that the bank, by failing t<» 
reply, admitted the truth of that allégation, and allowed the crédit 
to be taken accordingly, judgment being had for the residue. But 
the rule of the Ohio Code of Civil Procédure that the failure of the 
plaintifl to make déniai by replying to new matter set up in the 
answer is a rule of pleading, which does not estop from setting up 
the truth in any other case not between the same parties. Col- 
laterally, pleas are not to be regarded as admitting what they do 
not contest. Whart Ev. § 1116a, and cases cited. There is no 
privity between the maker, indorser, and accepter of a promissory 
note. Freem. Judgm, § 162, and cases cited. The judgment in the 
Brown county case, therefore, is not conclusive upon the bank in 
this case. It follows, upon ail thèse considérations, that the plain- 
tiff is entitled to judgment against the défendant for the amount 
due upon the original notes; and it is so ordered. 



JACKSONVILLB, T. & K. W. RY. CO. v. CHATHAM NAT. BANIC 
(Circuit Court of Appeals, Fifth Circuit Febmary 13, 1895.) 

No. 330. 

ASSUMPSIT. 

In Brror to the Circuit Court of the United States for the Northern Plstrict 
of Florida. 

This was an action In asaumpslt by the Ohàtham National Banl£ against the 
Jaclcsonville, Tampa & Key West Railway Company, a corporation under the 
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laws of Florida. The déclaration contalned 10 counts, some of whlch were 
upon notes made by the défendant to Charles 0. Deeming, treasurer, and in- 
dorsed by him to plalntifC. Other counts alleged that tlie plaintlff, at the de- 
fendant's request, released the Florida Construction Company from indebted- 
ness in amounts specified, and that défendant thereupon promised to pay such 
Indebtednesa. The last three counts were the common counts for money paid 
out and expended, money lent, and on account stated. Various motions and 
demurrers were passed upon by the circuit court, and numerous amendmeuts 
were made to the déclaration. The défendant ultimately filed pleas to ail the 
counts. To thèse pleas replicatlons Tvere flled, and, the issues being finally 
joined, the case was tried before a jury, resulting in a verdict for the plain- 
tiff for $86,291.41. Défendant made a motion for a new trial, and plaintiff 
entered a remittitur for $17,588.37. A new trial was denied, and judgment 
entered agalnst tlie défendant for $68,693.04. Défendant thea sued out tbis 
writ of eiTor. There were 26 spécifications of error. No opinion appears to 
hâve been filed by the circuit court upon any of the questions ruled upon. 

T. M. Day, Jr., for plaintlff In error. 
John Wurts, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, District 
Judge. 

FER CTJRIAM. A careful examination of the record in this case shows no 
error warranting the reversai of the judgment of the circuit court, which judg- 
ment appears to be in accordance with, and fully supported by, the évidence. 
Judgment afïirmed. 



LADD V. MISSOURI COAL & MINING CO. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 1895.) 

No. 420. 

Tkial— Réception op Evidence— Offbb to Peovb. 

On an issue as to the acceptance of a proposed contract for the sale of 
lands, plaintifC offered to prove a conversation between wltness and one 
M. The offer was not accompanied by any statement as to what the con- 
versation was, or that it was material to the issue, and it did not appear 
from the record that M. was defendant's agent in the matter of the pro- 
posed sale. Held insuflicient to sustain an exception to the exclusion of 
the testimony. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action by William M. Ladd ajj, iiist the Missouri Coal & Mining 
Company to recover damages for breach of contract. The court 
directed a verdict for défendant, and plaintiff brings error. 

Upton M. Young, for plaintiff in error. 

James A. Seddon and Chester B. McLoughlin (James L. Blair 
and T. J. Rowe, with them on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This action was commenced in 
the United States circuit court for the Eastern district of Mis- 
souri by William M. Ladd, the plaintiff in error, against the 
Missouri Coal & Mining Company, the défendant in error, to re- 
cover $34,637 damages for the breach of an alleged contract of 
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brokerage. At the close of the testimcjiy, by direction of the 
court, the jury returned a verdict for the défendant, upon which 
final judgment was rendered, and thereupon the plaintiff sued ont 
this writ of error. The pétition allèges that the défendant was 
the owner of certain lands in Lincoln county, Mo., which are 
particularly described, and that on or about the 12th day of 
January, 1892, the défendant entered into a brokerage contract 
with the plaintiff, by the ternis of which the plaintiff was to hâve 
the exclusive right to sell thèse lands until July 1, 1892, for a 
sum not less than $60,000, and for his services in making the 
sale the plaintiff was to hâve one-half of ail he sold the land for 
above f60,000, and was to receive |3,000 commission before be- 
ginning to divide with the défendant the excess over $60,000. 
It is alleged: That the exclusive right of the plaintiff to sell the 
lands on the terms mentioned was extended from time to time up 
to and including the 15th day of November, 1892, and that on the 
3d day of November, 1892, the plaintiff sold the lands to Azel F. 
Hatch on the following terms, namely: |.5,000 to be paid in cash 
on exécution of the contract of sale; |20,000 to be paid on 
the Ist day of March, 1893, upon delivery of a good and sufiicient 
warranty deed; and the balance to be paid in four equal annual 
payments, with interest at 6 per cent, per annum, payable semi- 
annually, to be secured by notes and trust deed on the lands. 
That Hatch prepared an agreement embracing the terms of sale 
agreed upon by the plaintiff and Hatch, which was forwarded by 
the plaintiff to the défendant for its approval on the 8th of Novem- 
ber, 1892, and that the défendant, prior to the 15th of November, 
1892, accepted the same, and promised to exécute it, but af terwards 
neglected and refused to do'so for an unreasonable length of time, 
and until Hatch withdrew his offer to purchase. Though the 
record is somewhat voluminous, the case rests in a small com- 
pass. It is not claimed by the learned counsel for the plaintiff in 
error that the plaintiff at any time found a purchaser for the 
land on the terms specified at the time the land was put into 
his hands for sale. The lengthy correspondence carried on be- 
tween the parties shows that a sale upon any other terms was sub- 
ject tothe defendant's approval. The plaintiff's contention isthat he 
sold the land to Hatch, and that the défendant, by and through 
its agent, one Murdock, accepted the terms and approved the sale 
prior to the 15th of November, 1892, the date on which the plain- 
tiff's authority to sell the land terminated. Hatch's proposition 
to pnrchase was in writing in the form of an agreement to be 
signed by the défendant, but which Hatch did not sign. The 
plaintiff claims that Murdock, acting as .igent for the défendant, 
approved and accepted this agreement, though he did not sign 
it. Unless the plaintiff can maintain this claim, he has no cause 
of action, for it is quite clear from the pleadings and évidence that 
neither this nor any other sale of the property negotiated by the 
plaintiff was ever accepted by the défendant, or any other per- 
son authorized to act for it, prior to the expiration of the plain- 
tiff's authority. The plaintiff relies exclusively on the alleged 
v.66F.no.6— 56 
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sale to Hatch, and insista that he was prepared to prove, and 
offered to prove, that Murdoclî did approve and accept for the 
défendant the terms of sale agreed upon between the plaintifE 
and Hatch, and that the court erroneously excluded this évi- 
dence. Whatever the fact may hâve been, the record does net 
support this contention. On this subject the record discloses 
that vifhile the plaintiff was on the stand as a witness, the f oUowing 
proceedings took place: 

"Q. You also stated that on November 13th Mr. Murdock returned in the 
afternoon to your office? A. I did. Q. And you handed bim the proposed 
contract with Mr. Hatch? A. I did. (Plaintiff offers to prove by his wituess 
the conversation between him and Mr. Murdocli relating to the contract, 
which conversation was had at St. Louis on November 14, 1802, but, défend- 
ant obj«îcting, the court sustained the objection, and refused to allow plaintiff 
to testify to any conversation betvpeen him and said Murdock on November 
14th, save such as related to the transmission of the contract from St. Louis 
to Port Henry, to which action of the court in so ruling plaintiff then and there 
duly excepted.)" 

It will be observed that ail that the plaintiff offered to prove was 
"the conversation between him and Murdock relating to the con- 
tract." This offer was not accompanied by any statement as to 
what that conversation M'as, or that it was material to any issue 
then being tried. The insuiïiciency of the exception is rendered 
apparent by a single considération. If this court should reverse 
the case because the witness was not permitted to state the con- 
versation, what is there in this record to show or suggest that 
upon another trial, when the witness is allowed to state the con- 
versation, a single word of it will be material to the case or ad- 
missible in évidence? The offer to prove the "conversation," 
without some statement as to what it was, and showing its ma- 
teriality, was too gênerai to be made the foundation of a valid 
exception. The rule is well settled that the bill of exceptions must 
show the materiality of the évidence which was tendered and 
rejected. The évidence rejected, or a statement of what it tended 
to prove, must appear in the bill of exceptions. Packet Co. v. 
Clough, 20 Wall. 528; Kailway Co. v. Smith, 21 Wall. 255; Thomp- 
son V. Bank, 111 U. S. 529, 4 Sup. Ct. 689; Clément v. Packer, 125 
U. S. 309, 8 Sup. et 907; Patrick v. Graham, 132 U. S. 627, 10 
Sup. Ct. 194; Lyon v. Batz, 42 Mo. App. 606; Bener v. Edging- 
ton, 76 lowa, 105, 40 N. W. 117. Moreover, it does not appear 
from the ''ecord before us that Murdock was the agent of the 
défendant for the purpose of selling the land, or that he had any 
authority to approve or conflrm any sale thereof made by the 
plaintiff. ït results that the circuit court did not err in directing 
the jury to return a verdict for the défendant, and its judgment is 
therefore aflQrmed. 
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QUAKER CITY NAT. BANK v. NOLAN COtT\"rT. 
(Circuit Court of Appeals, Fifth Circuit December 11, 1894.) 

No. 234. 
Vai-iditt of Coonty Bonds— Constitutional Restkicîions — Bona Fidb Pur- 

CHASEBS. 

Francis v. Howard Ce, 4 C. O. A. 460, 54 Fed. 487, and Millsaps v. City 
of Terrell, 8 C. 0. A. 554, 60 Fed. 193, followed. Citizeus' Bauk v. City of 
TerreU (Tex. Sup.) 14 S. W. 1003, and Nolan Co. v. State (Tes. Sup.) 17 S. 
W. 823, approved. 

In Errer to the Circuit Court of the United States for the North- 
ern District of Texas. 

Tliis was an action by tlie Quaker City National Bank, of Guern- 
sey county, Otiio, against the county of Nolan, Tex., to recover on 
coupons eut frora certain bonds issued by that county. The case 
was tried to the court, without a jury,- upon an agreed statement 
of facts. This statement of facts, which is of great length, will 
be found incorporated in the opinion rendered in the circuit court 
by Eector, District Judge, and reported in 59 Fed. 600. That 
court held that the bonds were invalid, under the constitution of 
the state, and that plaintiffs, thougli purchasing in the open mar- 
ket for value, were affiected with notice of their invalidity. Judg- 
ment was accordingly rendered for défendant. PlaintifE brings 
error. 

John J. Butts, for plaintiff in error. 
W. W Leake, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The questions involved in this 
case are not open questions in this court. On reasoning which we 
hâve approved, and still consider sound and sufflcient, both of 
the vital propositions submitted bave been decided by the suprême 
court of Texas adversely to the contention of the plaintiff in error. 
Citizens' Bank v. City of Terrell, 78 Tex. 456, 14 S. W. 1003; Nolan 
Co. V. State, 83 Tex. 183, 17 S. W. 823; Francis v. Howard Co., 
4 C. C. A. 460, 54 Fed. 487; Millsaps v. City of Terrell, 8 C. C. A. 
554, 60 Fed. 193. We hâve read with care and interest the learned 
and able brief submitted for the plaintiff in error, but are unwill- 
ing to open the questions which we hâve settled on full argument 
of counsel, and careful considération by the court. The judgment 
of the circuit court is affirmed. 



BLUM V. BOWMAN et al. 

(Circuit Court of Appeals, Fifth Circuit. December 31, 1894.) 

No. 326. 
Dbeds — Description. 

In an action of ejectment the question at Issue between the parties de- 
pended upon the location of a Une descrlbed in a grant by courses and 
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distances from a fixed point, such courses and distances followlng In part 
the Unes of a survey some of the bounds of whlch were flxed by monu- 
ments. There was a contlict In évidence as to whether one ot the calls 
of such survey, by which the boundaries of the land In controversy were 
flxed, was erroneous, and should hâve been changea so as to locate a 
corner at a différent point; the défendant alleglng that It was erroneous, 
and the plaintilî clalming title according to the actual readlng of hls 
grant, and of the survey by whlch Its bounds were, in part, fixed. The 
court charged the Jury that they should first détermine the location of this 
corner, and from It détermine the boundary of the land in question; but. 
If they could not, wlth reasonable certalnty, détermine the location of 
Buch corner, then they should fall back on another corner, as to which 
there was no dispute, and from It détermine the boundaries of the land 
In question by foilowing the calls of the grant. Bdd error; that the jury 
should hâve been so instructed as to leave them free to locate the dis- 
puted Une from any of its admitted corners, by the calls of the grant In 
question, unless satisfled that the défendant had sustained the burden 
of showing a discrepancy in the partlcular claimed by hlm. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by Hyman Blum against W. M. Bowman and 
others to recover certain lands in Cherokee county, Tex. On the 
trial in the circuit court a verdict was rendered for the défendants. 
PlaintifE brings error. 

W. W. Lealie and Henry Sayles, for plaintiff in error. 
A. K. Swan, for défendants in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The issue in this case is the loca- 
tion of the east boundary line of a grant made by the state of Texas 
to Cherolîee county, linown as the "Cherokee County School Land." 
The proof shows that in 1853 a number of surveys were located on 
the Wichita in the name of John A. Scott, covering the course of 
that stream for a number of miles, and touching each other. Thèse 
surveys were at least partially made on the ground, and the cornera 
on or near the stream, where bearing trees could be had, were 
designated by marked trees. In 1855 the surveyor who had made 
the Scott surveys platted in by projections, without any work then 
done on the ground, the location of the Cherokee county school land, 
the calls of which location, as returned by the surveyor to the land 
office and as set out in the patent which issued thereon, began at 
the Southwest corner of Scott's survey No. 8, which is a well-estab- 
lished, undisputed point on the ground. The calls proceed east 1,505 
varas; thence north 2,400 varas; thence east 1,100 varas; thence 
north 1,200 varas; thence east 1,900 varas; thence north 1,900 
varas; thence east 520 varas; thence north 1,086 varas; thence 
east 1,900 varas; thence north 1,900 varas, calling hère for the 
northeast corner of Scott's survey No. 13; thence east 6,625 varas 
to a corner; thence south 9,886 varas to a corner; thence west 
13,557 varas to a corner; thence 1,400 varas to the beginning point. 
The first six of thèse calls are coïncident with Unes and corners 
of Scott's surveys Nos. 8, 9, and 10, and the closing call traces the 
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east boundary line of Scott's survey No. 7. Thèse lines and corners 
of the Scott surveys Nos. 7, 8, 9, and 10 are well established on the 
ground, and are undisputed. It seems to be established by the 
proof, and substantially conceded, that to construct the Oherokee 
county school land survey from its undisputed beginning corner, 
or from any of the undisputed corners running with the calls for 
course and distance, or reversing them, would locate the east 
boundary line of that survey where the plaintifE claims it is, and 
entitle him to recover. The survey, thus constructed, would em- 
brace the number of acres called for in the.grant, and the full 
measure of land authorized by law to be located for Cherokee 
county for school purposes. The défendants contend that the sev- 
enth call, for 520 varas, was erroneous, and should hâve been for 
1,537 varas, in order that the succeeding eighth, ninth, and tenth 
calls should reach and terminate at a point coïncident with the 
northeast corner of Scott's survey No. 13. It is admitted that this 
is an open prairie corner, wholly unmarked by natural or artiflcial 
objects. The défendants introduced évidence tending to show that 
at the northwest corner of Scott's survey No. 13 there was a marked 
bearing tree, and that the fleld notes in Scott's survey No. 13 showed 
that its north line ran east 1,900 varas to a point for corner, and 
they claimed that the true northeast corner of this survey was 
1,900 varas east from its northwest corner as âxed by the 
marked bearing tree mentioned in their évidence. The plaintiff 
offered évidence tending to show that 1,017.7 varas west from the 
bearing tree claimed by défendants as witnessing the northwest 
corner of this survey there was a marked tree to witness its north- 
west corner, which plaintiff contends is supported by the calls for 
course and distance in the east and north lines of Scott's survey 
No. 11 and the east and north calls of Scott's surveys Nos. 12 and 13. 
The défendants offered the fleld notes of Scott's surveys Nos. 12, 15, 
and 16, and oral testimony in connection with the calls in the field 
notes of thèse différent adjoining or neighboring sui"veys. In this 
state of the proof the circuit court charged the jury as follows: 

"The material question in the case is, where are the northeast and north- 
west corners of survey No. 13, in the name of John A. Scott? When you hâve 
located the northeast corner of said survey No. 1.3, then you will locate the 
northwest corner of Cherokee county school land at the same place. Plaintiff 
claims that the northwest corner of said survey No. 13 is 1,017.7 varas further 
west than défendant claims it to be. Each designate by the évidence a tree 
as the northwestem corner of said Scott survey No. 13. Plaintiiï invokes the 
field notes of Nos. 10, 11, 12, and 13 of John A. Scott surveys in aid of their 
construction, as also to show where the true location of said survey 13 is, as 
also certain marks which they claim are old line marks, pointing out the cor- 
ner claimed by them as the true north*estern corner of said survey No. 13. 
If the location of said survey No. 13 in the name of said Scott is as claimed 
by plaintiff, then you will flnd for plaintiff the land claimed by tliem. If, on 
tlie contrary, the location of said survey No. 13 is located on the ground as 
claimed by défendants, then you will find for défendants the land in contro- 
versy claimed by them. If, under the foregoing instructions, you cannot with 
reasonable certainty establish the northwest corner of survey No. 13 in the 
name of Scott, as claimed by either plaintiff or défendant, then you may fall 
back on this Southwest corner of survey No. 8 in the name of John A. Scott. 
This corner there is no dispute about. Should you flnd yourself forced back 
on said corner as the only one established by the évidence, thea you may con- 
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struct the Cherokee county school lands from this corner, and In dolng so may 
reverse the calls. You may, in sueh case, go backward or forward on the foot- 
steps of tlie surveyor, or upon the calls, if there was no actual survey of the 
Cherokee county school lands. If you construct the Cherokee county school 
lands from sald last-named corner, then you will détermine whether said 
Cherokee county school lands Include those claimed by plaintlff. If so, you 
will find for défendants. If said Cherokee county school lands do net include 
the lands claimed by plaintiff, then you will find for plaintift' such of the lands 
claimed by plaintiff as are not embraced by said Cherokee county school 
lands." 

There was error in thia charge, in that it gives undue dignity to 
the call for the northeast corner of Scott's survey No. 13. The 
familiar classification and gradation of calls in original grants of 
laad by which their relative importance and weight are to be deter- 
mined hâve been announced, construed, and applied ip,, very many 
cases which hâve been decided by the suprême court of Texas, 
and hâve become so far elementary as to excuse, if not forbid, 
répétition hère. Hubert v. Bartlett's Heirs, 9 Tex. 97; Booth v. 
Upshur, 26 Tex. 64; McCown v. Hill, Id. 359; Booth v. Strippleman, 
Id. 436; Phillips v. Ayres, 45 Tex. 602; Tordtran v. Ellis, 58 Tex. 
245; Woods v. Robinson, Id. 655; Davis v. Smith, 61 Tex. 18; Boon 
v. Hunter, 62 Tex. 582; Gerold v. Freeman, 68 Tex. 201, 4 S. W. 256; 
Lilly V. Blum, 70 Tex. 704, 6 S. W. 279; Staff ord v. King, 30 Tex. 
257; Luckett v. Scruggs, 73 Tex. 519, 11 S. W. 529; Eandall v. Œil, 
77 Tex. 351, 14 S. W. 134; Keast v. Donald, 84 Tex. 648, 19 S. W. 795. 
As was said in Booth v. Upshur, supra : 

"There is no law flxing the efCect of any call found in a grant, or giving one 
more weight or importance than another. ïhcrefore, by merely looking at 
the face of the grant, which bas several calls, the controlling call cannot be 
determined. * • * ïhe lowest grade * * * is made to prevail over the 
highest grade * • * when, applying the calls of the grant to the land, the 
surrounding and connected circumstances » * * show that course or dis- 
tance is the most certain and reliable évidence of the true localitj' of tlie 
gi-ant." 

In the case we are considering the plaintiff's land is bounded on 
the west by the east boundary Une of tlie grant to Cherokee county. 
There is no discrepancy apparent on the face of the calls of that 
grant. The défendants claim that the true location of Scott sur- 
veys Nos. 11 and 13 show a discrepancy in the calls of the Cherokee 
grant. The burden of proof to establish this discrepancy rests on 
the défendants who set it up. The question is one of fact for the 
jury, and should be so submitted that the jury would be free to 
construct the Cherokee county survey from any of its admitted cor- 
ners by its own calls, unless the évidence, in their judgment, estab- 
lishes the northeast corner of Scott survey No. 13 at the point 
claimed by the défendants. If, on considération of the whole of 
the évidence given them, the jury are not satisfied that the point 
claimed by the défendants to be the northeast corner of Scott's 
survey No. 13 is the correct location ot that corner, they should dis- 
regard the call for that corner, and construct the Cherokee county 
grant by its own calls from any of its established and admitted 
corners. The judgment of the circuit court is reversed, and the 
case is remanded to that court, with direction to it to award the 
plaintiff a new trial. 
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LINCOLN NAT. BANK OF LINCOLN. ILL., r. PERRT et aL 

(Circuit Court of Appeals, Elghth Circuit February 18, 1895.) 

No. 385. 

i. Pkactick — Ambkdmbnt of Record aftbr Issub of Wkit of Erroh. 

An action was brought against P. and K., with ttiree otber persons, 
who were net served, and did not appear or take any part in the triai. 
Judgment baving been rendered in favor of tbe défendants, the plain- 
tlff sued ont a writ of error; making P. and R., only, parties. By a mis- 
take of the clerk, the record, as lodged in the appeUate court, showed 
that the three défendants, other than P. and R., had appeared and par- 
tlclpated in the trial, and that Judgmeni had been rendered in their 
favor. P. and R. moved to dismlss the writ of error for want of par- 
ties. The plaintllï tben moved. In the lower court, to hâve the record 
corrected nunc pro tune, which was done, after bearing P. and R. In op- 
position. Beld, that It was probably wlthin the power of the trial court 
to amend Its record so as to correct the clerk's mistake and conform the 
record to the truth, and that, at ail events. If erroneous, Its action should 
be corrected by writ of error. 

8. Promissobt Note— Nbgotiability. 

A promissory note which contains an agreement to the effect that If 
there shall be any dépréciation, prior to the maturity of the note. In 
collatéral deposited to secure Its payment, then the payée or holder may 
call for such further securlty as he deems satisfactory, and, if it Is not 
furnished within two days, may proceed at once to sell the collatéral, is 
not a negotlable note. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

F. A. Youmans (J. H. Clendening and Homer C. Mechem, on the 
brief), for plaintiff in error. 

John H, Rogers (James P. Read, on the brief), for défendants in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judgea. 

THAYER, Circuit Judge. This was a suit by the Lincoln Na- 
tional Bank, the plaintiff in error, against James K. Perry and John 
A. Ross, the défendants in error, and against three other persons, 
to wit, J. M. Lane, Orsen Kent, and Harry E. Kelley, the action 
being founded on a note in the sum of $5,000, which was executed 
in favor of R. L. Du Vall by said James K, Perry and John A. Ross 
on December 31, 1890. There was a verdict and judgment in favor 
of the défendants, and the plaintiff below has brought the case to 
this court by writ of error. 

The first question to be considered is whether a pending motion 
to dismiss the writ of error should be sustained. The facts perti- 
nent to the décision of this question are as follows: The record, 
as originally lodged in this court, showed that the défendants Lane, 
Kent, and Kelley had appeared and participated in the trial in the 
circuit court of the United States for the Western district of Arkan- 
sas, and that a judgment had been rendered in their favor, as well 
as in favor of the défendants Peny and Ross. Nevertheless, Lane, 
Kent, and Kelley were not joiûed as défendants in the writ of 
error, and for that reason Perry and Ross moved to dismiss the writ, 
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on account of the nonjoinder therein of ail the persons in wliose 
favor the judgment had been rendered. Subsequentlj the plaintifl 
bank applied to the circuit court of the United States for the 
Western district of Arkansas for an order amending and correcting 
its record so as to show, in accordance with the fact, that Laue, 
Kent, and Kelley had neither appeared nor participated in tlie trial 
in the circuit court, and that no judgment had in fact been ren- 
dered in their belialf by the trial court This application was sup- 
ported by an affidavit of counsel showing that two of said défend- 
ants, to wit, Lane and Kent, had never been served with process 
in the suit; that neither Lane, Kent, nor Kelley had appeared or 
participated in the trial in the circuit court; that the issues tried 
in that court were solely between the plaintiff bank, on the one 
hand, and Perry and Eoss, the makers of the note, on the other; 
and that the affiant had only recently discovered the alleged error 
in the record which he sought to hâve corrected. After the hear- 
ing of said application, which was resisted by Perry and Koss, the 
circuit court found and decided that there was an error in its rec- 
ord, in the respects alleged by the plaintiiï bank. It accordingly 
ordered that the plaintifE's application to correct the record be 
granted, and that the record be amended nunc pro tune so as to 
show that neither Lane, Kent, nor Kelley had appeared at the trial, 
and that no Judgment was entered in favor of either of said de- 
fendants. Subsequently the plaintiff in error suggested a diminu- 
tion of the record, and the proceedings aforesaid in the circuit court, 
together with the amended record, showing a judgment in favor of 
Perry and Eoss only, hâve been duly certifled to this court. 

It is manifest from the foregoing statement that if a defect ex- 
isted in the original record lodged in this court which rendered 
the motion to dismiss the writ of error tenable, that defect has been 
cured by the proceedings taken in the circuit court to amend and 
correct the record, and the motion to dismiss the writ of error is no 
longer tenable, unless such proceedings in the circuit court were 
wholly unauthorized by law, and were therefore void. We are not 
prepared to admit that the circuit court exceeded its power, in 
undertaking to amend its record in the manner aforesaid, if it 
was satisfled that through accident or inadvertence, or a misprision 
of the clerk, the record did not in fact speak the truth. The 
power to correct mistakes in its record, occasioned by oversight, 
which are of such nature that the record does not show what was 
in fact done or decided, is a power that is inhérent in ail courts of 
superior jurisdiction, and is frequently exercised in furtherance 
of justice. The power in question does not extend, of course, to 
the correction of errors of law committed by the court, which, in ail 
cases, must be remedied by appeal or writ of error, but is strictly 
limited to the correction of mistakes or misprisions of the clerk 
or other ofBcers, by reason of which the record does not speak the 
truth, or fails to speak the whole truth. Matheson's Adm'r v. 
Grant's Adm'r, 2 How. 263, 281; Bank v. Moss, 6 How. 31, 38; 
Insurance Co. v. Boon, 95 U. S. 117, 125; In re Wight, 134 U, S. 
136, 10 Sup. et. 487; Black, Judgm. §§ 130, 131, and cases there 
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cited. It seems, also, that the power to thus correct mistakes in 
the record may be exercised within any reasonable period, even 
after the lapse of the term at which the mistake was committed, 
and even after the erroneous record has been removed to an appel- 
late court by appeal or writ of error. Matheson's Adm'r v. Grrant's 
Adm'r, supra; Walker v. State, 102 Ind. 502, 513, 1 N. E. 856; 
Seymour v. Harrow Go., 81 Ala. 250, 1 South. 45; Whiting v. So- 
ciety, 8 0, G. A. 558, 60 Fed. 197. In the light of the authorities, 
we cannot hold that the circuit court exceeded its power in amend- 
ing the record in the manner above indicated. The record was 
false in point of fact, and the circuit court so found, in that it re- 
cited that Lane, Kent, and Kelley had appeared and defended the 
suit, and that the court had actually rendered a judgment in their 
favor, whereas Lane and Kent had not even been served with pro- 
cess, and the court had not tried any issue, as between the plaintiff 
bank and either of said three défendants, and had not rendered a 
judgment in favor of either of them. The judgment actually 
spread of record was the act of the clerk, and in no sensé the act 
of the court. Such mistakes, we think, are clearly subject to cor- 
rection within any reasonable period of time. But if we should 
concède that the circuit court acted erroneously, in correcting its 
record, then it is questionable, to say the least, whether its action 
in that behalf is now subject to review. It assumed to correct its 
record on the theory that it was erroneous, owing to a mistake 
of the clerk. The défendants in error appeared, and resisted the 
application; but they failed to except to the order amending the 
record, or to bring the action of the trial court before this court 
for review by a writ of error. Under thèse circumstances, there 
are some authorities which maintain, with good reason, that such 
subséquent action of the trial court can only be reviewed by an 
appeal or by writ of error, and that if not so challenged, it must be 
accepted as conclusive. Adler v. Sewell, 29 Ind. 598 ; Railroad Co. 
V. Whorley, U Ala. 264; Simmons v. Graig, 137 K Y. 550, 33 N. E. 
76; Walker v. State, supra. Without pursuing this branch of the 
case further, it is sufficient to say that we conclude that the motion 
to dismiss the writ of error should be denied. 

It is necessary, therefore, to consider the case upon its merits. 
The note in suit appears to be a renewal of a previous note for the 
same amount, and of like ténor and effect, that was executed by 
the défendants Perry and Eoss, and was delivered by them to R. L. 
Du Vall, the payée, in payment for 800 shares of stock in the 
Georgia Hedge Company, an Arkansas corporation. After the 
exécution of the renewal note, which is now in controversy, it was 
indorsed by Du Vall to the flrm of Lane, Kent & Kelley; and by 
the latter flrm it was indorsed and transferred, for value and before 
maturity, to the Lincoln National Bank of Lincoln, 111., the présent 
plaintiff. Perry and Ross filed a very lengthy answer to the suit. 
Prom the avennents contained in the answer, it fairly appears, we 
think, that the following défenses were pleaded in substance: 
First, that the note was void because executed in violation of the 
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constitution of the state of Arkansas; second, that the makers of tlie- 
note, PeiTy and Eoss, had been induced to exécute and deliver the 
original note tlirougli false and fraudaient représentations made by 
Du Vall, the payée; third, that the considération of the note had 
failed, because Du Vall had disposed of the 800 shares of stock in 
the Georgia Hedge Company, for which the original note was exe- 
cuted, which stock, the answer averred, had been left in his hands 
as collatéral to secure the payment of said note. Thèse défenses 
were supplemented by the further allégation that Lane, Kent & 
Kelley knew of the fraudulent character of the note in suit when 
they acquired it, and that the transfer of the note by them to the 
plaintiff bank was merely colorable, and that the bank was not a 
bona fide holder of the paper, but that the payée, R. L. Du Vall, 
was the real owner thereof. It was also averred in the answer, in 
substance, that the note in suit was not a negotiable instrument, 
because the amount payable thereon at maturity was uncertain. At 
the conclusion of the trial the plaintiff moved the court to direct 
the jury to return a verdict in its favor for the full amount due on 
the note, to wit, |5,503.10. This motion was denied. The case was 
then submitted to the jury on the three following instructions, the 
flrst of which was given at the instance of the plaintiff and the 
others at the instance of the défendants : 

(1) "If the plaintiff purchased this note before it matured, for a valuable 
considération, then It Is a bona fide holder of said note, and may recover 
herein, unless you find from the évidence that the plaintifC knew when It 
purchased said note the clrcumstances under which it was obtained from 
the défendants." (2) "The court instructs the jury that If they find that 
said R. L. Du Vall, In considération of the note of which the note sued on is 
a renewal, sold the défendant Perry a certain amount of Georgia Hedge 
Company stocls, and has failed or refused to hâve said stock transferred to 
said Perry, and, in violation of hls said agreement, has fraudulently, and 
without Perry 's knowledge and consent, assigned said stock to trustées ap- 
pointed by said Du Vall,— a contract to which Perry was not a party, and 
had no knowledge or notice of,— then the note was without considération." 
(3) "If the jury find from the évidence that the note sued on was a renewal 
of a former note, which was procured to be executed by false and fraudulent 
misrepresentations, and was without considération, then the burden of proof 
is upon the plaintiff to show that it purchased said note in good faith, without 
notice of Its want of considération, or its procurement by false and fraudu- 
lent misrepresentations, and for a valuable considération; and, if the proof 
does not satisfy you of thèse things, the verdict should be for the défendants 
Perry and Ross." 

The plaintiff complains, principally, of the trial court's refusai to 
direct a verdict in its favor, and of the court's action in giving in- 
structions Nos. 2 and .3 at the instance of the défendants. The 
motion to direct a verdict for the plaintiff was based on the ground ■ 
that the note in suit was a negotiable instrument; that the plain- 
tiff bank was a purchaser of the same for value, before maturity; 
and that there was no évidence before the jury to affect it with 
knowledge of défenses as between the makers and the payée. If 
the note was indeed a negotiable instrument (a question to be here- 
after considered), we should feel ourselves constrained to hold that 
the motion to direct a verdict for the plaintiff ought to hâve been 
sustained, as there was, in our judgment, no évidence to disprove 
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the faet that the plaintiff bànk was a purchaser for value, before 
maturity, and without notice of défenses. 

The second of the above instructions is criticised on the ground 
that the facts recited therein do not show that the note in suit was 
originally "without considération," as the court declared, but 
rather show that the considération had failed, subséquent to its 
exécution, by reason of the fact that Du Vall, while holding the 
stock for which the note had been given, had transferred and as- 
signed the same to a third party, and had thereby converted it to 
his own use, and put it out of his power to deliver the same on the 
payment of the note. This, however, was an immaterial error. A 
total failure of considération precludes a recovery on a note, as well 
as a want of considération, when the relations of the parties are 
such as to admit of sucb défenses. It is of no conséquence, there- 
fore, in the présent instance, that the words "without considéra- 
tion" were used, when the phrase "failure of considération" would 
bave been more appropriate. 

The third instruction is challenged on two grounds — First, be- 
cause it erroneously assumed that there was some évidence tending 
to show that the plaintiff bank was not a purchaser for value ; and, 
second, because it put upon the plaintiff the burden of proving af- 
flrmatively that it bought the note without notice of défenses, be- 
sides compelling it to prove that it was a purchaser for value. 
This brings us to a considération of the important question whether 
the note in suit was a negotiable instrument, within the meaning 
of the law merchant; for, if it was not negotiable, those features of 
the instruction that are criticised may be ignored, as the instruc- 
tion, if the note was non-negotiable, was more favorable to the plain- 
tiff than it had any right to demand or expect. The question of 
negotiability dépends upon the effect of a collatéral agreement 
which was incorporated into the note, and for the purpose of show- 
ing its relation to the note the whole instrument is quoted below, 
in the margin.^ 

1 $5,000. Little Rock, Arkansas, Dec. 31, 1S90. 

One year from January 13, 1891, we, or either of us, promise to pay to the 
order of R. L. Du Vall flve tliousand dollars, for value recoived, negotiable 
and payable, without défalcation or discount, at the First National Bank of 
Little Rock, Arkansas, with interest from maturity at the rate of eight per 
cent, per annum until paid; having deposited or pledged with said Du Vall, 
as security for the payment of this or any other liability or liabilities of the 
undersigned already or hereafter contracted to said Du Vall, the tollowing: 
certiflcate. No. 3, capital stock of the Georgia Hedge Company, for 800 shares. 
AnO the undersigned hereby give to said Du Vall or assigus, or auy substi- 
tute or person he or his agents or assigns may sélect, full powor and authority 
to sell, discharged from any right of rédemption, said collatéral security, or 
any portion thereof or any substitute therefor or additions thereto, at public 
or private sale at the option of said Du Vall or assigns, on the nonperform- 
ance of the above-meutioned obligations, or the nonpayment of any of the 
above-mentloned liabilities, at any time or times thereafter, without making 
any demand for payment, and without advertising the sale of the property 
herein pledged, uor giving the undersigned any notice whatever; applying 
the proceeds to the payment of any, either, or ail of the 'above-mentioned ob- 
ligations, including costs and interest, and accounting to the undersigned for 
the surplus, if any. In case of deficiency the undersigned promise to pay 
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It will be observed that there is embodied in the note an 
agreement to the effect that if there shall be any déprécia- 
tion, prior to the maturity of the note, in the collatéral de- 
posited to Becure its payment, then the payée or any holder may 
call for such further security, as he deems satisfactory, and, if the 
same is not furnished within two days, may proceed at once to 
sell the collatéral. It is undoubtedly true, we think, that it would 
be the duty of the holder of the paper to make an immédiate appli- 
cation of the proceeds of the collatéral, if, under the aforesaid 
stipulation, he elected to sell the collatéral in advance of maturity. 
While the agreement is silent as to the application of the proceeds 
in case of the sale of the collatéral before maturity, yet it is fair 
to infer that the parties intended an immédiate application 
of the proceeds towards the extinguishment of the makers' lia- 
bility. Any other interprétation of the agreement would author- 
ize the holder of the paper to sell the collatéral before maturity, 
retain the proceeds, and thereafter dispose of the paper to a third 
party without indorsing the amount that had been received from 
the sale of the collatéral. It is not probable, we think, that the 
makers of the note intended to enter into an agreement that would 
authorize the payée to thus deal with the note and the security. 
Wherefore, it must be held that the agreement, rightly interpreted, 
contemplated an immédiate application of the proceeds to the pay- 
ment of the note, in case of a sale of the collatéral either before or 
at maturity. Is a note which eontains such a stipulation in the 
body thereof «, negotiable instrument? One of the chief requisites 
of a negotiable note or bill is that it shall show with certainty the 
amount payable thereon at maturity and that it shall not be cum- 
bered with conditions which render the amount then payable un- 
certain. As was said in Costelo v. Crowell, 127 Mass. 293 (and 
the language was quoted with approval in the case of Bank v. 
McCord, 139 Pa. St. 52, 59, 21 Atl. 143), «it is settled by an unin- 
terrupted séries of décisions that any language put upon any 
portion of the face or back of a promissory note, which bas relation 
to the subject-matter of the note, by the maker of it, before delivery, 
is a part of the contract, and that if, by such language, the payment 
of the amount is not necessarily to be made at ail events, and of 

sald Du Vall or assigna the amount forthwith, with interest after such sale. 
And it Is understood and agreed, should there be any dépréciation in the 
value of any of said securitles prior to the maturity of this note, such an 
amount of additlonal security shall be furnished as will be satisfactory to 
said First National Bank or assigna; and should such additional security 
not be furnished within two days after demand Is made, either in person or 
by written notice put in the post office, said Du Vall or assigna, or substl- 
tute or person he may hâve selected, may proceed at once to sell, as above 
specified, the security or securities herein named. And, in event payment is 
not completely made at maturity, the undersigned further agrée to pay an 
attorney's fee bf ten per cent, on the amount due and unpaid, If suit ia 
orought to enforce payment of this note and Its interest, or any part that 
may remain unpaid, which sald fee shall become due and recoverable in the 
action brought to enforce the payment of this note, for the use of the attomey 
brlnging said suit James K. Perry. 

John A. Ross. 
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the full sum, in lawful money, and at a time certain to arrive, and 
subject to no contingency, the note is not negotiable." See, also, 
Daniel, Neg. Inst. §§ 51, 52. The rule last stated is too familiar 
to justify further citations. It frequently happens that notes dis- 
counted by banks contain a statement that certain securities hâve 
been deposited as collatéral to secure their payment, together with 
a stipulation authorizing a sale of such securities, in a certain man- 
ner, at the maturity of the paper, if it is not then paid. Such ré- 
citals and stipulations do not render the time or fact of payment, 
nor the amount to be paid at maturity, in the least degree uncer- 
tain; and for that reason it is generally held that they do not im- 
pair the negotiability of a note that is, in other respects, so drawn 
as to satisfy the requirements of the law merchant. Towne v. 
Rice, 122 Mass. 67, 74; Perry v. Bigelow, 128 Mass. 129; Wise v. 
Charlton, 4 Adol. & E. 786; Fancourt v. Thorne, 9 Q. B. 312. See, 
also, Hodges v. Shuler, 22 N. Y. 114 ; Kirk v. Insurance Co., 39 Wis. 
138; Hosstatter v. Wilson, 36 Barb. 307. It is manifest, however, 
that an important élément of certainty is destroyed by a collatéral 
agreement appended to a note which may cause a payment to be 
made thereon of an uncertain sum at an uncertain time before ma- 
turity, and thus render the amount payable at maturity somewhat 
less than the amount specified on the face of the paper. A note of 
that description, which carries with it the probability, or even the 
possibility, that it may be partially or wholly extinguished before 
maturity, diflers essentially from bank bills and other forma of 
currency which negotiable paper is supposed to resemble, and 
whose functions it is intended to perform. It has accordingly 
been held in several well-considered cases that stipulations of that 
nature embodied in a promissory note will impair its negotiability. 
Thus, in the case of Bank t. Wells, 73 Wis. 332, 41 N. W. 409, a 
note contained a collatéral agreement authorizing the holder to sell, 
at the maturity of the paper, certain warehouse receipts for pro- 
visions that had been deposited as collatéral security, "or [to sell 
the same] before [maturity] in the event of said security depreciat- 
ing in value, * * * and to apply so much of the proceeds to 
the payment of this note as may be necessary to pay the same." It 
also contained this further provision: "And in case the proceeds 
of the sale of said collatéral * * * ghall not cover the principal, 
interest, and expenses, we promise to pay the deficiency forthwith 
after such sale." It was held that such a stipulation appended to 
the note destroyed its negotiability, by introducing into the instru- 
ment an élément of uncertainty as to the amount payable in case 
any sum was paid before maturity, and as to the time when it 
would be paid. It was also said that it was probable that, had no 
express authority been given to sell the collatéral before maturity, 
there would still hâve remained an élément of uncertainty that 
would hâve been fatal to negotiability. In the case of Smith v. 
Marland, 59 lowa, 645, 13 N. W. 852, the note sued on contained a 
stipulation, in substance, that if the payées, at any time, considered 
themselves insecure, they or their indorsees might déclare the note 
due, and take possession of certain personal property for which the 
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note had been drawn, and sell the same on flve da.ja' notice. It 
was held that the note in question was not negotiable, because 
the amount which might be payable thereon at maturity was un- 
certain. In a later case decided by the same court (Bank v. Taylor, 
67 lowa, 572, 25 N. W. 810), the note in suit contained a collatéral 
stipulation authorizing the payée, whenever he deemed himself in- 
secure, to take possession of certain personal property for which 
the note had been given; but, Inasmuch as the stipulation did not 
authorize a sale of the property before the maturity of the paper, 
it was held that it did not render the amount payable at maturity 
uncertain, and on that ground alone the case was distlnguished 
from Smith v. Marlaud. A note containing a similar provision to 
the one found in Smith v. Marland, supra, was also held to be 
nonnegotiable by the suprême court of Kansas. Iron Works v. 
Paddock, 37 Kan. 510, 15 Pac. 574. See, also, Killam v. Schoeps, 
26 Kan. 810; Bank v. Armstrong, 25 Minn. 530. 

We are forced to concur in the view taken by thèse cases, — that 
the negotiability of a promissory note ought not to be upheld when 
it contains an agreement authorizing the holder in a certain con- 
tingency to demand such further collatéral security as he deems 
satisfactory, and if it is not furnished, to sell the original col- 
latéral and to apply the proceeds in payment of the paper before 
it has become due. Under existing décisions permitting nego- 
tiable notes to contain a stipulation authorizing the sale at maturity 
of collatéral securities, and, in some states, authorizing the inser- 
tion of an agi'eement to pay exchange and attorney's fées, as well 
as a warrant to confess judgment, such instruments hâve already 
been burdened with ail of the luggage which they can conveniently 
carry. Purthermore, as notes and bills are designed to circulate 
freely, and to take the place of money in commercial transactions, 
Sound policy would seem to dictate that they should be in form as 
concise as possible, and that the obligation assumed by the maker 
or makers should be expressed in plain and simple language. 
Woods v. North, 84 Pa. St. 407; Jolinston v. Speer, 92 Pa. St. 227; 
Bank v. Bynum, 84 N. C. 24. It is easy to foresee that, if parties 
are permitted to burden negotiable notes with ail sorts of collatéral 
«ngagements, they will frequently be used for the purpose of en- 
trapping the inexperienced and the unwary into agreements which 
they had no intention of making, against which the law will aflord 
them no redress. We hold, therefore, that the note in suit was 
a nonnegotiable instrument. 

It follows from what has been said tliat the objections urged 
against the third instruction, above quoted, are untenable. It fur- 
ther follows, we think, that, though the case below was tried on the 
erroneous theory that the note in suit was negotiable, yet that no 
error was committed, of which the plaintiff in error can be heard 
to complain, on the présent record. The jury evidently found, in 
pursuance of the directions given in the third instruction, that the 
note was procured to be executed by false and fraudulent repré- 
sentations, and that the considération had failed for the reason 
stated in the second instruction. Besides, the flrst instruction 
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given at tlie plaîntiffs request Inferentially admîtted tîiat the cir- 
cumstances under which the note had been obtained from the mak- 
ers were such that Du Vall, the original payée, could not recover, 
as against them, and that the plaintiff was only entitled to recover 
by virtue of the fact that it was an innocent purchaser for value, 
before maturity. The judgment of the circuit court is therefore 
affirmed. 



DRAKE V. PAULHAMUS.» 
(Circuit Court of Appeals, Nlntb Circuit February 25, 1895.) 
No. 180. 

1. Absignments foe CnEprroRs — Conveyances bt Insolvent — Washington 
Statutk. 

ïhe statute of Wasliington relative to assignments for the beneflt of 
creditors provides that "no gênerai asslgnment of property by an In- 
solvent or In contemplation of Insolvency, for the beneflt of creditors, 
Bhall be valld unless it be made for the beneflt of ail hls creditors in pro- 
portion to the amount of their respective debts." HeUl, foUowlng the dé- 
cisions of the Washington courts, that such an assignaient must be volun- 
tary, and an actual intention to assign must exist, and that sucb an In- 
tention cannot be Imputed to an Insolvent debtor because he conveys or 
mortgages ail his property to one or more creditors. 

& Action against United States Marshal — Plbadino. 

In an action against a United States marshal for wrongfully taking 
plaintlff's goods It is not neeessary to allège that such goods were taken 
by the défendant as marshal. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

This was an action by W. H. Paulhamus against James C. Drake 
for wrongfully taking from plaintiiï's possession a stock of goods. 
In the circuit court plaintiiï recovered judgment Défendant 
brings error. 

Doolittle & Fogg and Charles 0. Bâtes, for plaintiff in error. 
Frederick A. Brown, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

McKENNA, Circuit Judge. This action was orîginally bronght 
in one of the superior courts of the state of Washington and trans- 
ferred on the pétition of plaintiiï in error to the circuit court of 
the United States for the district of Washington. The action was 
for damages for the taking from the possession of défendant in error 
(plaintiff below) by plaintiff in error (défendant below) of a stock 
of goods, wares, and merchandise. The complaint allégea the pos 
session of Paulhamus, the forcible dispossession by plaintiff in erroif, 
the refusai to deliver the property on demand, and its value to be 
$7,500. The answer dénies the allégations of the complaint, and 
sets up an aflSrmative défense that Drake was United States mar- 
shal, and that he acted as such, and not otherwise; that one W. R. 
Lindsay was the owner of the property, and that he (Drake) levied 
upon and took possession of the property under a writ of attach- 

» Eehearing pending. 
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ment issued from the United States circuit court for the district 
of Washington in an action brought by one M. I. Cahn against said 
Lindsay. There were the usual and sufBcient allégations to sus- 
tain the validity of the attachment. The answer also contained 
the following allégations: 

"That on the 17th day of November, A. D. 1893, thè said W. R. Lindsay, 
being then tlie owner and in possession of tlie property mentioned in ttie com- 
plaint flled tiereiii, together with other property, consisting of real estate in 
tlie county of Tierce, and state of Washington, for the purpose of hindering, 
delaylng, and defrauding his creditors, and preventing them from collecting 
their just debts, unlawfully and fraudulently executed a pretended bill of sale 
of the said property mentioned in the complaiut to the plaintifC herein, in trust 
for the payment of certain debts claimed to be due and owing by said W. R. 
Lindsay. Said bill of sale was given for the pretended considération of $7,- 
735.84. That said plaintiff caused said bill of sale to be recorded in the office 
of the auditor of Pierce county, state of Washington, on the 22d day of No- 
vember, A. D. 1893. That on said day, and as a part of the same transaction, 
and as a part of the same purpose of hindering, delaylng, and defrauding the 
creditors of the said W. R. Lindsay, the said W. R. Lindsay conveyed by a 
deed and mortgage ail of the real estate owned by him in said Pierce county, 
state of Washington, to Joséphine M. Lindsay, his wife, and to George B. 
Lindsay and Catherine A. Lindsay, relatives of the said W. R. Lindsay, and 
caused said deeds and mortgages to be recorded in Pierce county, state of 
Washington. That the property mentioned in said bill of sale and in said 
deeds and mortgages was ail of the property owned by the said W. R. Lindsay. 
And by said trausfers, as aforesald, the said W. R. Lindsay attempted to dis- 
pose of ail of the property owned by him, and attempted to give full control of 
said property to the said plaintifC and tlie other grantees above mentioned. 
That the said exécution of said pretended bill of sale and the said deed and 
mortgage were intended by the plaintif!:, and each of the parties above men- 
tioned, to be one ti'ansaction, and were in fact one transaction, and was in- 
tended for the purpose of hindering, delaying, and defrauding the creditors of 
the said W. R. Lindsay by attemptiiig to take ont of the power of such cred- 
itors to reach the stock and assets of the said W. R. Lindsay. That the said 
W. R. Lindsay bas not any property other than that embraced in the said pre- 
tended bill of sale, deeds, and mortgages aforesald out of which the said judg- 
raent of said M. I. Cahn could be satisfled in whole or in part, and that, uuless 
the said property upon which this défendant bas levied under said wrlt of 
attachment can be applied to the payment of said judgment, the same must re- 
main wholly unpaid. That ail of the said pretended transfers of said property 
were made with the iutent to delay and defraud creditors of the said W. R. 
Lindsay, and were without considération, ail of which was well known to this 
plaintiff; and at the time of the levy of tlie writ of attachment, as above set 
forth, the said W. R. Lindsay was the owner of the property mentioned in the 
complaint flled horein and levied on under the writ of attachment aforesald." 

The case was tried by the court and a jury, and the latter ren- 
dered a verdict for plaintiff (défendant in error) for the sum of 
f0,898.50. 

There are a number of assignments of error. Those needing 
spécial attention may be summarized under two heads: (1) That 
the complaint allèges that the property was taken by Drake per- 
sonally, and that the proof shows that it was taken, if at ail, by 
him as United States marshal, and it is therefore claimed that 
the complaint is not proYed. (2) The action of the court restrict- 
ing the jury to the détermination of the proposition whether there 
was an actual sale by Lindsay to Paulhamus, or whether the sale 
was simulated or colorable with a fraudulent trust in Lindsay, 
and refusing to instruct the jury that the acts and conduct and 
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conveyances by Lindsay should be considered as équivalent to a 
gênerai assignment of his property to his créditons, and giving préf- 
érences, were not Talid, because not made for tbe beneflt of ail of 
his creditors in proportion to tbe amount of tbeir respective claims. 

The flrst ground of error is easily disposed of. We do not think 
that it is well taken. Poinsett v. Taylor, 6 Cal. 78; Hirsch v. 
Eand, 39 Cal. 315. 

The second ground of error requires more considération. The 
effect of Lindsay's acts dépends upon tbe statutes of Washington 
as interpreted by its tribunals. Union Bank of Chicago v. Kansas 
City Bank, 136 U. S. 235, 10 Sup. Ct 1013; May v. Tenney, 148 U. 
S. 64, 13 Sup. Ct. 491, The statute, so far as we are concerned with 
it, is as follows (Gen. St. Wash. § 2741): 

"No gênerai assignment of property by au Insolvent or in contemplation of 
insolvency for the beneflt of creditors, shall be valid unless it be made for the 
beneflt of ail his creditors in proportion to the amount of their respective 
debts." 

Sec. 2743, Gen. St. Wash.: "The debtor shall annex to such assignment an 
inventory under oath of ail his estate real and personal. ♦ * • Every assign- 
ment shall be in writing and duly aclinowledged in the same manner as con- 
veyances of real estate and reeorded in the record of deeds of the county where 
the person making the same résides. • • *" 

In Turner v. Bank, 2 Wash. St. 192-194, 26 Pac. 256, the effect of 
^ hese provisions came up for considération. The fact^ of the case 
were somewhat similar tO' those of the case at bar. Justice Scott, 
speaking for the court, said: 

"Lloyd & Co. were engaged in the mercantile business, and, being consider- 
ably indebted to varions parties, they exoeuted mortgages to certain of their 
creditors to secure the amounts they were owing them respectively. The lowa 
National Banli, having been so secured, began an action to foreclose the mort- 
gage. Appellants ïurner & Jay, being jiidgment creditors, and not secured, 
sought to intervene in said suit. Their pétition in intervention allèges that 
Lloyd & Co. were indebted largely in excess of their ability to pay; that the 
mortgages aforesaid covered ail of their property, and were ail executed on the 
isame day; and that the exécution of such mortgages, under tlie clrcumstances, 
was, in effect, an assignment of their property for the beneflt of the parties to 
whom the mortgages were made, and that it was fraudulent as to appellants. 
Appellants asked that the mortgage be adjudged void as to theni, and the 
property held subject to exécution for the satisfaction of their judgment. An 
exécution had been issued thereon, and returned nulla bona prior to said inter- 
vention. The plaintiffs demurred to the pétition on the ground that it did 
not State facts sufflcient to constitute a cause of action. The court sustained 
the demurrer. There is no law in this state to prevent a debtor, even though 
he be in failing eircumstances, from paying or securing a portion of his cred- 
itors, so long as he does so in good faith, although he should dispose of his 
entire property in that way, and leave other debts unsatisfied. It is not dis- 
puted that this mortgage, and also the others, were given for the purpose of 
securing bona flde debts. There is no reason in justice or equity why this 
particular mortgage should be held void, and the mortgagee deprived of its 
security, in order that the property may be made available to satisfy the claim 
of thèse intervening creditors. The judgment is aflirmed." 

The question was again considered in Furth v. Snell, 6 Wash. 
542-546, 33 Pac. 830. In that case an insolvent debtor conveyed 
ail his property to one creditor, and it was contended, as in the 
case at bar, that the conveyance should be held in law as équiva- 
lent to an assignment. The court say: 
v.66F.no.6— 57 
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"We are nnable to agrée wlth respondents' contention in the premlses. Wliile 
we hâve an assignment law which provides that an insolvent debtor may turn 
his property over for the beneflt of his creditors, and by se doing, under some 
circumstances, may obtain a discharge of his indebtedness, and while a préfér- 
ence of creditors in such transaction will not be permitted, yet the assignaient 
itself Is not compulsory. It is entirely optional with the debtor whether he 
will avall himself of the provisions of this act If he does not choose to resort 
to proceedings in insolvency, there is no way of compelling him to do so, and 
we hâve previously held that a debtor, even if in failing circumstances, may 
in good faith dispose of his entire property for the purpose of paying a portion 
of his debts, although other debts are left unsatlsfied. Turner v. Bank, 2 
Wash. St. 192, 26 Pac. 256; Ephraim v. Kelleher, 4 Wash. 243, 29 Pac. 985; 
Benham v. Ham, 5 Wash. 128, 31 Pac. 459; Samuel v. Kittenger, 6 Wash. 261, 
33 Pac. 509." 

A Colorado statute providing for gênerai assignments came up 
for considération in May v. Tenney, supra. The parts passed upon 
were as follows: 

"Any person may make a gênerai assignment of ail his property, for the ben- 
eflt of his creditors, by deed, duly acknowledged, which, when filed for record 
in the oflBce of the clerk and recorded In the county where the assigner résides, 
or, if a non-resident, where his principal place of business is, in this state, shall 
vest in the assignée the title to ail the property, real and personal, of the as- 
signer, in trust, for the use and beneflt of such creditors." 

"No such deed of gênerai assignment of property by an insolvent, or in con- 
templation of insolvency for the beneflt of creditors, shall be valid, unless by 
its terms it be made for the beneflt of ail his creditors, in proportion to the 
amount of thefr respective claims." 

"* * • But nothing lu this act contained shall invalidate any conveyance 
or mortgage of property, real or personal, by the debtor before the assignment, 
made in good faitli, for a valid and valuable considération." 

They are identical in effect, therefore, to the Washington stat- 
ute. Justice Brewer, after an able review of cases, including some 
cited by plaintifls in error, said: 

"This statute, so far as we are advised, has not been before the suprême 
court of Colorado for construction; at least not for any question involved in 
this case. The flrst section, it will be perceived, gives permission to make a 
gênerai assignment. There is no compulsion. There is neither In terms nor 
by implication any duty cast upon an insolvent to dispose of his property by a 
gênerai assignment, or anything which prevents him from paying or securing 
one creditor in préférence to others. On the contrary, the last half of section 18 
plainly recognlzes the right of a debtor to prêter by payment or security; and, 
in the light of this statute, the quotation which we hâve made from the su- 
prême court of Colorado becomes pertinent, which clearly afiinns the right of 
a debtor to do with liis property as he pleases, except as in terms restrained 
by statute; and a statute which simply permits a debtor to make a certain 
disposition of his property works no destruction of his otherwise unrestrained 
dominion over it." 

We think, therefore, that under the Washington law an assign- 
ment must be voluntary, and that an actual intention to assign 
must exist, and that such an intention cannot be imputed to an 
insolvent debtor because he conveys or mortgages ail his property 
to one or more creditors. It hence follows that the instructions 
asked by plaintiff in error were rightfully refused, and, there being 
no other error in the case prejudicial to him, the judgment of the 
circuit court is afflrmed. 



PACIFIC POSTAL lELEGEAPH CABLE CO. V. FLEISCHNEB. 899 

PACIFIC POSTAL TBLBGEAPH CABLE CO. v. FLEISOHNER et al. 

(Circuit Court of Appeals, Ninth Circuit January 21, 1895.) 

No. 121. 

1. Afpeal— Reviewable Questions— Waiveb of Jdkt— Findings of Fact. 
Where a jury bas been waived in accordance witli Rev. St. § 649, the 
question wliether tlie court's findings of facts are supported by tlie évi- 
dence is not reviewable on error, for tliat section déclares tttat sucii findings 
"sliall hâve the same effect as the verdict of a jury." 

3. Attachment— Amendment of Bhbbiff's Retukn. 

A sherifC's return upon a writ of attachment of Personal property may be 
amended, by leave of court, by attaching an inventory of the property 
seized, where such inventory was omitted from the original return, and 
there is no showing of intervening rights which will be prejudiced there- 
by. 55 Fed. 738, affirmed. 

8. Telbgbaph Companies— Delating Message— Sdit foh Damages. 

A party damaged by the delay of a telegraph company in transmitting 
a dispatch ordering the levy of an attachaient is not bound, before institut- 
ing a suit against the company, to test by suit the validity of prior attach- 
ments obtained by other creditors in conséquence of the delay. 

4. Same— Evidence of Damage— Pboof of Insolvency. 

In proving the damages sustained by a créditer by the delay of a tele- 
graph company in sending a dispatch ordering proceedlngs against the debt- 
or's goods, the insolvency of the debtor may be shown by paroi évidence of 
information gained by inquiries made of the debtor himself. 

6. Same— Evidence of Custom. 

Where a telegraph company received and agreed to immediately ti-ans- 
mit an important telegram, knowing that its wires were down at the time, 
and not Informing the seiider thereof, hdd that, in a suit to recover dam- 
ages, it was compétent for the plaintifl: to give évidence that, prior to that 
time, défendant, under similar circumstances, had caused messages to be 
transmitted by a rival company, which it did not attempt to do in this case. 
55 Fed. 738, affirmed. 

6. Same — Liability fob Dbi.ay— STipor^ATioNS against Négligence, Etc. 

A telegraph company cannot be allowed, by stipulations on its message 
blanks against liability for delays in transmitting nnrepeated messages aris- 
ing from the négligence of its servants, or from unavoidable interruptions 
in the worliing of its lines, to relieve itself from liability in a case where 
it reçoives a message with full information of its great importance and the 
necessity for immédiate transmission, Ijnowingi at the time that its lines 
were tlien down, but neither informing the sender thereof, so as to give him 
an opportunlty to send by another line, nor itself attempting to transmit 
the dispatch by such other line. 55 Fed. 738, affirmed. 

7. Same — Limiting Rbcovery— Fkaud. 

Under such circumstances, the conduct of the company opérâtes as a fraud 
upon the sender; and it cannot therefore be allowed by any stipulations in 
its blanks to reduee the right of recovery to the price of transmission, but 
it is liable for the full damages occasioned. 55 Fed. 738, affirmed. 

8. Same — Inteebst on Damages. 

Damages for delay in transmitting a telegram having been allowed to the 
full amount prayed for, held, that it was error to allow interest thereon 
from the commencement of the suit 

9. Appbal— Reversal— Ereoe Cobbeotible by Computation. 

Where the only en-or is in allowing Interest, the amount of which may be 
ascertained by computation, the judgment will not be reversed in toto, and 
a new trial ordered, but the court below will be directed to enter a judg- 
ment, such as should hâve been entered in the flrst place. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 
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This was an action by L. Fleischner, Sam Simon, M. A. Mayer, and 
Sol Hirscli, partners under the flrm name of Fleischner, Mayer & Co., 
against the Pacific Postal Telegraph Oable Company, to recover dam- 
ages occasioned by delay in transmitting a télégraphie message. A 
jury was waived in the circuit court, and the facts found by the 
court, and judgment rendered for plaintiffs. 55 Fed. 738. Défend- 
ant brings error. 

Frederick V. Holman (W. S. Wood, of counsel), for plaintiff in 
error. 

Cox, Teal & Minor and Dolph, Bellinger, Mallory & Simon, for de- 
fendants in error. 

Before McKENNA, Circuit Judge, and KNOWLES and HAW- 
LEY, District Judges. 

KNOWLES, District Judge. This is an action to recover dam- 
ages accruing to défendants in error by reason of the neglect of 
plaintiff in error to send a telegram to certain attorneys iu Seattle, 
state of Washington, in regard to instituting suit against H. & B. 
Grunbaum for the sum of |3,866.21. The telegram was delivered 
to plaintiff in error at Portland, Or. The cause was tried in the 
United States circuit court for the district of Oregon. A jury was 
duly waived, and the facts found by the court, and judgment en- 
tered for défendants in error. 

The following are the findings of facts upon which the judgment 
wasbased: 

First. TUat the plaintiffs are partners In business under the flrm name of 
Fleischner & Co., and are citlzens of the state of Oregon; and défendant is a 
corporation duly organized under the laws of the state of New York. 

Second. That on June 24, 1891, the firm of H. & B. Grunbaum, of Seattle, 
Wash., were indebted to the plaintiffs hereln to the amount of $3,704.37; and 
on that day said flrm duly confessed judgment in favor of II. & B. Crunbaum 
In the superlor court of the county of King, state of Washington, for the sum 
of $16,844.81, on which judgment exécution was immediately issued, and the 
property of said firm duly levied on by the sherifC of King county, Wash., 
under such exécution. 

Third. That at 9:15 o'clock a. m. of June 25, 1891, plaintiffs herein duly de- 
livered to the défendant, at its office in the city of Portland, Or., for immé- 
diate transmission and delivery, the following message: 

"Rush. 

"To Preston, Carr & Preston, Seattle: H. & B. Grunbaum owe Fleischner, 
Mayer & Co. thirty-eight hundred sixty-six dollars twenty-oue cents. Ue- 
ported closed by sherifC. Protect clalm, and report at once. 

"Cox, Teal & Minor." 

— Paying the regular tariff for transmission thereof, and, at the tiuie of deliv- 
erlng the same, notifled the défendant of the importance of said message, and 
requested that it be sent immediately, which the défendant, receiving the 
same, promised to do. 

Fourth. That said message was delivered by plaintiffs to the défendant writ- 
ten upon one of the defendant's blanks, with the contents of which the plain- 
tiffs were familiar, on the top of which were printed the following words: 

"Pacific Postal Telegraph Cable Company. 

"Ail messages taken by this company are subject to the following ternis: 

To guard against mistakes or delays, the sender of a message shall order it 

repeated; that is, telegraphed back to the originating office for comparison. 

For this, one-half the regular rate is charged in addition. It is agreed be- 
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• 

tween the sender of the foUowing message aijd tliis company Ihat sald Com- 
pany shall not be liable for mlstakes or delays in the transmission or delivery 
or for nondelivery of any unrepeated message, wliettier happening by nég- 
ligence of its servants or otherwiae, beyond the amount received for sendlng 
the same, nor for mistakes or delays in the transmission or delivery or for 
nondelivery of any repeated message beyond fifty times the sum received for 
sending the same, unless specially insured, nor in any case for delays ai-isinj? 
from unavoidable interruption in the working of its lines, or for errors in 
cipher or obscure messages. And this company is hereby made the agent of 
the sender, without liability to forward any message over the lines of any 
other company when necessary to reach its destination. Correctness in the 
transmission of messages to any point on the lines of this company can be 
insured by contract in writing, stating agreed amount of risk, and payment of 
premium thereon, at the foUowing rates, in addition to the usual charges for 
repeated messages, viz.: One per cent for any distance not exceedlng 1,000 
miles, and two per cent, for any greater distance. No employé of this com- 
pany is authorized to vary the foregoing. No responsibility rpgarding mes- 
sages attaches to this company until the same are presented aud accepted at 
one of its transmitting offices, and, if a message is sent to such office by one of 
the company's messengers, he acts for that purpose as the agent of the sender. 
Messages v/ïïl be delivered free within the established free delivery limits of 
the terminal office. For delivery at a greater distance spécial charges wil) 
be made, to cover the cost of such delivery. The company will not be liable 
for damage in any case where the claim is not presented in vyriting within 
six days af ter sending the message. John W. Mackay, Président. 

"W. G. Van Horne, Vice Président 
"Send the foUowing message subject to the above terms, which are hereby 
agreed to." 

But the défendant was fuUy apprised by the language of the message itseîf 
of the amount of the plaintiffs' claim, the danger of its loss, and the necessity 
of its prompt protection; and thèse facts were further emphasized by the 
verbal statements made by the plaintifCs at the time the message was deliv- 
ered by the plaintifCs for transmission. The plaintiffs further stipulatëd, be- 
fore they left the message with the défendant for transmission, and before 
they paid for its transmission, that it should be forwarded at once; and this 
stipulation was assented to by the défendant at the time, and became a part 
of the contract to transmit and deliver the message. 

Fifth. That, at the time said message was so delivered to said défendant for 
transmission, defendant's wires between Portland, Or., and Seattle, Wash., 
were down, and had been down since 8 o'clock a. m. of said day; and said de- 
fendant was imable to transmit said message over its wires when so delivered 
to it which fact was known to said défendant at said time, but not com- 
municated to plaintiffs; but that the cause of such interruption was not 
known to it at said time, and was not caused by any négligence on their part. 

Sixth. That said wires were repaired, and communication between Portland 
and Seattle restored, soon after twelve o'clock noon, and said message was 
transmitted to Seattle. The transmission thereof was commeuced at or about 
11:40 o'clock a. m. of said day, but for some unknown causes the transmission 
was interrupted, and the said message was not received at the office of the 
défendant in Seattle, Wash., until 12:30 o'clock p. m. of Juue 25, 1891, and 
was received by Preston, Oarr & Preston, to whom it was addressed, at 12:45 
o'clock p. m. of said day; and action was at once brought by said Preston, 
Oarr & Preston, In the superior com-t of the county of King, state of Wash- 
ington, on behalf of the plaintiffs herein, against said firm of H. & B. Gruû- 
baum, for the amount stated in said message, and ail the property of said 
firm was duly attached by the sheriff of said King county, Wash., under an 
attachment issued in said action. 

Seventh. That the plaintiffs' message, if sent either by the Western Union 
or by the défendant at 9:15 o'clock, or within a reasonaWe time thereafter.' 
in the usual course of business, would hâve reached the attorneys at Seattle 
before 10 o'clock; and, if it had reached them then or at any time before 11 
o'clock a. m., a suit would hâve been brought upon plaintiffs' claim, and 
plaintiffs would hâve been paid in fuU. 
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Eighth. Tliat between the time wlien such message should hâve been trans- 
mitted and dellvered by said défendant, if Its line between Portland and 
Seattle had been open, and the time it was actually transmitted and delivered, 
actions had been commenced against said firm of H. & B. Grunbaum, and ail 
their property attached for amounts greatly in excess of its value; and that 
upon a sale thereof, made by said sheriff under exécution issu^ed in said 
actions, said plaintiffs were unable to reallze any portion of their said claim 
against said firm; but that, if said message had been promptly transmitted 
and delivered by said défendant, the claim of said plaintiffs would bave been 
secured, and the amount thereof reallzed in full from the sale of said property. 

Ninth. That, at 10 o'clock a. m. of said June 25th, a message was placed 
In the San Francisco office of the Western Union Telegraph Company for 
transmission and delivery, addressed to said Preston, Oarr & Preston, at 
Seattle, directing them to attach the property of said H. & B. Grunbaum upon 
claims amounting to $36,000, and that said message, after being repeated at 
Portland in transit, was received by said Preston, Carr & Preston, at Seattle, 
at H o'clock in the morning of said day; that thereupon they seized and duly 
attadied and secured a lien upon ail the property of said debtors for $36,000; 
and that, upon a sale of the attached property, the plaintiffs realized nothing; 
and that the judgment debtors had no other property out of which the plain- 
tiffs' claim could be paid. 

Tenth. That at the time said message was delivered to said défendant, and 
throughout said day, the Western Union Telegraph Company had a line of 
wire in constant opération and in readiuess to transmit messages between 
said points; and that it was the custom and usage of said défendant to for- 
Tcard messages by the line of said Western Union Telegraph Company when 
unable to do so on its own Unes. 

Eleventh. That said défendant was négligent in not notifying said plaintiffs 
of its inability to transmit said message over its own wires when received by 
it; and after the same had been so received, and said défendant bad promised 
the immédiate transmission thereof. it was its duty to hâve forwarded the 
same by the Unes of said Western Union Telegraph Company; and that said 
défendant is liable to the plaintiffs for any loss resuiting from such neglect. 

Twelfth. That H. & B. Grunbaum hâve been totally insolvent ever since the 
24th day of June, 1891, and plaintiffs hâve been unable to realize any sum 
whatever on their judgment against them. 

Thirteenth. That the damages sustained by the plaintiffs by reason of the 
négligence of the défendant is the sum of $3,704.37, and such sum should 
bear interest at the légal rate from September 7, 1891. 

And, as a conclusion of law from the foregoing, the court finds 
that the plaintiffs are entitled to a judgment against said défendant 
for the sum of |3,704.37, with interest thereon at the rate of 8 per 
cent, per annum since September 7, 1891, together with their costs 
and disbursements herein. 

Plaintifl in error excepted to the 2d, 5th, 6th, 7th, Sth, 9th, lOth, 
llth, 12th, and 13th, and to parts of the 4th and Sth, fmdings of 
fact, on the ground "that they are each and ail contrary to the évi- 
dence, and that there is no évidence to support such finding and 
flndings." Plaintiff in error also excepted to the conclusions of 
law in the case. The ruling of the court in making thèse flndings 
and in overruling plaintiffs' exceptions to the same is assigned as 
error. This is an attempt to hâve this court re-examine the évi- 
dence in this case, and détermine whether or not it supports the 
flndings of the circuit court. 

Section 649, Eev. St., is as foUows: 

"Issues of fact in civil cases in any circuit court may be tried and de- 
termined by the court without the Intervention of a jury, wheuever the par- 
ties or their attorneys of record file with the clerlc a stipulation in writing 



PACIFIC rOSTAL TELEGRAPH CABLE CO. V. FLEISCHNEE. 903 

waiving a jury. The finding of tbe court upon the facts which may be either 
gênerai or spécial, shall hâve the same effect as the verdict of a jury." 

The seventh amendment to the constitution of the United States 
provides that: 

"No fact tried by a jury shall be otherwise re-examined in any court of tlie 
United States than according to the rules of the common law." 

According to such iules, it could only be re-examined where the 
court in which the trial was had granted a new trial for sufflcient 
reasons, or the appellate court awarded a venire facias de novo for 
some error which intervened in the proceedings. Parsons v. Bed- 
ford, 3 Pet. 433; Bassette v. U. S., 9 Wall. 38; Insurance Co. v. 
Folsom, 18 Wall. 237. Giving the findings of a court the same 
effect as the verdict of a jury, and it is évident that this court can- 
not review the évidence, and détermine whether they are supported 
thereby. When bills of exceptions are taken to the ruling of the 
court in the progress of the trial of the cause, if excepted to at the 
time, and duly presented by a bill of exceptions, such rulings may 
be reviewed in the appellate court. Rev. St. § 700; Norris v. Jack- 
son, 9 Wall. 125; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ci. 
321; Stanley v. Supervisors, 121 U. S. 535, 7 Sup. Ct. 1234. 

In this case there were numerous exceptions taken by plaintiiï 
in error to the ruling of the court in admitting évidence. Several 
of thèse exceptions relate to the admission in évidence of the certi- 
fied copies of the papers in the case of Maurice L. Grunbaum, Dex- 
ter Horton & Co., J. A. Ford, and Fleischner, Mayer & Co. against 
H. & B. Grunbaum. The point of objection presented was that 
thèse certifled copies failed to show that any inventory was âled 
in thèse cases, as required by law in the state of Washington, of 
the property attached as a part of the return of the sheriflf. The 
sheriff, in his return, after stating tJie date of receiving the writ of 
attachment in each of the above cases, returned : 

"By virtue and in pursuance thereof, I, on the same day, levied upon and 
attached as the Personal property of the défendant named in said writ, and 
already in my possession by virtue of an exécution No. lt,117 of tbe coui-t 
docket contained in the inventory annexed to No. 11,119, of the court docket, 
by taking sald property into my custody." 

It appears that, at the date of making this return, no inventory 
was annexed to Case No. 11,119. Subsequently, however, the sher- 
iff, by permission of court, amended his return, and did annex said 
inventory. The question arising in the considération of this as- 
signed error is as to whether the sheriff could amend his return so 
as to cure this defect by subsequently annexing this inventory. It 
is admitted that the statute law of Washington requires an inven- 
tory of the property attached to be attached to the return of the 
oflScer. There is no doubt but that the law allowing attachments 
of the property of a défendant in a civil action in certain cases, be- 
ing a statutory remedy, must be strictly pursued. It would appear 
that section 322, 2 Hill's Ann. St. Wash., provided for such an 
amendment. It is as follows: 

"ïhls chapter shall be liberally construed and the plaiutiflf at any time 
■when objection is made ttiereto, shall be permitted to amend any defect in the 
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eomplaint, afBdavit, bond, writ or other proceeding, and no attachaient shall 
be quashed or dlsmissed or the property attached released if the defect In any 
of the proceedings has been or can be amended so as to show that a légal cause 
for the attachment existed at the time it was issued, and the court shall give 
the plaintilï a reasonable tlme to perfect such defective proceedings." 

The intention by virtue of tliis statute was to give a court large 
discrétion in permitting amendments in attacliment proceedings. 
There is no reason wliy every other paper or record in an attach- 
ment proceeding should be permitted to be amended, save a re- 
tum of a ministerial officer who made the levy of the writ. This 
statute does not seem to hâve been construed by the highest courts 
of that state. If it should be held that no such authority was con- 
tained in this statute, we are confronted with another rule in such 
cases. In the case of Tilton y. Cofleld, 93 U. S. 163, 167, the su- 
prême court says: "Allowing amendments is incidental to the exer- 
cise of ail judicial power, and is indispensable to the ends of jus- 
tice." Again: "Where no local statute or rule of local law is 
involved, the power to amend is the same in attachment suits as in 
others." In that case, besides amending the déclaration, the affl- 
davit in the attachment proceedings was amended, and it was held 
proper under this gênerai power incident to a court of justice. This 
case was followed in Erstein v. Rothschild, 22 Fed. 61. If an afti- 
daA'it in an attachment proceeding, which is the very foun dation of 
this auxiliary proceeding, can be amended, much more should an 
officer be allowed to amend his return, in the discrétion of the court, 
to the writ of the attachment therein. It may be said, generally, 
that the returns of ministerial olïîcers are subject to amendment, in 
the discrétion of the court to whom such application is made. Ma- 
îone v. Samuel, 13 Am. Dec. 172, and note; 22 Am. «& Eng. Enc. 
Law, 200, "Service of Process." There is no reason for any différent 
rule in regard to the return upon a writ of attachment than the 
return on any other writ. It is claimed in this case that the return 
is a part of the levy of the writ. It is not so stated in the statute 
laws of Washington. See 2 Hill's Ann. St. Wash. § 300. This de- 
fines what constitutes a levy upon personal property. In the case 
of Rowan v. Lamb, 4 lowa, 468, it was held — and I think properly — 
that the return constitutes no part of the levy. It is further urged 
that the return gives the court jurisdietion, and with a return to 
the writ of attachment plaintiff would be deprived of his lien. In 
support of this we are cited to 1 Wade, Attachm. § 229. If this is 
applied to any other class of cases than actions in rem, I do not 
think it is correct. Service of a writ gives jurisdietion. A re- 
turn is but évidence of service. In attachment proceedings the 
levy under the writ gives the lien; the return is évidence of the 
levy, and such évidence as a court can act upon. This was an action 
in personam, and the attachment proceedings were auxiliary thereto. 

But we are not confronted with a state of facts contemplated in 
said section 229, because we hâve a return in this case, perfected, 
it is true, by amendment. When an amendment is allowed, to what 
time does it relate? The effect of an amendment is, unless re^ 
stricted in some manner, to cure the error against which the amend- 
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ment is made, and render the retum good ab initio. 1 Wade, 
Attackm. § 154. When can an amendment be made? It may be 
made after judgment, if no intervening rights are affected. The 
same rule should prevail as in regard to other returns. Id. § 151. 
An amendment to a return may be made after a sheriff bas gone ont 
of office, and after an action bas been commeneed against him. 
Smitb, Sher. 214, 215, 408; Gavitt v. Doud, 23 Cal. 79. The suprême 
court, in the case of Tilton v. Cofield, supra, quoted approvingly 
this language f rom the case of Green t. Cole, 13 Ired. 425 : "Courts 
bave the power to amend their process and records, notwithstand- 
ing such amendments may aflect existing rights." Generally, I 
think this question of the amendment of a retum to a writ of attach- 
ment is called in question where the levy bas been made upon real 
estate. In such cases the return gives notice of the attachment. 
Usually, a copy of it is filed with the recorder of deeds. But, when 
an ofBcer bas possession of personal property under a writ of attach- 
ment, it would appear ail parties would bave sufflcient notice to 
put them upon inquiry as to bis rights. But tbere bave been pre- 
sented no intervening rights in this case whicb would prevent 
amendment to the retum of the sheriff. The return in the action of 
défendants in error was perfected by this amendment. The return 
upon that was as defective as the otbers up to that date. I think, 
tberefore, the point made in thèse exceptions cannot be maintained. 

The next exception is to the admission of certain évidence 
whicb was introduced to show wbat the sheriff did under bis writ 
of attachment in regard to the possession of the sheriff under the 
writ. As I bave sbown that it was proper to amend the return to 
the writ, whicb was done, it would appear that this was no more 
than cumulative évidence. Whether or not, as between third par- 
ties or against a party not a party to an action in whicb a retum 
is made, what was done in the matter of levying upon property can 
be provèn by paroi, it is not necessary in this case to consider. 
Wbarton on Evidence (section 833) expresses the rule that an officer 
may "put in évidence supplementary facts not inconsistent with his 
retum." Notbing more was done in this case. At ail events, this 
évidence, if immaterial, did not affect the judgment in tbe case, and 
is tberefore no ground for reversai of tbe same. Mining Co. v. 
Taylor, 100 U. S, 37; Cooper v. Coats, 21 Wall. 105. 

Tbe point that the défendants in error sbould bave brougbt suit 
to test the validity of tbe attachments prior to thèse instituted by 
them is not well taken. Tbe rule that in cases of tort the party 
injured sbould make reasonable exertions to render the injury as 
ligbt as possible does not apply in this case. Tbere is no rule of 
law that would require tbe plaintiffl in error to maintain a lawsuit 
against other parties with a view of protecting plaintiff in error 
f rom ita own wrong, especially when it does not appear that such an 
action would bave been successful. Strause v. Telegrapb Co., Fed. 
Cas. No. 13,531, 

Tbe objection to the testimony of Eotbscbild was not well taken. 
It is évident tbe object of bis évidence was to prove insolvency of 
tbe Grunbaums. This could be done in varions ways. Eetum of 
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an exécution nulla bona is one way. Tlie opinions of witnesses may 
be taken. Eothschild stated what means he had resorted to in or- 
der that the insolvency of H. & B. Grunbaum might be ascertained. 
In doing this, he made inquiries of H. Grunbaum concerning his 
afCairs. It is stated tn Abbott's Trial Evidence (page 617) that an 
■■opinion as to solvency may be based partly on what was said by 
others acquainted with the person, at the place and at and before the 
time." Inquiries made of the debtor himself ought to be as compé- 
tent évidence in forming an opinion as to solvency as inquiries made 
of other parties. Rothschild arrived at the conclusion that H. & B. 
(Irunbaum ovped about |97,000, and had assets of about $70,000 nom- 
inally. This vfa,s sufflcient to show insolvency. 

The twenty-fourth spécification of error relates to the admission 
of the évidence of one Patterson in regard to aa alleged custom of 
the plaintiff in error in taking telegrams intrusted to it for trans- 
mission to the office of the Western Union Telegraph Compauy's 
ofiBce for transmission at certain times, when its own wires were 
down. I think this évidence was proper, with the view of showing 
that it was not an impossibility for the plaintiff in error to send 
the telegram of défendants in error even if its wires were down; 
that on other occasions it had seen fit to send telegrams by that 
competing line in order to protect customers. Plaintiff in error 
had contraeted, it appears from the findings of the court, to trans- 
mit this telegram of défendants in error at a time when it could not 
operate its line. If a party injured by another's tort or breach of 
contract has the active duty imposed upon him by law of making 
reasonable exertions to render the injury as light as possible, and. 
if possible, to prevent any damage, it would appear that one who 
has contraeted to perform a service in one way, if he shonld flnd 
that way closed to his performance, should do what he could, by 
any other means practicable and available, to prevent damage to 
the one who has intrusted him with an important service. The 
évidence upon this point shows that plaintiff in error willfully stood 
by its contract when it knew the impossibility of performance there- 
under. For thèse purposes, I cannot see that there was any error 
in admitting the évidence. 

The last and important point in this case is as to whether the 
ûndings of the circuit court sustain its judgment. It is claimed 
that the stipulation contained in the printed words at the top of 
the télégraphie blank used by défendants in error, and with whlch 
they were acquainted, so limited its liability that plaintiff in error 
cannot be made responsible for damages occasioned by the delay 
in or failuf e to send the said message. There are stipTilations in 
the said printed matter to the effect that the plaintiff in error 
shall not be liable for mistakes or delays in the transmission or 
delivery or nondelivery of any unrepeated message, whether hap- 
pening by négligence of its servants or otherwise, beyond the 
amount received for sending the same; nor in any case for delays 
arising from unavoidable interruptions in the working of its lines. 
The flnding was that, at the time plaintiff in error received the 
message in question, its Unes were down between Portland and 
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Seattle; that this fact was known to plaintiff in error, and not to 
défendants in error. It is furtlier found tliat plaintiff in error was 
fuUy apprised by the language of the message itself of the amoimt 
of plaintifls' claim, the danger of its loss, and tte necessity of its 
prompt protection. Thèse facts were also made known to plain- 
tiff in error at the time of the deliTery of the message. The mes- 
sage itself was marked "Eush." As has been said, plaintiff in 
error contracted to transmit and deliver this message. At the 
time, its wires were down, and there was an impossibility in per- 
forming the contract as required. The gênerai rule is that when 
the impossibility of performance is known to the promisor, but not 
known to the promisee, the former is liable in damages for failure 
to perform. 3 Am. & Eng. Enc. Law, subd. 73, p. 898, tit. "Contract"; 
2 Pars. Cont. 673. In the work entitled "Communication by Tele- 
graph," by Gray (section 18), this rule is expressed : 

"If a telegraph company is unable, through a dlsarrangement of its Unes or 
other cause, to do what It makes a business of doing, It must Inform tliose 
who wish to employ it of the fact, and tbus acquaint them with the advantage 
of employing other means. A telegraph company ofCers and is emijloyed soie- 
ly to eifect the rapid communication of a message. The excuse for a failure 
to effect that communication that the company, when it made the contract, 
knew that it could not perform it, can hardly be deemed a valid one." 

This language commends itself to me; and it is in accordance 
with the gênerai rules in regard to contracts. "WTien one party 
knows that another is contracting with him upon the belief that 
he has the means of performing the same, a concealment of the 
fact that he has no such means amounts to a fraud. Kerr, Fraud 
& M. 94; 2 Kent, Comm. marg. p. 482. 

If the effect is given to the printed matter in the télégraphie 
blanlc above referred to claimed by the plaintiff in error, then it 
would give it the power to commit a_ fraud with impunity. It is 
generally held that a telegraph company may make reasonable 
rules for the management of its business; but the question as to 
whether such rules are reasonable is a matter for the détermina- 
tion of a court called to consider the same, and that such a company 
cannot relieve itself against gross négligence. True v. Telegraph Co., 
11 Am. Eep. 156; Thomp. Electr. § 183, and cases cited. 

If a telegraph company cannot make a régulation by which 
it is relieved from gross négligence, much less should it be allowed 
to stipulate against its own fraud in making a contract. It is 
agreed that an incorporated telegraph company, holding itself ont 
to do the business of transmitting intelligence generally, is in the 
nature of a quasi public corporation. At ail events, it is engagea 
in a public business, analogous to that of a common carrier. In 
many places there is no competing line, and it exercises a mo- 
nopoly in the business of transmitting intelligence with rapidity. 
The telegraph has become a necessity in business transactions, and 
a company conducting such a business ought not, as a matter of 
public policy, to be allowed to formulate and maintain any régula- 
tions which would allow it to work a fraud upon those seeking 
to employ this necessary means of communication, and yet aJïord 
the person defrauded no adéquate means of redress. 
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The . next point presented is as to the amount of damages dé- 
tendants in error should be entitled to recoTer in this case. It is 
claimed that, under tlie stipulation in the contract, tliey should 
be entitled only to the 94 cents paid for the dispatch. I do not 
think it is a reasonable régulation for a telegraph company to œake 
a régulation that will allow it to commit a fraud, and then say that 
it shall be liable for only nominal damages. No one contracts with 
a telegraph company with the expectation that it is committing 
or will commit a fraud upon him. The usual doctrine is that any 
person who commits a fraud shall be responsible for the direct 
damages sustained thereby. If any one violâtes a contract, he shall 
be liable for the approximate damages the injured parties suffer, 
when they are such damages as might be reasonably expected to 
liow from the breach. 

In the case of Hadley v. Basienâale, 9 Exch. 345, the rule was 
thus expressed: 

"When two parties hâve made a contract whlch one of them bas broken. 
the damages whicb the other party ought to receive in respect of such breach 
of contract should be such as may fairly and reasonably be considered either 
as arislng naturally— 1. e. according to the usual course of things — from such 
breach of contract Itself, or such as may reasonably be supposed to hâve been 
In contemplation of both parties at the time they made the contract as the 
probable resuit of the breach of it Now, if the spécial circumstances under 
which the contract was actually made were communicated by the plaintltts to 
the défendants, and this was known to both parties, the damages resulting 
from the breach of such a conti'act which they would reasonably contemplate 
would be the amount of Injury which would ordinarily follow from a breach 
of contract under thèse spécial circumstances so known and communicated." 

This language was quoted approvingly in the case of Primrose v. 
Telegraph Co., 154 U. S. 1, 14 Sup. Ct 1098. 

In this case the spécial circumstances under which the contract 
was made were known, it aï)pears from the flnding of the court, 
to plaintiiïs in error. Now a régulation which would take a tele- 
graph contract ont of the rules that apply to ail other contracts 
ought not to be favored as a reasonable one, considering the cir- 
cumstances under which many telegrams are sent. It has been 
claimed that the forcing a stipulation into a contract for the trans- 
mission of a message by a telegraph company which would exempt 
it from liability for gross négligence should be considered as hav- 
ing been agreed to under a sort of moral duress, and therefore 
vQid. Much more should a stiptilation forced into a contract by 
such a company which would exempt it from a liability for a fraud 
be declared void. The question of stipulations upon télégraphie 
blanks is fully dîscussed in 25 Am. & Eng. Enc. Law, pp. 790-798. 
The' authorities there coUected, I think, sustain the author in the 
view ^hat any stipulation which would exempt a telegraph com- 
painy from liability for its gross négligence is void. Other text 
writers sustain the same view. Gray, Commun. Tel. § 40; Thomp. 
Eîectn §§ 188-193. Many authorities might be coUected to the 
same effect. The case of ÏPrimrose v. Telegraph Co., supra, does not 
e^t^bîish a différent doctrine. In that case the telegram was a 
cipher one. Neither its importance nor purport was known to the 
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•Company. There was a mistake in transmitting the same. The 
court held that the régulation wMch required that such. a message 
should be repeated was a reasonable one. But there was no hold- 
ing in that case that the company, by any régulation, could ex- 
empt itself from liability for gross négligence or a fraud. The con- 
clusion I hâve reached, therefore, is that, if the stipulation has the 
force claimed for it in this case by plaintiff in error, it is void. 

I hâve considered this question as though the stipulations set 
forth upon the printed blank do apply to the facts presented in 
this case, but I am of the opinion that neither in letter nor spirit do 
they apply to a case like the one at bar. This was a case where 
the company contracted to transmit a message for défendants in 
error, and did not hâve the means then of complying with the con- 
tract, and when it concealed this important fact, and without 
which, undoubtedly, it would not hâve been intrusted with the 
transmission of the same. The stipulations in the blank, I think, 
refer to cases where the telegraph company is able to comply with 
its contract, but, through the négligence of its employés, fails to 
transmit the telegram intrusted to it, or delays it, or is négli- 
gent in the manner of transmitting it, or is not able to send the 
telegram through détective appliances, but does not conceal this 
fact. It appears that there were other means for transmitting the 
message from Portland to Seattle. Hence the message could hâve 
been transmitted. Although it does not appear that the contract 
for its transmission was made with référence to the fact that plain- 
tiff in error was accustomed to send telegrams intrusted to it for 
transmission by the Western Union Telegraph Company lines, 
still it could hâve done so, and protected défendants from the dam- 
age it incurred. It seems, however, that the plaintiff in error 
chose to stand by the contract it had made to transmit the mes- 
sage over its own lines, when at the time it knew it was unable 
to do so. 

Under the rule heretofore expressed for assessing damages, I 
find that the court was right in assessing défendants in error's dam- 
ages at $3,704.37. The court found that, in addition to this, the de- 
fendants in error were entitled to interest on the same from Sep- 
tember 7, 1891, at the légal rate, which appears in Oregon to be 
8 per cent. This flnding is claimed as error so far as the interest 
is concerned. I think there was no warrant for flnding that the 
amount of damages défendants in error sustained should bear in- 
terest from the day the suit was commenced. In the complaint 
the allégation of the amount of damages is $3,704.37. The de- 
mand for judgment is for the same amount. The claim in this 
case was for unliquidated damages. Such demands do not bear in- 
terest. 1 Suth. Dam. p. C09; Hawley v. Dawson, 16 Or. 344, 18 
Pac. 592. 

In the case of Green v. Van Buskirk, 7 Wall. 139, the suprême 
court, speaking by Justice Field, said: 

"Interest Is not allowable as a matter of law, except In cases of contract or 
the unlawful détention of money. In cases of tort Its allowance as damages 
,rests in the discrétion of the jury." 
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When interest is taken into considération in assessing damages, 
it fonns a part of the damages found, and is included in the gênerai 
amount, and is not assessed on the aniount of damages found. The 
only claim for damages was, as I hâve stated, $3,704.37. It would 
hâve been improper to give a judgment for more damages than 
were claimed in the complaint. Palmer v. Keynolds, 3 Cal. 390; 
Pierce v. Payne, 14 Cal. ÙO. 

As the amount in whioh the judgment is defective can be clearly 
ascertained from the flndings and the judgment itself, I see no 
reason for reversing the judgment in toto, and sending the cause 
back for a new trial. In such cases the court may direct the cir- 
cuit court to enter such judgment as should hâve been entered 
under the pleadings and flndings. Ft. Scott v. Hickman, 112 U. 
S. 150, 5 Sup. et. 56. 

The judgment as entered by the circuit court is rêver sed, and 
the cause remanded to that court, with direction to enter a judg- 
ment for the plaintiffs in that court, against the défendant therein, 
for the sum of $3,704.37, and costs of suit, taxed at . 

HAWLEY, District Judge (concurring). I concur in the con- 
clusions reached by my Brother KNOWLES on ail the points dis- 
cussed in his opinion and in the judgment therein announced. But 
I base my concurrence, with référence to the merits of the case, 
upon the gênerai principles clearly enunciated in the quotation 
from Gray on Télégraphie Communications (section 18), which 
seem to me to be sound, équitable, and just. It was the duty of 
the telegraph company, after having been informed of the impor- 
tance of the message and of the necessity of its prompt transmis- 
sion, to hâve then and there informed the sender of the message 
of the fact that its wires were not at that time in working order. 
It could not avoid any liability by concealing the truth as to the 
condition of its line. It was its duty to deal with its customer in 
good faith and upon equal terms; to notify him of the true state 
of the facts, so as to leave it optional with him to try the other 
line, or take his chances on the line in question being speedily re- 
paired. By failing to perform this duty, it deprived itself of the 
right, which it otherwise might hâve had, of availing itself of the 
terms and conditions of the stipulation and rules which were 
printed upon its blank form of messages. 

McKENNA, Circuit Judge. I concur in the judgment, for the 
reasons stated by Judge HAWLEY. 



McGOWAN et al. v. LARSEN. 

(Circuit Court of Appeals, Ninth Circuit. February 25, 1895.) 

No. 175. 

1. Keglioencb— Matnt'aining Ijtght on Fish Tbap — Evidence. 

In an action for the death by drowning of plaintifC's intestate, causeâ 
by défendants' failure to maintain a liglit on thelr fisli traps, as required 
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by Peu. Code Wash. § 284, where défendants alleged that the light was 
extinguished by an unprecedented freshet, évidence that It was défend- 
ants' custom to put liglits on their traps before the passage of the law 
requlrhag it, that défendants had ordered their men to take particular 
care of the lights, and that witness had once seen one of défendants' 
Ughts Btruck eut by an car, was inadmissible. 

3. Pleading Inconsistent Défenses— Instructions. 

Though défendant may hâve a right to plead two Inconsistent défenses, 
and has Introduced testimony to sustain each, a charge that both cannot 
be true, one must be false, is not erroneous. 

S. Instructions— Accusation of Pbrjury. 

The use of the word "false" In such Instruction is équivalent to "un- 
true," and cannot be construed as an "accusation of perjury or -willful 
false statement." 

4. Samb— DuTY TO Maintain Light on Fish Traps— Degeee dp Carb. 

In an action for the death of plaintifC's intestate, caused by failure of 
défendants to maintain a light on their fish traps from sunset to sunrise, 
as required by Pen. Code Wash. § 284, a charge that it is not enough to 
put a light on the traps, but défendants must use reasonable care to keep 
it burning, and, if it should go out from causes which coiild not be guarded 
against, reasonable diligence must be used to restore it, leaving it to the 
jury to say what, under the circumstances, would constitute reasonable 
diligence, is not erroneous. 

5. Appbal— Rkview. 

On appeal, appellant is conflned to the exceptions taken at the trial, and 
cannot urge différent exceptions in his brlef. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by one Larsen, administratrix of Peter W. Larsen, de- 
ceased, against one McGowan and others, for wrongfully caiising 
the death of plaintiff's intestate. There was a judgment for plain- 
tiff, and défendants bring error. 

This action was origuially brought in the circuit court of the state of Ore- 
gon for Clatsop county, under section 138 of the Code of Civil Procédure of 
Washington, which is as foUows: 

"Sec. 138 (8). The widow, or widow and her chlldren, or chlld or children 
if no widow, of a man killed in a duel shall bave a right of action against 
the person kilUng him, and against the seconds and ail aiders and abetters. 
When the death of a person is caused by the wrongful act or neglect of an- 
other, his heirs or personal représentatives may maintain an action for dam- 
ages against the person causing the death; or when the death of a person is 
caused by an injury received in falling through any opening or defective place 
In any sidewalk, street, alley, square or wharf, his heirs or personal repré- 
sentatives may maintain an action for damages against the person whose duty 
It was, at the time of the injury, to bave kept in repair such sidewalk or other 
place. In every action the jury may glve such damages, pecuniary or exem- 
plary, as under ail circumstances of the case may to them seem just." 

The case was transferred, on pétition of plaintifCs in error (défendants in 
the action), to the circuit court of the United States for the district of Oregon. 
Défendant in error (plalntifC in the action in court below) sues as adminis- 
tratrix of the estate of Peter W. Larsen, deceased, and allèges that the plain- 
tlfts In error jolntly owned and operated a fish trap in Pacifie county, state of 
Washington, and negllgently and unlawfully omitted to show conspicuously. 
or at ail, any bright whlte or other light upon sald trap continuously between 
the sunset on the 14th and sunrise on the 15th of May, 1893; that the de- 
ceased, Peter W. Larsen, was between sald times engagea in fishing for salm- 
on with a boat and gill net in the vicinity of said trap, and by reason of 
the omission to show a light as aforesaid he was, about 2:30 o'clock, thrown 
against sald trap and Into the river, and drowned. The auswer of the de- 
jCendant dénies thèse allégations, and affirms that they âtd conspicuously show 
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a light coatlnuously for sald time, and, furUier, afflrms that at the com- 
mencement of the night they plaeed and strongly attached a bright wliite 
light upon said trap in an open, conspicuous position, where it could be seen, 
and that they toolx reasonable and proper précautions to insure its existence 
and burning during the nigbt; that said light was prepared and secured as it 
had always been, and would withstand storms and gales, but that a (reshet 
of tremendous magnitude, such as had not been known on the river within 
tlie memory of man, occurred, and fllled the river with drift, which struck the 
trap with such force as to demolish the same and cause the removal of any 
light placed thereon. As a further défense the deceased is charged with con- 
tributory négligence in going upon the river and attempting to flsh in its then 
condition. Plaintiff, replying, denled the new matter to the answer. The 
case was tried by a jury, who rendered a verdict for plaintiff in the sum of 
$3,000. 
Section 284 of the Pénal Code of Washington is as follows: 
"Sec. 284. Any person or persons owning, operating or using any pound-net 
or trap shall cause to be painted In a conspicuous place on said pound-net or 
trap, while the same is in use, a number designated by the flsh commissioners 
of this State, said number consistlng of a black number or figure or figures not 
less than six Inches in height painted on a white ground; and shall also con- 
spicuously show at night time, between sunset and sunrise, a bright white light; 
and any person or persons violating the provisions of this section shall be 
deemed guilty of a misdemeanor, and shall be flned in any sum not exceed- 
ing two hundred and fifty dollars." 

There are a number of assignments of error, including exceptions to exclu- 
sion of testlmony and to instructions given by the court. The instructions 
excepted to are as follows: "(4) That the circuit court erred In Its charge to 
ihe jury in announcing that the défendants bave made two défenses, one of 
which is that they did hâve a light eut, and the other that they did not hâve 
a light out, and in stating that both of thèse statements could not be true,— 
one must be false,— and in ail that the court said upon that subject, the same 
being as follows, to wit: 'To this complaint the défendants make two an- 
swers. First, they say that they had no light out. Then, for a further and 
separate défense, they say they did hâve a light out; that they had a light, 
and kept it burning ail night, at this place. Then, for a further and separate 
défense, they say they did not bave a light out at this place, but that as a 
matter of fact they put one out in the fore part of the evening, and that, by 
reason of the unprecedented condition of things,— the high water and the 
large amount of drift,— this drift, striking the piling that was connected with 
the piles upon which this light was hung, caused the light to go out, and 
that this was through no fault or négligence of theirs. Of course, it is need- 
less to say that both of thèse statements cannot be true. One of them Is 
false, and it is for you to détermine which is the true statement, and if either 
is true.' (5) That the said court erred in its instruction to the jury as to the 
necessity of keeping a light; sald Instruction being as follows, to wit: 'It is 
the duty of thèse défendants to keep lights upon thèse traps. It Is made 
their duty by law. I do not mean to say by this that this is an absolute 
duty. It is their duty to put out a light there, but that is not enough. It Is 
their duty to keep a light burning there from sundown to sunrise on each 
night. But I do not mean to say that this is an absolute duty; that is to say, 
that If this light should go out under circumstances which a reasonable pru- 
dence could not provide against, and if there should be a fallure to restore 
the light for the same kind of reason, that would excuse the défendants. If 
they put out a light, and kept the necessary guard or watch to see that that 
light was kept burning, and in conséquence of the unprecedented flood or drift 
under the light it had gone out, and they were unable to reach it, it having 
gone out without any fault of theirs, of course, under thèse circumstances, 
they would not be chargeable with négligence. Subject to thèse limitations, 
they would be. It la their duty. They hâve thèse traps In this river, and If 
they cannot, under ail ordlnary circumstances, keep thèse lights burning upon 
the traps, they can at least remove the traps. It Is their duty. If they main- 
tain thèse traps In the river, to keep lights upon them; not only to light the 
lanterna, and put them out, but to keep them there' by the exercise of reason- 
able diligence.' (6) That the sald court erred in its instruction to the jury 
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as to the degree of care exacted from the défendants; said instruction being 
as follows, to wit: 'As to what would be reasonable diligence under tliese 
circumstances, that Is a fact I would submit to you. You will consider, of 
cdurse, the nature of the injury that is liable to resuit, ail the circumstances 
surrounding the existence of this trap, and the care and expense involved in 
maintaining the light,— consider the duty which they are under,— and then 
détermine from ail the facts and circumstances in the particular case whether 
the défendants are excusable in failing to restore the light, if there was any 
light there; and if the light went out, and if It was not restored, as I believe 
it is not claimed that it was, unless the first answer, which sets up that there 
was a light burning ail night, would justify the inference that the light had 
gone out and been restored.' (7) That the said circuit court erred In its sug- 
gestion to the jury that the défendants removed the light shortly after day- 
light; said instruction being as follows, to wit: 'And so, in the light of thèse 
surroundlngs, you will détermine which class of witnesses is correct as to 
whether there was a light there or not; which class of witnesses is more likely 
to be correct. There is one circumstance which, in my mlnd, has some sig- 
nificance. It is the fact that the captain of the La Camas testifled that this 
light was burning there after three o'clocli, when they left. This must be 
about daylight, as this was in the month of May,— one of the very longest 
days of the year. The testimony of the witness who put out the light there, 
whose testimony was taken before the coroner, is that the light was out 
when he took It dowu. It does not appear when he took the light away; 
what time does not appear. I think it was stated some time during the course 
of the trial by counsel, and tacitly agreed to, that it was some time after day- 
light,— probably soon after daylight. Now It strikes me as having some im- 
probability about it that this light could hâve been burning when the captain 
of the La Camas saw it, some five minutes after three, and should hâve gone 
out by the time it was taken down by this man, whose business It was to 
take It down, although it might be that it went out during this time. It 
seems to me that it is not very probable under those circumstances. However, 
my judgment is not to govem; the matter is for your detei-mination, not 
mine.' " The exclusion of évidence excepted to is as follows: (1) That it was 
the custom of défendants to put out lights on their traps before the passage 
of the law requiring it. (2) That H. 0. McGowan had given orders to his 
men to take particular care of the lights. (3) That George Bell had seen "one 
of Mr. McGowan's lights struck out one night with an oar." 

A. P. Sears, Jr., for plaintiffs in error. 
Kaleigh Stott, for défendant in error. 

Before McKENNA and GILBEET, Circuit Judges, and HAWLEY, 
District Judge. 

McKENNA, Circuit Judge, after making the above statement, 
delivered tlie following opinion: 

The rulings of the court in excluding testimony were correct. 
No inference of sufiicient degree of probability could be drawn from 
it under the issues to make it admissible. 

To sustain their exception to the ruiing of the court for giving 
the instruction contained in the fourth assignment of error and 
above quoted, plaintiffs in error contend that under the laws of 
Oregon they vi'ere entitled to plead inconsistent défenses, and, citing 
Pom. Eem. & Rem. Bights, § 722, that they could not be compelled to 
elect between such défenses, nor could évidence in favor of either 
hâve been excluded at the trial on account of inconsistency. "If 
this be true," counsel eay, "it is obvious that the interests of the 
plaintiffs in error were seriously aflected by the remarks of the court 
in criticism of thèse défenses. If they were entitled to their défenses, 
they were entitled to them without their being weighted down by 
v.66F.no.6— 58 
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thèse strictures," meaning the commeuts of the instruction. But 
this does net follow. The défenses they might be able to make (we 
assume it without deciding it), and évidence in support of them 
might be admissible; but after it is admitted it must receive con- 
sidération, and its character either absolutely or in relation to other 
évidence must be determined, that a judgment may be formed. 
Inconsistent défenses — that is, vyhen the truth of one négatives the 
truth of the other — cannot both be found true; and in reaching a 
judgment of the truth of either the court may assist the jury, if it 
make no comment vi'hich the évidence will not bear, and assume no 
function wliich it is the jury's right to exercise. The record Aoea 
not contain the évidence, and we must assume that the défenses 
were made as stated by the court. It is manifest that only one 
could be true. If there was no light ont, one could not hâve burned 
ail night; and if one burned ail night it could not hâve been ex- 
tinguished before morning by a freshet. The comment of the 
court, therefore, was correct, and it submitted to the jury the only 
proposition the jury had a right to flnd, to wit, the truth of one of 
the défenses. 

Counsel urge in their brief that by the use of the word "false" 
In the instruction the court "made a direct accusation of perjury; 
of willful false statement," — and that the jury must hâve received 
the word in such sensé, and not as an équivalent for "untrue." This 
is inferred because in certain statutes imposing penalties or détri- 
ments the Word is so construed. The inference we do not think is 
justified. Besides, the context réfutes the contention of counsel. 

We do not flnd any error in the instructions contained in the fiftli 
and sixth assignments of error. The statute requires any person 
owning or operating a trap to "conspicuously show at night-time 
between sunset and sunrise a bright white light." It must be dis- 
played continuously. It must be put out at sunset and maintained 
until sunrise. The excuses for the nonobservance of this duty, in 
view of the facts and the degree of care required, Were properly 
explained. 

To the instruction contained in the eighth assignment of error, 
plaintiffs in error take in their brief a différent exception to that 
taken at the trial. They must be conflned to the latter. The 
record states the exception as follows: 

"To which Instruction of the court the défendants, by their said counsel, 
duly excepted as to the court's suggestion that the défendants removed the 
light next morning, probably soon after daylight; which exception the court 
aUowed, the court saying: 'I-said he removed It the next morning. It does 
not appear when he removed it the next morning, but probably soon after 
daylight.'" 

That is, the exception was to two suggestions of fact: (1) The 
défendants removed the light next morning; (2) that this was donc 
"probably soon after daylight,"— and the improbability which the 
court mentioned was that between 5 minutes after 3 and "soon 
after daylight" the light "should hâve gone out," hence it must 
hâve gone out before 5 minutes after 3, and that the captain of the 
La Comas was untruthful or miataken as to the fact or time. This 
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reasoning counsel for plaintififs in error does not seem to tliink is 
verj stroiig, but it is only necessary to say that it was submitted 
to the jury for what it was worth; the learned judge saying: 
"However, my judgment is not to govern; the matter is for your 
détermination, not mine." We think tlie limita allowed to the 
court were not transcended, more particularly when considered in 
connection with the rest of the instructions given. There being 
no eiTor in the record, the judgment is afflrmed. 



CINCINNATI ST. RY. CO. v. WHITOOMB. 

(Circuit Court of AppeaJs, Sixth Circuit. Marcli 4, 1895.) 

No. 251. 

1. Pbactice— Variaiscb— Ohio Statutb. 

Plaintiff. while drlving liis wagon along a street on whicli- were tlie traclîs 
of (lefendaut's street raiiway, was struck by one of defendant's electric 
cars, his wagon crushed between the car and anotlïer wagon, and plaintiff 
injured. Tliere was a conflict of évidence as to whetlier the injury was 
caused by the first collision, or by the backing away of the car after such 
collision, and as to whether or not there was a second collision after the 
first. Plaintffl's complaint alleged that the Injury was caused by a second 
collision. Defendant's évidence tended to show, and the jury found, tnnc 
the Injury was caused by the backing of the car. Hdd, that under the 
statute of Ohio (Rev. St. Ohio, §§ 5294-5296) provlding that no variance be- 
tween the allégations in a pleading and the proof shall be deemed material, 
unless it has actually misled the adverse party to his préjudice, this vari- 
ance was immaterial. 

2. Same— General and Spécial Verdicts — Cossistenct. 

The jury found generally for the plaintiff, and aiso specially that the 
injury to plaintlfC's wagon was caused by the first collision, and the injury 
to plaintiff himself by the backing of the car; but they disagreed as to 
whether the motor was reversed for the purpose of backing the car before 
or after the collision. HdA, that there w^as no inconsistency between the 
gênerai verdict and the spécial flndings and disagreements. 

3. Négligence — Degrek of Cake— Ckossing Stueet-Cak Traces. 

It is not the law that persons crossing street-railway tracks in a city are 
obligea to stop, as well as look and listen, before crossing such tracks, un- 
less there is some circumstance which would make that ordinarily prudent. 

4. Samb — Opération dp Electric Car. 

Tlie standard of ordinary care is not absolute, but varies according to 
circumstances and the possible or probable danger from the use of the in- 
strument; and in the case of a heavy electric car, operated at considérable 
speed in the streets of a city, it Is not error to modify a request for instruc- 
tion that the company, operating such car, is required to use ordinary care, 
by pointing out that a higher degree of caution is required In managing 
such car than in managing ordinary vehicles. 

5. Street Railwats— Right of Wat in Streets, 

It is not error to refuse to charge a jury, speciflcally, that the cars of a 
street raiiway hâve a paramount right of way in the street, when the court 
has already charged that the tracks of the raiiway in themselves constitute 
a warning that a car may at any time approach, and that, when a vehicle 
is on the track, it is bound to get out of the way, and not obstruct the 
passage of the car. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 
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This was an action by Charles K. Whitcomb against the Cincin- 
nati Street-Railway Company to recoA^er damages for a personal 
injury. In the circuit court plaintiiï recovered judgment. De- 
fendant brings error, 

Charles K. Whitcomb, a citizen of the state of Kentucky, recovered a ver- 
dict and judgineut against the Cincinnati Street-Railvpay Company, a citizen 
of Ohio, in the circuit court o£ the United States for the Western division of 
the Southern district of Ohio, as damages for a personal injury. This is a pro- 
ceeding to review tliat judgment. Whitcomb was a garden truck huckstor, and 
in his business used a horse and wagon. The Cincinnati Street-Railway Com- 
pany is engaged in the maintenance and opération of an electric street-car line, 
running from Avondale, a suburb of Cincinnati, înto that city, by way of Hunt 
Street Whitcomb, on the 3d of August, 1893, stopped in front of a saloon on the 
west side of Hunt street, and went in. ïhere are two tracks upon Hunt street 
at this point, and the width of the street from curb to curb is 46 f eet, leaving 
about 16 f eet between the outer rail of each track and the curb. The car which 
afterwards coUided with Whitcomb was running from Avondale south into the 
city of Cincinnati on the west track. To the north of where Whitcomb' s 
wagon stood the track curved to the west. From the curb at this point it was 
possible to see Up the track from 200 to 400 feet. The street car was running 
at the rate of 8 miles an hour. Some 60 feet south of where Whitcomb's wagon 
stopped, on the same side of the street, was a broken-down slop-feed wagon, 
extending diagonally from the curb towards the rail way track. Whitcomb tes- 
tified that, when he came out of the saloon, he looked north up the track, and 
saw no street car; that he then got on to his wagon, and, in order to avoid the 
malt wagon, drove towards the track; that, before he reached the track, he 
looked back again up the track. His wagon was covered, but the front side cur- 
tains were roUed up. ïhe street car overtook Whitcomb when he was opposite 
the malt wagon, and between It and the track. Just where his left wheels v/evs 
is made uncertain by the évidence, and whether the dashboard of the car 
struck the wagon, or the collision took place between the back wheels of the 
wagon and some of the side standards of the car after the dashboard of the 
car had passed the wagon, is not clear. Certain It is that the car crushed the 
huckster wagon against the heavy malt wagon without injuring Whitcomb, 
and that subsequently the car backed, and then moved forward again, and that, 
either in the backiug or in the second forward movement, the wagon of Whit- 
comb was upturned, and he was iajured. The évidence for the plaintiff sup- 
ported his claim that his injury was caused by a second collision, while de- 
fendant adduced niuch testimony to show that there was no second collision, 
but that the upturuing of the wagon and the injury to the plaintiff were caused 
hy the backlng alone. The motorman testlfied that Whitcomb turned sud- 
denly across the track when the car was too near him to stop it; that, in order 
to facilitate the stopping, he not only put on the brake, but also reversed the 
motor; and that the backing of the car after the first collision was due to the 
reversai of the motor before the flrst collision. ïhere was counter évidence 
tending to show that the motor was reversed after the collision, and that the 
backing was due to that reversai. The amended pétition of plaintiff chargea 
"that the said défendant, by its servants, agents, and employés, was guilty of 
gross and wanton négligence in the foUowing respects: That it negligently 
failed to ring the bell or sound the gong on its said electric car, so as to warn 
plaintiff of the approach of the same, and negligently failed to stop said car 
after plaintiff's perilous position was known, and when, by the exercise of rea- 
souable care on its part, the said collision might hâve been prevented. By 
reason of thèse acts, and without négligence on the part of plaintiff, his wagon 
was struck by the défendants said electric car, so that plaintiff was thereby, 
and by reason thereof, placed in a perilous position. Plaintiff says that while 
in said perilous position, and without négligence on his part, and without time 
or opportunity to extricate himself from said perilous position, the défendant, 
throiigh its servants, agents, and employés in cliarge of said electric car, was 
guilty of further and additional gross and wanton négligence in the following 
respects: That it did, wlth full kuowledge on its part of plaintiff's perilous 
position, cause said electric car to be backed a short distance, and then caused 
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said car with great force and violence to be collided with the said herse and 
wagon of the said plaintiff, by reason of which last-named collision plaintiff 
was greatly damaged in his person, etc. And plaintiff further says that by 
i-eason of defendant's said négligence, through its servants, agents, and em- 
ployés in charge of the running and opération of said electric car as aforesaid, 
his horse, drawing his said wagon, was killed, and his wagon broken and de- 
molished, by reason of ail which the plaintiff has been damaged In the sum of 
five thousand dollars." 

The jury returned a gênerai verdict for the plaintiff, and also answered 
certain questions of fact put to them by the court, and failed to answer other 
questions as foUows: "First. Was the in jury to the plaintiff and his wagon 
and his horse caused by the collision when the car flrst struck the wagon, or 
by the backing of the car after it struck the wagon? Answer: The injury to 
the horse and the wagon was due to the fîrst collision, and the injury to the 
plaintiff was due to the backing out of the car. Second. If you flnd that the 
injury was caused by the backing of the car after it struck the wagon, you 
wlll please answer each of the foUowing questions: (1) Was the motor re- 
versed before the car struck the wagon? Answer: Disagree. (2) Was the 
motor reversed after the car struck the wagon, and did that reversai cause 
the backing? Answer; Disagrea (3) If net, what was the cause of the back- 
ing? Answer: Disagree. Third. After the backing of the car, did it, when 
again moved forward, strike plaintiff, his horse or wagon? If so, did that 
striking cause the injury complained of? Answer: No." A motion was made 
on the part of the défendant for a spécial finding non obstante veredicto. 
This was overruled, and judgment entered for the plaintiff on the gênerai ver- 
dict. 

Kittredge, Wilby & Simmons and Paxton, Warrington & Boutet, 
for plaintiff in error. 

W. H. Jackson and Simmons & Simmons, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). The gênerai ver- 
dict of the jury was evidently based on the flnding that the injury 
to the plaintifl's person was caused by the négligent backing of the 
car after the first collision, and not by a second collision. It is 
argued that this is such a variance from the charge of négligence 
in the pétition that judgment should hâve been entered for the 
défendant. The pétition charged that the backing was négligent, 
and that the moving forward to the second collision was négligent, 
but ascribed the injury to the second collision. The évidence of 
the plaintiff tended to show that the injury was due to the second 
collision. The évidence of the défendant, laowever, tended to show 
that the injury was due to the backing alone. 

Section 5294 of the Eevised Statutes of Ohio provides that: 

"No variance between the allégation in a pleading, and the proof, shall be 
deemed material, unless it has actually misled the adverse party to his préju- 
dice, in maintalning his action or défense upon the merits, and when it is al- 
légea that a party has been so misled, that fact must be proved to the satisfac- 
tion of the court, and It must also be shown in what respect he has been mis- 
led; and thereupon the court may order the pleading to be amended upon such 
terms as are just." 

Section 5295 provides: 

"When the variance is not material, the court may direct the fact to be found 
according to the évidence, and may order an Immédiate amendment, without 

■costs." 
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Section 5296 provides: 

"When the allégation of the clalm or défense, to whieh the proof Is dî- 
rected, is unproved not in some particular or particulars only, but in its 
gênerai scope and meaning, it shall not be deemed a case of variance wlthin 
the last two sections, but a failure of proof." 

In Hoffman v. Gordon, 15 Ohio St. 211, the pétition charged de- 
fendant with flooding the plaintifl's cellar by obstructing the street, 
and the answer denied the charge. On the trial, évidence admitted 
without objection showed that the flooding was occasioned by de- 
fendant's wrongful opening of the sidewalk, making a channel 
through which the water was forced into the cellar by obstructions 
placed in the street by others. It was held not to be error for 
the court, although no amendment of the pétition was asked or 
made, to flnd upon this évidence for the plaintifl, and to render 
judgment accordingly. Such proceeding was held by the court to 
be in conformity with the sections of the Ohio Code above quoted. 
Said the court, Judge Welch pronouncing the opinion: 

"The évident object of the Code is to vest in the court a discrétion, where 
it can be done without surprise or injurj', to try the case upon the évidence, 
outside of the pleadings; and, if objection be made, to allow the pleadiugs 
to be conformed to the évidence, at once and without terms. When a trial 
is so had, without objection, we are only carrying out the spirit of the Code, 
by refusing to reverse the proceedings on account of the variance. Had this 
évidence been objected to when offered, it is quite apparent that the plain- 
tifE would hâve asked and obtained unconditional leave to amend. To allow 
the défendant, after he has suffered the évidence to go to the jury without 
objection, to reverse the judgment on that account, would be manifestly 
unjust to the other party." 

In the présent case the plaintiS asked the court to be allowed to 
make an amendment to the pétition to conform to the theory of the 
case by which the injury was caused by the négligent bacldng. 
This was objected to by the défendant, and the motion was denied, 
on the ground that it was unnecessary. We think the ruling of the 
tri'al court that the variance was immaterial was correct. Cer- 
tainly, the défendant could not be surprised by the évidence that 
the injury to the plaintifE was occasioned by the backing of the car, 
because that évidence was introduced on its behalf, and the appli- 
cation of the plaintiiï was only to amend his pleadings to accord 
with the évidence brought out by défendant. The case was tried 
on the theory that either in the flrst collision, in the backing, or in 
a second collision, there was négligence, causing the injury com- 
plained of ; and a verdict on either ground might hâve been prop- 
erly sustained, without surprise or préjudice to défendant. 

Secondly, it is said that the judgment for the plaintifE cannot be 
supported because the flndings and disagreements of the jury are 
inconsistent with the gênerai verdict. The jury found that the 
injury was caused by the backing of the car. They disagreed as 
to whether the reversai of the motor, which caused the backing, 
occurred before or after the flrst collision; but they necessarily 
agreed that, whether the reversai of the motor occurred before or 
after the collision, the backing of the car was the resuit of the 
motorman's négligence. There was évidence tending to show that, 
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even if the reversai took place bèfore the collision, the backing 
could hâve been avoided by due care ot the motorman after the 
collision. The motorman was asked by counsel for the plaintiiï: 

"Q. Now, when the car started back, the motor having been reversed, what 
effort, if any, did you make to stop that carï A. In going back? Q. Yes. 
A. Well, I saw I was releasing the man, and was not doing hlm any harm, 
and I let the car go back then. Q. About how farî A. Well, between four 
and six feet." 

This tended to show that, whether the reversai of the motor 
occurred hefore or after the flrst collision, the subséquent backing 
of the car was voluntary on the part of the motorman, and might 
hâve been stopped by him. As the jury found that the reversing 
was the cause of the injury to Whitcomb, and that it was négligent, 
a finding by the jury as to when it took place with référence to 
the flrst collision was immaterial, and a disagreement as to such a 
fact could not affect the validitj' of the verdict. This covers ail the 
assignments of error except those which are based on the charge 
of the court. 

The exceptions to the charge of the court are very voluminous, 
very long, and many of them are quite frivolous. Generally, the 
exceptions to the charge may be comprehended under three heads: 
First, the court was asked to charge the jury that it was the abso- 
lute duty of Whitcomb not only to look and listen for the coming 
of the car, but also to stop, look, and listen. It certainly is not 
the law that persons crossing street-railway tracks in a city in a 
vehicle are obliged to stop before crossing, unless there is some 
circumstance which would make that ordinarily prudent. We hâve 
already held in the cases of Kailroad Co. v. Farra, 60 Fed. 49(), 
and IfcGhee v. White, Id. 502, that it is not the absolute duty, 
as matter of law, for ohe crossing a steam-railway track to stop, 
look, and listen, but that the necessity for stopping is to be deter- 
mined by the circumstances, and is usually a question to be left to 
the jury, and so the court below in this case treated it. The rule 
cannot be stricter in respect to crossing a street railway than in 
crossing a steam railroad. The cases relied upon are chiefly Penn- 
sylva.nia cases. In that state the suprême court has adopted a rule 
of law requiring every person to stop, look, and listen before cross- 
ing the railroad track. This rule is not followed in other states, 
and certainly is not the law in the fédéral courts. 

The second gênerai objection to the charge of the court is that 
it declined to give an instruction that the street railway had the para- 
mount right of vray in the street. The court below seems to hâve 
considered that the word "paramounf was likely to mislead mem- 
bers of the jury, and to give them the impression that the railroad 
Company had the exclusive right to the street between the tracks. 
The court did say to the jury this : 

"The electrle street-car tracks of the street railway company along 
Hvmt street, along which plalntlff was drlving, were in and of themselves 
a wamlng to Whitcomb that a car might at any time approach upon 
the track towards which or upon which he was drlving. Gentlemen, I said 
to you this morning that the street-railway company had the right to use 
the streets; that the plalntlff had the right to use the streets. None of 
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them had an exclusive right, but there Is thls one qualiflcation with référ- 
ence to Street cars passing along tbe street as provided for in the ordi- 
nances of the city, which are in évidence. Wberever a wagon or other 
vehicle is on the track in advance of a car, it is bound to get out of tlie way, 
and not to obstruct the passage of the car." 

This is a correct exposition of the relative rights of the street- 
railway companies and the rest of the public who use the street. If 
this is ail that the word "paramount" means, then the court, in 
effect, charged the jury that the street-railway company had the 
paramount right to use the space between its traclcs upon the 
street. If "paramount" means more than this, the charge requested 
should not hâve been given. We cannot therefore see that the de- 
fendant was prejudiced by the action of the court upon this charge. 

Pinally, it is objected that the court imposed upon the railway 
company a higher degree of care than the law justifies in avoiding 
collisions with vehicles upon its track. The court was requested 
to give the following instruction: 

"While it is the duty of the company to exercise ordinary care and dili- 
gence to avoid collision and other accidents, the rule does not dispense with 
care and prudence on the part of persons who use the street in common 
with the company. * * * I do not give this instruction exactly in the 
form in which it is asked, but I do give it substantially. It is not merely 
ordinary care that this street-railway company should exercise. In the 
movement of an electric car or of a horse car on the streets more care is 
required than in driving a wagon, because It is a larger vehicle and moves 
more rapidly. It is of greater weight and momentum, and it cannot be 
stopped so easily. When it cornes to moving an electric car, which weigbs, 
according to the testimony, about eight tons, and is impelled by a motor of 
sixty horse power,— thirty times the power applled to an ordinary horse car, 
and moving it more rapidly, with its greater weight and momeutum (the 
testimony in thls case Is that a car, when in full speed, can be stopped in 
about three lengths of the car; that is, about ninety feet),~all thèse cir- 
cumstances increase correspondlngly the requirements as to the manage- 
ment of the car. It Is the duty of the company to exercise proper care, for 
the reasons that I hâve given." 

We think this charge correctly stated the law. The court was 
evidently attempting to avoid giving the impression to the jury 
that a company operating a machine of the great force and power 
of an electric car upon a street upon which other vehicles might 
lawfully travel was not required to use any more care in this opéra- 
tion than the driver of an ordinary wagon or the driver of an ordi- 
nary street car. He, therefore, very properly called the attention 
of the jury to the distinction between the requirements in the one 
case and in the other. It is true, speaking strictly and technically, 
that one is only required to use the care in the manipulation of 
any machine with référence to the rights of others which the ordi- 
narily prudent man would use. But the standard of ordinary care 
is not absolutej it varies according to the circumstances, and ac- 
cording to the possible or probable danger which may arise from 
the use of the instrument. The court did not tell the jury that the 
street-railway company was obliged to use the highest degree of 
care, but only a proper degree of care, considering the possibility 
of danger from the instrument it was operating. This, we think, 
is quite in accordance with the ruling of the suprême court in the 
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case of Railway Co. t. McDanîels, 107 U. S. 454, 2 Sup, Ct.i 932, 
where it was held that the charge to the jury that the railway 
Company, in the sélection of its night telegraph operators, was 
under a duty to its other employés to exercise proper and great 
care to sélect compétent persons for that branch of the service, 
was a correct statement of the law to the jury, because of the very 
délicate and responsible duties which telegraph operators were 
obliged to discharge. So hère. Accidents from electric street 
railways are numerous. A speed of 10 miles an hour in a traveled 
Street, with a car weighing from six to eight tons, and having such 
momentum that it cannot be stopped short of 90 feet when running 
at full speed, certainly imposes upon those who choose to operate 
it the duty of great care to avoid collisions with persons who are 
lawfuUy upon a street; and while it is true that such care, owing 
to the circumstances, would be but ordinary care, the expression 
"ordinary care" is one which might give the jury a wrong im- 
pression in such a case, and the court properly exercised its discré- 
tion to couch its language in a form legally équivalent and less 
likely to mislead. 

Pinally, exception was taken to that part of the charge where 
the court told the jury that even though the plaintifE were négli- 
gent, if the défendant, having observed the négligence, might hâve 
avoided its effect by due care, the défendant was liable. This 
charge was not only good law, but was especially applicable to the 
circumstances of this case, because there was much évidence tend- 
ing to show that the injury to plaintiff's person occurred thro'Ugh 
the négligence of the motorman of the défendant after the flrst 
collision had taken place, from an unnecessary and ill-advised back- 
ing of the car when the plaintifE was in a helpless position, but still 
remained uninjured. The principle has been several times an- 
nounced in this court. Mississippi Valley Co. v. Howe, 6 U. S. App. 
172, 3 G. G. A. 121, and 52 Ped. 362; Louisville & N. B. Co. v. East 
Tennessee, V. & G. R. R., 9 C. G. A. 314, 60 Ped. 993; Coasting Co. 
V. Toison, 139 U. S. 551, 11 Sup. Ot 653; Raiiroad Co. v. Kassen, 
49 Ohio St. 230, 31 N. E. 282. 

Pinally, it is objected that the court admitted évidence to show 
that it was the custom in Cincinnati for wagons to keep to the right 
on a traveled street This was intrbduced upon the issue made 
by the défendant that the plaintiff, when he reached the wrecked 
malt wagon, should hâve crossed the track to the left side of the 
street, instead of driving on to and along the tracks and around 
the malt wagon, keeping ail the while on the right side. The cus- 
tom was not a very material circumstance, but it was not improp- 
erly introdueed, for it showed a reasonable motive in the plaintifE 
not to cross clear over because he would be obliged to come back 
in order to observe the custom to keep upon the right-hand side 
of the street as he drove. The court left it to the jury to say 
whether, under ail the circumstances, it was Whitcomb's duty to 
cross the track to the other side of the street, and simply allowed 
the introduction of évidence as to custom to suggest a reason (the 
weight of which was left to the jury) for his wishing to remain 
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on the right sitle of the street, if he could otherwise and without 
négligence do so. Certainly, its introduction was not a réversible 
error. 

On the whole case, we flnd no error, and we afQrm the judgment, 
with Costa. 



GRAND TRUNK RY. CO. v. TENNANT. 

(Circuit Court of Appeals, First Circuit February 1, 1893.) 

No. 90. 

1. Fkdebai. Courts — Jurisdiction— ALLBaATioN of Citizknship. 

The pleadings In an action brought in the circuit court described the 
défendant as the G. T. R. Go. of Canada, and alleged that It was a cor- 
poration. JBdd that, In the absence of a spécifie objection In the clrcui» 
court that the défendant was not alleged to be a corporation created by 
any partlcular state or country, thèse allégations were sufficlent to glve 
jurisdlction. 

a. Nkgliobnce— Question fos Jurt. 

In an action for personal Injuries to a brakeman In the employ of dé- 
fendant rallroad company, It was claimed that such injuries were caused 
In part by the Improper construction of the car on whlch such brakeman 
was rldlng when the accident happened. The only évidence was such 
as described the construction of the car, nelther party having ofCered évi- 
dence to show that it was elther usual and safe, or unusual and danger- 
ous. The défendant requested the court to charge that there was no évi- 
dence to show that the construction of the car caused or contributed to 
the Injury. Held that, as the Inferences to be drawn from the description 
of the car were excluslvely for the jury, such instruction was properly 
refused. , 

8. Railroads — DuTiEs AS TO Cahb of Tback. 

It was also claimed that the accident was the resuit of the défendant'» 
fallure properly to clear Ice and snow from the tracb where the accident 
happened, whlch was a private track, extending onto a wharf, and as to 
whlch there was évidence tending to show that it was not under th& 
care or control of the défendant. The court charged the jury that, when 
the défendant undertook to do business on the wharf, it took the responsi- 
bility of the track. Held, that a railroad train hand, whose dutles do not 
requlre him to ascertain the llmlts of the corporatlon's road, has a rlght 
to assume that every track upon whlch he Is ordinarily sent, physically 
connected with the corporatlon's Une, is a part of Its System, and that 
he is entltled, while upon it, to the usual protection; and hence, In the 
absence of a request that the jury should flnd whether the brakeman 
knew the facts as to ownership of the track, the Instruction given was' 
proper. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maine. 

This was an action by Mary E. Tennant, as administratrix of 
John S. Tennant, deceased, against the Grand Trunk Railway 
Company, to recover damages for a personal injury. In the cir- 
cuit court plaintiff recovered judgment Défendant brings error. 
Afiûrmed. 

Almon A. Strout (O. A. Hight and H. N. Rice, on the brief), for 
plaintiff in error. 
Orville D. Baker, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges. and NELSON, Dis- 
trict Judge. 

» Rehearlng peudlng. 
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PUTNAM, Circuit Judge. After the jury had been instructed, 
and while they were out considering their verdict, the plaintilï 
below, by leave of the court, amended the writ by describing her- 
self as a citizen of the state of Maine, and the défendant below 
as a citizen of the dominion of Canada. That the court had power 
to allow this amendment, that it speaks as of the date of the writ, 
and that it was seasonable, involve too familiar rules to need com- 
ment by us. Since Insurance Co. v. Prench, 18 How. 404, it is 
settled law that, for jurisdictional purposes, it is not sufficient to 
allège with référence to a domestic corporation, party plaintiff 
or défendant, merely that it is a citizen of the state named. There 
must be an averment that it was created by the laws of that state, 
or to that effect. It seems to be accepted in Steamship Co. v. 
Tugman, 106 U. S, 118, 121, 1 Sup. Ct. 58, that the substance of 
this rule applies to a foreign corporation, party plaintiff or de- 
fendant. Even with the aid of the amendment, it is not speci- 
flcally alleged that the corporation, défendant below, is or was an 
alien corporation, in that it was created by an alien state, or to 
that effect But in the pleadings — indeed, in the very objection 
flled by it to the amendment, whieh objection is made a part of 
the record — the défendant below is described as the "Grand Trunk 
Raiiway Company of Canada." That the mère fact of the incor- 
poration in its title of the name of a certain state does not neces- 
sarily constitute or supply the allégation required was settled 
in Piquignot v. Railroad Co., 16 How. 104. But less appeared in 
that case than in the case at bar. Hère it was expressly stated 
in the déclaration that the défendant below is a corporation; and, 
in the absence of any objection taken by it in the court below, it 
may be presumed that the words "of Canada" describe the country 
of its création. In the absence of any objection made in the court 
below on this particular proposition, the record may fairly be con- 
strued against the défendant below; and, as the words "of Can- 
ada" are fairly susceptible of the construction claimed by plain- 
tiff below, we give them that construction, and hold that the re- 
cord, as it stands, allèges the proper jurisdictional facts. There 
is suflicient doubt not to hâve required the court to notice the 
matter of its own motion. King v. Asylum, 12 C. C. A. 145, 64 
Fed. 331, 332. 

We flnd no error in the overruling of the request of the défend- 
ant below for the direction of a verdict in its favor on the whole 
évidence in the case. Even if the case had stood in its favor with 
référence to ail those parts of it relating to the car in question, 
which we will refer to again, it was yet a proper one for the jury, 
under suitable instructions. Even if none of the circumstances 
were in dispute, the inferences to be drawn from them were fairly 
so, and the case as a whole comes within Eailway Co. v. Ives, 1.44 
U. S. 408, 12 Sup. Ct. 679, and Railroad Co. v. Powers, 149 U. S. 
43, 45, 13 Sup. Ct. 748, affirmed in Eailroad Co. v. Everett, 152 U. 
S. 107, 113, 14 Sup. Ct. 474. 

With référence to the spécifie exceptions, we remark, at the 
outset, that for the most part the principles of law involved are 
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familiar ones, and the sole duty of the court was to apply tliem 
to a class of facts easily apprehended by juries. Therefore, to 
make any remarks touching the various questions discussed, ex- 
cept to State generally that the court below correctly and care- 
fully instructed the jury on the main case, would be but a use- 
less répétition of common learning. Ont of the mass of cases we 
will refer to three only, which bear directly on the propositions 
specially urged on us, touching the alleged want of care on the 
part of the employé, and the risk claimed to hâve been assumed 
by him: Kane v. Kailway Co., 128 U. S. 91, 94, 9 Sup. Ot. 16; 
Bailroad Co, v. Everett, 152 U. S. 107, 112, 14 Sup. Ct. 474; Eail- 
road Co. v, Babcock, 154 U. S. 190, 200, 14 Sup. Ct. 978. There 
are, however, two points requiring our particular considération. 

The person for whose injuries the suit was brought was a brake- 
man in the employ of the défendant below. He was at worlî, in 
the usual course of his employment, at the rear end of a few 
freight cars backing down, in the nighttime, in the winter season, 
upon what was known as "Brown's Wharf," in Portland, for the 
purpose of coupling to a freight car on the wharf, and drawing 
it out. He rode down the wharf on the end of the car which was 
to be shackled to the car previously on the wharf, and, when near 
the latter, stepped or jumped to the side of the track, nnder such 
circumstances that the jury might hâve found that it was for the 
purpose of signaling the engineer. An accumulation of snow or 
ice alongside the track caused him to slip under the wheels of the 
car, and there he was fatally injured. The plaintiff below claimed 
that the car was insufBiciently and negligently constructed with 
référence to the steps, handles, or guards at its end, and that if 
it had been suiHciently and properly constructed and equipped in 
this respect, the deceased could hâve retained his hold, and that in 
this way the alleged peculiar construction of the car contributed 
to the resuit It was claimed by the défendant below that the car 
was a foreign car temporarily on its road, and the court below 
apparently assumed, and it did so correctly, that there was évidence 
to go to the jury on this proposition. There was no claim that the 
car was out of repair, and the objection to it related to it in its 
normal condition; and the jurj' might hâve been allowed to find 
that its peculiarities were patent to the slightest inspection or ob- 
servation by any one accustomed to handling freight cars. 

The essential allégations of the déclaration touching thèse alleged 
defects were as follows: 

"And the plaintiff further avers that on sald 24th day of January, 1801, 
said défendant corporation, whoUy disregarding its duty in the several re- 
spects aforesald, wrongfuUy and negligently provided unsuitable and unsafe 
traeks along said Commercial street, and upon and over said wharf, and 
negligently allowed said traeks, and the sldes and wharf adjoining the same, 
where the dutles of the plaintiff requlred him to step, allght, and stand, and 
for a considérable distance therefrom, to become incumbered, obstructed, 
sloping, and dangerous by improper accumulations of snow, sleet, aud ice, 
and provided unsuitable and unsafe cars for use upon said track, aud neg- 
lected to equip the same with steps, ladders, handles, guards, and other 
appliances necessary to render the same safe, suitable, and adapted for their 
purpose, and in thèse and other respects negligently exposed the plaintiff to 
unusual péril in performance of his duties." 
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The only ruiings of the court touching the car, which, under thé 
gênerai remarks we hâve already made, we need notice, were 
raised by, or are suggested in, the following requests for ruiings, 
made by the défendant below: 

"That if the jury find that the construction of the car, as to the step and 
handle or rail, was defective, still, the plaintiffi's intestate, Tennant, having 
talïen hold of this rail, and standing upon this step of his own will, and 
having the opportunity to see what the construction was, he cannot recover, 
even if his injury was caused elther in whole or in part by such construction. 

"That there is no testimony in this case to show that the construction of 
the car complained of caused or contributed to his injury, and therefore he 
cannot recover for any such injury." 

The court below gave full and correct instructions touching the 
subject-matter of the ârst of thèse requests; and, as they involve 
only familiar rules of law, we need not comment on them, as we 
hâve already said. With référence to the latter of thèse re- 
quests, neither party has called our attention to any évidence in the 
record, except that describing the construction of the car. The 
défendant below put in no proof that it was of usual or safe con- 
struction, and neither party olîered any évidence to show what 
opportunities the défendant corporation had, with référence to 
protecting its employés against its peculiarities, if there were any, 
and none tending to show whether the intestate had reason to 
anticipate the use of such cars in the course of his employment, as 
was the fact in Kohn v. McNulta, 147 U. S. 238, 13 Sup, Ct. 298. 
Both parties were content to let the case go to the jury upon 
such inferences as they might draw from the mère description of 
the car. Such inferences are exclusively for the jury, and are not 
within the range of those which the court can draw. In the ab- 
sence of any spécifie proof, the question of the proper construction 
of this car was exclusively for men of practical expérience, and 
therefore one of fact, which the court has no method of reviewing. 
It is true the court instructed the jury that it was immaterial, for 
this case, whether or not the car was received from some Connect- 
ing Une. We are not called on to pass on that proposition, because 
it was not specifically excepted to, nor was it within the scope of 
the requests which we hâve cited. If excepted to at ail, it was as 
a part of extracts from the charge, containing much matter, and 
excepted to as a whole. It is a wholesome ruie, just to the court 
below, and essential to prevent unnecessary new trials and the con- 
séquent expense and delay, that usually no error can be assigned 
as such unless the record shows that it was specifically brought to 
the attention of the court below, in such way that it was seasonably 
enabled to correct inadvertences. 

The requested instructions, touching the relations of the défend- 
ant corporation to Brown's wharf, were as f ollows : 

"That if the jury find that Brown's wharf, at the place of the injury, was 
at the time of the accident, on the morning of the 24 th of January, 1891, the 
property of, and under the control of, the proprietors of the wharf, and that 
the shovellng of the snow at the place of the accident was not doue by, and 
was not under the control of , the défendant railroad, that the défendant rall- 
road would not be liable for the condition of the snow and ice at the side 
of the track where the accident happened, notwithBtanding that it used the 
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wharf occasionally for deliverlng cars consigned to tlie tenants or proprie- 
tors of the wharf, and had occasionally, prior to the accident, temporarily 
run their cars onto the wharf in making up their trains, in violation of the 
orders of the proprietors of the wharf, and that upon thls ground the plain- 
tifC cannot recover. 

"That 8uch use would not give the défendant railroad any right to euter 
upon and control the wharf, nor would it impose upon the défendant rail- 
road any duty or obligation to shovel snow or remove the same, or render 
it liable for not so doing. 

"That if the act of mailing ùp trains on any part of the wharf was with- 
out the knowledge and direction of the défendant railroad, and coutrary to 
the instructions glven the trainmen, the défendant railroad did not take upon 
Itself any liability by sach unauthorized acts so far as the plaintifE's intestate 
is concerned, he being one of the trainmen doing those unauthorized acts. 

"That if the plaintiff's intestate knew, or in the ordinary performance of 
his work might hâve known, that the défendant company did not shovel 
the wharf and tracks in winter, the condition of the wharf and tracks was 
a risk assumed by the plaintiff's intestate, and there can be no recovery." 

The last of thèse requests must be underatood to relate to the 
condition of the tracks without référence to the question of pro- 
prietorship, which we will consider further on. Suitable instruc- 
tions were given by the court below touching what the jury might 
flnd the intestate did or did not assume, and touching the effect of 
his knowledge of the usual state of aflairs on the question of his 
alleged contributory négligence. Whatever was suggested by 
either of the four requests was properly given, unless it appears 
otherwise from the following extract from the charge, and the ex- 
ception to it : 

"Now, I hâve to instruct you, as a matter of law, that when the Grand 
Trunk Railway Company undertook to do business down upon that wharf, 
and sent Its train and trainmen down there in the transaction of business 
pertaining to their road, they, for the several occasions on which they so 
sent the men down there, took the responsibllity of tliat track, whether they 
owned it or not. L'nder their relations to tlie track as shown hère, they 
were not liable for its continuance and constant condition. They were not 
under obligation, as they were to other portions of their own track, to keep 
it always in order for sending their men down there; but they were, as to 
their workmen, under responsibllity to hâve it reasonably and suitably safe 
for the occasion, when the men were ordered to go there, and did go there." 

This was in effect but one proposition, and was properly excepted 
to as such.. AU it left to the jury was the détermination of the 
questions whether the défendant corporation undertook to do busi- 
ness on the wharf, and whether it sent its trains and trainmen on 
the wharf for the transaction of business pertaining to its road. 
If the jury could pass over thèse limitations, it was bound by thèse 
instructions to regard the track on Brown's wharf, for the purposes 
of the case, as it would any track constnicted, owned, kept in re- 
pair, and exclusively operated by the défendant corporation. 

The évidence to which we are referred, bearing on this question, 
was as follows: 

Mr. Douglas, who was the agent of the owner of the wharf, testi- 
fied as follows: 

"Q. Now, will you state what tenants, if any, you hâve on the wharf, and 
where they are situated at the time of the accident in January, 1891? A. 
J. H. Hamlin & Son occupied a portion of the wharf on the east side, and 
also the brick mill on the west side. E. W. Dcering & Company occupied 
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the coal shecL The other tenants were paying wharfage In small pièces; no 
fized tenants. Q, I will ask you If you remember the accident A. I do. 
Q. Now, whether or not there were one or two tracks down the wharf from 
Commercial street. A. There were tracks, two lines of tracks. Q. To whom 
aid they belong? A. To the Brown estate. Q. And under whose control 
were they 7 A. The Brown estate. Q. Whether or not you had charge of 
them as the agent of that estate A. I had. Q. Now, under whose control 
and direction were the repairs and the maintenance of the wharf and tracks 
lu January, 1891? A. Under my charge. Q. State, If you wUl, who, from 
tlme to time, shoveled ont those tracks. A. Men In our employ shoveled 
them. Q. As to the snow on the rest of the wharf, If anythlng was done 
wlth It during the wlnter of 1891, under whose control and direction was It 
done? A. Nothing was done. Q. Except shovellng out the tracks? A. 
Tes, sir. Q. What railroads, from tlme to time, -came down on Brown's 
wharf wlth cars. If any? A. The Boston & Maine road and the Grand Trunk 
road. Q. For what purpose, In 1891, did they go down the wharf and over 
that track, In connection wlth your tenants? A. For the purpose of deUv- 
erlng cars at the warehouses occupled by J. H. Hamlin, for no other tenant 
received cars at that time but J. H. Hamlin & Son. Q. Was there any other 
purpose for whlch they came down there. except for the purpose of dellverhig 
cars consigned to J. H. Hamlin & Son, and taking away cars that had been 
nnloaded or loaded that you know of ? A. Not to my knowledge." 

Mr. Mason, a section f oreman for the défendant corporation, te«- 
tified as follows: 

"Q. What are the limita of your section? A. Twenty-eîght miles. Q. 
Where are the boundaries? A. I go from Union wharf to a mile west of 
Back Cove bridge, towards Gorham. I mean I hâve twenty-eight miles of 
track. Q. What are the duties cf a section foreman? A. It is to keep the 
track In repair, in runnlng order for trains. Q. What are a section foreman's 
duties In the wlnter? A. It Is to keep their track in order, and to keep thelr 
track shined up; to keep ail snow clear from the track as far as they can. 
Q. Who has charge of the end section of the Grand Trunk at this end of the 
road,— that Is, the section farthest east? A. You mean in the yard limits? 
Q. Yes. A. I do. Q. Isn't that the most easterly section of the road, as we 
call It? A. We go to the heel of Union wharf switch on Commercial street. 
Q. Is there any one but yourself who has charge of shovellng snow ou this 
easterly section in the winter time? A. No, sir. Q. How long hâve you been 
In the employ of the Grand Trunk in this position? A. In this yard, eight 
years the 18th day of last May, as section foreman. Q. State what, If any- 
thlng, you hâve had to do with repairing and maintaining the tracks on 
Brown's wharf during that tlme. A. I never had anything to do with it Q. 
State whether or not your men had anything to do wlth it during that time. 
A. No, sir. Q. State whether or not you, or men under your direction, hâve 
had anything to do with shovelJng snow on the wharf during that tlme. A. 
They never hâve, Q. Where is Brown's wharf with référence to Union wharf? 
A. I could not teli where Brown's wharf is. Q. Do you know whether it Is above 
or below Union wharf? A. It is above Union wharf, towards the Boston & 
Maine. Q. Is It on Commercial street on the part that the Boston & Maine 
hâve under thelr control? A. Yes, sir; that is where It Is." 

Mr, Stewart, yard master for the défendant coi-poration for 31 
years, testifled as follo'svs: 

"Q. During the time that you hâve been In the employ of the Grand Trunk, 
has the Grand Trunk done anything in the way of making any repairs on that 
track or shoveling snow on the wharf within the i-ails or outside the rails? 
A. No, sh"; not the Grand Ti-unk bearing the expense of doing it Q. Hâve 
they ever had anything to do wlth keeping in repalr the tracks or shovellnfe 
snow at their own expense? A. Notât their own expense. Q. You say they hâve 
never had anything to do with maintaining and keeping in repair the tracks 
at their own expense? A. Yes, sir. Q. Now, state, If you know, whether 
they hâve had anything to do wlth anything upon that whai-f, repalrlnjf the 
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tracks In any way there, at their own expense or at the expense of some one 
else. A. I wlll tell you what I mean. The wharf company hâve applied to 
the gênerai engineer of the Grand Trunk for labor, for section men to put the 
track In order, and which tiiey pald for,— hirèd them to do it. Q. That is, 
the Grand Trunk men were workmen skilled In this klnd of workî A. Sec- 
tion foreman and track clearers. Q. State exactly what you mean by the 
■Grand Trunk employés havlng ever had anything to do with the tracks. A. 
I mean, if the track was out of repair, rails or ties, they wanted to get a suit- 
able man to repalr it, and they would apply either to us or the Boston & Maine 
for spécial help,— section foreman and crew,— to put the track in good repair, 
not having any one as a rule to work for themselves; and they paid for It, 
and had to go through a certain form to do it, — apply to the gênerai engineer. 
■Q. Did anything of that klnd ever happen in relation to shoveling snow ? A. 
No, sir; just simply repairing the track. Q. State what, if anything, the 
Grand Trunk had to do with those tracks in the year of 1891, or in the latter 
part of the year 1890, In that winter, either as to repairing or removing snow. 
A. I dou't know whether they did any repairing; shoveled no snow from the 
track. Q. Do you know of any repairing that year? A. Not aware of any 
repairing being done. Q. State exactly what use the Grand Trunk Railway 
Company, or the employés of the Grand Trunk Railway Company, made of that 
wharf in 1890 and 1891. A. Placed cars on there ordered by the consignées; 
placed and took away, — took away the empties. Q. Let me ask you if any 
«xtra charge was paid by the consignées for putting the cars down on that 
wharf. A. Yes, sir. Q. What was the charge? A. One dollar per car. Q. 
What was this payment for, just exactly? A. The extra work of putting the 
«ars up from the street on the wharf? Q. Were you paid for stopping cars 
on the street? A. No. Q. The same price for putting them on as for taking 
them off? A. No; only for putting them down. The dollar actually covered 
putting them down, and taking them back again. Q. Prior to this accident, 
whether you received any notice from the proprietors of the wharf in relation 
to the use of it. A. Yes, we did. Q. Whether or not tliat notice was in writ- 
ing. A. It was not. Q. To whom was the notice given? A. It was given 
to me by the agent of the wharf company, the agent of the Brown estate, Mr. 
Douglas. Q. State as near as you can when you received the notice. A. I 
cannot give the exact dates; a few years before that accident. Q. You may 
State what the notice was that you received from the proprietors of the wharf 
as to the use of it. A. We were requested not to put cars on that wharf other 
than those that belonged there to the consignées, for the reason that it ob- 
structed the premises occupied by the tenants, and also stated to me that it 
wore the rails out, the constant use of the track. Q. After receiving tliat no- 
tice, State whether or not you did put cars there, or was it for any other 
puipose than for the tenants of the wharf? A. Not to my knowledge. Q. 
Who is in charge of the employés who work upon the street of the Grand 
Trunk Railway Company? A. I am." 

This testimony was proper to go to the jury on the propositions 
that the proprietors of the wharf not only remained in control of 
the track, but exercised that control; that the défendant corpora- 
tion, as such, never repaired the track, nor cleared the snow; that 
the wharf was not even adjacent to that part of the track on Com- 
mercial street kept in repair by it; that it was adjacent to the part 
kept in repair by the Boston & Maine Eailroad; that the track on 
the wharf was also used by the Boston & Maine Eailroad; that 
its use at the time of the accident, and for some time before, was 
for limited, private purposes; that it formed no part of a public 
railroad highway, and no part of the yards of the défendant cor- 
poration; and that it was, in fact, a mère private siding, such 
as are frequently used and well known in connection with wharves, 
lumber yards, and mills. In short, it was proper évidence for the 
jury on the proposition that this track was of the kind found to 
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exist as a private mill-yard track in Engel v. Baiiroad Co., 160 Mass, 
260, 35 N. E. 547; and that, as said by the court in that case on 
page 261, 160 Mass., and page 547, 35 N. E., the défendant corpora- 
tion "came on that track only as licensee, or invited under a con- 
tract by which it delivered freight in the mill yard on certain 
terms." 

This évidence would raise important questions of law, and cause 
us to seriously question the ruling excepted to, if there had been 
any request that the jury should flnd whether the intestate knew, 
or should be presumed to hâve known, the essential facts which 
this évidence may be said to tend to prove. Whatever might be 
the rule under other circumstances, we must hold that a railroad 
train hand, employed in a branch of the service, as the intestate 
was, where no duties fall on him which contain a cal! to ascertain 
the limits of the corporation's road, has a right to assume that any 
track upon which he is ordinarily sent in the performance of his 
duty, physically connected with the corporation's main line, is a 
part of its System, and that he is entitled to the usual care and 
protection of the corporation while running over it. Where a 
railroad corporation has running rights over a section of the main 
line of another, there would ordinarily be no diflBculty on this score, 
as the fact is commonly made known to trainmen by the printed 
rules and régulations given them for their direction, and in other 
ways. But, for a siding like this at bar, the presumption on the 
question of the trainman's knowledge is fairly against the corpora- 
tion, and it is its duty to meet this presumption if it seeks to raise 
a défense of the character we are discussing. A raih'oad corpora- 
tion ought not to be allowed ordinarily to send its trainmen upon 
private sidings or tracks, for daily work, without making proper 
efforts in some way to provide for their safety. The dangerous 
nature of their employment, and the necessity of their prompt, and 
sometimes unquestioning, obédience to orders, do not ordinarily 
justify the court in relaxing the care which railroad managers must 
extend to them, wherever they may send them for their usual work. 
Very likely an exception would lie in the case of running rights 
under the circumstances we hâve described, and also in cases of 
private sidings where the essential facts are known to the 
persons employed. But, as this exception rests on the same foun- 
dation as the principle of the assumption of risk by an employé, 
the party setting it up must furnish sufficient évidence to overcome 
the opposing presumption, and also the equities based on the gên- 
erai duties of persons and corporations carrying on the hazardous 
business of operating a railroad. Such évidence, in order to con- 
stitute a prépondérance of the case, must, ordinarily, be clear and 
persuasive. The défendant in error says there was noue, and 
the plaintiff in error has not called our attention to any of a spécifie 
character, though what we will quote hereafter is relied on. But 
the essential difiScuIty with the case of plaintiff in error on this 
record is that the requested instructions which we hâve quoted 
make no mention of this élément, and leave it to be inferred that 
lu the court below the défendant corporation did not regard it as 
v.66F.na.6— 59 
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a necessary one, and so omitted to call the attention of the court 
to it 

The plaintifif in error relies on thie following from the testimony 
of Kingsbury, a fellow workman of the intestate: 

"Q. You were a friend of Mr. Tennant, weren't you, and veiy warm Per- 
sonal friend of his? A. No Personal, any more than being there in the 
house with them. Q. You were on frlendly terms, weren't you? A. Yes, 
sir. Q. How long had he been in that business? A. About ten years, I 
think. Q. And durlng that tlme, had he been in this, what is called the 
Street, service,— that Is, distributing cars from the trains? A. I don't know, 
but I think he had pretty nearly ail the time. Q. And whether or not, to 
your knowledge, he was thoroughly acqualnted with Brown's wharf, the loca- 
tion there? A. I think he was. Q. Corning down to the night of the acci- 
dent, do you know whether there had been a storm in the early part of the 
week,— a snowstorm? A- I don't remember; no, sir. Q. Can't you tell? A. 
There had been a storm some tlme before that, but how long it was I could 
not say. Q. It had been, shoveled out, hadn't it? A. It had. Q. By no one 
connected with the Grand Trunk that you know of ? A. Not that I know of. 
Q. It was Mr. Brown's men that shoveled It out, wasn't it, as a matter of 
factî A. I don't know who shoveled it out." 

This raises an inference that, by reason of his long continuance 
in the service of the corporation, the intestate might hâve known 
the essential facts touching the track on this wharf j but in view 
of what we hâve already referred to, that the intestate's occupation 
covered no call to inform himself in that respect, and further, in 
view of the fact that nothing.in the case raises any presump- 
tion to charge him with notice, this possible inference falls far 
short of that degree or amount of proof needed to enable us to 
détermine that the court below would hâve erred, even if it had 
wholly omitted to submit to the jury the matter under considéra- 
tion, in the absence of a requested instruction, correctly and spe- 
ciflcally framed, with référence to this élément of the intestate's 
knowledge or presumed knowledge. We hâve already shown that 
the instructions requested were not so framed. Oonsequently, the 
error, if there was one, in giving the jury a rule on this point too 
rigid, was, as the record stands, immaterial. We will add that 
there is no évidence brought to our attention that Stewart commu- 
nicated to the intestate the notice which his testimony quoted shows 
was giveu by the owners of the wharf in relation to the use of the 
tracks on it. 

The exceptions taken in the course of the examination of the wit- 
nesses hâve been brought to our attention with référence to only 
two points. The question put to Stewart, and excluded, clearly 
belonged to the case in chief of the plaintilî in error, and therefore 
to the direct examination of that witness; and it was within the 
discrétion of the trial judge to refuse it. The testimony of Norton 
objected to is not of itself very intelligible, nor has it been made 
so by counsel, and whether it coùld hâve prejudiced plaintiiï in 
error in any way is not made clear to us. The grounds of objection 
stated would hâve applied quite as well if the witness had offered 
détails of mathematical measurements, and they are therefore 
plainly insufiQcient. Whether he should hâve been allowed to tes- 
tify in the clumsy manner in which he undertook to answer, or 
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whether he should hâve responded more precisely and in direct 
reply to the question, seems to hâve been left by counsel on both 
sides to his own détermination. 

On the whole, we seé no error in the record. The judgment ot 
the circuit court is aflanned. 



OKBGON SHOIIT LINB & U. N. Rï. CO. V. TRACT. 
(Circuit Court of Appeals, Ninth Circuit February 25, 1895.) 

1. Master akd Servant — AssaMPTiON of Risk — Question for Jurt. 

Plaintàffi, whlle stationed as a lookout near tlie front end of cars whlch 
were being pustied along a spur traclr, was thrown forward by a col- 
lision with a car standing on the track, and injured. Brush overhung the 
traclï, and obscured the vlew. Hcld, that it was a question for the Jury 
whether or not plaintiff assumed the risk attendant on such condition of 
the track. 

2. Same— Pi.BADraa and Proof. 

Evidence that plaintiff knew of the defect which cansed his injury, and 
assumed the risk, is ihadmissible, where défendant fails to plead such 
facts. 

8. Samb— Contributort Negijobnce— Question for Jury. 

Plaintiff was Injured while stationed as a lookout at the front end of 
cars which were being pushed along the track, and claimed to hâve been 
thrown forward by a collision with a car standing on the track. There 
was testimony that, when injured, hé was attempting to step into such 
other car. Held, that whether or net plaintiff was négligent in attempting 
to step into the other car, if he so attempted, was a question for the jury. 

Writ of Error to the Circuit Court of the United States for the 
District of Oregon. 

Action by Frank Tracy against the Oregon Short Line & Utah 
Northern Railway Company for personal injuries. Judgment for 
plaintiff, and défendant brings error. 

Cox, Cotton, Teal & Minor, for plaintiff in error. 
A. S. Bennett, for défendant in error. 

Bef ore McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error was the plain- 
tiff in the court below in an action against the railway company to 
recover damages for personal injuries received by him on the 16th 
day of August, 1891. The plaintiff was a brakeman in the employ ■ 
ment of the railway company. At the time of his injury he was 
a member of the crew of east-bound freight train No. 28. At 
Clarnie station, about seven miles from Portland, there is a spur 
or side track about one mile in length, extending to a stone quarry. 
In the regular course of the railway company's business, the train 
was required to take "blind siding reports"; that is, they were to 
ascertain at ail sidings or spur tracks, such as that at Clarnie, the 
number of cars upon such tracks, and the condition of the same. 
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On the morning that the plaintiff was injured his train arrired at 
Clarnie about 10:30. The conductor of the train remained with the 
cars upon the main track. The plaintiff, together with two brake- 
men and a train hand, took the engine to go down the spur track 
to obtain the required information conceming cars that might be 
found there. They found four or flve empty coal cars at the head 
of the spur, near the main track. They coupled the engine to thèse 
cars, and pushed them on down the spur, to loolt for others. The 
plaintiff stood upon the foremost car, and furthest from the engine, 
and was keeping a lookout for obstructions upon the track. The 
train was running at a speed of four or five miles per hour, possibly 
faster, when the plaintiff gave to the engineer a signal to go slower. 
Almost îmmediately thereafter he gave a signal to stop, having dis- 
covered a car upon the track. Thèse signais were answered by 
the engineer, but the train struek the standing car. The force with 
which the cars came together is variously stated by the witnesses ; 
some of the witnesses testifying that the force was not greater than 
in an ordinary coupling; the plaintiff testifying that it was many 
times greater. The plaintiff charges in his complaint, and stated 
in his èTidence, that by reason of the force with which the cars 
came together he was thrown from the center of the car upon which 
he stood, over the end of the car, and upon the track, where he re- 
ceived the injury. The defendant's évidence tended to show that 
the plaintiff undertook to step from his car into the car that stood 
upon the track, and that in so doing he fell between the cars. The 
plaintiff charged the défendant with négligence on account of the 
condition of the track on the spur, alleging that, on account of the 
curves of said track, and the amount of brush and timber that was 
allowed to grow thereon, it was possible to see but a short dis- 
tance ahead of the train, and that the défendant had negligently 
failed and neglected to remove the brush and timber along the 
track; that thereby the view was obscured so that it was impos- 
sible for any one in charge of the train, or riding upon the same, to 
discover any obstruction which might be ahead of Mm upon the 
track. The trial resulted in a judgment for the plaintiff for the 
sum of 14,000. 

The principal question for considération upon the writ of error 
concerns the instruction of the court to the jury in regard to the con- 
dition of the defendant's track, and the obstruction to the same by 
reason of the brush. It is said that the court erred in refusing 
the instruction asked for by the défendant, and in charging the 
jury asfollows: 

"It is the duty of a rallroad company to be careful and prudent In provld- 
Ing a safe roadbed for its employés, and In keeping thie same free from ob- 
structions; and if it fails in ttils respect, and its employés are injured thereby, 
without f ault on their part, the company is liable, There is no arbitrary rule 
a.s to how near the track brush or timber may be left standing. This is a 
matter that dépends upon circumstances, the character of the road, the use 
to which it is put, the difflculty or expense of clearing, and the danger, if any, 
to which tliose engaged on the road are subject in conséquence of such near- 
ness. It is a question that addresses itself to your judgment as practical men, 
whether the conduct of the company in this respect was reasonable under ail 
thèse circumstances." 
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The instruction requested by the défendant is as follows: 

"The question of overhanglng brush, which the plaintiff claims was of such 
a character as that it obstructed the view of himself and trainmen while pas»- 
Ing over the side track In question, is material in this case, and you cannot 
consider thèse elalms of the plaintiff In determinlng the question of whether 
or not there was any négligence of the défendant upon which the plaintiff 
can recover." 

It is contended by the plaintiff in error that the présence of the 
brush overhanging the track on the spnr was one of the conditions 
of that track, visible to the plaintiff, and that he assumed ail the 
risks incident thereto. In support of that contention référence is 
made to Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298; Southern 
Pac. Co. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530; and Tuttle v. 
Eailway Co., 122 U. S. 189, 7 Sup. Ct. 1166. In the flrst of thèse 
cases the plaintiff was injured while coupling freight cars. The 
injury was said to hâve been occasioned by the fact that the cars 
were fitted out with double deadwoods or bumpers of unusual 
length; but it appeared that cars constructed in that manner were 
not unusual upon that track, and thàt the risk of coupling them 
was an obvions one, and required no spécial skill or knowledge for 
its détection. It was therefore held that the risk of coupling such 
cars was one of the ordinary risks incurred by the plaintiff, and 
that he could not recover. In the case of Southern Pac. Co. v. 
Seley an employé of the railroad company was injured, while 
coupling cars of the company, by putting his foot into an unblocked 
frog at the switch, whereby his foot was caught and held, and he 
was thrown down and killed. In an action by his administratrix 
for the damages it was held that Seley must be assumed to hâve 
enter ed into and continued in the employment of the railroad com- 
pany with full Imowledge of any danger which might arise from the 
use of unblocked frogs. In Tuttle v. Eailway Co., the accident 
would not hâve happened to the employé but for the sharpness of 
a curve of the company's track, and it was contended that the con- 
struction and maintenance of a track with such sharp curves was 
itself négligence. But the court held that the périls from a sharp 
curve were seen and known, and that they were not like the defects 
of unsafe machinery, which the employer has neglected to repair, 
and which his employés hâve reason to suppose is in proper working 
condition. The court said : 

"The danger exlsted only on the inside of the curve. This must hâve been 
known to him. It would be presumed that, as an experienced brakeman, he 
dld know it, for it was one of those things which happened in the course of 
his employment under such conditions as exlsted hère." 

But it is not apparent in the case before the court that the danger- 
ous condition of the track, owing to the overhanging brush, was one 
of the conditions of its construction, or that such danger was neces- 
sarily apparent to an employé of the road, however skilled or ex- 
perienced. The condition of the brush by the side of the track is not a 
fixed one. It is not like the curves, or the embankments, or the 
established structures of the road. Nor was this spur a part of the 
track which was in daily use. The condition of the brush was a 
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Ghanging one. In one season, or in a few weeks even, tlie brush 
iDaight grow to such an exteiit as to entirely change tlie condition of 
things. This case, instead of being related to the cases depending 
npon the construction of the road, such as the décisions above 
referred to, is rather analogous to the cases where the chang- 
ing conditions of the road hâve introduced an élément of péril 
which before did not exist, and was therefore not seen and not 
assumed by the employé. In the case of Babcock v. Railroad Co., 
150 Mass. 467, 23 N, E. 325, the plaintiff, an employé of the road, 
in attempting to get upon a moving engine, struck upon a pile of 
railroad ties, which was placed within eighteen inches of the track, 
and had been there for flye weeks. He testifled on the trial that he 
did not know that the ties were there, or that, if he knew it, he 
did not remember to hâve seen them. The court held that, if this 
were true, the plaintiff had a rîght to expect that the track would 
be free from such obstructions, and that it was a question for the 
jury to say whether he himself exercised due care. In Eames v. 
Railroad Co., 63 Tex. 660, the plaintiff, an employé of the company, 
was injured by a collision of his train with cattle that had got upon 
the track, but which could not be seen by reason of the bushes 
growing over the right of way. It was held that the company 
was liable for négligence in suffering the brush to so encroach upon 
the track. In the case of Hulehan v. Railway Co., 68 Wis. 520, 32 
N. W. 529, the plaintiff was a brakeman, who, while coupling the de- 
fendant's cars, and running alongside the track for that purpose, 
struck his foot against pièces of wood which the company had suf- 
fered to remain on and about the track. It was held that the fact 
that the brakeman had a gênerai knowledge of the neglect of the 
company to keep its track clear about its woodyard did not cou- 
clusively show that he assumed the risks arising therefrom, espe- 
cially if he did not know of the obstructions on the traclc at the 
place where he was injured; and that it was a question for the jury 
in such a case to- say whether he was guilty of négligence in remain- 
ing in the employment of the company. In McClarney v. Railway 
Co., 80 Wis. 277, 49 N. W. 963, the évidence was that a train was de- 
railed on account of the présence of ice and snow which was suffered 
to remain and accumulate upon the track, whereby the plaintiff was 
injured. It was held that the railroad company owes to its em- 
ployés the duty of keeping its track free from dangerous obstruc- 
tions, such as ice, snow, or rubbish. In the case of Railway Co. v. 
O'Birien, 4 U. S. App. 221, 1 C. C. A. 354, 49 Fed. 538, the plaintiff's 
intestate had been injured by reason of sand and gravel which had 
been washed upon the track, thereby derailing his engine. There 
was évidence to the effect that the company had been négligent in 
constructing its track, in that it had made no provision for a cul vert 
at the point where the sand and gravel was deposited, and that tlie 
topography of the country was such as toi make apparent the neces- 
sity for such a culvert at that place. The court distinguished that 
case from the Tuttle Case, and said : 

"The différence between the kind of knowledge called into action in deter- 
• mlning the sharpness of a curve that is needed in running a railway line at a 
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given point and that exerclsed in determining whether the exigencies of a 
jriven situation require that some escape or outlet sliould be furnislied for 
ivater liable to corne down a natural waterway intersecting the line of rail- 
■way is se great that it renders the rule applicable to the one case inapplicable 
to the other. The training and knowledge of an engineer is not needed to 
enable one to understand the action of water in rushing down a gully or sini- 
ilar waterway, nor to know, If an obstruction like a solid railway roadbed is 
built across a waterway, down which any considérable amount of water 
may be expected to pass, that unless an outlet is given to it, It must of ne- 
cessity coUect against the roadbed, and perchance overflow it. Such facts 
are matters of common knowledge, gathered froni the expérience and observa- 
tion of every-day life." 

The distinguishing principle between thèse two classes of cases is 
that in the one the defects are visible and apparent, and the dangers 
therefrom are presumed to be known and assumed, while in the 
other the danger is not seen, and no such presumption arises. The 
condition of the switches and frogs, the degree of the curvature of 
the track, are ail flxed conditions, which are visible to the eye. The 
experienced employé knows that he is to serve the raiiroad com- 
pany with its road and cars in the condition in which he sees them, 
and he knows the danger that may attend such service. But he 
does not necessarily know, and he cannot be expected to meet, dan- 
gers M'hich arise from changes in those conditions, however appar- 
ent may be the causes which produee them. He is not presumed 
to know that the rains and floods will hâve covered the track with 
earth and sand at a place where common prudence would require 
that provision be made against the occurrence of such an obstruc- 
tion. He is not required to assume that ice and snow will be al- 
lowed negligently to accumulate upon the track and switches, or 
that other obstructions will be placed on or about the same, so as to 
render the track unsafe, or his worlv more dangerous than it other- 
wise would be. 

But it is urged that the plaintiff was in a position to see the con- 
dition of the track upon the spur, and that it was his duty to govern 
the movement of the train in accordance with the danger which, if 
it existed, must hâve been apparent to him. There can be no doubt 
that the plaintift' was, at the time of the injury, practically in charge 
and control of the train. As the train was going, he was the fore- 
most of the employés stationed thereon, and it was his duty to look 
ont for obstructions. If danger was apparent to him from the fact 
that the overhanging brush obstructed his view of the track, it wa*i 
his duty to cause the speed of the train to be slackened, and to allow 
it to proceed no faster than was consistent with the safety of him- 
self and of his coemployés. He was as much required to adjust 
the movement of the train to the circumstances of his shortened 
range of vision and the danger that might resuit therefrom as he 
would hâve been had his view been obscured by fog or darkness. 
The law does not require a raiiroad company to clear its track of 
brush. It clearly has the right to sufler brush to grow thereupon 
to any extent it sees fit, provided it does not lead its employés 
into an undisclosed danger. If the employés can see the danger, 
they hâve the means of avoiding it. But there was évidence in 
this case tending to show that the brush which obstructed the view 
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was not unlform. At the upper end of the spur, where the train 
started to go down to tlie quarry, there appears to hâve been little 
brush to interfère witli a proper watch orer the track at the rate of 
speed at which the ti'ain wais going. As they approached the place 
of the injury, however, there is évidence that the brush was much 
more dense. The plaintifE testifles that it was in conséquence of 
this fact he gave the first signal to go slower. So far as the évi- 
dence is concemed, the jury may hâve taken the view that the 
railway Company was négligent in suffering the brush to overhang 
the track at about the particular point where the accident occurred, 
and that the danger was, by reason thereof, not apparent to the 
plaintifE; or that the plaintifE, in the exercise of reasonable care 
and diligence on his part, might not hâve discovered the same. 
There was other évidence in this connection which the jury might 
properly consider, — évidence which tended to prove that a certain 
degree of speed was expected of the freight train, and that its 
scheduled time for going from Portland to Clamie, including the 
run down the spur and back ajad taking report of the cars there 
found, was limited to one hour. In view of ail the évidence, the 
court might properly leave it to the jury in their judgment to say 
whether there was négligence upon the part of the railway Com- 
pany in leaving the brush standing as it was upon the right of way. 

It is assigned as error that the court excluded évidence ofEered 
by the défendant tending to prove that the plaintifE knew the con- 
dition of the track where the accident occurred, and that he there- 
fore assumed the risks incident thereto. The défendant had not 
pleaded such knowledge upon the part of plaintifE, and the ruling 
of the court was in accordance with the doctrine established by 
the authorities. 14 Am. & Eng. Enc. Law, 844; Maves v. Railroad 
Co., 63 lowa, 562, 14 N. W. 340, and 19 N. W. 680; Hulehan v. Rail- 
road Co., 68 Wis. 520, 32 N. W. 529; Eailroad Co, v. Orr, 84 Ind. 50. 
The doctrine of thèse décisions is that the assumption of the risk 
after knowledge of the defects is matter of défense in the nature of 
a waiver of the right to recover for the defendant's négligence, and 
must be pleaded. 

It is further assigned as error that the court, in instructing the 
jury upon the subject of contributory négligence, concluded the 
charge with the following words: 

"If he fell In the exercise of reasonable care, no matter -whetlier he fell 
while stepping offi one car to another, If it was caused by the jolt of the cars, 
the Company was négligent in that respect" 

It is argued that the plaintifE saw the cars approaching, and that 
from his expérience he was able to judge what the effect of the 
shock would be, and that, instead of remaining in a place of safety, 
and taking précautions by bracing himself or by holding to the 
sides of the car, he assumed that the shoclc would not be dangerous, 
and voluntarily stepped forward, and placed himself in a position 
of the greatest danger, It is contended that the instruction per- 
mitted the jury to find that the plaintifl could recover, even while 
Btepping from one car to the other, provided his fali was caused by 
a jolting or the bumping of the cars, occurring at the time. This 
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vieyf of the instruction leaves out the considération of tlie fact that 
the court, in the whole charge upon the subject of contributory 
négligence, distinctly coupled the same with the condition that the 
jury should flnd that the plaintiff fell while in the exercise of 
reasonable care upon his part. The plaintifif's own évidence was 
that he did not attempt to step from one car to the other, but was 
thrown over the end of his cai\ There was some testimony of the 
other witnesses to the effect that it appeared to them at the time 
that he was attempting to step into the forward car. The charge 
of the court informed the jury, in substance, that if, in the excite- 
ment of the moment, the plaintiff, while exercising reasonable care, 
attempted to step from one car to the other, that fact would not 
defeat his recovery. Taking the whole charge upon the subject of 
contributory négligence, we flnd no error which would justify the 
reversai of the judgment. The judgment is affirmed, with costs to 
the défendant in error. 



HITOH y. UNITED STATES. 
(District Court, S. D. Illinois. April 8, 1895.) 

1. United Statbs Marshal— Fées and Mileagb. 

In a proceeding before a commissioner, under Rev. St. § 1042, for the 
discharge of poor convicts, a marshal is entltled, under section 829, to 
fées for serving mandates to bring before the commissioner convicts ap- 
plylng for discharge, for attendance before the commissioner, and for 
discharging such convicts. 

2. Same. 

Under Bev. St. § 829, allowing mileage for going, only, to serve any 
warrant, eta, or other writ, a marshal is entitled to mileage on writs 
of commissioners for the production of prisoners under section 1042. 

8. Sahb. 

Where prisoners were in custody under commitment by a commissioner, 
and subsequently indictments were returned into court, sitting at a dis- 
tance, and bench warrants were issued for such prisoners, the marshal 
is entitled, under Rev. St. § 829, to mileage in serving such warrants, but 
not to fées for such service, nor expenses of arrest 

4. Same. 

Under Bev. St. § 829, a marshal is entitled to mileage in traveling a 
second time to attend the hearing of a défendant before a commissioner; 
such hearing having been postponed from a previons date, when the mar- 
shal was présent. 

6. Samb. 

Under Rev. St § 829, allowing mileage "for each mile actually and nec- 
cssarily traveled," a marshal is entitled to mileage only on the shortest 
practicable route by the ordinary mode of travel, though he actually 
traveled by a longer route, which, because of better railroad facllities, 
can be traveled in less time, for the reason that it was near the close 
of a term of court, and, to save further expense in maintaining pris- 
oners, it was necessary for them to arrive before court closed, and it was 
doubtful if this could be done by the shorter but slower route. 

Pétition by Charles P. Hitch, marshal of the Southern district 
of minois, for fées claimed by him, and disallowed by the comp- 
troller for oflacial services. 

Facts. 

Plrst. The petitloner entered upon the discharge of his officiai duties May 27, 
1889. He rendered his aecounts monthly and quarterly. They were duly ap- 
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proTed by thls court In the présence of the district attorney. And Uie com- 
pensation actually received by liim, togetiier with the amounts claimed by him 
iu tliis proceeding, would not amount to ttie maximum compensation allowed 
nim Dy law lor any of the calendar years involved. Second. In tiis account foi 
l'ees earned durlng October, 1889, lie made a clalm for 488 miles of travel, at 
îi cents a mile, from Cairo to Springfield, to serve bencli warrants, on différ- 
ent dates, in two cases, belng 244 miles of travel on eacli wrlt. lu bis account 
for the same month he also claimed transportatlou of four prisouers from 
Springfleld to Cairo via Bast St. Louis, 976 miles, at 10 cents a mile, and the 
same for each of four deputles, belng 244 for each prisoner and cach deputy. 
On this account the comptroller allovred him mlleage for 432 miles, at G cents 
a mile,, for serving the two bench warrants, and disallowed the other 56 miles 
claimed, 28 miles on each wrlt, at 6 cents a mile, beiug disallowaiice of $3.36 
on this clalm of mileage. Ln like manner, he disallowed 112 miles of the dis- 
tance claimed for transportatlou of the prisoners, and mileage of the deputles, 
being a further disallowauce of $22.40, and a total disallowance for that month 
of $25.76. The évidence shows that the shortest i)racticable route from Spring- 
fleld to Cairo is via Oentralia, and is 216 miles, but the route via East St. 
Louis, which is 244 miles, is many hours shorter in tlme, because of better 
i-ailroad connection; and it is the route actually traveled lu performing thèse 
services, for the reason that it was just at the close of the term of this court 
at Cairo, and it was Important to serve thèse wrlts, and bave the prisoners at 
Cairo, before the court should adjourn, and it was not certain that could be 
done if the route via Centralia was taken. Third. In his account for Xovem- 
ber, 1889, he claimed fées for serving six mandates of United States commis- 
sioner to bring four convicts before him on their several applications for dis- 
charge under section 1042, Rev. St., at $2 each, being $12; also for discharging 
each of said convicts, at 50 cents each, $3, and for attendance before the com- 
missioner, on the hearing of the applications of three of said convicts for dis- 
charge, on three différent .days, at $2 for each attendance, being $6, a total of 
$21, ail of which was disallowed by the comptroller. In bis account for Jan- 
uai-y, 1890, fées for services of similar character, amounting to $16.50, were 
claimed; For February, $51: for March, $34; for April, 1891, $9; for June, 

1891, $10; for July, 1891, $ô; for August, 1891, $5; for September, 1891, 
$23.50; for October, 1891, $9.50; for November, 1891. $11.50; for January, 

1892, $5; for February, 1892, $51.50; for March, 1892, $30.50; for April, 1892, 
$6.50; for May, 1892, $14; from July 1 to September 30, 1892, $25.50; from 
October 1 to December 31, 1892, $2.50,— ail of which were disallovi'ed by tlie 
comptroller, belng a total disallowance for services of this character from No- 
vember, 1889, to January, 1893, of $331.50. Fourth. In his account for Sep- 
tember, 1890, he claimed mileage, $6.72, for travel from Springfleld, his rési- 
dence, to Banville, to attend a hearing before United States commissioner. 
The prisoner in thls case had prevlously been arrested by the marshal, and 
taken before the commissioner for a hearing, but on the prisoner's application 
the hearing was continued to a tlme some days later, and the prisoner was 
held to bail to await the tlme flxed for the hearing, and the marshal re- 
turned to Springfleld, but on the day flxed for the hearing he returned to 
Banville, and was at the hearing. Thls claim was disallowed by the comp- 
troller. Fifth. In the account for April, 1892, the marshal claimed $6 for 
service of three bench warrants on three persons named. He also claimed 
$3.10 for expenses ln endeavoring to arrest thèse persons, the dates of thèse 
e5.penaes being identical with the dates of service of the bench warrants. He 
algo claimed $12.96 for mileage on each of thèse bench warrants from Cairo to 
Springfleld, "a distance of 216 miles," being $38.88, and ln ail, for April, 1892, 
$47.98, ail of which was disallowed by the coraptroUer. This court was then 
ln session at Cairo, and the grand jury, at the Oalro session, returned indlct- 
ments against the three persons named ln thèse warrants. The prisoners had 
prevlously been committed to jall at Springfleld, on prelimlnary hearîngs be- 
fore a United States commissioner at: Springfleld, and were remainlng ln jail 
there, under such commitments, to àwalt the action of the grand jury. When 
the indictments were returned at Cairo, bench warrants were actually issued 
to the marshal for them, and he served them, by proceeding from Cairo to 
Springfleld, taklng the prisoners from the Springfleld jail, aud bringing them 
intoopen court at Cairo. 
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James A. Connollv, for plaintiff. 

Wm. E. Shutt, U. S. Dist Atty., for the United States. 

ALLEN, District Judge (after stating the facts). It wilî be ob- 
served that thèse several disallowances may be divided into sep- 
arate classes, as follows: Class 1. For serving mandates of com- 
missioiiers to produce before tliem convicts applying for discharge 
under section 1042, Eev. St., |180. Class 2. For discharging poor 
conyicts, under section 1042, when ordered by the commissioner 
after the hearing provided for by that section, $47. Class 3. For 
attendance upon commissioners, on hearing, in cases of poor con- 
victs, under section 1042, Rev, St., $102. Class 4. For mileage 
from Springâeld to Chester, on mandates issued by the court at 
Springfleld upon the warden of the penitentiary at Chester, 111., 
to produce poor convicts applying for discharge under section 1042, 
Eev. St., 178.96. Class 5. For travel, with bench warrants, from 
Cairo to Springfleld, for expenses to arrest on such beuch war- 
rants, and for serving said warrants, f47.98. Class 6. For mileage 
from Springfleld to Banville to attend a hearing of a défendant be- 
fore a commissioner, such hearing having been postponed from a 
previous date, when the marshal was présent, |6.Î2. Class 7. For 
mileage and transportation of prisoners from Cairo to Springfleld 
via East St. Louis, 122 miles, instead of via Centralia, 116 miles, 
125.76. Classes 1, 2, and 3 will be considered together. 

Under section 1042, Rev. St., "when a convict bas been impris- 
oned thirty days solely for non-payment of a fine or costs, he may 
make application inwriting to any commissioner in the districtwhere 
he is imprisoned, setting forth his inability to pay such flne, or cost, 
and after notice to the district attorney, who may appear, oifer évi- 
dence, and be heard, the commissioner shall proceed to hear and dé- 
termine the matter." If upon such hearing it shall appear to the 
commissioner that the convict is unable to pay the flne, or flne and 
cost, and has no property exceeding |20 in value, except such as is 
exempt by law, he administers the oath to him, as prescribed in that 
section, and the convict shall then be discharged, and the commis- 
sioner gives to the jailer or keeper of the jail a certiflcate setting 
forth the facts. While this section does not, in direct terms, pro- 
vide that the poor convict shall be brought before the commissioner, 
yet it manifestly contemplâtes a hearing before the commissioner, 
at which the district attorney may be présent, and of which he must 
be notifled. Certainly, it cannot be contended that such hearing 
should be had in the absence of the petitioner. An oath is also 
to be administered- by the commissioner to the convict. The word 
"oath" implies an oral swearing before the commissioner. How is 
the convict to get from his prison to the commissioner for a hear- 
ing and oath, except by means of a writ from the commissioner, 
directed to some one to bring the prisoner before him? And to 
whom, except the marshal, is the commissioner to direct his writ? 
From the moment when sentence is pronounced against him until 
the moment when the commissioner announces his discharge of the 
convict, he is, in contemplation of law, in the custody of the mar- 
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shal, until by him delivered to the prison keeper, and in the cus- 
tody of the latter while he remains inside the prison; and, until 
his sentence is completely served, he can only be taken from the 
prison by the marshal, on a writ of some kind, except in cases of 
a habeas corpus writ directed to the keeper. The commissioner 
has no right to direct a writ to the prison keeper. He niust direct 
his writ to the marshal. So when the application is made the 
commissioner necessarily directs a writ to the marshal to bring 
the convict before him. This writ puts the convict in the custody 
of the marshal. By section 847, Rev. St., the commissioner is en- 
titled to fées for his services under section 1042. Why not the 
marshal also? His services are as necessary in serving the writ 
as if it were issued by the district or circuit court. His présence 
is necessary at the hearing before the commissioner, as the con- 
vict must be there, and in his custody, and the marshal must then 
and there discharge him, if the commissioner so décides after the 
hearing. Section 829, Eev. St., provides that the marshal's fee for 
service of any warrant, attachment, summons, capias, or other 
writ, except exécution, venire, or summons, or subpoena for a wit- 
nesa, shall be $2 for each person on whom service is made. The 
same section provides that the marshal's fées for attending ex- 
amination before a commissioner shall be $2 a day, and the same 
for each deputy, not exceeding two, necessarily attending, and 50 
cents for discharging a prisoner; and section 847, Rev. St., calls 
this proceeding under section 1042 an "examination," and fixes 
the commissioner's fées for it. As to thèse three items, therefore, 
the conclusion is that the marshal is entitled to them, amounting 
to $329. 

Item 4, for mileage on writs of commissioner for production 
of prisoners under section 1042, seems to be proper. The writs 
were issued at Springfleld, and the marshal traveled with them from 
Springfleld to Ohester for the purpose of there obtaining United 
States prisoners who were conâned in the penitentiary, bringing 
them before the commissioner, at Springfleld, who had issued the 
writ. Section 829, Rev. St., provides a "fee of 6 cents a mile for 
going, only, to serve any warrant, etc., or other writ. Thèse man- 
dates of the commissioner are clearly within the désignation 
"other writ"; the proof shows the travel was actually made, as 
claimed, on such writs; and the marshal is therefore entitled to 
the amount of this item, |78.96. 

Item 5. Thèse claims, we bave seen, are for service of bench war- 
rants, |6; expenses endeavoring to arrest, $3.10; and mileage from 
Cairo to Springfleld, with said warrants, |38.88, — ^for three prison- 
ers who were already in jail in Springfleld, on commitment by 
United States commissioner for offenses against the United States, 
for which offenses they were subsequently indicted at Cairo, in 
the same district. When thèse bench warrants issued, the de- 
fendants were then actually in the custody of the United States 
at Spri-i^gfield, and they were wanted in court at Cairo to plead to 
the indictments returned against them there. Had the indictments 
beçn, returned into the court at Springfleld, where the prisoners 
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"Ç7£xa conflned, no writ would hâve been necessary, and no fées 
could hâve accrued to the marshal for bringing them before the 
court. Rev. St. § 1030. But in thèse instances the court was at 
Cairo, and the défendants in jail at Springâeld, 216 miles away. 
The court, by its clerk, did actually issue and deliver to the mar- 
shal writs which were, in fonn, bench warrants, ordering the ar- 
rest, etc., of the défendants. The service required of the marshal 
was not merely to bring prisoners into court, from a prison at the 
place where the court was being held, as is contemplated by sec- 
tion 1030. It is not important to consider whether bench warrants 
were actually necessary in thèse instances. Thèse were writs 
actually issued, and the prisoners were actually transported, by 
\'irtue of them, from Springâeld to Cairo. The marshal is there- 
fore entitled to his statutory mileage for travel on thèse writs, 
amounting to |38.88. Kinney v. U. S., 54 Ped. 319. As to the 
fées of $6 claimed for serving them, and the claim of |3.10 for ex- 
penses in endeavoring to arrest thèse persons, it is otherwise. 
There was no necessity for "service of warrants," — formai reading 
of thèse writs to thèse prisoners, — for they were already in the cus- 
tody of the United States, and although the writs were "warrants," 
in form, yet the form must give way to the fact. Hence, the charge 
for service of the writs was properly disallowed by the comptroller. 
The same is true of the charge of $3.10 for expenses in endeavor- 
ing to arrest. Thèse expenses are allowed the marshal to cover his 
actual necessary expenditures while searching for the défendant, 
and paying assistants, etc. But in thèse cases he had no search- 
ing to do. The défendants were secure in the custody of the 
United States when he started from Cairo for them, and he did not 
«ndeavor to arrest them, for they were already arrested. He had 
nothing to do but to go to Springfield and get them, and, his mile- 
age for that travel being allowed him, he can properly claim no 
more. The court therefore finds, as to this item (5), that the mar- 
shal is entitled to |38.88, and is not entitled to the other $9.10 
claimed. 

Class 6. This item of |6.72 for mileage from Springâeld to Dan- 
ville to attend an adjourned hearing before a commissioner seems 
to hâve been disallowed on the theory that the marshal was enti- 
tled to only one mileage, for travel, to the place where a hearing is 
had before a commissioner, no diiîerence how many times it may be 
actually necessary for the marshal to make the travel, by reason 
of continuances granted by the commissioner. The commissioner 
did grant a continuance of some days to the défendant when he 
was flrst brought before him. This the commissioner had a right 
to do, it being presumed that proper cause was shown by the de- 
fendant. This made it necessary either for the marshal to remain 
there during the period of continuance, to the neglect of his other 
duties, or to retum to his home and office at Springâeld. But he 
must be présent at the hearing to take charge of the prisoner at the 
conclusion, if necessary, and to be there he must again make the 
travel frorà Springfield to Banville. He did so, and is clearly en- 
titled to the mileage for it, $6.72. 
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Olass 7. This is a disallowance of $25.76 arising from a charge 
by the marshal of mileage and transportation of prisoners from 
Springfleld to Cairo by rail, via East St. Louis, 244 miles. The 
comptroller claims that the distance from Springfleld to Cairo by 
rail, actually necessary to be trareled, is via Centralia, and is 
only 216 miles, while the marshal admits the différence in distance, 
but claims that the East St. Louis route, although 28 miles longer, 
is the "shortest practicable route," because, by reason of better 
railroad connections and faster trains, it can be traveled in several 
hours less time, and is the route he actually traveled with thèse 
prisoners, for the reason that it was just at the close of a term of 
court at Cairo, and it was necessary, to save further expense of 
maintaining the prisoners, that they should be at Cairo before the 
term closed, and it was not certain they could be there if the route 
via Centralia were taken. Mileage is allowed the marshal only 
"for each mile actually and necessarily traveled." Rev. St. § 829. 
While it might oecasionally facilitate the business of the court to 
allow the marshal a discrétion to travel with writs and prisoners 
by the longer route, and quicker, rather than by the shorter but 
slower route, and the court does not hold that an emergency may 
not arise to justify the marshal in demanding and receiving his 
mileage by the longer route, yet no such emergency appears in this 
case, and it is believed that the public interest is better subserved 
by the gênerai rule that the actual and necessary travel specifled 
by the statute shall be held to be the travel by the shortest prac- 
ticable route by the ordinary mode of travel. This seems to be 
the rule applied by the comptroller, as to thèse items, and no emer- 
gency being shown to justify a departure from this rule, as to the 
travel, the court approves it, and flnds for the défendant as to this 
class, 125.76. The judgment of the court, therefore, is that the 
plaintiff recover the sum of $456.06 and his cost of suit 



UNITED STATES v. SAFFORD. 

(District Court, B. D. Missouri, E. D. February 9, 1895.) 

No. 3,880. 

PosT Office— Embbzzling Letters. 

Tlie statute maliing it a crime to talie a letter from tlie post office, or 
wliich lias been in any post office, "or in tlie custody of any letter or mail 
carrier before it bas been delivered to the person to whom it is directed" 
(Rev. St. § 3892), does not extend to tbe case of a letter stolen from tbe 
desk of tbe addressee, upon wbich it bas been placed by tbe mail carrier,, 
in the absence of any one to receive it. 

This was an information against Edward W. Safford, for viola- 
tion of Eev. St. § 3892, relating to the abstraction or embezzlement 
of letters from the post office, etc. 

Wm. H. Clopton, for the United States. 

PRIEST, District Judge. The défendant, a youth of 17 years, 
has been arraigned under an information charging him with hav- 
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Jng embezzled a letter containing an article of value, which had 
been in the post oflBce of tlie United States at St. Louis, and had not 
been delivered totheperson addressed,namely,theDruggist Publish- 
ing Cîompany. Défendant, having no counsel, expressed a désire to 
plead guilty to the charge, and, in order to gauge the punishment, 
inquiry was made conceming the circumstances of the offense. 
In response the district attorney informed the court (while recom- 
mending that the sentence be suspended during good behavior) that 
the letter had been placed by the mail carrier upon the desk of 
the Druggist Publishing Company's manager, to whom it was ad- 
dressed, frora whence it had been stolen by the défendant, who had 
gained unlawfuUy an entrance into the office. Is this an offense 
under the provisions of section 3892, Eev. St. U. S.? That section 
provides that "any person who shall take any letter, postal card 
or packet, • • * out of a post-oflBceor branch post-offlceor froma 
letter or mail carrier, or which bas been in any post-ofiSce or branch 
post-office or in the custody of any letter or mail carrier, before it 
bas been delivered to the person to whom it is directed, with a 
design to obstruct the correspondence," etc., "or shall secrète, embez- 
zle or destroy the same," shall be punished by fine or imprison- 
ment or both. The language of this statute is very gênerai and very 
comprehensive; suflQciently so to punish any person who might be 
appointed to receive the mail of another, and, having lawfully re- 
ceived it, should thereafter form a design to embezzle or destroy 
it. The courts ail agrée that such an interprétation should not be 
given to this statute, and this is obviously correct. Several consid- 
érations lead unerringly to such a conclusion. Congress only in- 
tended to secure the sanctity of the mail while it was in the custody 
of the postal department en route from the sender to the person 
to whom it was directed. Beyond the protection of the mail while 
discharging the functions of postal service with respect to it the 
fédéral government has no rightful power or légal concem. Its 
right to impose any penalties is an incident to its power to estab- 
lish post offices and post roads, and in the discharge of this func- 
tion to protect the correspondence from the déprédations of its own 
employés, as well as the unlawful aggressions of others. It would 
be reprehensible to assume that congress made a pretext of this 
power to establish rules of good conduct and punish violations of 
them between a principal and agent or to promulgate police régula- 
tions independent of the postal service, and after the postal func- 
tions had been performed. Such matters are of local concern, ame- 
nable to state law. It is but just that one who, having been delegated 
by another to receive his mail, and, having received it, should embez- 
zle it, should be punished; and it is lilcewise just that one who 
«■hould steal a letter after It had been delivered, and before it came 
into the manual possession of the party to whom it was directed, 
should be punished; but we should not allow our anxiety to sup- 
press immoralities and punish crime to cause us to ignore the proper 
tribunals and 'proper authority for the redress of grievances of 
this character. So a statute, broad in its tenus, will be restriçted 
by construction to the objects whiçli thè législature had in view, and 
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especially will its tenns be restricted within the organic authority 
of the enacting body. Famum v. Blackstone Canal Co., 1 Sumn. 
46, Fed. Cas. No. 4,675; Sage v. City of Brooklyn, 89 N. Y, 189; Peo- 
ple V. McClave, 99 N. Y. 83, 1 N. E. 235; Suth. St. Const. §§ 246, 324. 
Speaking with respect of the construction of this statute, Judge 
Betts, with whom was sitting Judge Nelson, in U. S. v. Parsons, 2 
Blatchf. 104, 106, Fed. Cas. No. 16,000, said: 

"What, then, Is the true import and force of the phrase, 'shall hâve been in 
a post office or in the cuàtody of a mail carrier,' and of the phrase, 'before 
it shall hâve been delivered to the person to vehom it is directed?' Are they 
of unlimited extent, covering every condition of a letter until it reaches its 
rightful destination? To give the language this construction would be to 
continue letters which had been once in the mail under the power and con- 
trol of the fédéral government, in every change and transfer from person to 
person and place to place, and without limitation of time. Législation of 
such a scope and extent would clearly not be in furtherance of the functlons 
and duties of the post-office department, but in protection of the private 
property of individuals after it had become detached from that department 
and -was whoUy out of the charge of its agents. Such législation would thus 
necessarily take quality and form of a municipal régulation governing the 
relations and responslbilities of individuals to each other in respect to letters 
and their contents which liad been in the post office, although not obtained 
from the post office or any of its agents, or in the possession of a party 
through any act of fraud or deceit against the post-office laws. And congress 
would, in efCect, be invested with the power to compel every person into 
whose possession a letter which had been in the post office should come to 
talie upon himself the responsibllity of carrying and delivering it to the per- 
son to whom it should be directed. We think that the object of this twenty- 
second section does not look beyond a possession of letters obtained wrong- 
fully from the post office or from a letter carrier. Its design is to guard the 
post office and its legitimate agents in the exécution of their duties in the 
safe-keeplng and dellvery of letters. After the voluntary terminatlon of the 
custody of a letter by the post office or its agents, the property in and right 
of possession to it belong wholly to its real proprietor, and his rights are un- 
der the guardianship of the local law, and not of that of the United States." 

In U. S. V. Driscoll, 1 Lowell, 303, Fed. Cas. No. 14,994, Judge Lo- 
well, in considering this statute with respect of an indictment 
predicated upon it, said: 

"The scope and purpose of thèse clauses and of the whole section appear 
to be to protect the mails from every kind of danger while in the custody of 
the United States. Some of the language is broad enough to Include within 
its literal meaning every letter that has ever been in a post office, and every 
person that can deal with any such letter before it reaches the manùal pos- 
session of its owner. Taken literally, the first clause is broad enoUgh to 
cover even the person to whom the letter is addressed. But the law must 
hâve a reasonable construction, and. one in acçordance with the subject-mat- 
ter, which is the due and proper custody and delivery of the mail. It must 
be taken to refer to letters with which the United States hâve concem under 
their power and duty to transport and deliver the correspondence of the 
country. It cannot be that the owner of a letter would be liable for such an 
act, and it is clear that the same rule applies to the agent. The first clause 
refers to an unlawful taking, whether with or without the connivance of an 
offlcer of the department; and without such a taking the offense is not com- 
plète. Hère the taking was lawful. The second clause of the section Is not 
so clear. Under this clause the taking Is not an essentlal élément of the of- 
fense. The law reads 'take or open,' etc. The language ié disjunctive. But 
I think the delivery means in this, as in the other, clause, delivery to the per- 
son or to his authorized agent. When such a delivery has been made, tlie 
government Is discharged of further responsibility, and its functions cease to 
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operate upon the letter. If the clerk or servant of the owner betrays hls 
trust, that is a matter to be looked into by the authority of the state, whose 
laws regulate such agencies. If those laws make the act an embezzlement, 
there wiU be a remedy; If tbey do not, It would net be becoming in congress 
to do so if it could,— which may be doubted. ïhese letters had been delivered 
to the persoDS to whom they were directed, because they had been delivered 
to a servant duly authorized by them to receive their letters. Two cases hâve 
been cited by the defendant's counsel,— U. S. v. Parsons, 2 Blatchf. 104, Fed. Cas. 
No. 16,000, andU. S. v.Sander,6McLeau, 598, Fed. Cas. No. 16,219,— in the latter 
of which it Is held that if a letter had been delivered to an authorized pérson, 
and the opening took place afterwards, this statute did not apply, because 
delivery to the agent or servant is delivery to the person to whom the letter 
is addressed; and in the former the judgment was that the United States 
was discharged from further responsibility in the premises after a bona fide 
delivery, though to the wrong person, himself innocent, when the offense was 
begun and consummated by a stranger, after the delivery had been perf ected. 
The views of the judges in thèse cases were fortified by considérations de- 
rived from the natural functions, so to speak, of the fédéral government, it 
not being probable that the United States would attempt to regulate the re- 
lation of master and servant. I am informed upon good authority that Judge 
Sprague has made a similar décision. I hâve considered this question once 
before. A letter had been left at a shop, where the letters of the person to 
whom the particular letter was addressed were, with his knowledge and con- 
sent, usually left. A stranger— the défendant— intermeddled with such a let- 
ter after such delivery, and was indicted under the latter clause above cited; 
and, the case being by consent submitted to me in a somewhat informai way, 
I ruled upon it, and the resuit was a nol. pros. The government has cited 
only one case,— U. S. t. Pond, 2 Curt. 265, Fed. Cas. No. 16,067,— but it is one 
of high authority, though, I suppose, not actually binding on this court, 
which has concurrent jurisdietion of ail criminal cases, not capital. The point 
there came up on a motion to quash. Such a motion is always addressed to 
the discrétion of the court, and I understand the décision to go only to this 
exuent: that it is not necessary to allège in the indictment that the letter 
was in custody of the United States at the tlme it was opened. This is un- 
doubtedly so. The remarks of Mr. Justice Curtis go further, no doubt; still 
I do not consider them to go to the length necessary to support this prosecu- 
tion, because they do not refer to a delivery of the letter to one authorized 
to receive it. Judge Sprague's opinion was given after the décision of U. S. 
V. Pond had been made, and that case was called to his attention, and he 
milst hâve considered, as I do, that it was not an authority to the point now 
in controversy." 

In U. S. V. Thoma, 25 Int. Eev. Rec. 171, Fed. Cas. No. 16,471, 
tlie défendant was indicted under section 3892 for embezzling a 
letter which had been in the post oiHce before the same had been 
delivered to the person to whom it was addressed. The letter 
was sent in care of the défendant Judge Nixon in that case 
said: 

"The design of the section is to guard the inviolabillty and safety of com- 
munications through the mails from the start to their destination, Any tam- 
pering with a letter during that perlod, either by an officiai of the department 
or by other person, with a design to obstruct the correspondence, or to pry 
into the business or secrets of another, or any seeretive embezzlement or de- 
struction of the same, is carefully guarded against. But the delivery of the 
letter to the défendant terminated the action and authority of the post-office 
department over the subject-matter. It was directed to the defendant's care. 
He was deslgnated as the person to receive It from the post office. So far 
as the department was çoncemed, its responsibility ended with the delivery 
to him. Whether he retained It or passed it over to the légal représentatives 
of the deceased owner, or whether he had a right to retain it as against their 
demanda for it, are questions for the local laws to settle, just as they détermine 
ail other questions relatlng to the custody or ownership of property." 
V. 66F.no. 6— 60 
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In the case of U. S. v. Sander, 6 McLean, 598, Fed. Cas. No. 16,219, 
Judge Willson said of this statute: 

"But a more serious and grave question Is raised by defendant's counsel in 
requesUng the court to charge the jui-y 'that If they should find the letter in 
■question had been delivered by the postmaster at Vermilion to the défendant, 
who was at the time a fully-authorized agent of Phoebe Sturdevant to receive 
it, that any embezzlement by him thereafter, and before delivery to her, does 
not constltute an offense under the statute.' It is elaimed by counsel that a 
-dellvery to an authorized agent is a dellvery to the principal, and that when 
this is done the funetions of the post-ofHce department, and the powers of the 
fédéral government are at an end in the premises. We believe this position 
of counsel to be well taken. It is a fatuiliar principle of law that an act done 
by an authorized agent within the scope of his authority is an act of the 
principal. 'Qui facit per alium facit per se." Hence it is that the dellvery of 
goods by a third person to an agent, and his acceptanee of them for his prin- 
cipal, is, in contemplation of law, a dellvery to and acceptanee by the principal. 
So payments made a third person to the agent In the course of his employaient 
is payment to the principal, and, whether actually paid to the principal or not, 
by the agent, it is conclusive on him. A letter, packet, or other valuable thlng, 
having been committed to the post-offlce department for carrlage and dellvery, 
if once parted with by the postmaster to a person authorized to receive it, 
from that moment ceases alike to be under the control of the department and 
the power and authority of the gênerai government. The sanction by the 
fédéral courts of the contrary doctrine vcould be dangerous in its tendency, 
and subversive of reserved state authority. No power is given to congress to 
legislate upon the subject, except what is incident to and necessary to carry 
eut the grant contained in the eighth section of the first article of the constitu- 
tion. The grant is simply 'that congress shall bave power to establlsh post 
oÊQces and post roads'; and, while we would not adopt the limited and narrow 
construction given to this grant by Président Monroe in his spécial message to 
congress of 4th May, 1822, yet we would not extend implled powers further 
than what is necessary to carry ont with safety to the public the legltimate 
opérations of the post-offlce establishment. When funetions of the department 
are exhausted by the proper dellvery of mail matter (once placed in its charge), 
such mail matter is then beyond the reach and authority of any législation 
of congress." 

In the foregoing cases the letter s were delivered to person s 
authorized to receive them, while hère the letter which the défend- 
ant stole was left by the carrier, according to the usual custom 
of delivery, upon the desk in the office of the person to whom it 
was directed. This, it is contended, makes a material différence. 
We do not think so. The one was physical and moral depository, 
while the other me:ely a physical. Each was the appointed 
réceptacle of the person addressed, and the delivery to either 
was an acceptanee by the person addressed, and an acquittai of 
the post-offlce department of its obligation with respect to the 
mail. Whenever the post-office department or its agents Tolun- 
tarily parts with the mail, that is an end of the relation to and 
authority over it. Of course, if one by deceitful or artful prac- 
tiees should persuade a mail agent to deliver to him eorrespond- 
ence which he was not lawfully entitled to receive, it would be 
an offense \inder this statute, because his artifice would give 
quality and character to the act; and the deceitful persuasion stand 
as a coercive and unlawful taking. But whatever one party ap- 
points or acquiesces in as an acceptanee and the other recognizes 
a.s a delivery must be acknowledged and enforced as a delivery 
by the courts. Whore the minds of the parties agrée, it is n^ed- 
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less to attempt to destroy the force of this concurrence by référ- 
ence to what the courts hâve said in cases where the parties dis- 
agrée both as to facts and inferences from disputed facts. In 
this case, unless we should hold that placing the letter upon the 
desk as it was by the carrier was a delivery (of which there can 
be not the slightest doubt), we should be compelled to hold that 
it had been abandoned by the carrier, and for this the statute 
prescribes a punishment which would seem to be adéquate to 
insure fidelity upon the part of carriers and post-oiBce agents. 
It is désirable, of course, to protect correspondence from pub- 
licity through the instrumentality of prying, officions, and evil- 
disposed persons, after as well as before it cornes into the manual 
possession of those for whom it is intended; but the fédéral gov- 
ernment has exhausted its power in this direction when it has 
established such régulations as may occur to it as efBcient so long 
as the mail is in its actual custody en route. The mère fact that it 
has had a mission to perform with respect to such correspondence 
does not inrest letters with a quality of fédéral interest or con- 
cern which ever afterwards entitles it to exert its authority to 
protect them. They still remain private property, and subject to 
the ordinary rules of such property. The post ofiice is merely an 
agent for the delivery of the mail, and has only the right to 
protect itself in the discharge of this function against the dépré- 
dations of its agents and othiers while performing its undertaking. 
Howeverdesirableitmay be, and however strong may be the policy 
which would suggest it, that the mail shall be kept sacred, we 
can look to congress for efficient aid only so far as it may hâve 
authority as incidental to its proprietary and constitutional right 
to establish "post offices and post roads." The enforcement of 
gênerai régulations of police must come from the states. 

My attention has been called to the case of U. S. v. McCready, 
11 Fed. 225, as expressing views contrary to those I entertain. 
While I hâve the profoundest respect for the learning and ability 
of the judge who delivered that opinion, I find the more satis- 
factory reasons and the soundest canons of interprétation in the 
opinion of the several able jurists whom I hâve heretofore quoted. 
The défendants plea of guilty will not be accepted, under the 
circumstances, until he shall hâve had opportunity to consult with 
counsel whom I shall appoint to défend him. 



In re MOOEE, CoUector of Customa 

(District Court, D. Alaska. March 27, 1895.) 

1 iNTOxicATnia LiQUCBS — Search and Seizurk. 

TJnder the organic act of Alaska (Act May 17, 1884), S 14, prohlbitlng 
the importation of întoxicating liquors, except for certain purposes, un- 
der penalty of forfeiture, as provided by Rev. St. § 1955, on pétition by 
the collecter of customs, alleglng that a person has secreted about his 
premisea Intoxicating lîquor unlawfully imported from other parts of 
the United States, a warrant to searcti for and seize sucb liquor wlll be 
issued. 
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2. Same— Execution of Sbahch Waheant. 

Rev, St. c. 3, § 1955, proYides for the forfelture of Uquor unlawfuUy 
Imported into Alaska. Section 1957 provides tbat violations of the pro- 
visions of that chapter shall be prosecuted in the courts of Oalifornia, 
Oregon, or Washington until otherwlse provided by law, and author- 
izes the collecter for Alaslia territory to seize vessels and merchandise 
liable to fines or forfeitures. The organic act (Act May IT, 1884), § 3, 
establishes a district court for Alaslia. Hdd, that the coUector of cus- 
toms was authorized to exécute a warrant issued by such court to search 
for and seize intoxlcating liquor unlawfully imported. 

Application of Benjamin P. Moore, collector of customs, for a 
warrant to search for and seize certain distilled liquors in his dis- 
trict, imported contrary to law. 

Lytton Taylor, Dist. Atty., for petitioner. 

TRUITT, District Judge. This case is brought up for déter- 
mination by the pétition of said Benjamin P. Moore, Terifled by his 
oath, and addressed to the judge of said court, in which he sets 
eut bis ofiûcial capacity, and then among other things allèges, upon 
information and belief, that one Paul Baum now bas secreted about 
his premises at Sitka, within said district, a quantity of intoxlcat- 
ing liquor commonly called "whisky," which has been unlawfully 
imported from other parts of the United States, and prays for a 
warrant to search for and seize the same. By this application two 
very important questions are for the flrst time directly brought be- 
fore this court, viz.: (1) Does the law authorize the issuance of 
such a warrant for the purpose named? (2) If so, then can it be 
executed by the collector or his deputies? The first is the most 
important question, and really the vital one in the case, for, if the 
law does not authorize the issuance of the warrant, then the second 
question is never reached, but, if such warrant is authorized, the 
question of its exécution is of secondary importance. In passing 
upon the pétition I shall therefore consider the above questions in 
the order of their statement, and examine the statutes that seem 
to bear upon the authority of the United States judge or a com- 
missioner for this district to issue a search warrant upon such 
facts as are allégea in the pétition herein. 

The warrant asked for is of a high and extraordinary nature. It 
is expressly guarded by article 4 of the original amendment to the 
constitution proposed by the flrst congress, and ratified by the sev- 
eral states, for the purpose i' securing the rights and liberty of the 
people from encroachment, disparagement, or violation by the féd- 
éral government through its departments, courts, or varions ofQ- 
cers, either military or civil; and unless such warrant is directly 
authorized by law, or cornes within the fair intendment of the same, 
it should not be issued. In Nelson v. U. S., 12 Sawy. 285, 30 Fed. 
112, which was a criminal prosecution under section 14 of the act of 
May 17, 1884, providing a civil government for Alaska, Judge 
Deady, in his very able opinion, says : 

"No particular question was made on the argument as to the scope and 
effect of the act, but, as it ,covçrs the whole ground, the most reasonable 
conclusion is that it supersedes or repeals ail former laws on the subject of 
intoxicaticg liquors in Alaslia." 
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And in U. S. v. Warwick, 51 Fed. 280, a case decided in this 
court, it is held that: 

"As to the importation, manufacture, and sale of Intoxlcating liguer in 
this district, section 14, supra, In connection with section 1955 of tlie Re- 
vised Statutes, and tlie régulations of the président, must be accepted as the 
law." 

In the latter case, section 20 of the act of June 30, 1834, which 
was by act of March 3, 1873, added as an amendment to section 1 
of the Alaska act of July 27, 1868, for the purpose of making this 
territory "Indian country" as to the introduction and disposai of 
spirituous liquors, is held not to be in force hère. As the act of 
July 27, 1868, with the amendment thereto of March 3, 1873, in- 
cludes ail the law of a local character upon the subject of spirituous 
liquors affecting Alaslca prier to the organic act of May 17, 1884, if the 
said amendment is not now in force, then, unless one or more stat- 
utes of a général character touching the subject in some way were 
extended over this country proprio Tigore upon its cession to the 
United States, it is plain that the only law applicable to the prés- 
ent case will be found in said act of July 27, 1868, and the organic 
act; and as my attention has not been called to any statute of a 
gênerai character that might, by the most strained construction, 
apply to this case, and haring been unable to flnd any such myself 
after a careful examination, I therefore conclude that thèse acts 
contain ail the law applicable to it. Section 14 of the organic act 
is as follows: 

"That the provision of ehapter three, title twenty-three, of the Revised 
Statutes of the United States, relating to the unorganized territory of 
Alaska, shall remain in full force, except as herein specially otherwise pro- 
vided; and the importation, manufacture and sale of intoxicating liquors 
in said district except for médicinal, mechanical and scientific purposes is 
hereby prohlbited under the penalties which are prorided in section nine- 
teen hundred and flfty-five of the Revised Statutes for the wrongful im- 
portation of distilled spirits." 

At thisr point in the case it is necessary, before going further, to 
détermine what effect this act had upon prior législation upon the 
same subject. What parts or provisions of said ehapter 3, tit. 23, 
were changed or repealed by it? Eepeals by implication are never 
favored by courts. 

"There must be a positive repugnancy between the provisions of the new 
law and the old to work a repeal of the old by implication, and even then 
the old law is only repealed to the extent of the repugnancy." Fabbri v. 
Murphy, 95 U. S. 191. 

In McCooI V. Smith, 1 Black, 459, Mr. Justice Swayne said : 

"A repeal by implication is not favored. The leaning of the courts is 
against the doctrine, if it be possible to reconcile the two acts together." 

Numerous other authorities could be given to the same effect, 
but even thèse seem hardly necessary upon the proposition they 
are cited to support, for the législative mind seems to hâve at- 
tempted, by the very language used in the act, to preclude any 
question about its object and intention. It is expressly declared 
that the provisions of said ehapter 3, tit. 23, "shall remain in full 
force, except as herein specially otherwise provided." Under the 
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rule governing repeals by implication, and the peculiar language 
of the act itself, most of tlie old law must be in force. Section 14 
is broader than section 1955 in two respects, for while tbis section 
is only against "distilled spirits," and confers upon the président 
the power to "restrict, and regulate, or to prohibit," it is against 
"intoxicating liquors," and absolutely proMbits such liquors except 
for the three purposes named. As thèse changes are not répug- 
nant to the intention and spirit of said section, I hold that it is 
still in force as to distilled spirits, and only modified as to the power 
of the président. In this I am following a well-established doc- 
trine, which is very concisely stated by Mr. Justice Field in Chicago, 
M. & St. P. ]J. Co. V. U, S., 127 U. S. 406, 8 Sup. Ct 1194, as foUows: 

"When there are two acts or provisions of law relating to the same sub- 
ject, effect is glven to both if that be practicable. If the two are répug- 
nant, the latter will operate as a repeal of the former to that extent; but 
the second act will not operate as such repeal merely becausè it may repeat 
some of the provisions of the first one, and omit others, or add new pro- 
visions." 

Section 14 of the organic act refers to section 1955 for its pen- 
alty; hence this part of it is not repealed; and, if the rest is, then 
we hâve a unique statute, — ^that is, one consisting veholly of a 
penalty. So far as thèse statutes relate to the subject of intoxi- 
cating liquors they are in pari materia, for they hâve a common 
object, and are intended to prevent a common evil, and should be 
looked at as one statute in explaining their meaning and import. 
Ryan t. Carter, 93 U. S. 78; Harrington v. U. S., 11 Wall. 356; 
Vane v. Newcombe, 132 U. S. 220, 10 Sup. Ct. 60. In section 1955 
it provides that "the président shall hâve power" to make régula- 
tions necessary to carry out its provisions, and in section 14 of the 
organic act it is declared that he "shall make such régulations" as 
are necessary to carry out its provisions. Thèse régulations hiive 
been made by the président, and if, under either one or both of 
said statutes, the vrarrant asked for can be issued, then the request 
of the pétition should be granted. In section 1955 it is declared, 
among other things, that: 

"DiBtilled spirits landed or attempted to be landed or used at any port 
or place in the territory, in violation of such régulations, shall be forfeited; 
and if the value of the same exceeds four hundred dollars the vessel upon 
which the same Is found, or from which they hâve been landed * • • shall 
be forfeited." 

As the forfeiture provided for in this statute is against personal 
property and vessels carrying or landing it, any attempt to enforce 
such forfeiture would be Tain without first seizing the property 
and bringing it within the power of the court. And it is a well- 
settled rule that proceedings to enforce a forfeiture are in the 
nature of actions in rem, and that seizure is a jurisdictional fact 
which must précède the commencement of such proceedings. The 
Washington, 4 Blatchf. 101, Fed. Cas. No. 17,221; The Bolina, 3 
Fed. Cas. No. 1,608; The Ann, 9 Cranch, 289. In the latter case it 
is stated that: 

"In order to Institute and perfect proceedings In rem it is necessary that 
the tbing should be actually or constructively within the reach of the court.'*" 
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The pétition allèges that domestic intoxîcating lîquor, commonly 
called "whisky," is believed to be at certain premises within this 
district, and that the same has been unlawfully imported or brought 
into it. The executive order of May 4, 1887, says : 

"No Intoxicatlng liquors shall be landed at any port or place in the terri- 
tory of Alaska witliout a permit from the chief offlcer of the customs at 
such port or place, to be issued upon évidence satisfaetory to such offlcer that 
the liquors are Imported and are to be used solely for sacramental, médic- 
inal, mechanical, or scientific purposes." 

It is the practice of the customs offlcers to seize ail such liquors 
when found in the hands of persons attempting to land it from 
boats or vessels at any port or place in the territory contrary to 
law. But suppose the liquors are elandestinely landed and carried 
into the country. How far inland must they be taken before they 
become purged of their illégal nature, or exempt from the ban of 
the law upon them? Is there an arbitrary Une or distance from 
the wharf or beach at which the customs offlcer must stop, and 
just beyond which the smuggler can store his illicit goods in safety, 
or even openly display them and laugh at the law? A construc- 
tion which would sanction so glaring an évasion of the whole policy 
and object of the law and the executive order ought not to be 
adopted. Pénal laws, though subject to what is known as the 
"rule of strict construction," should not be construed with such 
technical strictness as to defeat the obvious intention of the law. 
American Fur Co. v. U. S., 2 Pet. 358. "A thing within the inten- 
tion of the makers of the statute is as much within the statute 
as if it was within the letter." U. S. v. Babbit, 1 Black, 55. But 
under the strictest rules of construction, if the statutes upon the 
subject are to stand as I hâve indicated, I think the warrant should 
be issued. Having thus determined the ûrst question in the case, 
but little need be said in passing upon the other one. 

Section 1957 of the Bevised Statutes provides: 

"Until otherwise provided by law ail violations of this chapter, and of 
the laws hereby extended to the territory of Alaska and the waters there- 
of, committed within the limits of the same shall be prosecuted in any dis- 
trict court of the United States in California or Oregon, or in the district 
courts of Washington; and the collector and deputy coUectors appointed 
for Alaska territory, and any person autliorized In writing by either of them, 
or by the secretary of the treasury, shall hâve power to arrest persons and 
seize vessels and merchandise liable to fines, penalties or forfeitures under 
this and the other laws extended over the territory." 

There is no repugnancy between this statute and section 14 of 
the organic act; but section 3 of said act establishes a district 
court for Alaska, and thus establishes a new forum, in which the 
offenses against the provisions of chapter 3, tit. 23, of the Revised 
Statutes must be tried. The new law changes or repeals the old 
in this respect. But courts hâve generally upheld parts of a 
statute capable of standing alone when other parts hâve been re- 
pealed by implication because répugnant to a later act. Presser 
V. Pedple of Illinois, 116 U. S. 252, 6 Sup. Ot. 580; In re Canal 
CertiflcateS JColo. Sup.) 34 Pac. 274; Cooke v. Ford, 6 Fed. Cas. No. 
3,173; Wood v. U. S., 16 Pet. 342. In the case of Wood y. U. S., 
Mr. Justice Story said : 
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"There must be a positive repugnancy between tlie provisions of the new 
lavFS and those of the old; and even then the old law is repealed by im- 
plication only pro tanto to the estent of the repugnancy." 

However, the very language used in the organic act and that 
used in section 1957 plainly shows that the former should not be 
held to repeal the latter' in toto, or at ail, except as to that part 
providing the court in which offenses named in the chapter should 
be tried. The new act déclares that this chapter "shall remain 
in full force" except as otherwise specially provided; and section 
1957 only makes prosecutions for violations of said chapter triable 
in the courts of California, Oregon, and Washington "until other- 
wise provided by law." When the organic act was enacted, the 
prosecutions mentioned in said section were otherwise provided for 
by law, and ail that portion of the section from the beginning 
down to and including the word "Washington" became inoperative 
or was repealed by implication. It was only intended to be tem- 
porary. If the rest of this section is allowed to stand, then it 
gives the collector, his deputies, and any person authorized by either 
of them in writing, the "power to arrest persons and seize vessels 
and merchandise liable to fines, pénal ties or forfeitures under this 
and other laws extended over fhe territory." The président seems 
to hâve understood or believed that this law was in force after the 
organic act was adopted, for in his circular of May 4, 1887, he puts 
the control of intoxicating liquors to be landed at any port or 
place in Alaska under "the chief oificer of the customs." Now, 
while this does not hâve the binding force of a décision from a 
superior judicial tribunal, yet in the language of Mr. Justice Har- 
lan in U. S. v. Johnston, 124 U. S. 236, 8 Sup. Ct. 446: 

"The contemporaneous construction of a statute by those chargea with 
îts exécution, especially when it has long prevailed, is entitled to great 
weight, and should not be disregarded or overturned except for cogent rea- 
sons, and unless it be clear that such construction is erroneous." 

And he cites a number of authorities in support of the rule which 
he says has often been announced by the court. But it may be said 
that, admitting the authority of the customs oflQcers to seize intox- 
icating liquors while they are being landed contrary to law, yet 
after they hâve escaped the vigilance of thèse ofiBcers, and passed 
through the guard Une that they are supposed to maintain along 
our coast, then the marshal or his deputies should seize them. Up- 
on this point I express no opinion, further than that the collector 
can exécute the warrant, because it is not in the case. By his 
pétition he asks for this warrant, and from my holding that it 
should issue, and that he may exécute the same, it cannot be im- 
plied that another ofûcer of the district might not obtain its issn- 
ance and hâve the same power in executing it. If any person had 
been caught in the act of illegally landing thèse liqttors, the customs 
officers could hâve seized them without a warrant. Under the law, 
as I understand it, I think both questions in the case must be de- 
cided in favor of the petitioner, and the warrant wiU be issued. 



LEW JIM V. UNITED STATES. 953 

LBW JIM T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 18, 1805.| 

No. 186. 

L Cbinesb BxcijTtsioiî Actb— Mbrchants . 

A Cbinese person who, during his résidence In the United States, wa» 
engaged In business as a member of a flrm of dealers In faacy goods, but 
occaslonally, during a year prevlous to bis departure for a temporary visit, 
worked for short perlods as a bouse servant, in order to accommodate an 
old employer at tîmes when be was wltbout a servant, was engaged in 
manual labor witbin the meaning of section 2, Act Gong. Nov. 3, 1893, 
known as the "McCreary Act." 

8. Samk— Application to Pbrsons Lbatino thk Countrt befokb Their Pas- 

BAGB. 

Act Nov. 3, 1893, applies to Cbinese persons formerly residlng in the 
United States, who left the country before the passage of the act, and 
afterwards seek to return. 

Appeal from the District Court of the United Statea for the 
Northern District of California. 

This was an application by Lew Jim for a writ of habeas corpus 
to obtain his discharge from the custody of the collecter of the port 
of San Francisco. The district court remanded the petitioner to 
the custody of the collector. Petitioner appeals. AflQrmed. 

Henry C. Dibble, for appellant 
Charles A. Carter, U. S. Atty. 

Before McKENNA, Circuit Judge, and HANFOED and HAW- 
LE Y, District Judges. 

McKENNA, Circuit Judge. The appellant is a subject of the 
emperor of China, and claims to hâve been a résident Cbinese per- 
son in San Francisco, and partner in the Chinese flrm of Bing Kee, 
dealers in Japanese fancy goods, 619 Dupont street, his interest 
being fl,000, and that he departed for China September 6, 1892, 
for a temporary visit, and that he returned on the Ist day of April, 
1894, to résume his business as a member of said flrm. The col- 
lecter of the port would not permit him to land, and he applied to 
the district court for writ of habeas corpus, which veas issued, 
and the matter referred to a référée to take the testimony and re- 
port his conclusion to the court. The référée reported that appel- 
lant had failed to establish by the testimony of two crédible wit- 
nesses, other than Chinese, the fact that during the period of one 
year prior to his departure for China he was not engaged in the 
performance of any manual labor except such as was necessary in 
the conduct of his business as a merchant, as required by section 2 
of the act of congress approved November 3, 1893, known as the 
"McCreary Act." The report was excepted to, but conflrmed by 
the district court, which held that he was "a Chinese person, for- 
bidden by law to land within the United States, and has no right 
to be or remain therein," and entered a judgment remanding him 
to the custody from which he was taken. From this judgment this 
appeal is taken. 
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The évidence establishes that appellant had an interest in tlie 
firm of Bing Kee at his departure, and also shows (by a white wit- 
ness) that for periods of varying lengths, not exceeding two weeks 
at any one time, he worked as a house servant within a year before 
his departure, and received wages. This was donc for the accom- 
modation of an old employer at times when he was without a serv- 
ant. Appellant, however, contends that such employment did not 
constitnte the performance of manual labor within the meaning 
of section 2 of the McCreary act The Chinese exclusion acts are 
undoubtedly directed to the exclusion of laborers, but to effectually 
accomplish this purpose it became necessary not only to make cer- 
tain the définition of the term, but to make also certain the défini- 
tion of the term "merchant," under which name impositions upon 
the law were practiced. This was done by the McCreary amend- 
ment to the Geary law, and the burden of proof was cast on the 
Chinaman to afflrmatively establish his character as a merchant. 
Section 2 of the amendment is as follows: 

"The words 'laborer' or 'laborers,' wherever used In this act, or in the act 
to whIch this Is an amendment, shall be construed to mean both skilled and 
unskilled manual laborers, including Chinese employed in mining, fishïng, 
huckstering, peddling, laundrymen, or those engaged in taking, drying, or oth- 
erwise preserving shell or other fish for home consumption or exportation. 
The term 'merchant,' as employed herein and in the acts to which this is 
amendatory, shall hâve the foUowing meaning and noue other: A merchant 
is a person engaged in buying and selling merchandlse, at a flxed place ot 
business, which business Is conducted In his name, and who during the time 
he claims to be engaged as a merchant does not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant When an application is made by a Chinaman for entrance 
into the United States on the ground that he was formerly engaged in this 
country as a merchant, he shall establish by the testimony of two crédible 
witnesses other than Chinese the fact that he conducted such business as here- 
inbefore deflned for at least one year before his departure from the United 
States, and that during such year he was not engaged in the performance of 
any manual labor, except such as was necessary in the conduct of his busi- 
ness as such merchant, and in default of such proof shall be refused land- 
ing. * • * " 

The provisions of the section are very strict, and we think appel- 
lant engaged in manual labor within its meaning. 

The appellant further urges that, as he departed prior to the 
passage of said section 2, he is not within its provisions, and hence 
was not required to establish that he did not engage in manual 
labor other than in his business. We are unable to concur in this 
view. It is true, as we hâve said, the exclusion acts are directed 
against laborers, and that by the treaty between the United States 
and China, which was in existence at the time judgment was ren- 
dered, merchants "shall be allowed," to quote the treaty, "to go 
and come of their own free will and accord." It is, at this late 
day of the subject, almost as superfluous to say as to argue that it 
is compétent for the TJnited States to impose conditions on this 
permission. An intention to do so might not be imputed on am- 
biguous language, but, where the language is plain, the courts must 
so interpret it. And we think it is plain, and, considering its ob- 
ject, unmistakeable. By previous législation, Chinese laborers could 
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not corne at ail, and tb prevent their entering under the dlsguise 
of merchants was the object of section 2 and its carefui définitions 
and provisions. It was an immédiate remedy for an immédiate 
-evil. The judgment of the district court is therefore afQrmed. 



LAI MOY V. UNITED STATES. 
(Circuit Court of Appeals, Ninth Cli-cult February 18, 1895.) 

No. 194. 

1. Chikese Exclusion Acts— Merchants. 

A Chinese person who, during half hia time, is engaged in cutting and 
sewing garments for sale by a flnn of which he is a member, Is not a 
merchant, withln the meaning of section 2 of Act Gong. Not. 3, 1893, 
known as the "McOreary Act" 
S. Samb — Application to Pbrsons Lbaving the Countbt befoeb Passage dp 
THE Act. 

Act Gong. Nor. 3, 1893, linown as the "McCreary Act," applles to Chinese 
persons who left the country before the passage of the act, and afterwards 
seek to return. Lew Jim v. U. S., 66 Fed. 953, foUowed. 

Appeal from the District Court of the United States for the 
Northern District of California. 

This was an application by Lai Moy, a Chinese person, for a 
writ of habeas corpus. The district court remanded petitioner, 
who now appeals. 

This is an appeal from a judgment of the district court, Northern district of 
Cîalifornia, rendered against appellant on habeas corpus proceedings. He 
claimed the right to land in the United States as a merchant, but the right 
was denied by the collector of the port of San Francisco. In his pétition, he 
says, after stating he was imprisoned and detained by the master of the steam- 
ehlp City of Pékin, elaiming to act under the Chinese exclusion act, that he 
"does not come within the restrictions of said acts, but, on the contrary, your 
petitioner allèges that said passenger was a résident of the United States, and 
departed therefrom on the steamship Belgic, on or about the 6th day of Octo- 
ber, 1892; that said passenger is not a laborer, but, on the contrary, is a mer- 
chant and a member of the firm of Lum Chong Bro. & Co., dealers in dry 
goods and clothing; that he conducted said business, under said name for more 
than one year prier to his said departure; that during sueh time he was not 
engaged in the performance of any manual labor, except such as was necessary 
in the conduct of his business as such merchant." The référée to whom the 
matter was referred reported adversely to appellant, and recommended his 
remand, and this report was affirmed by the district court. The testimony 
shows that he departed from the United States on the steamer Belgic on Oc- 
tober 6, 1892, and that he was at such time and for some years before a mem- 
ber of the flrm of Lum Chong, 746 Commercial street, which did a clothing and 
dry goods business,— sold, to quota from appellant's testimony, "Chinese cloth- 
ing, silks," etc., and also manufactured "pants and coats," etc. To the ques- 
tion, "What did you do in carrylng on the business of the firm?" he answered, 
"I used to sell goods and eut out clothes." The following testimony was then 
given: "Q. Are you a clothes cutter? A. Yes, sir; I understand it. Q. Was 
not that your principal business? A. That and selling goods. Q. Did you 
make clothing other than to eut them? A. Sometimes. Q. Now, when you 
say sometimes, what do you mean by that? A. Well. if we were in a rush, 
auy one of us would take a hand on the sewing machine. Q. What propor- 
tion of your time were you employed in cutting and making clothing during 
the last year before you wcnt to China? A. I suppose nearly equally di- 
vided." This testimony was corroborated by another witness. 
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Section 2 of the McCreary act Is as follows: "The words laborer' or 
'laborers,' wherever used in thls act, or in the act to which this is an amend- 
ment, shall be construed to mean both skilled and unskilled manual laborers, 
Includlng Ohlnese employed in mining, flsbing, huckstering, peddling, laun- 
drymen; or those engaged in tabing, drying, or otherwise preserving sbell or 
other fish for home consumption or exportation. ïhe term 'merchant,' as 
employed hereln and in the acts of whlch thls is amendatory, shall hâve the 
foUowing meaning and uone other: A merchant is a person engaged in buy- 
ing and selling merehandise, at a fixed place of business, which business is 
condueted In his name, and who durlng the time he claims to be engaged as 
a merchant does not engage in the performance of any manual labor, except 
such as is necessary in the conduct of his business as such merchant. When 
an application is made by a Chinaman for entrance Into the United States 
ou the ground that he was formerly engaged in this country as a merchant, 
he shall establish by the testimony of two crédible witnesses other than 
Chlnese the fact that he condueted such business as hereinbefore deflned for 
at least one year before his departure from the United States, and that 
durlng such year he was not engaged in the performance of any manual 
labor, except such as was necessary in the conduct of his business as such 
merchant, and in default of such proof shall be refused landing. * * *" 

The assignments of error are as foUows: First, that said district court 
erred in decidlng that said Lai Moy was not a domiciled Chlnese merchant, 
and not entltled to enter and remain in the United States; second, that said 
court erred In decidlng that it was necessary for the petltloner to prove by 
two witnesses other than Chinese that, for more than one year prior to his 
departure for China, he had not been engaged In the performance of any 
manual làbor other than such as was necessary in the conduct of his business 
as a merchant; thlrd, that the court erred in holding and decidlng that peti- 
tioner was not a merchant, because wlthin one year of his departure for China 
he had performed certain manual labor in connection with his business as a 
partner In the flrm of Lum Ohong, clothlng and dry-goods merchants; fourth, 
that the court eiTed in holding and decidlng that petitioner. Lai Moy, was and 
is a Chlnese laborer, and therefore not entltled to return to and remain in the 
United States. 

Henry C. Dibble, for appellant 
Charles A. Garter, U. S. Atty. 

Before McKENNA, Circuit Judge, and HANPORD and HAW- 
LEY, District Judges. 

After making statement of the case above, McKENNA, Circuit 
Judge, delivered the following opinion: 

The assignments of error, as said by appellant's counsel, présent 
two points: 

"First, the act of congress of November 3, 1893, requiring a résident Chi- 
nese merchant to establish his status in a certain way, and by a partlcular 
kind of proof, does not apply to the case of this petitioner, who departed 
from the United States prior to the enactment of the law; and, second, the 
évidence does not warrant the conclusion that the petitioner was not a rési- 
dent Chinese merchant, wlthin the meaning of the act of November 3, 1893, 
and the various restriction acts amended thereby." 

The ârst point we had occasion to consider and pass upon in 
Lew Jim v. U. S., fi6 Fed. 953, and we decided that the act of con- 
gress did apply to merchants departing prior to its enactment. 
The point, therefore, is not well taken. 

We think that the second point is also untenable. It will be 
observed that the définitions of the act are very careful and con- 
flned, and we may not enlarge them, The désignation "mer- 
chant" does not include, comprehensively, ail who are not labor- 
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ers, but strictiy "a person [to quote the act] engaged in bnyîng and 
selling merchandise." To fabricate merchandise, as appellant did, 
is not to buy and sell it. Nor may both be done, for the "mer- 
chant" may not (again to quote the act) "engage in the performance 
of any manual labor except such as is necessary in the conduct of 
his business as such merchant," — that is, in buying and selling 
merchandise; and the manual labor which is precluded is skilled 
as well as unskilled. One-half of appellant's time was engaged 
in cutting and sewing garments. This was manual labor not nec- 
essary in the buying and selling of merchandise. If we may in- 
dulge this, we may indulge more, and ail artificers would be ex- 
cluded from the act provided they worked for themselves or 
mingled with their proper work any trafic in merchandise. 

We think, therefore, that the judgment of the district court was 
correct, and it is afifirmed. 



Ex parte JBRVEY et al. 
(Circuit Court, D. South Carolina. March 12, 1895.) 

1. CONSTITUTIONAL 1/AW — IntEKSTATB COMMERCE — CAKRTIN0 LlQUOB INTO A 

State. 

The provision of the South Carolina "Uispensary Law" (section 33) for- 
bidding any person to brlng liquors Into the state, except as provided in 
that act, under penalty of fine and imprisonment, Is void, as an inter- 
férence with Interstate commerce, In so far as It is sought to be ap- 
plied to persons who brlng liquors Into a port of a state, without attempt- 
Ing to unload them from the vessel. 

2. Same— Effect of the Wilson Act. 

The Wilson act, passed by congress In August, 1890, merely opérâtes to 
subject liquors brought into a state to the police power thereof, whether 
in the original pacijages or not, and It gives the state no authorlty to im- 
pose penalties upon persons who bring liquors into a port of the state 
without attempting to unload them from the vessel. 
8. Htate and Fbdebal Cotjbtb— Comity — Habeas Cokpus. 

A fédéral court having before it, on writ of habeas corpus, persons ar- 
rested under a state law alleged to be in contravention of the constitu- 
tion of the United States, will not feel required, on the ground of comity, 
to remand them to the state courts, when the circumstances are such that 
delay In obtaining a décision upon the validlty of the law would cause 
great Injury to commerce. Minnesota v. Barber, 10 Sup. Ct. 8G2, 136 U. 
S. 313, and In re Van Vllet, 43 Fed. 764, followed. 

This was an application for a writ of habeas corpus to procure 
the release of J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and Henry 
Grardner, who are alleged to be held in custody by the sherifl of 
Charleston county, S. C, contrary to the laws and constitution of 
the United States. 

Bryan & Bryan, for petitioners. 

C. P. Townsend, Asst. Atty. Gen., and W. Gibbes Whaley, for 
respôndent. 

SIMONTON, Circuit Judge. Joseph E. V. Jervey, Sr., is the 
master, and the other petitioners constituted the crew of the 
schooner Carolina, a vessel of the United States, duly licensed for 
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conducting a coasting trade between ports and cities in tlie 
states of North Ca'rolina, G-eorgia, and South Carolina. In Feb- 
ruary last she was lying in the port of Savannab, and there took 
in a cargo consisting of 6 barrels mai'ked "whisky" and 22 barrels 
marked "vinegar," shipped on her to be transported by sea to 
Cliarleston, S. C, and for which she was to reçoive freight $75. As 
far as appears, none of the petitioners had any ownership in any of 
the barrels or their contents, or any other interest in them except 
the freight for their carriage between thèse two ports. Immediately 
on the arrivai of the Carolina alongside the wharf in Charleston, 
some time before daylight on 26th February, and before cargo was 
broken, thèse three men were arrested by the city police, and held 
in custody. On the same day a warrant was issued by George W. 
Rouse, Esq., a trial justice of the state, in thèse words: 

"The State of South Carolina, Charleston County. 
"Affidavit for Arrest Warrant. 

"Personally appeared before me E. C. Beach, who, being duly sworn, says 
that In the state and county above named, at Charleston, S. C, about the 
26th day of February, 1895, J. E. V. .Tervey, Sr., J. E. V. Jervey, Jr., and 
Henry Gardner dld unlawfuUy bring alcoholic liquors Into thls state, In vio- 
lation of section 33 of the dispensary act, and that Sergt. Quîn and Private 
MeCaffrey are materlal witnesses for the state. E. O. Beach. 

"Swom to before me, this 26th day of February, 1895. 

"George W. Rouse, Trial Justice. 

"South Carolina, Charleston County. 

"Arrest Warrant 

"By George W. Rouse, Trial Justice, in the Court and State Above Named, 
to Any SherlfC or Oonstable B. O. Beach: Whereas, complaint has been made 
unto me by B. C. Beach that J. E. V. Jervey, Sr., and J. E. V. Jervey, Jr., 
and Henry Gardner did unlawfully bring into the state, in violation of section 
33 of the dispensary act, alcoholic liquor, thèse are therefore to command 
you to apprehend the said J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and Heury 
Gardner, and to brlng them before me to be dealt with accordlng to law. 

"Given under my hand and seal, at Charleston, this 26th day of February, 
1895. George W. Bouse, Trial Justice." 

By virtue of this warrant, they were arrested, and put in custody. 
They gave bail, but were surrendered by their bail to the sherifE 
in whose custody they were when the pétition was fliled. The 
petitioners are in custody because they, master and crew of the 
schooner Carolina, transported in the schooner, for freight money. 
thèse barrels of whisky, from the port of Savannah, in the state of 
Georgia, to the port of Charleston, in this state. It is charged that 
in so doing they violated section 33 of the dispensarv'- act of this 
state, in thèse words: 

"No person, except as provlded in thls act, shall brlng into this state, or 
transport from place to place within this state, by wagon, cart, or other ve- 
hicle, or by any other means or mode of carriage, any liquor or liquids con- 
taining alcohol, under a penalty of one hundred dollars or imprlsonment for 
thirty days for each offlence, upon conviction thereof, as for a misdemeanor." 

The petitioners allège that this section of the dispensary law, so 
far as it is sought to apply it to them, is an attempt to regulate 
commerce between the states, and is in conflict with the constitu- 
tion and laws of the United States, and therefore null and void. 
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The issue thus presented is one cognizable in this court "Under 
the provisions of sections 751 to 753 of the Revised Statutes of the 
United States, the courts of the United States and their judges 
hâve jurisdiction upon a writ of habeas corpus to inquire into the 
cause of the imprisonment of the petitioner; and if, upon such 
inquiry, he is found to be in custody for an act done or omitted 
in pursuance of a law of the United States, he is entitled to be 
discharged, no matter from whom or under what authority the 
process under vehich he is held may hâve issued, the constitution 
and laws of the United States made in pursuance thereof being the 
suprême law of the land." In re Neagle, 39 Fed. 833; Ex parte 
Rovall, 117 U. S. 241, 6 Sup. Ct. 734; Ex parte McCready, 1 Hughes, 
598, Fed. Cas. No. 8,732; Electoral Collège of South Carolina, 1 
Hughes, 571, 8 Fed. Cas. No. 4,336; Wildenhus' Case, 120 U. S. 1, 7 
Sup. Ct. 385. Is the act of the législature of South Carolina upon 
which this arrest was based in conflict with the constitution and 
laws of the United States? The act déclares it a misdemeanor,^ 
punishable by fine or imprisonment, for any person,, except as pro- 
vided in the act, to bring into this state, by any means or mode of 
carriage, any liquor or liquids containing alcohol. Is it a régula- 
tion of commerce? It relates to liquids or liquor containing alcohol, 
— an article of commerce. "That ardent spirits, distilled liquors, 
aie and béer, are subjects of exchange, barter and trafflc, like any 
other commodity in which a right of trafïic exists, and are so recog- 
nized by the usages of the commercial world, the laws of congress, 
and décisions of the court, is not denied." Leisy v. Hardin, 135 U. 
S. 110, 10 Sup. Ct. 681. The dispensary act itself recognizes alco- 
holic liquors as the subject of interstate commerce, as it provides 
for their transportation ; and, when imported, it recognizes them 
as subjects of exchange, barter, and trafflc, for it provides elaborate 
machinery for the sale of them to the people of the state. This 
being so, the act does not forbid absolutely the importation of thèse 
liquors or liquids, but forbids their importation, "except as provided 
in this act." The provision, therefore, is clearly a régulation of com- 
merce. "Commerce among the states consists of intercourse and 
trafflc between their citizens, and includes the transportation of 
persons and property, and the navigation of public waters for that 
purpose, as well as the purchase, sale, and exchange of commodi- 
ties." Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 190, 5 Sup. 
et. 826. Transportation is essential to commerce, or rather is com- 
merce itself, and every obstacle to it or burderi laid on it by légis- 
lative authority is regulative. Eailroad Co. v. Husen, 95 Ù. S., at 
page 470. See, also, Hall v. De Cuir, Id. 485. The power to reg- 
ulate commerce is vested in congress, is complète in itself, and ha s 
no limitations other than those prescribed in the constitution, 
(jibbons v. Ogden, 9 Wheat. 1. This power so vested in congress 
is the power to prescribe niles by which it should be governed, 
that is to say, the conditions upon which it shall be conducted, — to 
détermine when it shall be free, and when subject to duties or 
other exactions. Gloucester Ferry Co. v. Pennsylvania, supra. This 
power is exclusive. "Ail that portion of commerce with foreign 
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countries or between the states, which consists in the transporta- 
tion, purchase, sale, and exchange of commodities is natiomal in its 
Gharacter. Hère there can, of necessity, be only one System or 
plan of régulation, and that congress alone can prescribe. Its 
nonaction with respect to any particular commodity or mode of 
transportation is a déclaration of its purpose tbat the commerce 
in that commodity or by that means of transportation shall be free." 
County of Mobile v. Kimball, 102 U. S., at page 697. 

The power to regulate commerce is so complète in itself, acknowl- 
edging no other limitations than those prescribed in the constitu- 
tion, and so coextensive with the subject on which it acts, that it 
cannot be stopped at the extemal boundaries of a state; it enters 
into the interior. Leisy v. Hardin, 135 U. S., at page 111, 10 Sup, 
et. 681. The feebleness of the Confederacy, formed during the 
Rerolution, over this subject, was one of the prime causes of the 
convention of 1789; and this provision of the constitution to meet 
this question, and to confer absolute and exclusive control over com- 
merce in congress, was the resuit. The nature of this provision 
and its correction of the evils it was intended to cure require that 
a similar power should not exist in the states. County of Mobile 
V. Kimball, 102 U. S. 691. It is true that in certain cases in which 
the législation of the state is not directed against commerce, but 
relates to the rights, duties, and obligations of citizens, and aflects 
the opérations of foreign and Interstate commerce, or persons en- 
gaged in that commerce remotely and indirectly, such législation 
does not conflict with the constitution. Sherlock v. Alling, 93 U. S. 
100. But that is not this case. Hère the prohibition is direct and 
complète. The case itself shows the distinction. The législation 
condemned ox^erated directly upon commerce, either by way of tax 
upon its business, license upon its pursuit in particular channels, 
or conditions for carrying it on. Page 102. We are not left to 
conviction or to the application of abstract principles. In Bowman 
v. Railway Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, the suprême court 
of the United States held that: 

"The statute of tbe state of lowa, forbidding, under penalty, common car- 
riers, thelr agents or any person, to bring liquor into the state unless pre- 
viously furnished with a certificate from the county auditor that the con- 
signée was authorized to sell the same, was void as a régulation of interstate 
com-nerce." 

This power to regulate interstate commerce being vested in con- 
gress, it is within the power of congress to permit its exercise in 
whole or in part by the states. In sections 4278 and 4279 of the Re- 
vised Statutes of the United States, relating to nitro-glycerine and 
other explosives, congress gives directly to any state, territory, dis- 
trict, city, or tovni the right to prohibit the introduction of such 
substances into their limits for sale, use, or consumption therein. 
The législation with regard to spirituous liquors and their relation 
to interstate commerce is in what is known as the "Wilson Act" (26 
Stat. 313). To construe this act, we must ascertain the mischief it 
was intended to remedy. The right of the states under the police 
power to regulate, restrain, forbid the use, sale, and keeping of 
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Intoxicating liquors within their own boundaries had been fully 
established bv a long line of authorities. Boston Béer Co. v. Mas- 
sachusetts, 97 U. S. 25; Foster v. Kansas, 112 U. S. 201, 5 Sup. Ct. 
8, 97; Mugler v. Kansas, 123 U. S. 659, 8 Sup. Ct. 273; Crowley v. 
Christiensen, 137 U. 8. 91, 11 Sup. Ct. 13. But the décisions of tlie 
same court liad declared that sealed packages were not within the 
police power. Instances were of constant occurrence in which im- 
porters would carry into a state, whose laws forbade the sale of 
intoxicating liquors, sealed packages of conrenient size, which were 
sold in that condition, protected under thèse décisions. Thus, the 
laws of the state were evaded and set at naught, and the humane 
design of the législation was entirely defeated. Every effort to 
destroy this evil failed, and finally, in Leisy v. Hardin, 135 IL S. 
100, 10 Sup. Ct. 681, the suprême court declared the law granting 
immunity to the sealed package. It was promulgated April 28, 
1890. In August, 1890, congress met the décision with the Wilson 
bill, and in effect declared it inoperative for the future. Thèse 
are the words of the act: 

"That ail f ermented, dlstilletJ, or other Intoxicating liquors or liquida trans- 
ported Into any state or territory or remalning therein for use, consumption, 
sale or storage therein, shall upon arrivai in such state or territory be sub- 
ject to the opération and effect of the laws of such state or territory enacted 
in the exercise of its police powers, to the same extent and in the same 
manner as though such liquids or liquors had been produced in such state or 
territory, and shall not be exempt therefrom by reason of being introduced 
therein m original paciiages or otherwise." 

It will be noted that the act deals only with the liquors trans- 
ported into a state, and déclares them subject to the police power, 
whether in the original package or not. This is the full extent of 
its opération. It gives the states no new power. In re Rahrer, 
140 U. S. 545, 11 Sup. Ct. 865. It simply puts in the same char- 
acter liquors made in or being in the state and imported liquors in 
sealed packages or otherwise. As it is expressed by Mr. Justice 
Miller in his work on the Constitution (page 676), after this act took 
effect (the Wilson act), "such liquors introduced into the state 
from another state, whether in original package or otherwise, be- 
came subject to the opération of its then existing laws, enacted in 
exercise of its police powers." The liquors must flrst be introduced 
into the state before thèse laws can operate. It is upon their' 
arrivai within the state — that is, when the transit terminâtes (In 
re Van Vliet, 43 Fed. 761) — that the police power can act; and up 
to and until that time the police power cannot act (In re Lanford, 
57 Fed. 570). 

The prisoners hâve been arrested for bringing liquors into the 
state, The undisputed facts are that the goods were shipped at 
the port of Savaiinah, G-a., for this port, on the schooner of which 
they are master and crew, at a stipulated freight for carriage by 
sea. This was an act of Interstate commerce. Whenever a com 
modity has begun to move as an article of trade from one state to 
another, commerce in that commodity between the states has com- 
menced. The Daniel Bail, 10 Wall. 557. It can make no différence 
that this was the flrst voyage of this schooner, and that she may 
■ v.66F.no.6— 61 
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not hâve theretof ore been engagea in the business of a common car- 
rier. The law of interstate commerce affecta every citizen of the 
United States. Its protection and its penalties weigh equally on 
ail. It is also not disputed that, immediately on reaching the 
wharf, they were arrested and detained in custody by the city police, 
and afterwards held under the warrant produeed hère; that they 
did not laffld their cargo or any part of it; and that, when they were 
arrested, it was afloat. The transportation was not ended. They 
were actually engaged when arrested in interstate commerce. Their 
détention by the police was unlawful, and the warrant by which 
they were incarcerated is based on a provision of law in conflict 
with the constitution and law of the United States. It is wholly 
void. 

The learned représentatives of the attorney gênerai pressed upon 
the court that it should hold its hand in déférence of and in comity 
with the state court. The advice of the suprême court of the 
United States in Cook v. Hart, 146 U. S. 195, 13 Sup. Ct. 40, meets 
with the hearty sympathy and approval of this court. But in Re 
Frederich, 149 U. S. 70, 13 Sup. Ct. 793, that high tribunal recog- 
nizes that, under spécial facts and circumstances, it is the duty of 
this court to act, and not to remand the prisoner to the state courts. 
Thèse facts occur in this case. The question involved in it affects 
the commerce of every port in the state. Delay would work irrép- 
arable mischief. Let the channels of trade become once diverted, 
and it may take the life of a génération to restore them. If it be 
accepted that the master and crew of any vessel arriving at any 
port in South Carolina may be arrested and imprisoned simply for 
carrying goods in the course of foreign or interstate commerce, and 
while engaged in such transportation, and that they would hâve no 
protection, no vessel would venture to touch at any of them. The 
dispensary law has become fixed in the législation of the state of 
8outh Carolina. It is for the interest of ail her citizens that it 
be settled, and the constitutionality of ail its parts ascertained, and 
that speedily. But were this matter to be remanded to the trial 
justice who issued the warrant, and the cause take its slow course 
through that tribunal, then on appeal to the circuit conrt, then to 
the state court, then to the suprême court of the state, and by 
writ of error to the suprême court of the United States, years may 
intervene before a final décision can be reached. The cause can 
go up from this court direct to the suprême court of the United 
States. Besides this, the conclusion reached is that this clause of 
the dispensary act, so far as it has been made to apply to thèse 
petitioners, is absolutely void. Following the example of Caldwell, 
J., in Re Van Vliet, 43 Fed. 764, and of the circuit court in Minne- 
sota V. Barber, 136 U. S. 313, 10 Sup. Ct. 862, the case is retained 
hère. 

It is ordered that the prisoners be discharged from custody. 



IN KE CHARGE TO GRAND JUEY. 963 

In re CHARGE TO GRAND JURY. 

(District Court, N. D. New York. March 19, 1895.) 

Lace op Facilitibs Fitrnishbd to the Court for thb Transaction of Busi- 
ness — Need of an Ofpicial Stbnogbapher — Nebd of Additional Bail- 
IFF8 — Want of Provision for Furnishing Mbals to Jtjrors in Civil 
Cases— FAiiiDBB to Provide Funds for Terms of Court. 

The following is a portion of a charge delivered to a grand jury 
at Utica by the district judge (ALFRED C. COXE) March 19, 1895, 
together with a presentment thereon made by the grand jury, at 
Utica, March 27, 1895, 

COXE, District Judge (charging grand jury). There is another mat- 
ter to which I désire to call your attention, with the request that, 
after investigation, you make such presentment upon the subject as 
you may deem proper. I refer to the facilities, or, rather, the lack of 
facilities fumished to this court. Ail patriotic citizens, no matter 
how they differ upon other subjects, unité in the désire that the 
courts of our country shall be conducted with dignity and décorum, 
80 as to command the respect and confidence of ail. The people 
of this State hâve favored every amendment to the constitution 
intended to increase the efflciency of the courts. It is unnecessary 
for us to emulate the pomp and ceremony which surround the tri- 
bunals of foreign countries, but it is of the utmost importance that 
our courts, both state and fédéral, should be provided with the 
necessary conveniences with which to transact the business con- 
flded to their care in a decorous manner and in conformity with 
modem usages. Especially is this true of the fédéral courts, which 
represent the judicial branch of the national govemment, and are 
charged not only with the interprétation and construction of the 
national laws, but often with the maintenance of the national honor. 
They should be models in ail that goes to make up a digniâed, effi- 
cient and orderly judicial tribunal. Not only are the means and 
appliances fumished thèse tribunals inferior in many respects to 
those of the highest courts of our state, but, I believe, that it can 
be demonstrated that the circuit and district courts of the United 
States, charged with the décision of the most vital and far-reaching 
questions, having to dispose of causes often involving millions 
of money, hâve not as good facilities for the transaction of busi- 
ness as some of the police courts of our larger cities. 

Let me be more spécifie. A stenographer is now a necessary 
adjunct of every well-conducted trial. In this âge of superlative 
progress we are not contented to revert to the antique methods of 
a quarter of a century ago. Time and money are saved by enlist- 
ing the services of those expert writers, who are able to take the 
évidence as fast as it falls from the lips of the witnesses. A court 
that adopts the method of writing down the évidence in long 
hahd is regarded as intolerably slow and behind the âge, and yet 
in the United States courts there is no officiai stenographer. Other 
courts hâve felt the impulse of modem progress, but the fédéral 
courts in this respect are in the condition of a century ago. When 
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a stenographer reports a ciTil cause hère he is furnished and paid 
for by the lawyer for the plaintlff, or défendant, unless they agrée 
to divide the expense between them. The presiding judge has 
no control over his action. He follows the direction not of the 
court, but of the parties who employ him. There is no offlcial 
record. The inconvenience and impropriety, to say nothing of the 
graver abuses which may occur, and do occur under this System, 
suggest themselves at once. Not only is it unfair to litigants to 
compel them to bear this burden, but it is unseemly that one who 
bears such an important relation to the court should be the paid 
assistant of the attorneys. It is true that in some of the causes 
tried hère the services of a stenographer are not needed. It may 
be that you will say that the appointment of an officiai stenog- 
rapher is unnecessary, but surely the court should hâve the au- 
thority to employ one in every case "where, in the opinion of the 
judge, the issues involved are of sufQcient importance to justify 
the expense. 

Again, a few years ago, in 1888, I believe, the congress of the 
United States paused long enough from the task of elucidating the 
momentous questions which confronted it, to pass a bill reducing 
the number of bailiffs in the fédéral courts from ûve to three. 
After an expérience of 12 years upon the bench, I am prepared 
to assert that it is simply impossible to conduct the business of 
the United States courts in this district in an orderly and proper 
manner, with only three bailiffs. A momenfs considération will 
make this plain. One bailiffl is necessary for attendance upon 
the grand jury, one at the door of the court room, one in the 
court room to préserve order, one to attend a petit jury when 
deliberating on their verdict, one should be assigned to the dis- 
trict attorney, and at least two should be detailed to conduct the 
prisoners to and from the jail. Hère are seven whose prés- 
ence is essential, and, besides this, the services of several more 
are often very useful. For instance, at a récent term of court 
four petit juries were deliberating at once. The three bailiffs and 
the crier were impressed into the service, and the court was for 
a time left without a single offlcer in attendance. With work 
for seven offlcers, the court is allowed but three. Compare this 
condition of aflairs with the courts of our state. During a ré- 
cent investigation in this county a sherifl: was criticised because, 
as I remember the accusation, he employed 13 constables at 
ordinary terms of the circuit court. Several lawyers of prominence 
and experts in such matters gave testimony, and though some 
thought that 13 was too large a number, no one, I believe, put the 
number of necessary ofQcers at less than eight; this in a local 
court and in a court where few criminals are tried. Hère, on the 
contrary, the time of the district court is largely occupied in the 
trial of criminals. étrangers from ail parts of the United States 
and a motley assemblage, representing ail sorts and conditions of 
men, gather before its bar. It goes without saying that the main- 
tenance of order in such a tribunal requires the services of a larger 
number of offlcers than in a local court, where every one is known 
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and where civil causes largely predominate. A misunderstanding 
between the judges of tlie court of gênerai sessions in the city of 
New York caused an investigation a few weeks ago in wliich it ap- 
peared that 40 officers are constantly assigned to duty in the crim- 
inal courts, 10 being in attendance upon eacli branch of the court. 
The judges, though differing upon other matters, ail agreed that 
this number was insuiScient. Since the number of bailiffs in the 
fédéral courts has been reduced to three we hâve often been in a 
lamentable condition. The court has frequently been entirely 
without officers, ail of them being detailed for necessary outside 
duty. Préservation of order has been at times almost impossi- 
ble. In trials of public interest the presiding judge has fre- 
quently seen men standing upon the seats and window sills 
and conducting themselves more as if they were in a theater thap 
in a court of justice. The judge has beeo powerless to prevent 
thèse unseemly exhibitions. Several prisoners hâve escaped for 
lack of sufflcient officers to guard them. At a récent term of the 
court one of the prisoners left the prisoners' box, came up upon 
the platform behind the bench and commenced a conversation with 
the judge during the trial of a cause. There was no officer in the 
court room to see the impropriety, not to say indecency, of such con- 
duct and prevent it. It seems to me intolérable that the court 
should be crippled thus in the discharge of its duty in order that 
the government may save the two dollars per day which would 
be paid to a few extra bailiffs. This is not economy, it is parsi- 
mony." 

Again, there is no provision made for furnishing meals to jurors 
in civil cases. The time has gone by when jurors can be starved 
into a verdict. Common decency and common humanity require 
that while they are endeavoring to reach a conclusion they should 
be furnished at least with the ordinary necessities of life, and yet 
in civil cases in the United States circuit court their meals must 
either be paid for by the parties to the litigation or the jury must 
be discharged after a few hours délibération. The expense, delay 
and trouble of a second trial is thus made necessary. The short- 
sighted character of this policy is made apparent when it is re- 
membered that the cost of one second trial may exceed the cost 
of supplying meals to jurors for years to come. 

I might go on indeânitely enumerating instances of the penuri- 
ous policy pursued towards the fédéral courts. Often they are 
entirely without means. Some of you rémember that only last 
year congress wholly failed to provide money for this term and the 
court was adjourned without date. Prom the inconveniences of 
that adjournment the court has hardly yet recovered. In New 
York City where the courts are practically in session during the 
entire year the pay of the court olBcers is several months in arrears. 
I am informed that some of them, being unable to pay their rent, 
hâve been turned into the streets by their landlords. In this dis- 
trict the marshal has several times been compelled to borrow 
money in order to hold a term of court, or has given the Jurors and 
witnesses vouchers which they hâve negotiated at local banks at 
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a ruinous rate of discount. The district attorney, the marshal and 
the clerks will go before your body if requested to do so and doubt- 
less will inform you npon thèse and other matters which may occur 
to them. I hâve been hoping for years that a congress would some 
day assemble which would deal with the fédéral courts, if not in 
a libéral, at least not in a niggardly and hostile spirit, but as 
matters in this regard hâve constantly been growing worse instead 
of better I hâve concluded, after consultation with the other ofB- 
cers of the court, to call your attention to what we ail consider 
serions obstacles in the path of efficient work. It is possible that 
this treatment grows out of indifférence, or lack of information 
on the part of those in the législative and executive branches of 
the govemment. Such treatment is surely unbecoming a great and 
powerful nation and it is possible that your presentment may call 
attention to the subject and resuit in a more libéral policy in the 
future. 

In accordance with the above charge, the grand jury made the 
following presentment to the district court at Ùtica, March 27, 1895: 

We hâve examlned and heard the statements of the United States attorney, 
his assistants having charge of the présentation of cases before us, the United 
States marshals and the clerks of the circuit and district courts respectively. 
and as the resuit of our inquiry make this presentment: 

The investigation developed a most surprising condition of affairs. We 
doubt if one in a thousand of our fellow citizens bas any knowledge of tlie 
fact that while terms of United States courts are required by statute to be 
held at stated times and places^ a failure of congress to make necessary ap- 
propriations or the neglect of a department at Washington promptly to honor 
a réquisition for money to def ray expenses, nullifies the statute by preventing 
the holding of the court. It seems incredible, nevertheless it is true, that the 
presiding judge bas no power to make any order involving the payment of 
money to defray any expense connected with the proper conduct of the 
business of the court, other than pay of jurors and fées of witnesses, without 
the sanction of the department of justice previously obtained, and that the 
marshal, the executive officer of the court, is often placed in the position of 
either disobeying orders requiring the payment of money for some unex- 
pected expense, or taklng the alternative of making the payment at Personal 
risk. ïo-day, almost at the close of the nineteenth century the expenditures 
of United Slâtes courts are controUed and limited by statutes enacted from 
flfty to one hundred years ago, and by restrictions inserted in appropriation 
acts passed by the congress of the United States which are a disgrâce to our 
nation. As grand jurors sworn and chargea well and truly to inquire of 
such matters and things as shall be glven us in charge we deem it our duty 
to call attention to some of the most glaring deflciencies brought to our notice. 

United States courts are the only courts of record sitting in this state not 
provided with stenographers. It is unnecessary to make argument concern- 
Ing the necessity of an officiai stenographer in a court of justice in this âge 
of progress and pressure. We find it to be a fact, notwithstanding, that iu 
the trial of criminal cases, a stenographer, if employed, must be paid either 
by the défendant or the United States attorney at iudividual expense; in 
civil cases the stenographer is not under control of the court, 'bis minutes 
are unofflcial, and if objected to, the end of his employment is defeated. In 
many cases the failure to provide a stenographer works injustice to tbe liti- 
gants; in ail cases the economy which lops ofl: this expenditure defeats its 
object and becomes an extravagance by protracting trials, thereby adding 
largely to the expense for witnesses and jurors. Without entering iuto dé- 
tails we feel justitied in flnding, from the évidence before us, tliat the salary 
of a compétent stenographer for an entire year would be saved by the de- 
crease In other expenses at a single important term of court. 
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In 1888, by an enactment in the legisla'tire and judiclal appropriation bill, 
the number of attendants at ail courts of the United States except those lield 
in the Southern district of New York, was flxed at three bailiffs and one 
crier; should additional attendants be required they can be secured only by 
application niade by the marshal, before the sitting of the court, to the dé- 
partaient of justice for authority to employ a specified number of laborers. 
A presentment, complète in itself, could be made npon the annoyance and 
difficulty caused the court, and the absolute in jury to and delay of justice 
caused by this penny wise pound foolish législation. We find that during 
the term of court held at Albany in 1894, the court was left absolutely with- 
out attendants, no less than four petit juries being out of court deliberating 
upon causes tried and submitted; the fourth being in charge of the crier of 
the court; that during the session of the court a prisoner left the prisoner's 
box, mounted the bench and addressed the presiding judge, there being but 
one bailiff available for and on duty in the court room and he too far away 
to prevent the unseemly performance. At the présent term we hâve observed 
prisonera going to and from jail tO' court Inadequately guarded. We hâve 
seen the proceedings of the court delayed for lack of sufflcient offlcers to 
bring prisoners to court. For the last flve days we hâve seen from four to 
thirteen prisoners in court at the same time, the room crowded to overflowing 
with attorneys, litigants, wltnesses and spectators and a meager force of two 
or three bailiflfs to préserve order and guard the prisoners. Escapes of pris- 
oners in this district hâve occurred more than once for want of sufflcient 
guards, and this week we reeeived an object lesson when called on to consider 
the case of a prisoner under sentence, who made a most desperate and well- 
nigh successful attempt to rescue hlmself and flve other prisoners who were 
proceeding from court to jail under the guard of two bailiffs. That the at- 
tempt failed was due only to the opportune présence of the sheriff of this 
county and one of his deputies. If the people are to respect the courts, their 
proceedings must be conducted with such order and dignity as will cultivate 
and inspire that respect. During the past few years the power of the courts 
of the United States bas been repeatedly invoked to repress riots, démon- 
strations and unlawful interférence with property; in man,y instances respect 
for the mandate has been the only déterrent force required. If that respect 
is to continue, the courts must bave at least the authority to enforce order 
within their own precincts. Their sessions are public, attended by ail the 
people, and we submit that nothing is more calculated to destroy respect and 
inculcate contempt than the spectacle of a court powerless to enforce order, 
practically at the mercy of the spectators; and ail to save the United States 
the salary of two dollars a daj' for the number of bailiffs necessary to assure 
order and decency in the conduct of judicial proceedings. We believe that 
our fellow citizens hâve no sympathy with or support for législation which 
requires pretended économies of this character. 

In criminal cases the court décides that the interests of justice will be pro- 
moted by holding the petit jury together from the time it is impaneled until a 
verdict is rendered, or an agreement becomes impossible. Hère, again, we 
find the court hampered by the statute limitiug the number of attendants, and 
by régulations requiring applications to be made in advance to the depart- 
ment of justice, for authority to incur the expense for board of jurors and 
officiais in charge. Such sta tûtes and régulations sei"ve no good purposc; 
they embarrass and ofttimes defeat the proper administration of justice. In 
ail cases where the United States is not a party, we were astounded to learn 
that the barbarous and inhuman custom of past centuries still prevalls in 
United States courts, and that a jury in such cases, after retiring to deliberate 
upon their verdict, literally and truly can hâve neither méat nor drink, water 
excepted, at the expense of the United States. If not fed at the cost of the 
litipmts, which can be done only by stipulation, jurors must feed themselves 
or stan'e. We find that the cost to the United States of one mistrial, which 
occurred in the circuit court of this district bocause the judge humanely de- 
cliued to allow the jury to deliberate until they agreed or stai-ved, would hâve 
more than paid for ail meals likely to be furnished jurors for at least two 
years. 

That the court cannot transact business unless provided with a reasonable 
amount of stationery is self -évident. We find that to procure such stationery. 
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the marshal must make application to the depavtment of justice in advance 
for autliority to make ttie purchase. His application for such authorlty for 
this term, made in due season, has not yet beeu granted, although court bas 
been in session over a week, and tiad he not purcbased the necessary articles 
without authorlty and at his own risk, the court would hâve convened without 
any stationery to use in the transaction of its business. Comment on régula- 
tions of this character is useless. ïhey are unnecessary and indefensible. 
still they are but part and parcel of the System unsuitable to the demands of 
the âge, and which ingrafted from time to time with the results of hasty, 
undigested législation, seems to hâve been devised and maintained for no 
other purpose than to annoy and embarrass litigants and place every possible 
obstacle in the way of the proper, orderly and speedy administration of jus- 
tice. 

The evils specifled could easily be remedied by the passage by congress o£ 
gênerai laws giving the courts of the country control over expenditure neces- 
sary to provide proper facilities for the transaction of their business. To 
say that the courts of our country cannot be trusted with the administration 
of such a fund would be an insuit to a judiciary that annually and flnally 
disposes of questions involving sums in comparisoti with which the expenses 
of the maintenance of the courts are but a trifle. 

Without entering into détails, we recommend the passage- of such laws as 
will provide for the courts: 

First— A permanent appropriation to be drawn upon by the marshal of each 
district, upon the approval of the circuit or district judge, his expenditures to 
be audited and allowed by the court, such audit and allowance to be final. 

Second— The repeal of the law flxing the number of bailiffs and providlng 
that the number be flxed from time to time by the court upon application of 
the marshal. 

Third— The issue under the authorlty and at the expense of the United 
States to each marshal of a sufficient number of badges, or other désignation 
of office, to be wom by the bailifCs while on duty. At présent it is impossible 
to distinguish a bailiiï from a spectator or witness. 

Fourth — The çmployment of an ofiicial stenogi'apher for each court. Such 
stenographer to be appointed by the ijresiding judge. 

Fifth— The enactment of such other laws as may be necessary to place the 
courts of the United States upon an equal footing with the suprême court of 
this State regarding the facilities for the transaction of business by the court 
and the judges thereof sitting, either in chambers or at places other than 
their résidence. 

After the présentation had been made, Judge COXE, addressing 
the jui-y, said : 

"I wish to thank you, gentlemen, for the thorough investigation 
you hâve made of tlie matters to which yonr attention was called 
by me at the opening of the court. The full, clear and convincing 
presentment which you hâve made on tliis snbject will, I am sure, 
excité wide interest not only in this district but throughout the 
United States. I feel confident that it will do much to bring 
about reforms so much needed. 

"You are discharged with the thanks of the court for the able 
and efficient manner in which you hâve discharged your duty." 
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SALTONSTALL, CoUector, v. BIRTWBLL, 

(Circuit Court of Appeals, First Circuit. March 21, 1895.) 

No. 117. 

1. CnsTOMs DuTiES— Time of Protest— Patment on Gross Estimate. 

Where gross estimâtes of dutles were made prior to liquidation In accord- 
ance witii Kev. St. § 2869, and were paid by tlie importer in order to ob- 
tain possession of tlie goods, no protest was tUen required, but it was suffl- 
clent if tlie protest was filed within 10 days after ttie date of the final 
liquidation. Rev. St. § 2931, and i 3011 as amended, construed. 63 Fed. 
1004, afflrmed. 

8. Same— "Patmbnt under Pbotbst" Defined. 

The words "payment under protest," as used in the first part of Rev. 
St. (2d Ed.) § 3011, as amended, must, by reason of tlie référence, in the 
latter part, to section 2931, which deflnes a protest, be construed to in- 
clude a payment in connection wlth a protest; tliat is, a payment pre- 
ceded by, aceompanled wlth, or followed by a protest, whiehever is per- 
mltted by said section 2931. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Joseph Birtwell against Leverett Salton- 
stall, collector of the port of Boston, to recover duties paid under 
protest. There were two trials of the case, the first resulting in a 
judgment for plaintiff (39 Fed. 383), which was reversed by the 
suprême court on a writ of error (14 Sup. Ct. 169, 150 TJ. S. 417). 
After a second trial the circuit court again rendered judgment for 
plaintiff. 63 Fed. 1004. Défendant then brought error to this 
court 

Sherman Hoar, U. S. Atty., and William Q-. Thompson, Assl. 
U. S. Atty., for plaintiff in error. 

Josiah P. Tucker (William Odlin, on the brief), for défendant in 
error. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The importations in this case were 
two invoices of iron, arriving in February and March, 1888. The 
collector, on the respective entries of the goods, made gross esti- 
mâtes of the duties, as provlded in section 2869 of the ReTised 
Statutes. Thèse gross estimâtes were paid in accordance with 
the classification and rate of duty then assessed by the collector, 
and which classification and rate of duty were the same determined 
on when the duties were finally liquidatea. The question which 
the importer seeks to raise is whethef the classification and rate 
were suflQciently favorable to him. 

The record flnds that, at the times the gross estimâtes were made, 
the importer paid the amounts thereof for the purpose of obtaining 
possession of the merchandise. After the gross estimâtes had 
been paid and the merchandise delivered to him the duties on one 
invoice were liquidated, on the 4th day of April, 1888, and on the 
same date a protest was filed. On the lOth of April, the duties 
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on the other invoice were liquidated, and on tlie saine day a protest 
touching it was flled. No protest was ûled at or before the pay- 
ments of the gross estimâtes, or until the respective days above 
named; and only one question arises on this writ of error. The 
importer claims that the proceedings were governed by section 
2931 of the Revised Statutes, and that that section, in connection 
with other provisions of statute, gave a right of action, provided 
protests or notices of dissatisfaction were fided, in the form required 
by it, within 10 days after the respective liquidations, and without 
any protests at or before the payments according to the gross esti- 
mâtes. The United States claim that section 2931 merely provides 
additional régulations, and that the importer, to maintain his suit, 
must show, not only that he complied with it, but alsoi that he com- 
plied with the provisions of section 3011 of the Revised Statutes, to 
the extent of having made payment under protest, which payment 
under protest the United States deflne as requiring for this case 
protests at or before the times the payments were made according 
to the gross estimâtes. For the purpose of determining this ques- 
tion, it is not necessary that we should specially examine the na- 
ture of a protest at common law, or the législation prier to the act 
of 1864, as the nature of the early législation and the commonlaw 
character and use of protests are settled by décisions and rules too 
familiar to require a lengthy review. 

The act approved March 2, 1799 (chapter 22), contained, in sec- 
tion 49 (1 Stat 664), the following: 

"And the collector jointly with the naval officer, or alone where there is 
none, shall, according to the best of his or tlieir judgroent or information, 
malie a gross estlmate of the amount of the dutics on the goods, wares or 
merchandise, to which the entry of any owner or consignée, his or her factor 
or agent, shall relate, which estimate shall be endorsed upon such entry, and 
signed by the offlcer or officers maklng the same. And the amount of said 
estimated duties having been flrst paid, or secured to be paid, pursuant to the 
provisions of this act, the said collector shall, together with the naval offlcer, 
where there Is one, or alone where there is none, grant a permit to land the 
goods, wares and merchandise, whereof entry shall hâve been so made, and 
then, and not before, it shall be lawf ul to land the said goods." 

This is found re-enacted in section 2869 of the Revised Statutes, 
already referred to, in ail substantial respects the same as orig- 
inally enacted. 

The next act to which we need to refer is that of February 26, 
1845, c. 22 (5 Stat. 727), as follows: 

"That nothlng contained in the second section of the act entltled 'An act 
making appropriations for the civil and diplomatie expenses of government for 
' the year one thousand eight hundred and thlrty-nine,' approved on the third 
day of March, one thousand eight hundred and thtrty-nine, shall take away, 
or be construed to take away, or impair, the right of any person or persons 
who hâve paid or shall hereafter pay money as and for duties under protest 
to any collector of the customs, or other person acting as such, in order to 
obtain goods, wares, or merchandise, Imported by him, or them, or on his or 
their account, which duties are not authorlzed or payable In part or in whole 
by law, to maintain any action at law agalnst such collector, or other person 
acting as such, to ascertain and try the legallty and validity of such demand 
and payment of duties, àiid to hâve a right to a trial by jury touching the 
same, according to the due course of law. Nor shall anything contained In 
the second section of the act aforesaid be construed to authorize the secretary 
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of the treasury to refund any duties paid under protest. Nor sliall any action 
be maintained against any collector to recover the amount of duties so paid 
under protest, unless the said protest was made in writing and signed by the 
claimant at or before the payment of said duties, setting forth distinctly and 
speciflcally the grounds of objection to the payment thereof." 

It will be seen that thls act was not of an afîinnative character; 
that is to say, that it did not itself give a right of action, but simply 
removed the difflculty arising under the previous statute, with 
référence to the recovery of duties paid under protest, — a difficulty 
which was declared by the suprême court in Cary t. Curtis, 3 How. 
236. The previous act referred to, that of March 3, 1839, c. 82, § 
2 (5 Stat. 348), is now section 3010 of the Revised Statutes, requir- 
ing the collector to forthwith place to the crédit of the treasury 
moneys received by him for una^certained duties, as well as for 
duties paid under protest. Notwithstanding the apparently ex- 
plicit language of this last-named statute, Chief Justice Taney ruled 
in Brune t. Marriott, Taney, 132, Fed. Cas. No. 2,052, with référence 
to importations made in 1848, that the payment of the grdss esti- 
mate, made in accordance with the act of 1799, already cited, was 
rather in the nature of a pledge or deposit than a payment, so that 
protest might legally be made when the duties were finally de- 
termined and the amount assessed by the collector. This case 
came before the suprême court in 9 How. 619, where the judgment 
below was affirmed, the court saying (page 636) : 

"But where the duties had not been elosed up în any cases, when the writ- 
ten protest in April was flled, though the preliminary payment of the esti- 
mated duties had tal^en place, the court justly considered the protest valid, 
because, till the final adjustment, the money remains In the hands of the col- 
lector, and is not accounted for with the govemment, and more may be neces- 
sary to be paid by the importer." 

There was an act passed in 1857 (March 3, c. 98, § 5; 11 Stat. 195) 
framed somewhat as the act of 1864, which we will hereafter refer 
to, but limited to the détermination of the question whether goods 
were free or dutiable, as was settled in Barney t. Watson, 92 U. S. 
449. This act did not come before the suprême court with référ- 
ence to any question except that decided in Barney v. Watson, 
and was not re-enacted in. the Eevised Statutes, the commissioners' 
report stating that section 2931 superseded it. Therefore, we need 
not give it further attention. 

The next act to which we need refer was that of June 30, 1864, 
c. 171, § 14 (13 Stat, 214), re-enacted in section 2931 of the Revised 
Statutes without change, as follows: 

"On the entry of any vessel, or of any merchanSise, the décision of the col- 
lector of customs at the port of importation and entry, as to the rate and 
amount of duties to be paid on the tonnage of such vessel or on sueh mer- 
chandlse, and the dutiable costs and charges thereon, shall be final and con- 
clusive against ail persons interested therein, unless the owner, master, com- 
mander or consignée of such vessel, in the case of duties levied on tonnage, 
or the owner, importer, consignée, or agent of the merchandise, in the case of 
duties levied on merchandise, or the costs and charges thereon, shall, within 
ten days after the ascertainment and liquidation of the duties by the proper 
officers of the customs, as well In cases of merchandise entered in bond as for 
consumptlon, give notice In wrltlng to the collector on each entry, if dissatls- 
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fled wîth hls décision, setting forth therëin distinctly and speciflcally tlie 
grounds of his objection thereto, and shall, within tliirty days after tbe date 
o£ such ascertainment and liquidation, appeal tlierefrom to the secretary ot 
the treasury. The décision of the secretary on such appeal shall be final 
and conclusive; and such vessel, or merehandise, or costs and charges, shall 
be liable to duty accordingly, unless suit shall be brought withln ninety daya 
after the décision of the secretary of the treasury on such appeal for any 
duties which shall hâve been paid before the date of such décision on such 
vessel, or on such merehandise, or costs or charges, or -within ninety daya 
after the payment of duties paid after the décision of the secretary. No suit 
shall be maintalned in any court for the recovery of any duties alleged to 
hâve been erroneously or illegally exacted until the décision of the secretary 
of the treasury shall hâve been flrst had on such appeal, unless the décision 
of the secretary shall be delayed more than ninety days from the date of 
such appeal in case of an entry at any port east of the Rocliy Mountains, or 
more than flve months in case of an entry west of those mountains." 

It is claimed by the United States that this act, like the provi- 
sions of section 2931, as the latter are interpreted by the United 
States, gave no right of action, but provided additional régulations, 
and was merely a limitation of whatever right of action existed 
previously. There is very much in its frame and history to lead 
to a différent construction of it, and to the understanding that 
congress intended by it to form an entirely new system touching 
the topic which it involved, superseding prior législation. If this 
were so, the mère fact that a right of action was not given in 
terms would not necessarily exclude such right, because it could 
fairly be implied, although not expressly stated, by wliat is found 
in the enactment. The apparent purposes of the act were to give 
ample opportunity for ail parties concerned to ascertain and state 
carefully their rights, and yet within a time suflflciently seasonable 
to inform the United States and its ofiScers, and thus to relieve from 
the inconvenience, and theliabilityto confusion, error, and misunder- 
standing, inhérent in the old system, by which protests must be 
filed before the merchant could obtain his merehandise, no matter 
how urgent his necessities nor how brief the time they allowed 
him. The customary rules of interprétation, applied to this statute 
in its historical position, would naturally lead to the construction 
which the importer puts on it The expressions of the suprême 
court in Barney v. Watson, 92 U. S. 449, 452, 453, Arnson y. Murphy, 
109 U. S. 238, 241, 3 Sup. Ct. 184, and U. S. v. Schlesinger, 120 U. S. 
109, 114, 7 Sup. et. 442, though perhaps not necessary to the con- 
clusions in those cases, strengtlien this view. The mère facts that 
the act of 1845 was not expressly repealed, and that the next sec- 
tion in the act of 1864 uses the word "protest," would hâve little 
weight to the contrary. The notice of dissatisfaction provided in 
the act of 1864, althougÏÏ given after the duties are paid and the 
merehandise received, would be in law a protest, as there is nothing 
in the word itself which always limits it to a proceeding taken 
before or at the time of the act to which it relates. However, we 
need not détermine the effect of the act of 1864 standing alone, 
because the question was, we think, settled by subséquent légis- 
lation. 

It is a common expression that the act of 1845 was reproduced in 
section 3011 of the Revised Statutes. This is a mistake, as appears 
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by the commissioners' report, and as résulta from what is said in 
Barney v. Watson and Arnson v. Murphy, already cited. Section 
3011, as enacted, closed as follows: 

"But no recovery shall be allowed in such an action, unless a protest in 
writing, and signed by the claimant or his agent, was made and delivered at 
or before payment, setting f orth distinctiy aad speciflcally, the grounds of ob- 
jection to the amount paid." 

ïhus, the Bevised Statutes brouglit together section 2931 and 
section 3011, — an apparently incongruous resuit. Congress so de- 
termined, because by tlie act of February 27, 1877, c. 69 (19 Stat. 
347), which was expressly passed "for the purpose of correcting 
errors and suppijing omissions in the Revised Statutes," "so as to 
malte the same trulv express the laws," section 3011 was amended, 
so that the closing paragraph now reads as follows : 

"But no recoyery shall be allowed in such an action unless a protest and ap- 
peal shall hâve been taken as prescribed in section 2931." 

Thèse références give ail the législation bearing on the proposi- 
tion before us; and by admission of the counsel of each party, as 
well as from our own investigation, the question raised on this writ 
of error remains to be determined for the flrst time. Various 
expressions of the suprême court and various inferences from its 
décisions may, përhaps, hâve a tendency one way or the other; 
but in none of them can it be said that that court had the précise 
question now before us under considération. The expression found 
in U. S. V. Schlesinger, 120 TJ. S. 109, on page 113, 7 Sup. Ct. 442, 
may be thought to lead to the view that no payment of duties is 
within the provisions of section 2931, except one made at or after 
protest. But the question before us was not under considération 
by the suprême court at that time, and this expression was inci- 
dental. 

It is conceded that, as the law thus stood, giving full effect to 
section 2931, and section 3011 as amended, an importer could not 
recover unless the payment made by him was in order to obtain 
possession of his merchandise. The case flnds that the payments 
in this case were thus made. It is also claimed by the United 
States, as already said, that the "payment under protest," described 
in section 3011, means a protest made at such a time as was re- 
quired by the common.law in order to maintain an action for 
duties wrongfully assessed; in other words, a protest made at or 
before the time of payment. The importer says that, even if this 
be true, the duties in this case were not paid until they were 
liquidated. He relies on Brune v. Marriott, Taney, 132, Fed. Cas. 
No. 2,052, and the same case in 9 How. 619, to which we hâve 
already referred. The syllabus prefixed to the case by Mr. How- 
ard, the suprême court reporter, contains the following expres- 
sion : 

"But if the protest be made In a single case with a design to include subsé- 
quent cases, and the money remains in the hands of the collector without 
being paid Into the treasury, and it was so understood by ail parties, such a 
protest will entitle the importer to recover the money from the collector." 
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The revised syllabus found in 18 Curt. Dec. 283, covers the point 
under discussion, but omits the facts specially stated by Mr. How- 
ard. Judge Curtis, hiowever, in Warren t. Peaslee, 2 Curt. 231, 
236, Fed. Cas. No. 17,198, about âve years after the décision of 
Brune v. Marriott on appeal, considers that case; and, although he 
speaks of it with référence to a point other than that which arises 
hère, he says, generally: 

"The circumstances of that case were very peculiar, and they are relied on by 
the court as the reasons for the décision, at which they manifestly felt great 
diffloulty and hésitation in arrivlng." 

We refer, also, to the views of Judge Nelson, expressed in 1859, 
in Crocker v. Redfleld, 4 Blatchf. 378, Fed. Cas. No. 3,400, where, 
with référence to a payment under section 3010, he says that "the 
money deposited was to be applied by the collector to the duties, 
and it cannot be said after this that it was paid compulsorily in 
order to get possession of the goods." He closes that a protest 
after the duties were ascertained came too»late. As Judge Nelson 
was on the bench of the suprême court when Brune t. Marriott 
was determined, he must hâve understood the effect of that décision. 
Moke V. Barney, 5 Blatchf. 274, Fed. Cas. No. 9,698, states the 
practice at the custom house in New York as défendant in error 
claims the law to be; but the case itself is not in point, and the 
expressions of Judge Nelson on pages 277 and 278, 5 Blatchf., and 
Fed. Cas. No. 9,698, are in harmony with Crocker v. Eedfield. 

The act of 1845 had no référence to any moneys except those paid 
"as and for duties under protest." Notwithstanding other changes 
from the act of 1845, found in section 3011 of the Revised Statutes, 
this expression was saved in the words there existing, "payment 
under protest" "of any money as duties." Both statutes also con- 
tain the limitation that the payment must be made "in order to ob- 
tain possession of the merchandise imported." In Porter y. Beard, 
124 U. S. 429, 8 Sup. Ct. 554, it is directly held that, under the 
Revised Statutes, the importer is limited to the recovery of moneys 
paid "in order to obtain possession of the merchandise" ; and U. S. 
V. Schlesinger, 120 U. S. 109, 113, 7 Sup. Ct. 442, is of the same 
effect. In the case at bar the payments to obtain possession of 
the merchandise were made at the times of the gross estimâtes, 
and if, as claimed by the importer, the payments of the duties 
were not made until they were liquidated, then there has been no 
payment by the importer "of any money 'as duties" "in order to 
obtain possession of the merchandise imported." The importer, 
by his proposition on this point, puts himself and the court to the 
dilemma of maintaining and holding that the payment of his money 
"as duties" was after he had obtained possession of his merchan- 
dise; so that it would be apparently impossible for him to meet 
the flrst requirement of the law. Notwithstanding the reliance 
placed by the importer on Brune v. Marriott, which, if applied to 
the case at bar, might resuit fatally to him, we think our safe course 
is to adhère to the plain letter of the statute, and détermine that 
the moneys paid in at the times of the gross estimâtes were duties, 
either unascertained or paid under protest, as nominated in section 
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2869 oi me Eevised Statutes, and that the duties to which this writ 
of error relates were paid at those times, and not when the final 
liquidations were made. 

Having disposed of this question, the case cornes, we think, 
directly to a conclusion in hannony with that of the circuit court, 
although, in view of the plain error, afterwards admitted by con- 
gress, in combining sections 2931 and 3011 in the Eevised Statutes, 
and of the peculiar method by which this error was in part cor- 
rected in 1877, it is not easy to reconcile, if taken in their primary 
and natural sensé, the words "payment under protest," in the flrst 
part of section 3011. It must be admitted that thèse words, al- 
though having relation in section 3011 to a merely statutory régula- 
tion, are presumptively to flnd their interprétation in the common 
îaw, and thus they primarily and naturally intend, in this and like 
connection, where a protest lays the basis of an action for money 
paid, a protest made before or at the time of the act protested 
against. Yet, as section 3011 originally stood, thèse words, "pay- 
ment under protest," were not left to be ascertained from the com- 
mon Iaw, but they were expressly defined in the latter part of the 
same section by the words "uni ess a protest in writing, and signed 
by the claimant or his agent, was made and delivered at or before 
the payment." Therefore, we flnd in this section a précise, légis- 
lative définition of the words "payment under protest." By the act 
of 1877 this législative définition was taken out, and another sub- 
stituted; that is to say, a protest or notice made and given as pre- 
scribed in section 2931. The following expressions of Ohief Justice 
Marshall in Alexander v. Alexandria, 5 Cranch, 1, 17, seems very 
apt in this connection : 

"If, In a subséquent clause of the same act, provisions are introduced wliich 
show the sensé in which the législature employed doubtful phrases previously 
used, that sensé is to be adopted lu construing those phi-ases. Consequently, 
if a subséquent act on the same subject affords complète démonstration of the 
législative sensé of its own language, the rule which has been stated, re- 
quiring that the subséquent should be incorporated into the f oregoing act, is a 
direction to courts In expounding the provisions of the Iaw." 

Of course, congress might hâve provided, as apparently it did by 
the Bevised Statutes as they stood before the amendment of 1877, 
that not only should a protest be made within 10 days after liquida- 
tion, but that one should also be made àt or before payment. In 
other words, it might hâve required, as claimed by the United 
States, and, perhaps, before the amendment of 1877 did require, a 
double limitation as to time. But, if congress intended to retain 
the Iaw in this form, it is to be presumed that it would not hâve 
stricken out the clear words "at or before the payment," although 
it left standing the expression "payment under protest." By elect- 
ing to strike out, as between thèse two, the one that was unmis- 
takable, it declared its intention as certainly, though not as clearly, 
as though it had stricken them both ont. As the section now 
stands, "payment under protest" must be construed to méan other 
than its natural and primary sensé, and to include a payment in con- 
nection with a protest; that is, a payment preceded by, accompanied 
with, or followed by, a protest, whichever is permitted by section 
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2931. TMs is one of the instances where a purelj' literal construc- 
tion of one part of an enactment must yield to the undonbted 
intention of the législature, expressed in another part. Examples 
supporting a construction of statutes with this resuit are not infre- 
quent. One of them is found in Davies t. Miller, 130 U. S. 284, 
9 Sup. et. 560, touching this very section 2931, by which the words 
"within ten days" are diverted from their natural and primary 
meaning, so as to include a period anterior to the "ten days." As 
stated in substance by the learned judge of the circuit court, con- 
gress, at the close of section 3011, before it was amended, and again 
when it was amended, defined the nature of the protest named in 
the first part of the same section, as well as the circumstances 
under which it was to be made. Originally, it was required to be 
made at or before the time of payment, and now within the time 
provided in section 2931, whatever it may be. 

We hâve referred to the fact that the United States question 
the construction of the act of 1864, to the extent that they claim 
it gave no new right of action, and that after it was passed, and 
before the enactment of the Eevised Statutes, a protest at or before 
the time of payment was necessary. While we hâve already said 
that we lean against this construction, we concède that, as it 
stood originally, there was doubt on thèse propositions. The con- 
struction of it, as it stood in the Revised Statutes as originally en- 
acted, we need not consider. But the act of 1877, by striking out 
the expression found in the act of 1845, and also in section 3011 of 
the Eevised Statutes, "at or before the payment," bas presumably 
declared that the notice or protest, as thereafterwards required by 
section 2931, may be given at any time prior to the expiration of 10 
days from liquidation, whether before or after the payment of 
duties. As already said, this answers ail the purposes of the 
United States, and gives its executive offîcers information suffi- 
ciently seasonable for their action. 

In this connection, we call attention to the fact that the words 
"payment under protest," appearing in the early part of section 
3011, would permit an oral protest, as well as a written one. To 
prevent a reversai of the declared policy of the United States, in 
existence continuously in every direction since 1845, adverse to 
paroi protests, the définition of this expression which was made in 
the last part of the same section became necessary. But, on the 
view of llie United States of the law as it now stands, the importer 
has his option to file at or before payment of duties a single, Con- 
solidated written protest or notice of dissatisfaction (Davies v. 
Miller, 130 U. S. 284, 9 Sup. Ct, 560, already referred to) if within 
the 10-days period; or, foUowing the literal construction insisted 
on by the United States, he may make an oral protest at or prior 
to the payment of duties, to be foUowed by a written notice of 
dissatisfaction later, within the 10-days period. In other worda, 
the position of the United States on the point in controversy leaves 
standing, and of some effect, a provision which includes every form 
of protest known to the common law, with the rest an oral one. 
Expérience has shown such a protest of no value, and that it 
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leads to misunderstandings and errors, and congress has so im- 
pliedly declared. Our views already expressed are therefore 
strongly re-enforced hj the violent presumption that it cannot be 
supposed congress intended to revive, for any purpose, the oral 
protest, abolished so many years ago, and so constantly provided 
against by législation. 

Whatever else might be said about the évidence of Miss Kenrick 
which was excepted to, our conclusions render it immaterial and 
harmless. 

The judgment of the circuit court is afflrmed. 
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(Circuit Court of Appeals, Seventh Circuit. March 20, 1895.) 

No. 210. 

Copyright— DiBECTOET — Infringement — Bvidbncb — Injunction. 

Défendants compiled and prlnted, and were about to publisli, a business 
dlrectory of the city of Chicago, contalning about 60,000 names, alpha- 
betlcally arrangea, under an alphabetical classification of businesses, con- 
talning about 800 pages. On a preliminary hearing, In a suit for infringe- 
ment of complalnant's copyrights in annual dlreetories of the city of Chi- 
cago, It appeared that 67 errors In the annual business dlrectory of com- 
plalnant were foUowed In défendants' dh-ectory. Défendants' canvassers 
testlfled that they made a Personal eanvass, and obtalned the names from 
original sources. Edd, that an order grantlng an Injunction against the 
whole book should not be dlsturbed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

Thls was a bill In equity brought by the Chicago Dlrectory Company, a cor- 
poration of the State of Illinois, against the Chicago Dollar Dlrectory Com- 
pany, the Interstate Dlrectory Company, Emory A. Haitsig, J. E. Scanlan, W. 
E. Blshop, James Dltty, and others, for Infringement of copyright. The bllî 
alleged that for the last 20 years complalnant and its predecessors had com- 
piled and publlsihed an annual gênerai dlrectory of the city of Chicago, and for 
more than 10 years past an annual business dlrectory of the city of Chicago. 
The blU alleged that the gênerai dlrectory and the business dlrectory for the 
year 1893, whlch were known as "The Lakeslde Annual Dlrectory" and "The 
Lakeslde Annual Business Dlrectory," respectlvely, were duly copyrighted. It 
also alleged that the business dlrectory embraced an alphabetical llst of busi- 
ness bouses and persons In the city of Chicago, occupying 562 pages, and also 
a classifled llst of the varions businesses and callings, alphabetically arrangea, 
wlth the names of the persons thereunder, occupying 655 pages, and also mis- 
cellaneous Information, covering about 218 pages. The blll further alleged that 
Emory Hartslg, J. E. Scanlan, and W. E. Blshop were the managing offlcers 
of the Interstate Dlrectory Company, and that said persons, wlth Dltty and 
other défendants named, were managers, agents, or employés of the Dollar 
Dlrectory Company, whlch latter corporation was dolng business under various 
names; that défendants. In furtherance of a scheme to Injure and defraud 
complalnant and pirate and Infringe the copyrights of its said dlreetories, had 
compiled a business dlrectory of the city of Chicago planned slmllar to that 
of complalnant, 600 pages of whlch had already been prlnted; that pages 101- 
646 were made up substantlally by copylng from complalnant's business dl- 
rectory, and that In such copylng défendants had copled numerous errors and 
mlstakes whlch were contained in complalnant's business dlrectory, 14 of whlch 
errors were set out; that défendants had not compiled thelr dlrectory from 
v.66F.no.6 — 62 
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original sources of information, but had made it up substantially by copylng 
from complainant's business dlrectory and gênerai city directory for tbe year 
1893, witli a few colorable changes, made apparently for the sole purpose of 
evading the law. The bill prayed an Injunction, and an aecouat of profits, and 
gênerai relief. The bill was sworn to and filed May 26, 1894, and on the same 
day served upon défendants, with notice of motion for an injunction. 

On June 1, 1894, défendants filed a demurrer to Ihe bill, on the ground that 
the copyrights were not duly allégea, and that it was nowhere shown that 
there was a similarity between the directories in question. On June 5, 1894, 
défendants filed an answer, in which they specifically denied ail thp material 
allégations in the bill. They alleged that there were numerous errovs and mis- 
takes in complainant's directory, which to a very large extent had been cor- 
rected in the directory proposed to be published by défendants. They denied 
that they had not made up therr business directory from original sources of 
information, and they denied that they had made up the same "substantially, 
or othei-wise, by simply idiotically, or otherwise, copylng" complainant's busi- 
ness directory or gênerai directory of 1893. Further answering, défendants 
alleged that Hartsig, about the month of March, 1892, undertook to prépare a 
business directory of the city of Chicago, and in pursuit of such enterprise em- 
ployed agents, from three to ten, at différent times, from such date up to and 
until October 1, 1893, to canvass said city for the purpose of gettlng the names 
and addresses of the business people of the city; that about the latter date 
said Hartsig, having obtained through said agents and otherwise a very con- 
sidérable number of names and addresses, but not a complète list, sold and 
transferred the same to défendants Bishop and Bltty, together with the enter- 
prise and good will, and that thereupon said Bishop and Ditty undertook and 
further prosecuted the incomplète work of canvassing ail names and addresses 
of business people in said city in districts and places not covered by Hartsig, 
and subsequently organized the Chicago Dollar Directory Company, and in- 
corporated the same, and under such incorijoration hâve further prosecuted tho 
work for the purpose of completing the list, employing for that purpose siuce 
October 1, 1893, and up to about April 1, 1894, seven or more agents to make 
a Personal canvass, upon whose reports, and those of the agents previously em- 
ployed by Hartsig, défendants' proposed directory bas been compiled; that, 
in pursuit of their business enterprise, défendants had expended the sum of 
$12,000. 

Complainant supported its motion for a preliminary injunction by varions 
affidavits, among which was that of Keuben H. Donnelley, manager of com- 
plainant Company, who swore that James Dltty, who was formerly, and for 
many years, in the employ of complainant, admitted to déponent, in a conver- 
sation on or about January 15, 1894, that défendants' solicitors had been using 
slips for canvassing for Information and advertisements for défendants' di- 
rectory by cutting and pastlng the capital letter Unes from the Lakeside City 
Directory for 1892, but that this had not been done slnce he assumed the 
management of the affairs of the DoUar Directory Company. In another affl- 
davit of said Donnelley it was averred that the information for the compila- 
tion of complainant's annual directories is obtained from original sources by 
actual canvass, in the making of which complainant employ from 250 to 300 
persons for a space of five or six weeks, and that the compilation of the mate- 
rial so collected occupies several weeks after the completion of the canvass, 
and employa the labor of about 50 persons. In an aflldavlt made by John G. 
Rickard he averred that he had been employed for three years as compiler 
and canvasser by complainant, except for a period of five weeks, commencing 
January 8, 1894, when he was employed iu compiling on the Dollar Directory, 
in which work he was furnlshed by Ditty, the manager, with. slips containing 
the names and addresses and businesses of persons to be compiled for the Dol- 
lar Directory; that déponent observed in the handling of said slips, and in com- 
pilation thereof, tbat large numbers of said slips, containing, the names of per- 
sons commencing with the same letter of the alphabet, were In the handwrit- 
Ing of the same person, whlle the locations of the persons as given upon the 
slips were widely separated and remote from each other, and that the same 
had evidently been copied by one person from a list or directory already com- 
piled, and had not been obtained by a personal canvass; and the déponent be- 
lieyed that the slips used by him In compiling were copied from the alphabetical 
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Ust of names in complainant's business directory for 1893, and that déponent 
and other persons employed by the Dollar Directory Company, in compiling 
its business directory, under the direction .of the said Ditty, used complainant's 
business directory for 1893 in malting corrections of the information contained 
in said slips, and in deciphering lUegible writing, and in determining correct 
locations, where the slips were imperfect in that respect, and that the com- 
pilers made constant use of complainant's business directory, and that the cor- 
rection of slips was made without any other inquiry or investigation. 

Défendants, for answerlng proofs, filed an attidavit Ijy Emory A. Hartsig, 
ia which déponent alleged that from March, 1892, until October 1, 1893, he 
employed from three to ten agents to make an original inquiry for the pur- 
pose of a business directory, and that on the latter date he transferred to de- 
fendants Bishop and Ditty the slips and information obtained by himself 
and canvassers, and the good will of his enterprise, and that he secured none 
of said information and reports by copying from complainant's business di- 
rectory for 1892. Défendant also filed affidavits by Samuel Hartsig, William 
O. Henry, and Joseph Leckey, who swore that they were employed by Ditty 
from about October 1, 1893, until April, 1894, in canvassing for names, etc., 
for défendants' business directory, setting out the territory covered by them. 
Edward S. Eowley, proof reader with the printers of défendants' directory, 
swore that he read the entire proof on the directory; that the copy was pre- 
pared by pasting individual directory slips upon long sheets of paper in the 
order in which they were to appear, and that the same was prepared in the 
handwriting of différent persons, as though reported by varions agents, and ap- 
parently in the manner usually adopted in compiling a directory from original 
sources through a Personal eanvass, and that the material did not hâve the 
appearance of having been copied from some other directory. An affidavit 
was also made by James Ditty, who had the management of the préparation 
of the Dollar Directory, who swore that he had been engaged in the enter- 
prise since September 7, 1893, and in pursuit th^reof had constantly em- 
ployed agents, varying in number from 7 to 18, to make original canvasses, 
and had compiled the directory entirely from slips made by such agents and 
those furnished by Emory A. Hartsig, and not by imitating complainant's 
business directory for 1893; that in compiling défendants' directory he used 
a copy of the Lakeside Annual Directory for 1893, for the purpose of check- 
ing up the Information returned to him by his agents, and that in correcting 
mistakes of his agents by such coniparison he inadvertently inserted the 
names and addresses alleged in the bill of complaint as showing errors fol- 
lowed. Déponent further averred that the copy from which the directory 
was printed was destroyed and disposed of prior to Ma.y 25, 1894, prepara- 
tory to removal from défendants' olfice, in the Adams Express Building, to 
the Eialto Building, and that déponent is theref ore unable to produce the 
same as évidence in the case. 

The motion for a temporary injunction was overruled without préjudice to 
complainant's right to renew the same, and the cause was referred to E. B. 
Sherman, Esq., a master in chanceiy, to take proofs which might be used for 
a further motion. 

On the hearing before the master, complainant put in évidence "Take 417," 
which it appears was surreptitiously obtained from the possession of défend- 
ants' printers for complainant's inspection. This was admitted to be a part 
of the copy for défendants' directory. There were 22 names on the "take," 
which were on directory slips pasted on a long strip of paper, ail of which 
appeared in defendant's directory under the head of "Gigar Manufacturers." 
AU of the names but two were In the same handwriting, and one of such two 
was written by one Mathison, while soliclting advertisements and subscrip- 
tions. Eowley, the proof reader, and Burt, the person who held the copy, 
testified that "Take 417" resembled copy which passed through their hands. 
The copy holder testified that, while the copy was in varions handwritings, 
four or five or more of the slips in one handwriting would corne together. 
Mathison, a witness called for complainant, testified that he did soliclting 
for Dollar Directory advertisements, and in such work would hand in the 
names on regular directory slips; and that about January 1, 1894, he had 
written between 4,000 and 5,000 names on slips for Hartsig, which he had 
copied from prluted sheets about the size of a directory page, giring the name 
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of the person, hls addreiBs and business. He was nnable to Idetitîfy sueh 
sheets, though conversant with complainant's dlrectories. Eichard testifled 
for complainant that he was engagea flve weeks after January 8, 1894, in 
compiling, with three other men, on défendants' directory; that the si ips so 
compiled were in at least 10 différent handwritings, and that he noiiced Th:it 
a number of naines beginning with the same letter would run along together 
in the same handwriting; and that he, with the other compilers, used the 
Lakeside Business Directory for 1893 in making corrections on the slips and 
for référence in varieus ways for information, and that there was no dis- 
patching done save in the building which défendants then occupied; that the 
work o( the compilers was turned over to Ditty, and that he did net see it 
thereafter, and that the slips so compiled by him appeared to bave been 
copied from the alphabetical portion of the Lakeside Business Directory; that 
he copied a number of names in "caps" from the Lakeside Business Direct- 
oi-y, but that he did not know that any were reprlnted in défendants' direct- 
ory. 

Complainant produced witnesses whose testimony tended to show that the 
copy from which the Dollar Directory had been printed was fraudulently 
destroyed or concealed to prevent its use as évidence. One witness testmed 
that Ditty had admitted to him, several days before the copy was alleged to 
hâve been destroyed, that he understood that complainant was going to get 
out an injunction restraining défendants from publishing their directory. 
Ditty swore that the copy had been taken from the vault in bis office, and 
had been torn up, and thrown in the corner of the room, and presumably re- 
moved by the jauitor in the course of hls duty in taking out waste paper, 
and this was between May 23d and May 25th. The testimony on this sub- 
ject was qui te conflicting. The janitor of the building could not say whether 
he removed waste paper simllar to "Take 417." One of the men who helped 
défendants to move from the Adams Express Building testifled that he car- 
ried out a large pile of -matter like "Take 417," in several bundles, tied 
loosely with a string around the center; while another, who loaded the 
wagon, testifled to a very small amount of matter of about that slze, but 
wrapped so that he could not tell what It was. Donnelley testifled that a 
search in the paper warehouse to which ail scrap paper from the building 
was carried revealed a large amount of matter from défendants' office, but 
nothing similar to "Take 417." Donnelley, in calling at défendants' vacant 
office, was handed a portion of "Take 1199," which the janitor had picked up. 
Ditty testifled that matter somewhat similar to "Take 417," which had been 
removed from his office in the Adams Express Building, was copy for a di- 
rectory of another city for the Interstate Directory Company. 

It appeared that there were about 60,000 names in défendants' directory. 
Ditty testifled that he got from 40,000 to 50,000 names from Hartsig, and that 
he added probably 7,000 or 8,000 names after he took the matter in liand; that 
he kept no record of the territory covered by his various canvassers. There 
was no record kept by Hartsig of the particular territory covered by his can- 
vassers. Ditty explained the use made of the Lakeside Annual Directory of 
1893, for the purpose of checking, as follows: "There were several names 
copied from the Lakeside Directory, and I had those things arranged in proper 
alpiiabetical order utider the headings, and then, as it came to me, of course, 
I compared them with the slips that I had gotten on an original canvass, and 
also those that Mr. Hartsig had turned over, and I checked those things up, 
and when I found any name that was missing I would dispatch for it." Ditty 
claimed that the errors followed, if any there were, must hâve been caused by 
the fallure of his dispatchers to properly verify the names so dispatched for. 
He also testifled that the slips turned over to him by Hartsig were in bunches, 
as though they had just corne from the hands of the persons who had obtalned 
the names from a Personal canvass; that, owing to the poor condition of the 
slips secured from original sources, it was frequently necessary to bave them 
copied; that the person whom he employed for pasting the slips for copy did 
the work very indifïerently, and that the papers, when laid together, would 
stick and become torn, and that many of the slips would hâve to be copied; 
and that the "cap" slips, which were eut from complainant's directory, were 
used for the purpose of soliclting advertisements and subscriptions, and not 
otherwise. He also testifled from memory as to most of the territory claimed 
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to have beeii covered by hls canvassers. Emory A. Hartsig testifled that, in 
undertîiking the original enterprise, lie had the city bloclied out Into large sec- 
tions, cutting up a Rand-McNally map for that purpose, and that at the time 
of selling the business to Bishop and Dltty he believed he had canvassed the 
entire city; and that he was assisted by Scanlan, who was at the présent time 
yery ill at his home in Connecticut Hartsig also testifled as to the work done 
by the canvassers employed by him, and as to about the time and the territory 
covered by each. Neither Hartsig nor Dltty produced any record or entries 
showing the territory covered by their varions canvassers, or the time for 
which they worlied, or the amounts paid them; and Hartsig testifled that no 
snch records were kept or entries made. Hartsig gave the names of nine can- 
vassers who worked for him, and approximately the territory covered by them. 
He was unable to give the addresses of four of such canvassers. The other 
canvassers, save Scanlan, who was very ill at his home in Connecticut, tes- 
tifled that they made a Personal canvass, specifying approximatel.v the terri- 
tory covered and the time which they worked, from which It appeared that 
théy spent an average of two and a half months each on such canvass, from 
November, 1892, to August, 1893. Défendants also produced flve of the can- 
vassers who worked under Ditty, who testifled that they made a Personal can- 
vass, specifying the territory covered. Ail of the compilers, as well as the per- 
sons who pasted the slips for copy and the foreman for the printers, testifled 
that there were from 10 to 20 handwritings on the slips; and three of the com- 
pilers, who had been canvassers, testifled that during their work of compiling 
they recognized in the materials slips which they had gathered themselves 
from original sources. Eight différent witnesses testifled that they did dis- 
patching for Ditty, some of whom were engaged a month or more on such 
work. Ail of défendants' compilers, save Rickard, testifled that the errors 
discovered in compiling were not corrected by the compilers, but that the slips 
were turned over to Ditty, who dispatched for the names. The agents of sev- 
eral large office buildings, alleged to have been canvassed by défendants, were 
called on behalf of complainant, and testifled as to several occupants who had 
moved in after complainant's directory of 1893, and before the last canvass 
made for défendants' directory, whose names were not in the latter directory. 
Tliere were also names in défendants' directory of persons located at places 
which the canvassers testifled they did not cover, and of persons who deceased 
before défendants' last canvass was made. 

Oomplainant produced évidence of 67 errors foUowed, most of which could 
only have been made by eopying from complainant's book. Défendant pro- 
duced an exhibit showing about 3,600 différences between the two books, con- 
sisting in the names and addresses, and in additional names found in défend- 
ants' directory that were not found in complainant's directory. It also ap- 
peared that, while complainant's directory gave the names of about 650 music 
teachers, défendants' directory gave only 300. It appeared that the names in 
the défendants' directory under the head of "Saloons" were obtained dlrectly 
from the licensed bonds on flle in the city hall. 

After a hearing, the court, June 23, 1894, decreed that défendants should be 
enjoined "from in any manner, either directly or indirectly, any further print- 
Ing of the matter, or any part thereof, contained in the Chicago Dollar Busi- 
ness Directory for 1894, except the names under the head of 'Saloons,' com- 
mencing on page 690 and ending on page 738, and from publishing or selling, 
or exposing to sale or deliyery, to patrons or subscribers, or any other person, 
any of the printed sheets, bound or unbound, or in process of binding, except 
as aforesaid, eonstituting said Chicago Dollar Business Directory, or in any 
other book, directory, or gazetteer." 

A motion was made to dissolve the temporary injunction issued in accord- 
ance with such decree, in support of which défendants flled an affidavit of 
Joseph E. Scanlan to the efCect that déponent was unable to attend at the 
taking of the testimony before the master because of sickness, and corrob- 
orating the testimony of Hartsig as to the manner in which the original can- 
vass was taken; and in which déponent further averred that the sheets 
given to Mathison for eopying contained names of flrms or persons engaged 
in business in the city of St. Louis, and were not a part of the Chicago di- 
rectory, but were used for the Interstate Directory Company, for the purpose 
of checking up Information for the St Louis section of the Interstate Di- 
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rectory. An affldavit was also flled by Hartsig to the same efCect. Affldaylts^ 
of three of défendants' canvassers were also flled, which were to the ef- 
fect that déponents remembered having made a personal canvass of 16 of 
the names set ont as showing errors followed, and that in some instances the 
names as they appeared in défendants' directory were the names that were 
given to déponents at the time the canvass was made. Défendants also filed 
an afladavlt by one Parts, to the effect that he had had long expérience in di- 
rectory work, and had assisted for four months in the compilation of the Dol- 
lar Directory, and that the slips were In the handwriting of 15 or more per- 
sons, and that after the same were compiled in alphabetical order the dif- 
férent handwritings were interspersed through the alphabet, and that they 
did not show from their appearance or arrangement that they had been 
copied from some other directory, but that after they had been compiled they 
presented the appearance and arrangement that directory slips would nat- 
urally présent which had been gathered from original sources of information 
by a Personal canvass among the business houses of the city, that after May 
4, 1894, déponent did not see either Bishop or Ditty, or notify them as to 
his location, until August 13th, and that from June '2d until Augitst 6th dé- 
ponent was out of the state. Défendants also filed an aflidavit by De Lisle, 
one of their compilers, to the effect that he had had a conversation with 
Rickard since the hearing before the master, in which liickard admitted that 
he testifled falsely. In answer to such proof complainant filed the affidavit 
of Rickard, in which he denied the conversation swom to by De Lisle. 

After hearing, the court, September 19, 1894, denied the motion, and de- 
fendants took thls appeal, assigning as error the action of the court: (1) In 
deciding that the complainant had submitted suflicient évidence of the validity 
of the copyright of the book sued on, in view of the fact that no certificate 
of the librarian of congress or otlier satisfactory évidence was oftered by 
complainant to show that complainant had duly complied with the copy- 
right law in the premises. (2) In continuing the preliminary Injunction not- 
wlthstanding the fact that it appeared from the évidence that défendants 
had, through agents, made a gênerai canvass of the city of Chicago, and se- 
cured from the original sources of information the matter from which the 
alleged infringing book was publislied. (3) In deciding that the fact tUat cer- 
tain errors which were in the book sued on also appeared in défendants' book 
was proof that the latter had been copied from the former, and tliat. there- 
fore, défendants' book was an infringement of comiilainant's copyriî.;lit. (4) 
In deciding that the testimony of Herman Mathison that he had copied cer- 
tain names from printed sheets upon directory slips for Eniory A. Hartsig, 
one of the défendants, was évidence that they were names copied from com- 
plainant's book sued on, and were used by défendants in priuting their al- 
leged infringing book. (5) In continuing the preliminary injunction, not- 
withstanding the fact that it appeared from the évidence that the copy or 
manuscript from which the alleged infringing book of défendants was 
printed was compiled from regular directory slips gathered by défendants 
and their agents from the original sources of Information. (6) In continuing 
the preliminary injunction, in view of the fact that it appeared from the évi- 
dence that the damage to défendants, if tlie same were coucinued, would be 
irréparable, and would involve the almost total loss of $12,000 to them, while 
the évidence did not show that complainant would hâve been damaged at 
ail If the preliminary injunction had not been continuod. (7) In continuing 
the preliminary injunction, because the bill of compîaint nowhere states or 
shows that the complainant would suffer or sustain any damage in consé- 
quence of the alleged infringement, nor do the évidence, exhibits, and af- 
fidavits prove, or tend to prove, that the complainant would suffer :!.ny dam- 
age by reason of or in conséquence of the alleged infringement of his copy- 
right (8) In continuing the preliminarj' injunction, because the bill of com- 
pîaint In this case does not make out or state a suflicient cause of action upon 
which an injunction pendente lite might Issue. (9) In deciding that Bx- 
hibit A of complainant was an Infringement of complainant' s alleged copy- 
right of its Exhibit B. (10) In deciding that the fact that défendants used 
the book sued on, in checking up Information for insertion in the alleged 
infringing book, constltuted an Infringement of complainant's alleged copy- 
right (11) In deciding tliat the évidence showed that any part of the al- 
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leged infringing book was prepared from matter copied from the book 
sued on. (12) In continuing the preliminary Injunction upon the flnding that 
the book sued on had been used by défendants to some extent in preparing 
and printing the alleged infringing book, and that some of the latter had 
been copied from the former. (13) In net excepting from said preliminary 
injunction ail of the matter in the alleged infringing book of défendants that 
the court found was not copied from the book of complainant sued on, and 
was not infringing matter. (14) In not deciding that witness Rickard for 
complainant stood impeached. (15) In deciding that the évidence submitted 
by complainant regarding alleged errors that appear coïncident in Bxhibits 
A and B was compétent (16) In continuing said injunction, beeause the 
continuing of the same was contrary to the law and évidence in the case. 

A motion was made to dismiss the appeal, the décision of which, with the 
proceedings relating to the same, will be found reported in 05 Fed. 463. 

E. Banning, Thomas A. Banning, and Homer G. Fancher, for 
appellants. 

Défendants dispute that the 67 names instanced by complainant as errors 
in its directory copied by défendants were either errors in complainant's di- 
rectory or were copied by défendants. But, admitting complainant's conten- 
tion, it appears that complainant bas shown copying of only one name in a 
thousand. The names instanced are comprised on 52 pages, and to enjoin an 
entire book, of over 800 pages, beeause 67 names, appearing on 52 pages, hâve 
been copied, is unsupportable under the décisions. Publlsliing Co. v. Keller, 
30 Fed. 774; Webb v. Powers, 2 Woodb. & M. 497, 524, Fed. Cas. No. 17,323: 
Lawrence v. Dana, 4 Cliff. 1-88, B'ed. Cas. No. 8,136. There is no évidence 
to show that the printed sheets from which Mathison copied 4,000 or 5,000 
names were taken from complainant's directory, and the évidence is un- 
contradicted that the names were intended for the Interstate Directory. It 
plainly appears that the copy from which the Dollar Directory was printed 
was destroyed several days before the suit was commenced, in the regular 
course of business, preparatory to défendants' moving their office. ïhere is no 
évidence that such destruction was expedited, but the évidence is quite to 
the contrary, The work of Hartsig and Ditty and their oanvassers covered 
a perlod of nearly two years, and ail the canvassers whose names and ad- 
dresses were known were called, and testified as definiteiy as possible as to 
the time and territory covered by them, and their testimony stands uncon- 
tradicted. AU the persons who worked upon the compilation of the directory, 
save Rickard, testify that the slips had every appearance of having been ob- 
talned by a Personal canvass, and that in the work of compilation no cor- 
rections were made in reliance whoUy upon complainant's directory, but, in 
cases of discrepancies and omissions, the slips were passed to Ditty, who dis- 
patched for the names. Complainant had for months known of defendaut.s" 
competing directoiy, and its employé Rickard apparently entered défendants" 
employ at the instance of complainant, for the purpose of implicatiug them 
In a charge of infringement. Eight witnesses testified as to the dispatching 
which was done. The évidence overwhelmingly and conclusively establishes 
the fact that défendants made an original canvass, and proceeded In the 
proper way in the compilation of their directory, and did not copy from com- 
plainant's directory, and that the injunction granted by the court Is wholly 
erroneous and unjustiflable. New York Grape-Sugar Co. v. American Grape- 
Sugar Oo., 10 Fed. 837; Machine Co. v. Hedden, 29 Fed. 149; Scribner v. 
Stoddart, 9 Eep. 139, Fed. Cas. No. 12,561; Bonaparte- v. Railroad Co.. 1 
Baldw. 218, Fed. Cas. No. 1,617. 

John C, McClellan and L. L. Bond, for appellee. 

The common errors prove not only copying in those particular instances, 
but they raise the presumption that the whole of défendants' book bas been 
copied from complainant's book, and the burden of proof is on défendants to 
show, if they can, what part of their book, if any, was not copied fronj com- 
plainant's book. Drone, Copyr. 428, 515; Longman v. Winchester, 16 Ves. 
269. The doctrine contended for by défendants is applied only to cases where 
the part copied can be readily separated froito that which is original. Webb 



984 FEDERAL REPORTEE, Vol. 66. 

V. Powers, 2 Woodb. & M. 497, Fed. Cas. No. 17,323. Takes 417 and 1,199 
conclusively show the manner in which défendants' direetory was made. s 
Twenty naines eut of the 22 on "ïake 417" are in the same handwriting, and 
the persons live in widely separate districts, alleged to liave been canvassed 
by flve or six différent canvassers, and tlie 20 slips do not vary in tbe uames, 
business désignations, and locations from tbe way in which tbey are found 
In complainant's book. The fact that the manuscript from which défendants' 
booli was priated appeared to be in the handwriting of from 10 to 15 dif- 
férent persons does not tend to prove an original canvass. The fact would 
be the same, though ail the names were copied from complainant's direetory. 
Défendants' testimony as to the destruction of the manuscript is wholly un- 
worthy of crédit, showing, as it does, a total disregard of business priuci- 
ples. Neither did the défendants make any effort to recover any of the manu- 
script, though it appears that it might easily hâve been recovered after the 
commencement of the suit. ïhe absence of ail évidence ia writing as to de- 
fendants' acts, etc., relating to the original canvass, is a suspicions circum- 
stance. It also appeared from the canvassers' testimony that they canvassed 
and recanvassed each others' territory, and they contradict each other as 
to the territory actually canvassed by them. If the évidence of Ditty's can- 
vassers alone is to be believed, Ditty must hâve obtained 240,000 new names. 
The fact that défendants did a large amount of dispatching will not help 
them, if they, in fact, in the flrst Instance, copied their names from complain- 
ant's direetory. When a material piracy is shown, plaintifC will not be re- 
quired to prove actual damages to maintain its right to an injunction. Drone, 
Oopyr. 521; Campbell v. Scott, 11 Sim. 39; Tinsley v. Lacy, 32 Law J. Ch. 
(N. S.) 539. 

Before WOODS and JENKINS, Circuit Judges, aud BAKER, 
District Judge. 

PEB CURIAM. This appeal is from an interlocutory oi'der of 
injunction, for a statement of which référence is made to the 
opinion of the court upon the motion to dismiss. The présent 
question is of the merits of the order. The court has carefuUy 
considered the évidence, and, without entering upon a review, 
which might préjudice the final hearing, deems it enough to de- 
clar« its conclusion that the appeal should be overruled, and it 
is so ordered. 



UNITED STATES v. FOURTEBN PACKAGES OF WHISKY. 

(Circuit Court of Appeala, Fifth Circuit. Pebruary 12, 1895.) 

No. 261. 

Internai Revenue— Shortasb in Packages op Ltquors— Rev. St. g 3S89. 
Certain packages of whisky were Inspeeted and gauged at the distillery, 
marks aad brands placed thereon by the United States gaugers, and the 
taxes paid. Upon being regauged, some months later, at another place, it 
was found that-there was a shortage in each package, and that the contents 
of each package were below the proof indlcated by the marks. Held, that 
thèse facts were no évidence that the United States had been in any 
manner defrauded, and did not justlfy the forfeiture of the whisky, under 
Rev. St. i 3289. 

In Error to the District Court of the United States for the Mid- 
dle District of Alabama. 

This was an information claiming forfeiture of 14 packages of 
whisky, under Eev. St. § 3289. J. B. Lanier filed a claim to the 
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whisky, and a triai was had in the district court, resulting in a 
verdict for the claimant. The government brings error. AflSrmed. 

Henry D. Clayton, for the United States. 
T. H. Watts, for défendant in error. 

Before PAEDEE and McCORmCK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOTJLMIN, District Judge. This is an information and an 
amended information under section 3289 of the Revised Statutes. 
The information charges that 14 packages of whisky, seized by 
the United States internai revenue oflicer on a claim of forfeiture, 
did not hâve on them the proper marks and brands required by 
the revenue laws of the United States, and that said packages did 
not hâve thereon each mark and brand required by law, in that 
they did not hâve the marks and brands showing truly the proof 
of the spirits in said packages, and showing truly the number of 
wine gallons in each package. One J. B. Lanier answered the 
information by flling a claim to the whisky, in which he sets up 
that the marks and stamps on said packages were placed thereon 
by the proper oiïicer of the United States who gauged the whisky. 
He dénies that said marks and stamps are wrong, and he dénies 
that there were absent from said packages the marks and stamps 
required by law to be placed thereon. The évidence on the part 
of the prosecution is that the deputy internai revenue collector 
for the district of Alabama, finding the whisky in question in the 
storehouse of one Tatum, in Montgomery, Ala., regauged the sev- 
eral packages thereof on or abbut the 24th November, 1890; that 
this regauge by him showed that there were in ail the packages 
a shortage averaging a loss of net wine gallons of about 1^/2 
gallons per package; that the proof marked on each package 
was "A. P. 100," and that the proof on the regauge averaged from 
90 to 95; that the packages contained 5 gallons or more each; 
that there were marks and brands on the said packages, and that 
they ail bore the rectifier's stamps; that the whisky in the pack- 
ages did not correspond with the marks and brands thereon, either 
as to the proof, or as to the quantity contained therein. The 
packages showed, by proper marks thereon, that they had been 
inspected and gauged by United States gaugers, in North Caro- 
lina, at varions dates from March 4, 1890, to July 19th of the 
same year. This is the substance of the évidence for the plain- 
tififs. The claimant testified, among other things, as follows: 
That he resided at Salisbury, N. C, and was a distiller, rectifier, 
and Wholesale liquor dealer; that he had been engagea in busi- 
ness as such since 1866, except about 18 months; that ail the 
packages of whisky sought to be forfeited, and in controversy 
in this case, had been distilled and rectified at his establishment, 
which was located near Salisbury, N. C. The witness further stat- 
ed that, after the rectification of spirits, sugar was put into them 
for the purpose of mellowing and making them more palatable, 
and they were then regauged by the proper ofScer; that the 
proportion of saccharine matter put in each package of spirits was 
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abolit one gallon to each barrel. The witness was allowed by the 
court, against the objection of the plaintiffs, to give an ocular 
démonstration, in the présence of the jury, with spirits, sugar, 
and hydrometer, for the purpose of showing that the différence in 
the apparent proof ("A. P.") marked on the packages containing 
the whisky in controversy and the proof of such whisky as shown 
by the regauge may hâve been caused by the sugar which had 
been put into the spirits by the rectifier, to which action of the 
court the plaintilEs excepted. The witness also testifled that the 
introduction of sugar into spirits reduces the proof. There was 
also évidence showing the amount of evaporation allowed in spirits 
by the régulations of the internai revenue department 

There were varions instructions requested by the plaintiffs, 
which were refused by the court, to which refusai exceptions were 
duly taken, and on which error is assigned. We will not consider 
in détail the several rulings of the trial court, and which are 
presented by the assignment of errors. The court could hâve 
properly ordered a verdict for the claimant, and we are satisfied 
of the correctness of the linding on the charge given, the effect of 
which was to direct a verdict for the claimant. The complaint 
in the case is that the 14 packages of whisky did not hâve or 
bear the proper marks and brands required by law to be placed 
on them. The law required that such packages should be in- 
spected and gauged on the premises of the rectifier who has paid 
the tax, by a United States gauger, who should place thereon an 
engraved stamp, properly signed, and which shall state the date 
when affixed, and the number of proof gallons contained therein. 
Kev. St. § 3320. The proof is that the packages in question were 
duly marked and stamped by United States gaugers on the prem- 
ises of the claimant, the rectifier, in North Oarolina, and that 
when regauged, some six months thereafter, there was a diver- 
gence both in proof gallons and in wine gallons in said packages. 
The divergence, we think, is clearly accounted for. But, if it 
were not satisfactorily accounted for, yet we cannot see how the 
United States has been in any manner defrauded, or could hâve 
been defrauded, unless the spirits which had been inspected and 
gauged in North Oarolina had been taken out of the packages, 
in whole or in part, and other spirits, on which the tax had not 
been paid, had been put in them. There is, however, no charge 
of this sort in this information. In no aspect of the case made 
by the record could the plaintiffs recover. Any error in the rul- 
ings of the trial court adverse to the plaintiffs was therefore error 
without in jury. The judgment is afflrmed. 



TANNAGE PATENT CO. v. ZAHN. 

(Circuit Court, D. New Jersey. March 26, 1895.) 

1. Patents— SuFFiciENCY op Spécification. 

The spécifications of a patent are addressed primarily to persons 
"skilled in tlie art," by whicli is meant, not those having very great tecli- 
nical knowledge relating to tlie subject-matter of the invention, but rather 
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those havlng ordlnary and falr Information; and If to thèse latter tbe 
spécifications sufficlentljr descrlbe the invention or process, it Is ail tbat 
ts required. 

S, Bamk— Pbockss Patent— Weight ov Evidencb. 

Much greater welght should be attached to the testlmony of witnesses 
who say they hâve accompllshed the results sought by a process patent, 
by foUowlng the methods described In the spécifications, than to the testl- 
mony of others, who say that they were unable to attain success. 

9. Same — Anticipation — AnaIiOGOus Use — Process op Tannino Leatheh. 

The Schultz patents (Nos. 291,784 and 291,785) for processes of tannlng 
leather, which consista substantiaUy, first, in saturating the sirins with 
acldulated bichromate of potash, or chromic acid; and, second, by em- 
ploying sulphurous acld as a reducing agent to change the chromic acid 
Into chromic oxlde, held anticipated by the prevlous use of lilse processe» 
In the treatment of other substances than leather, and particularly by the 
Swan patent, covering Iniprovements in the treatment of gelatinous tis- 
sues of gélatine and gum, and of comi>ounds containing such substances. 

This was a bill by the Tannage Patent Company against William 
Zahn for infringement of patents for processes of tannlng leatlier. 

George Blodget and Charles Howson, for complainant. 
Bowland Cox, for défendant. 

GREEN, District Judge. The bill of complaint charges the 
défendant, William Zahn, with infringement of letters patent Nos. 
291,784 and 291,785, both granted on January 8, 1884, to Augustua 
Schultz, for new and improved processes for "tawing hides and 
skins," and which were duly assigned by the patentée to the com 
plainant There seems to be but little différence in the two pro 
cesses, as claimed in the respective patents. In patent No. 291,784 
it is said that: 

"This Invention relates to a new process for tawing hldes or skins, said 
process consisting in subjecting said hides or skins to the action of compounds 
of metalllc salts, such as bichromate of potash, and then treating the same witb 
hyposulphite of soda, by which term Is understood that sait which is more 
recently sometlmes called 'thiosulphate of soda' (Na^ Sj Os)." 

In the other patent (No. 291,785), the inventor says: 

"This Invention relates to a new process for treating hides or skins. Said 
process consisting in subjecting said hldes or skins to the action of a bath pre- 
pared from a metaillc sait, such as bichromate of potash, and of then treating 
the same with a bath containing sulphurous acid." 

It is quite apparent that, if there be any différence in thèse pro- 
cesses, it is more in the descriptive words used than in the aotual 
means employed. ■ In both the first step is identical, and in the 
second step the action of sulphurous acid upon the skin or hide 
after it bas been taken from the first bath is provided for. In the 
first process this necessary sulphurous acid is obtained by subjecting 
hyposulpliate of soda to a chemical agent which, by décomposition, 
will produce it. In the second process the sulphurous acid is 
directly supplied to the last bath. Such being the processes of the 
two patents, broadly cousidered, it is to be expected that the 
claims should show an equal similarity in their purport In the 
one patent the claim (and there is but one claim in each patent) 
is stated in almost the exact words of the spécifications, as fol- 
lowa: 
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"The ■witJiln-described process for tawing hides and skins, sald proeess con- 
Bisting ia subjecting tlie hides or skins to the action of compounds of 
metallic salts, such as a solution of bichromate of potash, and then treating the 
same with a compound containing hyposulphurous acid (or, as it is othervvise 
»;alled 'thiosulphuric acid'), such as a solution of hyposulphite of soda or of 
potash in the présence of hydrochloric acid." 

In the later patent the claim is : 

"The withln-described process for tawing hides and slUns, said process con- 
sisting in subjecting the hides or skins to the action of a bath prepared from 
a metallic sait, such as bichromate of potash, and then to the action a bath 
capable of evolving sulphurous acid, such as a solution of sulphite of soda, in 
the présence of another acid, such as hydrochloric acid, substantially as de- 
scribed." 

Thèse patents relate to what is now known as "chrome tanning." 
Chrome tanning, as contradistinguished from other tanning, char- 
acterizes itself by making use of minerai salts in the tanning pro- 
cess, rather than vegetable matter. As is well known, the older 
method of obtaining leather was to immerse the hide or skin in 
some liquid containing tannic acid, which was commonly obtained 
from oak or hemlock bark. This method was reliable, not exceed- 
ingly expensive, save with regard to the length of time the opéra- 
tion required, and its product was the transformation of the hide 
or skin into a high grade of leather, imperTious to and unalterable 
by the action of water, and with great ability to resist wear and 
tear. But months were consumed in the proper and sufQcient ac- 
tion of the tannic acid on the hide, already prepared for exposure 
to its transforming power. And because of this expense of time 
for many years the attention of practical tanners had been closely 
engaged with attempts to remedy so great an inconvenience. The 
chrome method of tanning successfully solved the problem, and by 
it the time for the action of the tanning agent was immediately reduc- 
ed from the months of the current method to a few hours, which now 
sufflce when the minerai salts are used. This undoubtedly was 
a great benefit and gain to the manufacturers of leather, and as 
such it is entitled, as far as possible, to the protection of any court, 
when it seeks such protection. This chrome method of tanning, 
Mr. Schultz says, constitutes his invention, and it is this alleged 
invention which the défendant is charged with infringing. The 
usual défenses are, by the answer of the défendant, set up in reply 
to thèse charges ; but apparently he mainly relies upon two, which 
we will briefly consider. They are (1) the insufûciency and mis- 
leading character of the spécifications of the letters patent in ques- 
tion ; and (2) want of novelty in the alleged process. 

The purpose of the spécification, as contradistinguished from a 
claim, in letters patent, is to describe clearly the invention sought 
to be protected by them, and the manner of making, using, and con- 
structing the same. The letters patent constitute a contract be- 
tween the patentée and the public. On the one hand is granted 
an exclusive use of the invention for a specified term. On the 
other, by way of considération, a full disclosure of the invention, in 
ail its parts, must be made. It is through the instrumentality of 
the spécifications that this disclosure is made, and the invention 
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thereby fully placed within the knowledge of the public. Neces- 
sarily, upon their thoroughness in that respect, and npon their 
accuracy in statement, dépends the validity of the contract of the 
letters patent. If there be material failure in either respect, there 
necessarily results such failure of considération as must vitiate 
the contract It follows, then, that a spécification failing in any 
material respect to make the inA^ention fully known and accessible 
to the public must be held fatally defective, and the patent based 
upon it, ipso facto, becomes void. Wayne v. Holmes, 2 Fish. Pat. 
Cas. 20, Fed. Cas. No. 17,303. But it should be borne in mind, in 
judging of the sufBciency of the spécifications of letters patent, that 
while the language and the methods of statement used by the invent- 
or must be such as will fully place the invention in the intelligible 
possession of the public generally, it is not necessary that it should 
be so minutely and exactly described as to be readily understood 
by every person going to make up the public. The spécifications 
of letters patent are addressed primarily to those skilled in the 
art to which the invention relates, and not to those who are whoUy 
ignorant of the subject-matter. In Plimpton v. Malcolmson, 3 Ch. 
Div. 531, Sir George Jessel, the master of the rolls, thus states the 
principle: 

"In the flrst place, It Is plaîa that the spécification of a patent is not ad- 
dressed to people who are ignorant of the subject-matter. It Is addressed to 
people who linow something about it. If it is mechanical invention, as this 
is, you hâve, first of ail, the scientiâc mechanicians of the flrst class,— eminent 
engineers. Then you hâve scientiiîc mechanicians of the second class, — man- 
agers of great manufactories; great employers of labor; persons who hâve 
studied mechanics, not to the same extent as those of the first class, the scien- 
tifie engineers, but still to a great extent, for the purpose of condueting manu- 
factories of complicated and unusual machines. * * * And then the third class, 
oonslsting of the ordinai-y workman, uslng that amount of skill and intelligence 
which Is fairly to be expected from him,— not a careless man, but a eareful 
man, though not possessing that great scientiflc knowledge or power of inven- 
tion which would enable him by hlmself, unaided, to supplément a defective 
description or correct an erroneous description. Now, as I understand, to be 
a good spécification it must be intelligible to the third class I bave mentioned, 
and that is the resuit of the law. It will be a bad spécification if the first two 
classes only understand it, and if the third class do not." 

And in the case of Morgan v. Seaward, 1 Webst. Pat. Cas. 174, 
Mr. Baron Aderson used this language: 

"The spécification ought to be framed so as not to call on a person to hâve 
recourse to more than those ordinary means of knowledge (not invention) 
which a workman of compétent skill in bis art may be presumed to bave. 
You may call upon him to exercise ail the actual existing knowledge common 
to the trade, but you cannot call upon him to exercise anytbing more. You 
hâve no right to call upon him to tas his ingenulty or invention." 

From which it seems to follow that persons skilled in the art 
to which the spécification is addressed are in fact those of ordinary 
and fair information, but not to those having very great technical 
knowledge relating to the subject-matter of the invention. And 
if, to them, the spécification sufficiently and well describes the in- 
vention or process, it is quite sufficient. Now, the courts hâve 
always been generous towards inventors, in their application of 
thèse principles of the law, and their conséquent judgment of the 
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validity of a spécification. Although the speciflcation may be in 
some degree incorrect, or vague or incomplète, if from it, taken in 
connection with accompanying drawings and modela and plans 
and formula, and especially the rest of the letters patent, one 
skilled in the art, as above deflned, can, by exercise of purely non- 
inventive powers, succeed in constructing the machine, or in fol- 
lowing the process, or in combining the ingrédients of matter men- 
tioned into one whole, it is suflficient. On the other hand, if experi- 
ment and inventive skill on the part of a skilled operator or user 
is necessary, in addition to the instructive statements of the speci- 
flcation, to render the invention available and the use successful, 
then the spécification is fatally defective, and the patent based 
thereon is void. Lockwood v. Faber, 27 Fed. 63; McNamara v. 
Hulse, 2 Webst. Pat. Cas. 128; Tyler v. Boston, 7 Wall. 327. 

Applying, then, thèse principles as to the sufiftciency of the 
spécifications to thèse patents, it becomes apparent, upon reflec- 
tion, that the severe criticism which has been made upon them is 
not wholly deserved. Possibly, they could hâve been written in 
language more exact, perhaps more perspiciious, but upon close ex- 
amination they will be f ound to be sufficient to convey the necessary 
knowledge of the invention to those who are skilled in the art. 
Before testing the spécifications, it is proper to say that the manu- 
facture of leather seems to comprise three distinct stages. First, 
the préparation of the skins or hides up to a point where they are 
ready for the tanning process proper. This stage includes the 
loosening of the hair by some depilatory agent, removing the hair 
by mechanical means, cleansing the skins, and putting them gen- 
erally in condition for treatment by tanning materials. The sec- 
ond stage includes the tanning process proper, by which the skins 
are clianged from their primary state into leather. The third 
stage contemplâtes the flnishing of the leather as it leaves the tan- 
ning process, by the use of coloring material, grease, oil, or other 
matters. It is apparent that the invention in this case is addressed 
solely to the second stage of the gênerai manufacture, to wit, the 
actual tanning process. 

In the spécification of patent 291,784 (and, as has been already 
stated, the spécifications of the two patents are practically alike), 
Mr. Schultz describes his process in this way: 

"In can-ying out my process I unhalr the rawhides, and prépare them in the 
same manner In which they are made ready for tanning. If the hides hâve 
not been pickled, I subject them to the action of a solution of bichromate 
of potash in the présence of an acid, such as biohloric acid, or, if the hides 
liave been plclsled, they may be treated in a solution of bichromate of pot- 
ash in water, without the addition of an acid. In this solution the hides 
are left for a shorter or longer time, according to tlieir thickness and to the 
strength of the solution employed. A sliiver, or the face of a sheepslîin, 
can be done in a strong solution, as above desciibed, in about flfteen min- 
utes, while a full-skin roan would require, in the same solution, about one 
hour. I call the solution weak if it contains five per cent, or less, of tho 
weight of skins, of bichromate of potash, and I call the solution strong if it 
contains more than five per cent, of bichromate of potash. It is not mate- 
rial, however, how strong the solution is. The skins are completed if small 
pièces eut from the tbickest parts of such skins show that the solution has 
entireiy penetrated. The skins are then ready to be taken out, and, af ter the 
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adhering llquor has run off, the skins are introduced Into the second solu- 
tion, which consista of hyposulphite of soda dissolved in water, and adding 
an acid, sueh as hydrochloric acid. Tlie solution may be strong or weab 
of hyposulphite, and the quantity of acid used at first may be less than 
requisite to spllt up the entire quantity of hyposulphite; and more acid may 
be added if the skins show that more is required, which is Indicated by the 
color of the skins. When they are done, they show a whitlsh, bluish, or 
greenish color, according to the time they are kept in the hyposulphite solu- 
tion. A skiver which first has been exposed to the action of the bichromate 
for flfteen minutes wiU be ready by remainlng in the hyposulphite solution 
about twenty minutes. For thicker skins a proportionate longer time Is 
required. • • • After the leather is treated in the manner above indi- 
cated, It may be colored, soaped, and greased in the usual way." 

In other words, the inventer, in this spécification, désignâtes with 
suificient exactness for vérification the chemical agents which he 
uses in his process, the quantifies to be used to produce good 
results, the manner of their application to the hides or the skins, 
and the time necessary to elapse in the carrying out of the com- 
plète manufacture. This, perhaps,' is more clearly shown if the 
spécification be paraphrased somewhat Shortly stated, the pro- 
cess is simply this: The subjection of hides which are ready for 
the tanning process to a bath of bichromate of potash, in which 
there is an acid, such as hydrochloric acid, if the hides hare not 
previously been piclded. Then, after an immersion therein for a 
length of time sufiicient to thoroughly saturate them, subjecting 
them to a second bath, in which there is sufiicient sulphurous acid 
to décompose the chromic acid of the flrst bath. It appears 
that it is not material whether the first bath is weak or strong. 
That should dépend somewhat upon the character of the skin 
or hide submitted to it. And the time in which the hides or 
skins are to be immersed dépends upon their thickness, and upon 
the strength of the bath. A weak bath is one which contains 5 
per cent, or less, of the weight of the skin in bichromate of potash. 
A strong bath is one that contains more than such 5 per cent. 
Fifteen minutes is the length of time suificient for the action of 
the bath upon a skiver. In case of a thicker skin, a longer time 
would be required. And so, similarly, the skiver which has been 
exposed to the action of bichromate for 15 minutes will be com- 
pletely done in the hyposulphite solution by remaining there about 
20 minutes. Thicker skins require longer time. The real test of 
the imprégnation of the skin, in the first bath, and the conclusion 
of the tanning process, in the second bath, however, is made known 
by an examination of the skin itself. Its gênerai surface color, and 
its appearance when eut, show whether the opération has been 
flnally concluded. Such directions seem sufflciently explicit to 
be followed, and that they are suffîciently clear is abundantly 
proved by the évidence in this cause. It is true, indeed, certain 
of the defendant's witnesses testiiied that they failed to make 
leather, in following the directions of the spécification. But this 
négative testimony is overcome by the success of witnesses for the 
complainant, who, being practical tanners, not only succeeded, but 
succeeded without any difflculty, in obtaining flrst-class chrome 
leather by closely following the spécification. The testimony of 
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Mr. Landell, Mr. Stanley, Mr. Britton, Mr. Burk, and others estab- 
lishes this fact beyond question. Such affirmative testimony is 
far more valuable tlian the testimony of those who failed to make 
a success of the process of Schultz. As was said in the case of 
Loom Co. T. Higgins, 105 U. S. 580, "When the question is whether 
a thing can be done or not, it is always easy to flnd persons ready 
to show how not to do it." If one succeeds by following the direc- 
tions of the spécification, that establishes the sufficiency of the 
spécification, no matter how many others may fail. The law does 
not require inventors, in order to obtain a patent, to bring their in- 
vention to the highest degree of perfection, and to describe it in 
technically exact and précise terms. As stated before, it is enough 
if, for instance, a process is described in the spécification with suffl- 
cient clearness and précision to enable those skilled in the matter 
to understand what the process is, and if they point out some prac- 
ticol way of putting it into (jperation. This has been dont: by 
Schultz in this case, and therefore it seems proper to hold ihat 
the spécifications are sufiflcient, in their descriptive language, to be 
sustained. 

The other défense is one which gives more trouble. Was there 
any novelty in this alleged discovery? What was the exact dis- 
covery of Schultz? «Technically, it was what is called a "process." 
And a process has been defined as "a mode of treating certain mate- 
rial to produce a given resuit. It is an act or a séries of acts per- 
formed upon the subject-matter to be transformed and reduced to 
a différent state or thing." Cochrane v. Deener, 94 U. S. 7S0. And 
in Tilghman v. Procter, 102 U. S. 707, the court tersely déclares, a 
"process" to be an act or mode of action, and, as contradistinguished 
from a "machine," which is a "thing" visible to the eye, and an ob- 
ject of perpétuai observation, is a "conception of the mind." Now, 
it is plain from what has already been said that the process con- 
ceived by Schultz was (1) the saturation of sldns and hides with 
acidulated bichromate of potash, or chromic acid; and (2) employing 
sulphurous acid as a reducing agent to change the chromic acid 
into chromic oxide. He limited his process to skins and hides, to 
change them to leather. But saturation with acid, and the con- 
verting of that saturating acid into oxide by chemical réduction, 
must, by force of the eternal and unchangeable laws of nature, be 
always the same, no matter what may be the character of the sub- 
stance or material which may be used in carrying out the opération. 
In other words, given saturation by bichromate of potash, and sub- 
séquent réduction of the chromic acid by sulphurous acid, the 
resuit must be constant and identical. To be sure, the substance 
or material affected may be wholly diverse in character. It may 
be woolen yarn, or it may be goat skin. Nevertheless, the satura- 
tion with chromic acid and the after réduction by chemical agents 
must be the identical process in each case. If this be true, Schultz 
is very far removed from being a pioneer discoverer as claimed, or, 
indeed, from being a discoverer at ail, except so far as he himself 
may be personally concemed. The évidence in this case shows 
varions instances of processes well known before Schultz's d''*»»,' 



TANNAGE PATENT CO. V. ZAHN. 993 

covery, wMch concerned themselves solely with saturation by bi- 
chromate of potash and réduction by sulphurous acid. Sucb satu- 
rations and such réductions were described as early as 1859, again 
in 1860, and again in 1866, in Wagner's Jahresberichte, a well- 
known German publication, The following are extracts from 
thèse articles: 

Prom Wagner's Jahresberichte, 1859, p. 536: 

"If chrome aluin is used Instead of bichromate of potash, both thc aforesaid 
difflculties disappear." "We hâve In sulphurous acid a very cheap reducing 
agent of chromic acid, and obtain in the sulphuric acid -which Is formed dur- 
ing the process the acid necessary for the formation of chrome alum." 

Prom Wagner's Jahresberichte, 1860, p. 513: 

"C. Koechlin discusses the utility of oxide of chromlum in dyeing and print- 
Ing on fabrics, based on the.Solubility of oxide of chromium in alkaline di- 
sulphates. Sulphite of soda, when mixed with an acid which libérâtes the 
sulphurous acid, decomposed by means of bichromate of potash, and then made 
alkaline with ammonla, yields oxide of chromium." 

Prom Wagner's Jahresberichte, 1866, p. 592: 

"The process dépends on the fact that when sulphurous acid Is led through 
a solution of chroma te the chromic acid is reduced to oxide of chromium; there 
being formed at the same time sulphuric acid, which combines both with the 
oxide of chromium that was produced and with the base originally united with 
the chromic acid. Besides the sulphates, a certain quantity of sulphur com- 
pounds is formed at the same time. Chaudet proceeds as folio ws: Sulphur 
is placed and lighted in a cast-iron retort, which is connected with bellows on 
one side and with a vessel contaiuing the solution of the chromate on the other. 
On operating the bellows the sulphurous acid produced by the combustion of 
the sulphur is driven into the solution of the chromate." 

Page 593: 

"In order to simplify the use of oxide of chromium as a mordant, the author 
endeavored, by using bichromate of potash as a mordant, to couvert the chro- 
mic acid into oxide of chromium on certain tissues like wool; and he succeeds 
in doing so by bringing the tissue mordanted with chromate of potash in con- 
tact with agents which reduce chromic acid to oxide of chromium, such as sul- 
phurous acid, alkaline sulphides, organic acids, alcohol, sugar, etc., afterwards 
washing and dyeing." 

It is true, as appears from thèse extracts, that the material used 
as the subject of the saturation and subséquent réduction was not 
"hides or sldns." The object sought to be gained by thèse especial 
processes was, as appears from the published articles, improvement 
in "dyeing and printing on fabrics," and in "treatment of wools." 
But the Chemical resuit was the important end sought, and the use 
of chrome alum and of bichromate of potash as a saturating means, 
and the after réduction by sulphurous acid, achieved that; and, 
whether it was wool or goat skins, the whole process and the final 
resuit were necessarily chemically the same. If this be so, it is 
difficult to ignore thèse publications as an anticipation of the pro- 
cess inTolved in the case at bar. And, if an anticipation, novelty 
vanishes. But the défendant brings stronger évidence of want of 
novelty in Schultz's alleged discovery, in the letters patent granted 
Deceraber 15, 1856, to Joseph Wilson Swan, for "improvements in 
the treatment of gelatinous tissues of gélatine and gum, and of 
compounds contaiuing such substances." In the spécification of 
this patent appears the following: 
v.66F.no.6— 63 
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"My Invention consists in the use of salts of the sesquloxlde of chromlum. 
• * • My invention Is applicable to varions uses; * * • to the flxlng of 
pigments and dyes in calico prlntlug; • • • to the tanning of skins and 
hldes. * * * In tanning, I Immerse the skins or hides in a solution of 
chromie sait, or in a solution of chromate or bichromate of potash, or any 
équivalent sait; the said chromate or bichromate being decomposed in the skln 
or hide by the action of a sultable acid, so as to produce the required compound 
of chromie oxlde. In tanning, I immerse the skins or hides in a solution con- 
talning about one per cent, of chrome alum, or in a solution of chromate or 
bichromate of potash, or other sultable chromate or bichromate, and I décom- 
pose the sald chromate or bichromate In the skin or hide by means of oxalic 
or other sultable acid, so as to produce by the décomposition and réduction of 
the said chromate or bichromate the required compound of chromie oxlde." 

As was said by Dr. Morton, one of the expert witnesses for the 
défendant, this is quite as good a description of Schultz's process 
as the one which he gave to the public in his own spécification. 
In fact, it would be exceedingly difficult, if not impossible, to dif- 
ferentiate the Svean process from the Schultz process. There can 
be no question that the Swan patent describes a process by which 
would be produced chrome tanned leather, and that the process 
consisted— First, in satura-ting the skin or hide with chrome acid, 
or acidulated bichromate of potash; and, secondly, reducing the 
chromie acid or bichromate to chromie oxide by sultable acid. 
This is identical with the process of the complainants, and must 
be held an anticipation. The truth is, it is very difficult to discover 
just what Schultz can possibly claim as original in his process. It 
will be noticed that in the instances of anticipation given the dyeing 
of wools and the printing on fabrics are prominently, and perhaps 
preferably, mentioned as the subjects of the processes detailed. 
To be as libéral toward Schultz as possible, ail that can be fairly 
predicated of his alleged discovery is that an old process could be 
availed of in a new relation. The saturation and the réduction 
which had been applied to wool and other substances could be ap- 
plied to skins and hides. What he did, therefore, was to apply an 
old process, and use chemicals perfectly well known, in a new rela- 
tion, without the slightest change in the mode of application. This 
ingenuity, if it can be so characterized, can hardly aiïord a sub- 
stantial basis for a patent. In Pennsylvania R. Co. v. Locomotive 
Engine Safety-Truck Co., 110 U. S. 490, 4 Sup. Ct 220, the court 
says: 

"It is settled by many décisions of this court, which it is unnecessary to quote 
from or refer to in détail, that the application of an old process or machine to 
a slmilar or analogous subject, with no change in the manner of application, 
and no resuit substantially distinct in its nature, will not sustain a patent, 
even if the new form of resuit has not before been contemplated." 

Perhaps it should be stated, in this connection, that the réduction 
of bichromate of potash and of chromie acid by sulphurous acid has 
been for many years perfectly well known to chemists, and was 
clearly within the "circle of what belonged to the public" at the 
date of Schultz's patent. It is unnecessary to examine the other 
patents for similar processes referrèd to by the défendant, and 
which, if they do not amount to positive anticipations, are at least 
so instructive that, with them as guides, one skilled in the art 
would readily arrive at the same resuit at which Schultz did. The 
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Oavallius process, the Ordway process, the Heinzerlîng process, and 
perhaps others, ail hâve, in a very high degree, a positive likenesa 
to, if not practical equivalency with, the Schultz process, and clearly 
disclose a state of art whicli leaves scarcely anytliing to be accom- 
plished in the future, so far as chrome tanning is concemed. Cer- 
tainly, considered in connection with the Swan patent and the 
publication on thia subject extant years before Schultz made his 
experiments, they strip his alleged discovery of ail legitimate 
claim to that novelty and invention upon which alone rests safely 
the validity of letters patent The bill of complaint must, for the 
reasous stated, be dismissed. 



BBBRHARD MANUF'G CO. v, ELBEL et aL 

(Circuit Court, N. D. Ohio, E. D. August 8, 1893.) 

No. 5,009. 

Patents— Anticipation— iNmiNGEMENT — Harnebs Trimmings. 

Tlie Zeller patent, No. 207,791, for Improvements In hamess trimmings, 
Bhows patentable invention, and was not anticipated eitlier by tlie Zeller 
patent of 1874, or by the Hinman patent of February 25, 1868. 

This was a suit by the Eberhard Manufacturing Company against 
Elbel & Co. for infringement of the Zeller patent, No. 207,791. The 
patent relates to drop hooks and terrets for hamess. The hook is 
used for holding the checkrein which extends from the bridle bit, 
and is secured to the apex of the harness saddle. The terrets are 
rings through which the driving reins pass, and are flxed to the 
sides of the harness saddle. The patented hook comprised three 
parts, — a base plate having rivet holes enabling it to be attached 
to the harness saddle, and having a concave bearing for the hook; 
an annularly grooved hook; and a covering cap pièce fltting over 
thé groove of the hook, forming, with the concavity of the base 
plate, a contracted cylindrical cavity, which prevents the shank 
from moving lengthwise, but leaves it free to turn laterally, and 
drop into a horizontal position when not in use. 

E. A. Angell and Thomas W. Bakewell, for complainant. 
M, D. Leggett and Charles E. Miller, for respondents. 

RICKS, District Judge. The bill is filed for infringement of let- 
ters patent No. 207,791, granted on September 3, 1878, to Melancthon 
E. Zeller, for an improvement in harness trimmings. The com- 
plainant bas given to the public a very simple device, which com- 
bines several éléments that are ail calculated to make it acceptable 
and useful. Though it présents no single élément evincing great 
invention, it combines several new f eatures, which, taken together, 
make it a successful device, which bas rapidly won its place 
among articles of useful manufacture. It is easily and cheaply 
made; so-designed and constructed as to be easily put together; 
each part performs the function claimed for it; and when put into 
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use it is stiperior to any other article made or desîgned for tîie 
same purpose. It can be made and sold separately; can bereadily 
attached to any kind of harness; and it fulfllls the uses for wWch 
it was designed. In it the patentée developed as to its leading 
features that "last step'' which complètes invention, and makes 
the device a success. This is particularly striking in comparing 
the device of the patent in suit with the device of the same 
patentée in the patent designated the "Zeller Patent of 1874." That 
device was practically inoperative, both because of the espense 
and difflculties connected with its manufacture, and more particu- 
larly because the falling hook, which was designed to receive the 
checkrein, had such a long vertical end projecting through the 
elevated plate or passage that when the strain on the checkrein 
was lessened so as to permit the hook to slip back, or to force it 
back, towards or over the crupper loop, the ring, instead of falling 
easily and surely, would catch and remain rigid. One of the 
principal features claimed for the hook so constructed was that it 
would readily fall and prevent its destruction in case the horse 
or mule should fall or roll with the harness on it, so that for the 
chief advantage claimed it was inoperative. The chief défense 
against this patent is that it was anticipated by the manufacture 
and sale of varions articles of common use by nine prier United 
States patents. The two chiefly relied upon as showing an antici- 
pation are those of J. W. Hinman, February 25, 1868, and of M. E. 
Zeller, of September 15, 1874, just referred to. The Hinman pat- 
ent, while it involves the drop hook and drop ring in a device 
intended for an entirely différent use, did not disclose those uses 
in a way to make them any more conspicuous than had been done 
in other devices in which they had been previously employed, or 
than would suggest such use in a drop hook such as used in com- 
plainant's patent. I do not, therefore, think that the Hinman 
patent was an anticipation. 

For the reasons stated before, I do not think the earlier Zeller 
patent is an anticipation. It is intimated in brief of défendants' 
counsel that the claim in the earlier patent, abandoned by Zeller, 
viz.: "A harness finding consisting of the plate. A, upon which is 
formed the élévation, a, having an eye or passage. A', to receive a 
terret or ring, a hook or other harness attachment, substantially 
as and for the purpose set forth," — is substantially the same as the 
claims of the later patent, and should estop him from setting up 
the same in his présent suit. The essence of the later invention 
is that the parts are cast separately, and so made as to be easily 
and cheaply made and put together, and, when so combined, to 
furnish a stronger and more satisfactory product. Ail this is 
accomplished. And there is no ground for estoppel on the plea 
that the former claim abandoned is the same device. The défend- 
ants hâve not seen fit to use any of the devices set ont in the nine 
patents pleaded. They bave, however, patterned the article they 
manufacture exactly from that of coraplainant They hâve done 
this after correspondence, and with full information as tô complain- 
ant's claims. The hook is a clear infringement of the flrst and 
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thîrd claîms of the patent, and the terret of the second claîm. The 
complainant is entitled to a decree sustainiùg its patent, ânding 
infringemeiit, and for an accounting. 



iWBSTINGHOUSE et al. v. BOYDEN POWER-BRAKB CO. 

(Circuit Court, D. Marylaad. March 11, 1895.) 

1. Patents— Inphingkmknt— Air Brakes. 

The Westinghouse patent No, 360,070, for a fluid-pressure automatic 
brake mechanism, is net infringed as to claims 1 and 4, which are ex- 
pressly limited to an auxiliary valve Independent of the triple valve by 
the Boyden brake mechanism (patents Nos. 481,135 and 481,136), In which 
the main valve is made to do both main valve work and quick-action 
work, wtoen needed. 

8. Samb—Fundamental Inventions— DiFPEKBNCBs in Form. 

Glaim 2 of the Westinghouse patent is not, however, thus restricted, and, 
as the invention is a broad one, hdd, that this claim Is infringed by the 
Boyden mechanism, which attains the same resuit by means functionally 
équivalent, though difCering in form. 

S. Same— DiscLAiMBRs— Amendments in Patent Office. ' 

Amendments made to meet the objections of an examiner are not to 
be construed as a disclaimer of the patentee's actual invention, If such 
construction can be avoided without doing violence to the obvions mean- 
Ing of the language used. Lake Shore & M. S. Ry. Oo. v. National Câr- 
Brake Shoe Oo., 4 Snp. Ct 33, 110 U. S. 229, and Reece Button-Hole Mach. 
Co. V. Globe Button-Hole Mach. Co., 10 C. 0. A. 194, 61 Fed. 958, foUowed. 

4 Same— FtJNDAMENTAi. Inventions- Effect dp Subséquent Jmprovements. 
In the case of a fundamental Invention, a defect vphlch prevents the 
commercial success of the mechanism as originally patented, but which 
is not radical in character, and is readily corrected by the inventor after 
experiment, does not deprive the patent of Its meritorious character, al- 
though the improvement itself becomes the subject of a subséquent pat- 
ent 

This was a bill in equity by George Westinghouse, Jr., and the 
Westinghouse Air-Brake Company against the Boyden Power-Brake 
Company, George A. Boyden, président, Charles B. Mann, secretary, 
and William Whitridge, treasurer, for the infrlngement of a patent. 

George H. Christy, I. Snowden Bell, Frédéric H. Betts, and Ber- 
nard Carter, for complainants. 

Lysander Hill, Hector T. Fenton, and Barton & Wilmer, for de- 
fendant 

MORRIS, District Jndge. This is a bill in eqnîty, in usual form, 
charging the défendant with infringing the Westinghouse patent No. 
360,070, dated March 29, 1887, for a fluid-pressure automatic brake 
mechanism. The claims alleged to bave been infringed by the de- 
fendant are claims 1, 2, and 4, which are as follows: 

"(1) In a brake mechanism, the combinatlon of a main air pipe, an aux- 
iliary réservoir, a brake cylinder, a triple valve, and an auxiliary valve device, 
actuated by the piston of the triple valve and independent of the main valve 
thereof, for admitting air In the application of the brake dlrectly from the 
main air pipe to the brake cylinder, substantlaUy as set forth. (2) In a brake 
mechanism, the combination of a main air pipe, an auxiliary réservoir, a 
brake cylinder, and a triple valve, having a piston whose preliminary traverse 
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admlts air (rom the auxiliary réservoir to the brake cylinder, and which by 
a (urther traverse admlts air dlrecUy from the main air pipe to the bralie 
cylinder, substantially as set forth." "(4) The comblnatlon, in a triple-valve 
devlce, of a case or chest, a piston fixed upon a stem and working In a 
chamber thereln, a valve movlng with the piston stem, and governlng ports 
and passages In the case leadlng to connections with an auxillaiy réservoir 
and a brake cylinder and to the atmosphère, respectively, and an auxUlary 
valve actuated by the piston stem and controUing communication between 
passages leadlng to connections with a main air pipe and with the brake 
cylinder, respectively, substantially as set forth." 

The only défense now urged by the défendant is non-infringement. 

The history of the pioneer inventions of George Westinghouse, 
Jr., in fluid-pressure brakes, by means of which the brakes of a train 
of railroad cars can be operated by air pressure controUed by the 
engineer of the train, and the history of the successive steps and in- 
ventions by which he has devised mechanisms adapted to apply that 
power so as to act automatically on each car, and the scope and 
fondamental importance of his later inventions, by which he has ac- 
celerated in an astonishing degree the quickness with which the 
brakes can be applied almost simultaneously on each car of a long 
train, consisting of as many as 50 freight cars, has been carefully 
and fully stated by Judge Townsend, who delivered the opinion in 
the case of Westinghouse v. Air-Brake Co., 59 Fed. 581; and by 
Judge Shipman in the same case on appeal (11 C. C. A. 528, 63 Fed. 
962) ; and in the opinion of Judge Lacombe, iiled December 27, 1894, 
in a case between the same parties in the United States circuit court 
for the Southern district of New York (65 Fed. 99). 

The patent now in suit. No. 360,070, March 29, 1887, is the ârst of 
the Westinghouse patents in which he describes an additional func- 
tion ingrafted upon his automatic air brake, which is to be 
used only in cases of unusual emergency, and which is intended to 
meet the difflculties of applying air brakes quickly on long trains. The 
purpose of the device was to increase the quickness of the sériai 
action of the automatic brake mechanism on each successive car by 
making the triple-valve device of each brake mechanism set in opéra- 
tion the valves on the car immediately in its rear, and at the same 
time to make use of the train-pipe air vented for this purpose from 
the train pipe at each triple valve, so as to add its power to the 
power supplied from the auxiliary réservoir of each car. The re- 
Bult which Westinghouse was seeking in the new device described 
in patent No. 360,070 was, first and principally, to vent the train pipe 
at each car so as to quicken the sériai action of the brakes from car 
to car; and, secondarily, to utilize the vented air, and not waste 
its power. Westinghouse discovered that he could accomplish this 
resuit by so constructing the ordinary triple valve of his automatic 
mechanism that, in an emergency, the engineer, by widely opening 
his engineer's valve and thereby causing a sudden and unusual re- 
lease of pressure in the train pipe, could cause the piston of the 
triple valve to make an unusual and further traverse, and thereby 
actuate a valve which opened a port by which the train-pipe air was 
admitted suddenly and directly into the brake cylinder, without 
passing through the auxiliary réservoir. This sudden release of air 
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from the train pipe vented that pipe at the first car, and tbat, vent- 
ing in like manner, released the pressure in the train pipe at the 
valve of the next car, and so on, from car to car, with almost in- 
stantaneous rapidity. It is shown tbat this device, as flrst con- 
structed, was not entireiy successful. It applied the brakes with 
greatly increased sériai rapidity as compared with any former de- 
vice, and with much greater power, but not so quickly but that the 
rear cars impinged against the forward ones with destructive shocks. 
The reason for this appears to bave been that the opération of vent- 
ing was not carried far enough, because the port opened by the aux- 
îliary valve was not of sufDcient size, and did not release the full 
volume of train-pipe air suddenly enough to vent it sulïiciently. 
This defect was remedied by an improved mechanism devised by 
Westinghouse, and described in bis patent No. 376,837, January 24, 
1888. The success of this improved device bas demonstrated tbat 
the invention by which the further traverse of the triple-valve pis- 
ton beyond the extent of the traverse required for the ordinary 
application of tbe brakes is made to admit a large volume of train- 
pipe air directly to the brake cylinder was one of great importance. 
The proofs show that a quick-action automatic brake, which would 
give the results which this brake has accomplished, was earnestly 
sought after by inventors and car builders, and ail had failed, until 
Westinghouse discovered that it could be doue by this mode of op- 
ération. In the cases above referred to, in which this patent No. 
360,070, and the improvement on it, No. 376,837, were discussed with 
référence to the state of the art and the scope of the invention 
therein disclosed, thèse were beld to be patents of a fundamental 
pioneer class, describing an invention of primary importance. In 
those cases the défendants, who were chargea with infringing, were 
using a separate and independent valve to open the port to the train 
pipe, and tbe question was whether or not Westinghouse was re- 
stricted to the form of independent valve and the précise mode of 
actuating it set out in bis patent. It was beld that be was entitled 
to a libéral construction of his claims, and that in respect to the 
emergency valve the form of his device was not of the essence of his 
invention. 

In tbe Boyden mechanism, which is alleged in this case to in- 
fringe, I bave not been able to satisfy myself that Boyden makes use 
of an "auxiliary valve" in the sensé in which that term is empîoyed 
in the spécification and in some of the claims of the patent No. 360,- 
070, now in suit. It appears from the spécification of patent No. 
360,070 that what Westinghouse meant by the auxiliary valve, which 
is made one of the éléments of the combination in the flrst and 
fourth claims, is such a valve as he has described in his spécifica- 
tion, and which is independent of and performs noue of the func- 
tions of the main valve of the ordinary triple- valve device; and I 
am not satisfied, notwitbstanding the very positive testimony of the 
complainants' experts, that the poppet valve 22 of the Coyden mech- 
anism is such a valve, for Boyden's poppet valve 22 does, as I under- 
stand its opération, to some extent perform tbe functions of a main 
valve of the triple valve as well as the fonction of Westinghouse's 
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auxiliary quick-action or emërgency valve. It is probably true tliat 
in the Boyden mechanism the stem valve, i, k, j, which I take to be 
the équivalent of the sensitive graduating valve shown in the West- 
inghouse patent No. 220,556, October 14, 1879, is so constructed tbat 
it may do, and probably in most cases does do, the work of ordinary 
braking; that is to say, by two or three successive applications of 
pressure through that smaller and more sensitive valve, the brake 
cylinder is âlled, and the main valve 22 becomes nonessential, or, 
if lifted off its seat, is moved very gently. But valve 22 will, if the 
engineer uses his brake valve caref ully, do the work of a main valve, 
as is demonstrated, I thiuk, by the experiments in which the sensi- 
tive graduating valve, i, k, j, was plugged up. So I take it that de- 
fendant's valve, i, k, j, must be held to be the sensitive graduating 
valve usual in triple-valve devices since the Westinghouse patent No. 
220,556 and the defendant's valve 22 must be considered to be the 
main valve, and that in defendant's mechanism he has been able, by 
an ingénions arrangement restricting the admission of auxiliary rés- 
ervoir air to the triple-valve chamber, to cause the main valve to 
do both main-valve work, when needed, and to do quick-action work, 
when needed. As, by the explicit terms of claims 1 and 4, West- 
inghouse has restricted himself as to those claims to an auxiliary 
valve, independent of the triple valve, I hold that the défendant does 
not infringe those claims. 

Claim 2. 

Claim 2 reads as follows: 

"(2) In a brake mechanism, the combinatlon of a main air pipe, an aux- 
iliary réservoir, a brake cylinder, and a triple valve, having a piston whose 
preliminary traverse admits air from the auxiliary réservoir to the brake 
cylinder, and which by a further traverse admits air directly from the main 
air pipe to the brake cylinder, substantially as set forth." 

The flrst three éléments of this claim are the usual mechanism of 
an automatic air brake. ïhe remaining élément, which was the 
only novel one at the date of the patent, is a triple valve having a 
piston which, by two distinct movements, performs two distinct 
functions, — the first, its preliminary traverse, by which it admits air 
from the auxiliary réservoir to the brake cylinder, which is the or- 
dinary effect of the usual movement of the triple-valve piston; and 
the second, its further traverse, which is a new and distinct use, ad- 
mitting air directly from the main air pipe to the brake cylinder, 
resulting in venting the main air pipe and in producing the quick 
action. Now this, as I understand it, was the invention which 
Westinghouse brought to light He discovered, and by experiment 
demonstrated, that, by a further traverse of tlie triple piston, train- 
pipe air could be vented from the train pipe, and that it would give 
two very important results, namely: First, quickening of the ac- 
tion of the brakes from the forward to the rear cars, so that the ap- 
plication of the brakes became almost instantaneous on ail the cars; 
and, second, utilizing the vented air for direct action in the brake 
cylinder. 

Now, although quick-action emërgency brakes were being sought 
for, no one before Westinghouse had accomplished this resuit, 
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and tlie means by which he accomplished it were entirely novel, 
Indeed, upon ârst impression, it is paradoxical and startiing to find 
tàat, when a sudden, quick, and powerful application of brakes is 
needed in the face of impending danger, it is to be obtained by a sud- 
den large release of the pressure in the train pipe, to the extent of 15 
or 20 pounds below that in the auxiliary réservoir, and that by using 
this low-pressure air to operate the brake cylinder, instead of the air 
under greater pressure stored in the auxiliary réservoir, this re- 
markably effective application of the brakes is obtained. In the do- 
main of quick-aetion brakes, this device would seem to belong to 
that class of pioneer inventions, the patents for which are to be con- 
strued so as to be coextensive with the real invention, if the lan- 
guage of the daim will permit it 

It is shown that Westinghouse was the flrst who used a further 
traverse of the triple-valve piston to perform the opération required 
to vent the train pipe into the brake cylinder to effect quick action. 
The resuit was new, and the means were new. His claim 2 is 
broad enough in language to cover every device in which that is 
done by the further traverse, admitting air directly from the train 
pipe to the brake cylinder, substantially by the means deseribed in 
the spécification; that is, by the further traverse actuating a valve 
which so admits the train-pipe air. The resuit accomplished by 
défendant'» mechanism is identical with that of Westinghouse, and 
the means by which the mechanism is actuated so alike that in its 
published trade catalogue défendant claims that cars fitted with its 
valves can be used on the same trains with the Westinghouse 
quick-action brake, because the engineer in applying or releasing 
the air pressure may treat them as identical, the same functional 
opérations of the valves and the same résulta being obtained from 
the same changes in the engineer's brake valve; so that therè is 
strong prima fade reason to suppose that Boyden's way of using 
the same release of pressure to vent the train pipe and to actuate 
the valves, which produces identical results, may be Westinghouse's 
way. 

In mechanisms actuated by air under pressure the transmis- 
sion of power is not visible to the sensés as plainly as when it is 
done by cranks and levers, and, being transmitted by an invisible 
agency in ail directions in which the air can escape, the functions 
of the instrumentalities by which it opérâtes are more important 
than their forma, and, in judging of an infringement, we are to direct 
our minds rather to functional équivalents than to mechanical 
équivalents. 

The use by Boyden of a central opening through the triple- 
valve piston to admit train-pipe air to the triple-valve chamber was 
not new, nor the use of a poppet valve for the main valve of the 
triple; both of thèse constructions havîng been shown in the West- 
inghouse patent No. 141,685, May 24, 1873, and in others of hia 
patenta. So that there is nothing in the Boyden device not before 
exhibited in some one of the Westinghouse patenta, except that he 
bas been able to cause one of the valves of the triple (valve 22), at 
one stage of the application of brakes, to perform ordinary service 
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work, and at another to do quick-action work. This Boyden does 
by an ingénions construction, not before used, by which he restricts 
tbe passage of auxiliary réservoir air into tbe triple-valve cbamber, 
so that, when the further traverse of the piston suddenly nnseats 
the poppet valve 22, the port opened by it to the brake cylinder is 
so large, and the supply of auxiliary réservoir air through the 
restricted passage so feeble, that the train-pipe air raises its check 
valve, and vents itself into that chamber, and thence through the 
large port to the brake cylinder. For tlie mechanism embodying 
this ingénions contrivance, by which the poppet valve 22 is made 
capable of doing ordinary service work by a careful, intermittent, 
slow release of pressure by the engineer, and quick-action work by 
a quick, sudden release, patents were granted to Boyden (No. 481,134, 
August 16, 1892, and No. 481,135, August 16, 1892); but if this con- 
struction contains the underlying invention of the patent in suit, 
which was granted March 29, 1887, Boyden cannot make use of his 
improvement during the life of that patent. 

It is true that, in searching for some device which would give 
<iuick action, Westinghouse had, before the date of the jmtent in 
suit, conceived the idea that it might be accomplished by venting 
the train pipe at intervais along the train. He had tried having 
two or three vents at intervais in the length of the train, controlled 
by electrical apparatus, and also had tried relief valves placed in 
the pipe coupling of each car, which would open ta the atmosphère 
and vent the train pipe quickly, in case of accident or other sudden 
release of pressure in the forward part of the train. This was 
shown in the Westinghouse patent No. 217,838, July 22, 1879, but 
neither of thèse attempts was successf ully applied, and they did not 
solve the problem of quick action. 

The problem was not solved. ludeed, the first step in the direc- 
tion of solving it does not appear to hâve been taken until the 
experiments which led to the Westinghouse patent now in suit. The 
substance of the method then devised is the use of the sudden 
further traverse of the triple-valve piston to open a valve in a 
manner différent from the valve opening made by the preliminary 
traverse for service braking, thereby admitting train-pipe air to the 
brake cylinder without its passing through the auxiliary réservoir. 

In the Westinghouse apparatus the further traverse of the triple- 
valve piston causes it to impinge against an additional separate 
valve, which admits the train-pipe air. In Boyden's apparatus 
used by défendant the further traverse pulls the poppet valve 22, 
which Boyden substituted for the ordinary main valve of the triple, 
suddenly off its seat, thereby, in the manner before mentioned, 
causing the train-pipe air to raise the check valve, and flow witb 
volume through the triple-valve chamber direct to the brake cyl- 
inder. The device in Boyden's apparatus, by which the différence 
of pressures in the triple-valve chamber between auxiliary réservoir 
air and the train-pipe air is produced and used, is ingenious and 
admirable; but the resuit obtained is just the same as when in the 
Westinghouse apparatus the auxiliary valve is unseated, and the 
means used are, in my judgment, functionally équivalent. 
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Under the i^uling of Sewing Mach. Co. v. Lancaster, 129 U, S. 263, 
9 Sup. et. 299, and of the many cases cited in the opinion delivered 
in that case, the rights of a pioneer inventor are infringed by one 
who accomplishes the same resuit by means which, althongh never 
used for that purpose before, are mechanical équivalents for the 
means used by the inventor, under a libéral construction of his 
patent. It was said in that case by Mr. Justice Blatchford (page 
273, 129 U. S., and page 299, 9 Sup. Ct.): 

"Where an Invention Is one of a primary character, and the mechanical 
functions performed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ subatantially the same means to accomplish 
the same resuit are infringements, although the subséquent machine may 
contain Improvements in the sepaxate mechanlsms which go to make up the 
machine." 

In McCormick t. Talcott, 20 How. 402, the controversy arose over 
a device which McCormick had added to his reaper called a "di- 
vider," intended to separate the standing grain which is to be left 
f rom that which is to be eut The court said : 

"If he be the original inventor of the device or machine callçd the 'divlder,' 
he will hâve the right to treat as infringers ail who malie dividers operating 
on the same prineiple and performing the same functions, by analogous means 
or équivalent comblnations, even though the infringing machine be an im- 
provement of the original, and patentable as such." 

In Machine Co. v. Murphy, 97 U. S. 120-125, it was said : 
"Nor Is It safe to give much heed to the fact that the corresponding device 
in twO machines organized to accomplish the same resuit is différent in shape 
or form the one from the other, as it is necessary in every such investigation 
to looli at the mode of opération or the way the device works, and at the 
resuit, as well as at the means by which the resuit is attained." 

The language of the suprême court in Consolidated Safety-Valve 
Co. V. Crosby Steam-Gauge & Valve Co., 113 U. S. 157-171,' 5 Sup. 
et. 513, is applicable: 

"The prier structures never efifected the kind of resuit attained by Rich- 
ardson's apparatus, because they lacked the thing which gave success. * * * 
Taught by Richardson, and by the use of his apparatus, it is not difflcult for 
skilled mechanics to take prior structures, and so arrange and use them as 
to produce more or less of the bénéficiai results first made known by Richard- 
son." 

It is true that a patentée can claim nothing beyond the scope of 
his patent (Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274), 
but the scope and meaning of a broad claim in the patent can only 
be interpreted by an understanding of the real scope of the in- 
vention itself. 

If the Westinghouse patent now in suit is for an invention of a 
primary character, and if the gist of that invention is the use of 
the further traverse of the triple-valve piston to open a valve 
which admits air directly from the train pipe to the brake cylin- 
der, with the resuit that the train pipe is vented and the train-pipe 
air utilized, then it appears to me that the défendant cannot excul- 
pate itself from the charge of infringement by the fact that in 
its device the train-pipe air is admitted through the triple- valve 
chamber and not through a by-passage, nor by the fact that in its 
device the further traverse of the piston opens the main valve in 
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a spécial manner, which produces the same resuit, but does not 
make use of a. separate auxiliary valve, provided Westinghouse 
bas not by the explicit terms of bis claim 2 restricted himself 
to the use of an auxiliary valve. 

I do not think Westinghouse bas so restricted himself in claini 2, 
althougb be does appear to bave done so in claims 1 and 4. 

There is, without question, some difflculty and embarrassment in 
the broad construction of claim 2, growing out of the proceedings 
in the patent office, as shown by the file wrapper and contents ; but, 
considering what was the real invention, I am not of the opinion 
that the légal effect of those proceedings is to restrict claim 2 to a 
device containing a separate auxiliary valve. From the contents 
of the file wrapper it appears that, as the application was prepared, 
the flrst claim of patent No. 360,070 differed from that which now 
appears in the patent as granted. The claim 1 flrst proposed was : 

"(1) In a brake mecliaiilsm the comblnatlon of a main air pipe, an aux- 
iliary réservoir, a brake cylinder, a triple valve provided with a device for 
admitting air directly from the main air pipe to the brake cylinder, substan- 
tially as set forth." 

It was objected by the patent-office examiner that tbis claim, and 
also claim 2, were anticipated by patent No. 280,285, to G. A. 
Boyden, June 26, 1883, and the examiner requested that a work- 
ing mode! of the triple valve sbould be furnished. Boyden's pat- 
ent of 1883, No. 280,285, was a form of triple-valve mechanism in- 
tended for use with Westingbouse's automatic air brake, the ob- 
ject of which was to provide for replenishing the auxiliary réser- 
voir of eacb car when the pressure therein had been lessened by 
leakage and while the brakes remained applied. Tbis was done 
by the engineer causing, not a release, but a sligbt increase of the 
pressure in the train-pipe air, which, acting upon a check valve in 
the center of the triple-valve piston, by a peculiar arrangement of 
the valves, caused train-pipe air to pass, together with auxiliary 
réservoir air, to the brake cylinder. The object, function, and re- 
suit of wbatever was new and patentable in tbis Boyden device 
was altogetber différent from the object, function, and resuit of 
the Westinghouse device in patent No. 360,070, and there seems to 
be no analogy or comparison which can be made between them. 

It is true that the "always open one way passage" in tbe Boyden 
patent, which, when the check valve was raised, allowed train- 
pipe air to reach tbe brake cylinder, was, in tbe language of tbe 
canceled claim 1 of No. 360,070, "a device for admitting air directly 
from the main air pipe to the brake cylinder," and there were other 
devices used by Westinghouse himself which tbis wording would 
include; and tbe claim was therefore justly open to tbe criticism 
of tbe patent examiner, but there was no similarity in the means 
by which tbe two devices were actuated, no similarity in the object 
to be accomplished, and no similarity in tbe mechanical principle 
of opération. It was simply a fact that there did exist in tbe 
Boyden device a passage for train-pipe air direct to tbe brake 
cylinder, which tbe engineer could cause to open by a slight in- 
crease of train-pipe pressure; but there was no bint or suggestion 
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of the important discorery how that fact could be utilized to ac- 
complish the entirely new function necessary to create a quick- 
action brake, when, in an emergency, quick action was needed, and 
how, when quick action was not needed, it should not interfère with 
ordinary graduation and service stops. This Boyden device was 
not in the direction of quick action, but its opposite. 

While, therefore, it was proper that Westinghouse's original 
daim 1 should be corrected so as to express more deflnitely his real 
invention, this was not because the Boyden patent in any manner 
whatever anticipated that invention or suggested it in any of its 
functions. 

For the same reason there was then inserted in the spécification 
of the Westinghouse patent No. 360,070 this clause: 

"I aiH aware that a construction in which 'an always open one way pas- 
sage' from the main air pii>e to the brake cylinder is uncovered by the piston 
of the triple valve simultaneously with the opening of the passage from the 
auxiliary réservoir to the brake cylinder bas been heretofore proposed, and 
fiuch construction, which involves an opération différent from that of my in- 
vention, I therefore hereby disclaim." 

In the Boyden infringing device now used by the défendant, the 
passage from the main air pipe to the brake cylinder is not "un- 
covered by the piston of the triple valve simultaneously with the 
opening of the passage from the auxiliary réservoir to the brake cyl- 
inder." If it was, the def endant's mechanism would always be a quick- 
action brake, and never anything else; but, on the contrary, in 
the infringing device, the passage is not opened until there has been 
& sudden further traverse of the piston, which then brings it into 
opération for the distinct purpose of quick action. The statement 
of the so-called "disclaimer" is strictly true that the construction 
of the Boyden 1883 patent "involves an opération différent from" 
the Westinghouse invention, and the so-called "disclaimer" in real- 
ity disciaims nothing which has relation to the Westinghouse quick- 
action invention. The disclaimer was substituted in the place of 
the following, which had been in the spécification, and was can- 
celed : 

"Further, whlle in tlie spécifie construction descrlbed and shown the func- 
tion of admitting air i ira the main pipe is performed by a valve separate 
from that which efiect:; the preliminary admission of réservoir pressure to 
the cylinder, a modiflcaiion in which the same office is performed by a valve 
intégral with the main valve, and formed by an extension thereof, would be 
included in and embody the essential operatlve features of my Invention." 

The testimony tends to prove that this clause of the spécifica- 
tion was taken ont because the examiner objected that no such 
form of triple valve was illustrated in the drawings. For whatever 
reason it may hâve been canceled, it is not a necessary resuit that 
the patentée is precluded from claiming that his patent covers other 
forms of valve intégral with the main valve, if such is his légal 
right when his invention, as disclosed in his patent, is found to be 
a broad one, and if he is not restricted by his claims, and if he 
has done nothing to impair his right to be protected in his whole 
invention. The effort should be to préserve, rather than to tov- 
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feit, the inventor's rights. Manufacturing Co. v. Adams, 151 U. 
S. 144, 14 Sup. et. 295. 

The object and scope of the invention, and the means employed 
to effect his object, are thus stated by Westinghouse in the spéci- 
fication of his patent in suit: 

"The object of my Invention Is to enable the application of brake shoes to 
car wheels by fluld pressure, to be efCected wlth greater rapidity and effect- 
Iveness than heretofore, more partlcularly In trains of considérable length, 
as well as to economize compressed air In the opération of braliing by utiliz- 
ing in the brake cylinders the greater portion of the volume of air which in 
former practice was directly dlscharged Into the atmosphère. To this end, 
my Invention, generally stated, consists In a novel combinatlon of a brake 
pipe, an auxlliary réservoir, a brake cylinder, and a triple-valve device, gov- 
erning, primarily, communication between the auxiliary réservoir and the 
brake Cylinder, and, secondarily, communication directly from the brake pipe 
to the brake cylinder." 

This language exactly describes the infringing mechanism of 
the défendant. The amendments made to meet the objections of 
the patent examiner are not to be construed to disclaim the pat- 
entee's actual invention, if such construction can be avoided without 
doing violence to the obvious meaning of the language. Lake Shore 
& M. S. Ry. Co. V. National Car-Brake Shoe Co., 110 U. S. 229-2.3G. 
4 Sup. et. 33; Eeece Button-Hole Mach. Co. v. Globe Button-Hole 
Mach. Co., 10 C. C. A. 194, 61 Fed. 958. 

It has been urged that the invention disclosed by the patent in 
suit is not of a meritorious character, because in the form in which 
it is there embodied, or, at least, in the first mechanism manufac- 
, tured by Westinghouse, it failed of success in some essentials, and 
was immediately improved by Westinghouse in a manner which 
was the subject of a subséquent patent, before it was successful 
in the use for which it was intended. The defect developed by 
expérimental test, and which Westinghouse in a few months rem- 
edied, was that the opening uncovered by the auxiliary valve was 
not sufBciently large to suddenlj' release the full volume of train- 
pipe air. This was not a defect inhérent in the device. Westing- 
house V. Air-Brake Co., 59 Fed. 581-591. There were structural 
objections to maldng that opening large, but, when made larger, 
the device answered the purpose for which it was intended. It 
was thought, however, better to remedy the difQculty by adding an 
auxiliary piston as well as an auxiliary valve, and it was in that 
line that Westinghouse carried his further improvements, and he 
has adopted that form as the best to be manufactured for gênerai 
use. This defect in the patent in suit was not radical, and was 
only one of those defects common in the flrst forms of many pioneer 
inventions, which usually hâve to be improved upon before they 
attain commercial success. 

It is further urged that in a doubtful case the scale should be 
turned by the fact that, subséquent to the date of the patent in 
suit, — indeed, more than two years after the institution of this 
suit,— patents Nos. 481,134 and 481,135, August 16, 1892, were 
granted to Boyden for the mechanism now used by the défendant. 
Boyden was entitled to patents for whatever was a patentable nov- 
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«Ity in the devices by which he was able to make his valve 22 an- 
swer for both service and quick-action work, in connection with tlie 
restricted passage, B, and for any other patentable novelty in the 
forms of his mechanism. The widely différent forms in which he 
bas illustrated his déviées in the two above-mentioned patents show 
that, taking what Westinghouse had discovered and demonstrated 
to be the underlying principle of a quick-action brake, a skillful and 
inventive mechanic can devise many forms for applying it. But, 
in his spécification of patent No. 481,135, Boyden allèges that his 
device differs essentially from Westinghouse's patent No. 360,070, 
and involves a new mode of opération. The question whether it does 
or does not was the very question then pending in this suit, and, so 
far as the examiner passed upon it in allowing the spécification to 
stand, he did so upon the ex parte application of Boyden, and un- 
assisted by testimony as to the state of the art at the date of the 
Westinghouse patent, and without testimony as to the scope of the 
Westinghouse quick-action invention, and its great importance and 
merit; and therefore without the opportunity of judging whether 
or not it was a pioneer invention of a fundamental character, enti- 
tled to a construction coextensive with the invention, or was sim- 
ply a patent for an improvement in a known art, to be restricted to 
the form of the device shown in the model and illustrations. The 
détermination of that question is the starting point in the consid- 
ération of the controversy, and, in my judgment, the fact that 
Westinghouse was the first discoverer of the vital underlying in- 
vention should turn the scale in his favor. The complainants are 
entitled to a decree for an injunction and account, with a referenco 
to a master in the ùsual form. 



GDENBT V. OAKES et al 

(Circuit Court of Appeals, First Circuit. February 13, 1895.) 

No. 107. 

Patents— Inpeingbmbnt— Device por Building Cahriase Tops. 

The Cakes patent, No. 378,457, for an adjustable form for settlng and 
building carriage tops, hM infringed, as to claims 1 and 3, by a device 
made In accordance with tlie Quimby patent, No. 458,252. 62 Fed. 269, 
afOrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by Judson E. Oake» and oth,ers against James W. 
Gumey for infringement of a patent. The circuit court rendered 
a decree for complainants (62 Fed. 269), and défendant appealed. 

James E, Maynadier, for appellant. 
William H. Clifford, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis 
trict Judge. 
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GOLT, Circuit Judge. Tliis case turns on the infringement of 
the flrst and third claims of letters patent No. 378,457, granted to 
Cummins C. Oakes, February 28, 1888, for an adjustable form for 
setting and building carriage tops. Tiie invention in this device 
résides in the adjustable feature of its différent parts. Previous 
to tMs invention, it was customary to set the f ramework of carriage 
tops upon the finished carriage seat. This method was open to 
several objections. By means of the patented apparatus, carriage 
tops can be built separately from the carriage body, and made of 
any height and width to fit carriage seats of différent sizes. The 
device consists of two base blocks having bolted to their under 
sides horizontally sliding bars, by which means they can be moved 
towards and from each other. Eising from the outer ends of thèse 
blocks are upright standards supporting horizontal crossbars which 
bave small grooved blocks on their outer faces. This framework 
composes the support for the bow, bow sockets, and carriage-top 
rails of the carriage top; the crossbars support the upper ends of 
the bow sockets, which are received and held in proper position 
by the grooved blocks, while their lower ends are brought together 
and pivoted to the carriage-top rails, which are secured to the bases. 
By means of the sliding bars and Connecting mechanism, the bases 
are made adjustable to each other, and so regulate the width of the 
carriage top; by means of the vertical slbts and Connecting mechan- 
ism in the crossbars, the crossbars are made adjustable, and so 
regulate the height of the bow sockets and carriage top; by means 
of the horizontal slots and Connecting mechanism in the crossbars, 
the grooved blocksi are made adjustable, and so regulate the relative 
position with respect to each other of the bow sockets; by means of 
the vertical slots and Connecting mechanism in the supports of the 
carriage-top rails, the bow soclcets are made adjustable to the bases, 
and so regulate the distance of the carriage top from the bases or 
from the seat of the carriage. The flrst claim of the patent is for 
the combination of the adjustable moving bases with their sliding 
bars; the upwardly projecting standards; the Connecting bars with 
the grooves on their outward faces; and means for securing the 
carriage-top rails to the bases. The third claim is for the combina- 
tion of the adjustable Connecting bars provided with the adjustable 
blocks. 

It is manifest that the defendant's device, which is constructed 
under the Quimby patent, No. 458,252, dated August 25, 1891, has 
the same gênerai adjustable features, and accomplishes the same 
resuit, as the patent in suit. The défendant contends that he does 
not infringe thèse claims of the patent, by reason of certain speciflc 
différences in the mechanical construction of Ma apparatus; but we 
are of opinion — First, that the screw threads and Connecting 
mechanism of the defendant's device are plainly the équivalent of 
the sliding bars and Connecting mechanism of the Oakes patent; 
second, that the inner faces for the réception of the bow sockets 
used in the defendant's form are the équivalent of the outer faces 
described in the patent; third, that the défendant has substantially 
the same or équivalent means for securing the bow sockets of the 
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oarriage top to the base of the form. With respect to tlie last 
point, the controversy turns on the signification of the words "means 
for securing the carriage-top rails to the base of the form," which 
are found in the flrst claim. While the defendant's device, strîctly 
spealdng, has not any carriage-top rails, it has projecting horizontal 
points to which the lower endsi of the bow sockets are attached, and 
which correspond to the horizontal projections of the carriage-top 
rails of the patent, and it has the same adjustable means for attach- 
ing thèse horizontal points to the base of the form as are found in 
the Oakes patent. If we eut off ail the carriage-top rails except 
the horizontal projections, we find the défendant uses the same 
means for accomplishing the same resuit. The carriage-top rails 
are not made an élément of the combination of this claim. The 
défendant uses ail that portion of the rails which is necessary to 
secure the bow sockets to the base of the form. The pins in de- 
fendant's apparatus which receive the lower ends of the bow sock- 
ets are manifestly the same as the horizontal ends of the carriage- 
top rails of the patent, and thèse horizontal points are made ad- 
justable in defendant's apparatus, by means of a slot and a clamp- 
ing thumb nut, in precisely the same way as the horizontal points 
of the patent. 

As to the third claim, the conclusion of the majority of the court 
is in favor of the plaintifEs below. The défendant admita the use 
of the adjustable blocks, and seeks to avoid infringement on the 
ground that the crossbars of his device are not adjustable. The 
only différence in mechanical construction between the two devices 
is that the bow sockets in the defendant's apparatus are made aid- 
justable by means of the pins moving in the slots of the vertical 
arms attached to the outer edges of the base blocks, instead of by 
means of the adjustable crossbars of the patent; in other words, 
the point of adjustability is transferred from the upper to the lower 
ends of the bow sockets. This différence arises from the fact that 
the defendant's apparatus does not contain the carriage-top rails, 
but it is plain that he uses the same or équivalent means for accom- 
plishing the same end. We do not understand that the défendant 
seriously contests the patentability of either of thèse claims, but 
the case really turns on the question of infringement. This is not 
a case where the défendant has left out from the aileged infringing 
apparatus one élément of the combination described in the clàim 
of the patent; nor is it a case where the patentée, by reason of the 
prior art, is restricted to the spécifie form of mechanism set forth 
in his daim; and therefore the authorities cited by the défendant 
do not apply to the présent case. The decree of the circuit court 
is afiSrmed. 

v.66F.no.6— 64 



1010 rEDSOAL BKPOBÏEB, VOl. 66. 

BUEL V. KNAPPMAN et al. 

(Circuit Court, E. D. New York. February 26, 1895.) 

Patents— Inpringkmbnt op Combination Patent— Chalk-Drop Machine. 
The Buel patent, No. 343,755, for a machine for making and drying 
chalk drops, the claim being for a combination of several éléments, hdd 
not infrlnged by a machine wUlch lacked some of the éléments of the com- 
bination. 

This was a bill by Arthur Buel against William Knappman and 
others for infringement of a patent. 

H. Albertus West, for complainant 
Franham & Stevens, for défendants. 

WHEELEE, District Judge. This suit is brought upon the 
first claim of letters patent No. 343,753, dated June 15, 1886, and 
granted to the plaintiff for a machine for making and drying chalk 
-drops. Thèse drops had been made before with a funnel-shaped 
vessel, haying a handle and rubber stop for, by a blow, forming 
them upon boards, where they were dried. The spécification sets 
forth that the "invention relates to an apparatus designed more 
«specially for drying white lead and other pigments or comminuted 
pasty substances; and the invention consists principally of means 
for depositing^ the substance to be dried in small cônes or hillocks 
upon a traveling belt or apron to which heat is applied," and de- 
scribes a machine having "an endless belt or apron placed upon 
drums, one of which may be revolved by hand or other power for 
«ausing the belt to travel slowly, which is heated by hot air or 
steam supplied through a pipe; and the pigment or other material 
to be dried is supplied to the upper surface of the belt in small 
«ones or piles, from a hopper which has a séries of openings made 
in its bottom, and is given an up and down motion for that purpose. 
The hopper is held by trunniona in slots in uprights of the main 
f rame, and is given a slow upward and a sudden drop or downward 
motion by means of cams on the drive shaft The drop motion 
of the hopper may be accomplished in varions other ways, and, in 
order to cause the material to be dropped in perfectly formed cônes, 
thé outlets are made conical." 

The claim is for: 

"(1) In a drying apparatus, an endless drying belt, and a hopper having 
holes in its bottom, comblned wlth means, substantially as descrlbed, for lift- 
ing and dropplng the hopper for depositlng the material to be, dried in small 
cônes or hillocks upon the drying belt, substantially as and for the purposes 
set forth." 

In the alleged infringing machine no drums or endless belt or 
heat were used. The hopper was raised and let fall by a string 
over the uprights, and the drops were formed on slides, on which 
they were taken away and dried. It lacks the drying belt of the 
combination of this claim, construed with the spécification or by 
itself ; and really has nothing of that combination but the moving 
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hopper, and the uprights, which are not patented by thernselres. 
This claim, therefore, does not appear to be infringed. Let the 
bill be dismissed. 
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TRACEY V. THE WAtfTBE D. WALLET. 

(District Court, S. D. Alabama. Mardi 20, 1895.) 

No. 720. 

ADMIHALTY J0EISDICTION— COMITT — LlBBL ET FOREIGN SeAMAN AG.»INST FOE- 
BI(}N VeSSEL.. 

Where a British seaman, injured on a British ship on the high seas, 
was placed in a hospital by the master on arrivai hère, to be cared for at 
the expansé of the ship, and the British consul signlfied his intention of 
sendlng the seaman home by the ship, which at the tlme was Ipading for 
a return voyage direct to England, held, that a court of this couutry 
wonid décline, on the gro\jnd of comity, to assume jurisdiction of a libel 
for damages, in opposition to the v^ishes of the consul, especially as the 
voyage was not completed, or the seaman discharged, and as the rights 
of the parties must be determined by the English law. 

This was a libel by John Tracey, a seaman, against the British 
ship Walter D. Wallet to recover for personal injuries. 

Smith & Gaynor, for libelant. 
Pillans, Torrey & Hanaw, for claimant 

TOULMIN, District Judge. The libel sets forth: 

"That while the vessel was on the high seas, six days out from Llverpool, 
England, bound for Mobile, libellant, a seaman on board, was ordered aloft 
on the foreyard to do some work there, which required him to stand on. the 
foot ropes of said yard, and the becket ropes, regular appurtenances pro- 
vided to hold on to to secure his safety while doing his work, by the nég- 
ligence of the owner or master, whose duty It was to use due care to provide 
and keep there good, safe, and strong becket ropes, were allowed to get and 
remain In a rotten, unsound, and unsafe condition, so that they were insuf- 
ficient to answer the purposes they were intended for, and by reason thereof 
gave way while libellant was using them In performance of his duties, and 
thereby he fell to the deck, broke his thigh, dislocated his elbow, and eut 
his head so that he will probably be disabled for life from the pursuit of 
his présent calling; therefore, libellant sues for damages In the sum of 
$10,000." 

The courts of the United States in admiralty may, in their discré- 
tion, take jurisdiction in cases of complaints made by foreign sea- 
men. But the suprême court, in the case of The Belgenland, 114 
U. S. 355, 5 Sup. et. 860, say that: 

"Circumstances often exist which render it inexpedient for the court to 
take jurisdiction of controversies between foreigners In cases not arising in 
the country of the forum; as where they are govemed by the laws of the 
country to which the parties belong, and there is no difficulty in a resort to 
its courts. • • » The cases of foreign seamen suing for wages, or because 
of ill treatment, are often in this category ; and the consent of their consul Is 
frequently required before the court will proceed to entertaln jurisdiction, 
not on the ground that it bas not jurisdiction, but that, from motives of con- 
venlence or international comity, it will use Its discrétion whether to exer- 
cise jurisdiction or not; and where the voyage Is ended, or the seamen hâve 
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been dlsmlssed, or treated with great cruelty, It will entertaln Jurlsdictlon 
even against the protest of the consul." 

There are no treaty stipulations existing between the United 
States and the British government with regard to adjusting con- 
troversies arising between the master and crew, or other matters 
occurring on a British ship. In the absence of such treaty stipula- 
tions, on gênerai principles of comity, the admiralty courts of this 
country will not interfère in such cases unless there is spécial rea- 
son for doing so, and will require the foreign consul to be notifled; 
and, though not absolutely bound by, will always pay due respect 
to, hia wishes as to taking jurisdiction. The Belgenland, supra. 

The libellant in this case is a British seaman on a British vessel. 
When six days out from Liverpool, England, bound for this port, 
he was seriously and permanently injured by a fall frona the fore- 
yard of the vessel, where he was at work. He sues to recover 
damages for the injuries sustained by him, and also for expansés 
of his cure and subsistence; and he prays to be discharged, and for 
wages. This was the first port made by the vessel after the injury 
occurred. On arriving hère, the libellant was placed in the United 
States marine hospital, where, under arrangements made by the 
master of the vessel, or by the consul, he has had médical care and 
attention, and has been subsisted, at the expense of the vessel. 
The voyage for which the libellant shipped has not ended. The 
libellant has not been dismissed, and he has not been treated with 
cruelty, so far as the court is advised. But it appears that the 
master has doue what humanity and his duty required him to do 
towards alleviating the suffering and supplying the wants of the 
unfortunate sailor. The vessel is now loading, and is destined 
for Great Britain. The British consul does not pétition the court 
to take jurisdiction of the case; but, on the contrary, requests the 
court to décline to entertain jurisdiction of it, representing to the 
court that the ship is now loading, and is destined for Grreat 
Britain, whither she will soon sail; and that it is his purpose to 
send the libellant home on her, that he may hâve fuU opportunity 
at home to enforce any and ail rights that he has in the premises. 

The rights of the parties are govemed by the laws of Great 
Britain, to which country they belong, and there is no diflficulty in 
a resort to its courts. As I hâve said, the voyage has not ended, 
the libellant has not been dismissed, or treated with cruelty; and 
the consul protests against the court entertaining jurisdiction in 
the case. It is the duty of the ship to pay the expenses of the 
seaman's cure (as far as cure is possible), care, and subsistence, and 
it is doing so. Under the British law it is its duty to take him 
back home if he is able to go, and the consul informs the court 
that his purpose is to send him b'ack. If he is not able to be taken 
back, the British law provides for such contingency, spécifies the 
rights of the seaman, and prescribes the duties of the master and 
the consul in such case, and the presumption is that those duties 
will be faithfully performed. The libellant is not entitled to be 
paid his wages now unless his relation to the ship has terminated, 
and it appears that it has not. 
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Whether the libel can be maintained for the personal injury dé- 
pends uir>on the Britisli law, and I think that can better be deter- 
mined bj the courts of Great Britain, to which country the parties 
belong. It seems to me that justice between the parties would be 
better subserved by this court declining jurisdiction and remitting 
the parties to their domestic and natural forum, the courts of their 
own country. But, whether this be so or not, there do not appear 
to me any spécial reasons for this court to entertain jurisdiction, 
but rather that, from motives of international comity and good 
policy, this court should décline to exercise jurisdiction in the case. 

"The jurisdiction will, in tlie discrétion of the court, be declined in sults 
between foreigners, where it appears tliat justice will be as well donc by re- 
mitting the parties to their home forum." The City of Carlisle, 39 Fed. 815. 

The libel is therefore dismissed. 



JERVEY V. THE CAROLINA et al. 
(District Court, B. D. South CaroUna. March 15, 1895.) 

1. Maritime Tort — Admiraltt JuKisDrcTioN. 

An illégal seizure of a vessel while lying at the dock is a maritime tort, 
giving a district court jurisdiction in admiralty of a libel to recover her. 

2. Interstate Commerce — Interférence with — Sbizdrb op Boat Tkans- 

PORTING L/IQUOR AT NiGHT. 

"Dispensary Act" S. C. Jan. 2, 1895, § 38, declaring that any boat or other 
conveyance transporting llquors at night, other than regular passenger or 
freight steamers and railroad cars, shall be liable to seizure and confisca- 
tion, is, In the case of a boat bringing liquor from another state, void, as an 
interférence with Interstate commerce. 
8. Samb— Effect op Wilsos Act. 

The Wilson act of August, 1890, merely declared that imported packages 
of intoxicating llquor should, on their arrivai in the state, become subject to 
the police power, equally with liquor produced therein, and gave no power 
to seize a boat having on board liquor which it had brought from another 
state. 
4. Courts— CoNPLicT of JuRisnrcTioN. 

The mère fact that a constable without process or warrant has seized a 
boat under Act S. C. Jan. 2, 1895, declaring that any boat transporting liq- 
uor at night shall be liable to seizure and confiscation, présents no conflict 
of jurisdiction on the owner libeling it, and therefore no reason why the 
fédéral court should remit him to the state court for his remedy. 

Libel by Joseph E. V. Jervey, Sr., against the schooner Carolina 
and M. T. Holley, Sr. 

J. P. K. Bryan, for libelant. 

W. A. Barber, Atty. Gen. S. C, C. P. Townsend, and W. Gibbes 
Whaley, for défendant Holley. 

BRAWLEY, District Judge. The schooner Carolina, a vessel of 
the United States, whereof Joseph E. V. Jervey, Sr., is owner, and 
which is duly enrolled and llcensed for the coasting trade under the 
laws of the United States, sailed from the port of Savannah, in the 
state of Georgia, on the 18th day of February, 1895, and, crossing 
the bar of Charleston about 9 o'clock on the night of the 25th J^'ebru- 
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ary, reached Palmetto wharf about 3 o'clock on the moming of tlie 
26th, having on board six packages marked "whisky," and twenty-six 
packages marked "vinegar," which investigation proved to contain 
whisky. While lying in the dock, and before her cargo was un- 
loaded, she was seized by M. T. Holley, Sr., chief constable of the 
state of South Carolina, under section 38 of the act of the gênerai: 
assembly of said state approved January 2, 1895, cominonly known. 
as the "Dispensary Act," which section is as follows: 

"Sec. 38. Any wagon, cart, boat or other conveyance traasporting liquors at 
night, other than regular passenger or freight steamers and railway cars, 
shall be llable to seizure and confiscation, and to that end the otHcer shall 
cause the same to be duly advertlsed and sold, and the proceeds sent to the 
state commissioner." 

A libel in rem in a cause of possession was ûled by Jervey, as 
owner, on the 27th of February. The 'inswer of the défendant 
Holley, by the attorney gênerai of South Carolina, filed March 5, 
1895, avers that the seizure was lawful, and dénies the jurisdiction 
of this court. Théodore G. Barker, intervening for his interest, 
claims that he advanced to Jervey the purchase money of said 
schooner, taking a mortgage thereon, which has been duly enrolled; 
that a balance of |5C0, with interest thereon from March 31, 1891, 
remains unpaid; and that by the stipulations of said mortgage the 
title to said schooner has vested in him. 

The flrst question to be considered is that of jurisdiction. The 
constitution of the United States provides (article 3, § 2): "The 
judicial powers shall extend to ail cases of admiralty and maritime 
jurisdiction." This clause, imputed to Charles Pinckney, was ac- 
cepted by the framers of the constitution without debate and with- 
out dissent. The most vigilant defenders of the rights of the states, 
and the most jealous upholders of the rights of the people, intent 
upon preserving to them the right of trial by jury, and protection to 
person and property, and providing for its administration according 
to the course of the common law in ail the material subjects of 
litigation, conceded to the courts of the United States jurisdiction 
in ail admiralty and maritime cases, without exception as to subject 
or place. The intent of the framers of the constitution manifestly 
was to secure perfect equality in the rights and privilèges of the 
citizens of the différent states, not only in the laws of the gênerai 
govemment, but in the mode of administering them. The sea be- 
longs to no state. It is the joint property of the nations. And 
as the tranquillity, .réputation, and intercourse between citizens of 
différent states and foreign nations would be aiïected by admiralty 
décisions, it is essential that they should be uniform, and no uni- 
formity could be expected if there were as many independent juris- 
dictions as there are distinct states. By the judiciary act of 1789 
(Eev. St. § 563) congress vested this entire grant of judicial power 
in the district court: "The district court shall hâve jurisdiction 
of ail civil causes of admiralty and maritime jurisdiction, saving 
the suitors in ail cases the right of common law remedy when the 
common law is compétent to give it, and such jurisdiction should 
be exclusive," 
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The suprême court of the United States, in GDhe Moses Taylor, 4 
Wall. 430, déclares the reason why this grant should be exclusive: 
"Because it connects itself with diplomatie relations and duties te 
foreign nations and their subjeets, with great interests, foreign and 
domestic, of navigation and commerce," And in The Belfast, 7 Wall. 
643, it déclares that the saving clause in this section opérâtes as a 
privilège to the suitor to invoke a common-law remedy at his élec- 
tion. "It ia to suitors, and not to state courts, nor to the circuit 
courts of the United States." Examined carefully, it is évident 
that congress intended by that provision to allow the party to seek 
redress in the admiralty if he saw fit to do so, but not to make it 
compulsory in any case where the common law is compétent to give 
him a remedy, etc. And, comparing the common-law remédies, the 
court says: "But there is no form of action at common law which, 
when compared with the proceeding in rem in admiralty, can be 
regarded as a concurrent remedy;" and, referring to the question 
again, in Moran v. Sturges, 154 U. S. 276, 14 Sup. Ct. 1019, the court 
says: "This act saves to suitors in ail cases the right of a common- 
law remedy where the common law is compétent to give it;" that is, 
not a remedy in the common-law courts, but a common-law remedy. 
Suitors are not compelled to seek such remedy if it exist, nor can 
they, if entitled, be deprived of their right to proceed in a court of 
admiralty. 

It being the manifest intention of the framers of the constitution 
to create a tribunal in the interest of commerce, and for its safety 
and convenience for the speedy décision of controversies where 
delay would be ruinous, and this court having been created with a 
jurisdiction, ori inal, instant, plenary, and exclusive, it remains to 
consider whether this cause falls within its cognizance. Hère is a 
schooner, duly enrolled as a United States vessel, sailing from the 
port of a neighboring state, over the high seas, laden with an undis- 
charged cargo, her transit completed, but, until discharged, still 
occupied in the business of navigation, seized without a warrant 
or other process of law. In determining the jurisdiction of a court in 
admiralty, locality is the primary question, and the ship or vessel, 
in its uses, forms the central point, for the great interests of com- 
merce are affected by such instruments, and thèse interests become 
subject to the régulations of maritime law, called maritime because 
the sea is the place of its opération. Says Justice Story in De Lovio 
V. Boit, 2 Gall. 398, Fed. Cas. No. 3,776 : "Thèse words include juris- 
diction of ail things done upon or relating to the sea, or, in other 
words, ail transactions and proceedings relating to commerce and 
navigation and to damages and to injuries upon the sea." And Justice 
€lifford in Ex parte Easton, 95 U. S. 68: "It may now be said with- 
out fear of contradiction that it extends * * • to civil marine 
torts and injuries, • ♦ • illégal dispossession or withholding 
of possession from the owners of ships, » * ♦ municipal sei- 
zures of ships," etc. "Petltory as well as possessory suits are cases 
of admiralty and maritime jurisdiction. They may be brought in 
ail cases to reinstate the owners of ships who hâve been wrongfully 
deprived of their property." Ben. Adm. pp. 176, 177, § 311; Hen. 
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Adm. p. 38, Torts on navigable waters of the United States are 
cognizable in admiralty. The test is locality. ïhe Slavers, 2 Wall. 
383. "We reaffinn the rule that locality is tiîe true test of admiralty 
cognizance in ail cases of marine torts, that if it appears as in cases 
of collision, » • * illégal dispossession of ships, • * * that 
the wrongful act was committed on navigable waters within the 
admiralty and maritime jurisdiction of the United States, then the 
case is one properly cognizable in the admiralty." The Belfast, 7 
Wall. 640. Jurisdiction in torts "dépends entirely upon locality. 
If the wrong be committed on the high seas, or witMn the ebb and 
flow of the tide, it has never been dispnted that they corne within 
the jurisdiction of that court. Even Lord Coke déclares 'that of 
contracts, pleas, and querels made upon the sea, or any part tliere- 
of which is not within any county, the admirai hath, and ought to 
hâve, jurisdiction.' " Philadelphia, W. & B. R Co. v. Philadelphia 
& H. S. Towboat Co., 23 How. 215. "Nor is the term 'tort,' when 
used in référence to admiralty jurisdiction, conflned to wrongs or 
injuries committed by direct force, but it includes wrong sutîered 
in conséquence of the négligence or malfeasance of others, where the 
remedy in common law is by an action on the case." Leathers v. 
Blessing, 105 U. S. 630. In thia case the only question raised was 
as to jurisdiction. The steamboat was lying at a wharf, securely 
moored thereto, with one of her gang planks out, and resting on the 
shore; and the libelant, having business on the boat, went aboard, 
when a baie of cotton fell upcn him, breaking his leg. The court 
held that the fact that the boat was moored, and her gang plank 
ashore, did not make her a part of the land, or deprive her of the 
character of a water-borne vessel. Among the latest cases is that 
of Vanderbilt's yacht seized by the collector of the port of New York 
for nonpayment of duties, reported in Ke Fassett, 142 U. S. 484, 
12 Sup. et. 295, where the court uses this language: "The subject- 
matter of this libel is a marine tort, cognizable in a case of posses- 
sion in admiralty by any district court of the United States which 
ûnds the vessel within the territorial limits of its process," and 
cites with approval The J. W. French, 13 Fed. 916, which was a case 
for restitution of a vessel seized and held under laws of the state 
of Virginia, which were held void. 

It being clear that the conduct complained of is, if illégal, a 
marine tort, committed upon a vessel of the United States, and 
lying in the waters of the United States, this court cannot, con- 
sistentiy with its duty, refuse the jurisdiction with which it is 
clothed by the constitution and laws, where its aid is invoked by 
a party entitled to demand it Its powers are limited to the in- 
quiry and décision of the single question whether the seizure of 
the vessel under the circumstances was légal or illégal. It can- 
not pass upon the validity or invalidity of those police régulations 
whereby the state may undertake the control of the liquor trafftc 
upon its soil. Between the citizens, claiming the right to sell 
liquor as "an inaliénable right," and the state, asserting by strenu- 
ous législation its right to a monopoly of that tralïic, this court 
cannot interfère; nor, in the exercise of its function as a court of 



JKRVBÏ V. THB CAKOLINA. 1017 

admiralty, can it înquire what disposition is made ot a cargo of 
liquor after it is landed. Whether it can be confiscated to tlie use 
of the State, and dispensed to its citizens, or wliether it shall be 
poured ont into the streets as a noxious poison, are questions solely 
for the détermination of the proper authorities of the state; but 
every voyage of a vessel between two or more states is subject to 
the admiralty jurisdiction, and not to any state législation. Vessel 
and cargo are agencies and articles of commerce, which, by the very 
terms of the constitution (article 1, § 8), are subject to the exclusive 
régulation of congress; and, untU congress exercises such powers, 
ail commerce between the states is free. This includes both trans- 
portation and commodités, with the single exception of nitro- 
glycérine and other explosives, of which, by spécial act, the states 
may prohibit the introduction, sale, use, or consumption within 
their limits. That distilled liquor is a lawful article of commerce 
has been repeatedly decided by the courts of the United States; 
and the state of South Carolina, which is, perhaps, the largest 
Wholesale and retail liquor dealer upon the continent, does not 
controvert that fact. The offense charged and penalty denounced 
against this vessel is that she transported this liquor in the niglit- 
time. If it was a lawful article of commerce, can it be made an 
offense that this vessel, sailing upon the high seas, should avail her- 
self of the lighthouses and range lights which the wisdom and be- 
neficence of the government hâve provided in the interest of com- 
merce? I hâve been but lately in the island of Cuba, which is held 
in the iron grasp of Spain. There are no lights there to guide the 
mariner to safe anchorage, and ail vessels are forbidden to enter 
port at night; but despotic power holds with equal hand both 
great and small. Hère it is the small and weak against which pen- 
alties are denounced; the great steamship cornes and goes with 
impunity. Scarcely a week passes but there are reported seizures 
of liquor landed froni steamships and railroad cars, but it is not 
contended that such steamships or cars are liable to confiscation. 
How, then, can this discrimination against sailing vessels in favor 
of other agencies of transportation be sustained? It is unnecessary 
to consider whether such discrimination is not obnoxious to the 
fourteenth article of the constitution of the United States, which 
eecures to ail citizens "the equal protection of the laws"; to the 
twelfth section of the bill of rights in the constitution of South 
Carolina, which forbids any "restraints or disqualiflcations in re- 
gard to any personal rights than such as are laid upon others under 
like circumstances." It will be considered simply in its aspect as 
a régulation of commerce, which is reserved by the constitution 
to the government of the United States. In Railroad Co. v. Husen, 
95 U. S. 465, the suprême court considered and declared void a 
statute of the state which prohibited the driving or conveying any 
Texas cattle into the state. "Transportation," says Justice Strong 
(page 470), "is essential to commerce, or rather it is commerce it- 
self, and every obstacle to it, or burden laid upon it, by législative 
authority, is régulation." Henderson v. Mayor of New York, 92 
U. S. 260, déclares void a statute of New York requiring the master 
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of every vessel, withio 24 hours of the landing of every passenger, 
to pay a commutation tax or give a bond to indemnify the state 
against any burden for the relief of indigent passengers. Says 
Justice Miller (page 271): "Nothing is gained in the argument by 
calling it the police power. It must occur very often that the shad- 
ing which marks the line between one class of législation and an- 
other is very niée, and not easily distinguishable. But, however 
diflûcult this may be, it is clear from the nature of this complex 
government that whenever a statute of a state invades the domain 
of législation, which belongs exclusively to the congress of the 
United States, it is void, no matter under what class of powers it 
may fall, or how closely it may be allied to powers conceded to 
belong to the states." In the last expression of the suprême 
court on this subject (Brenuan v. City of Titusville, 153 U. S. 289, 
14 Sup. et 829) the opinion of the suprême court of Pennsylvania 
sustaining an ordinance imposing a license tax upon drummers 
was reversed, and Justice Brewer, delivering the opinion of the 
court, says: "Even if it be that we are concluded by the opinion 
of the suprême court of the state that this ordinance was enacted 
in the exercise of police power, we are still confronted with the 
diflacult question as to how far an act held to be a police régula- 
tion, but which affects Interstate commerce, can be sustained." 
And his conclusion is that "it is settled that nothing which is a 
direct burden upon interstate commerce can be imposed by the 
state without the assent of congress, and that the silence of con- 
gress in respect to interstate commerce is équivalent to a déclara- 
tion on its part that it shall be absolutely free." Any other view 
would defeat the object desired. When the constitution was 
adopted, the necessity for uniformity of régulations in ail that con- 
cerned the transportation and exchange of commodities led to the 
conferring of the power. to regulate commerce upon congress; oth- 
erwise there would be no security against conflicting régulations 
of the différent states. If the state of South Carolina can dis- 
criminate among the classes of vessels which may enter her ports 
with merchandise, and the time when they shall enter, other states 
may discriminate in favor of their own products, and as to the 
class of vessels that may transport them, and there would be no 
limit to conflicting and discriminating state législation. 

The décisions of the suprême court on this subject bave been so 
recently set forth in the able opinion of the circuit judge within 
this jurisdiction, in the habeas corpus Case of Jervey, 66 Ped. 957, 
that it would be a work of supererogation to make further com- 
ment thereon. Inasmuch, however, as the learned assistant to 
the attorney gênerai has pressed upon the court the view that the 
Wilson act (August, 1890) has made a radical change in the law 
respecting interstate commerce, it may be well to consider the 
effect of that législation. This act did no more, and purported to 
do no more, than to déclare that imported packages of intoxicating 
liquor should, upon their arrivai in the state, become subject to 
the police power equally with liquors produced therein. The su- 
prême court had decided in Leisy v. Hardin, 10 Sup. Ct. 681, that 
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such imported packages could be sold when domestic liquoi could 
not be sold. The Wilson act puts both upon the same plane; it 
does not prohibit importation; it leaves commerce free and un- 
trammelled as before. In construing said act the suprême court 
in Ke Eahrer, 140 U. S. 564, 11 Sup. Ct. 865, says: "Oongress did 
not use terms of permission to the state to act, but simply removed 
an impediment to the enforcement of the state law in respect to 
imported packages in their original condition, created by the ab- 
sence of a spécifie utterance on its part It imparted no power to 
the state not then possessed, but allowed imported property to 
fall at once upon arrivai within the local jurisdiction." The court 
had previously decided in Bowman v. Railway Co., 8 Sup. Ot. 689, 
that "the power to regulate or forbid the sale of a commodity, 
after it bas been brought into the state, does not carry with it the 
right and power to prevent its introduction by transportation from 
another state." This décision is unaffected by the Wilson act, 
or by any décisions made since its passage. In the sensé of the 
statute under considération, there was no introduction and ar- 
rivai of packages of liquor aboard this schooner. The proof of- 
fered by the state shows that the schooner had eut her lines, and 
was leaving the dock, when a pistol shot was fired across her, and 
she was seized by the constables. Not a single package had been 
discharged. But for such arrest ehe would hâve been free, upon 
flnding that her cargo could not be landed, to carry it back to the 
place of shipment or to another market. Wherever ships float and 
navigation aids commerce they are under the protection of the law 
which déclares that commerce must be free. It is true that the 
schooner was a small one, but she was not much smaller than that 
in which Columbus sailed to the discovery of this continent, and 
larger than that in which the Vikings crossed. This court knows 
of no law which permits it to discriminate as to the size of vessels 
entitled to invoke its protection; and the learned counsel for the 
state, whose research has known no limit, présents no authority 
for such discrimination. He has presented the case in another 
aspect, which demands considération. He asks that this court 
should stay its hand, and allow the libelant to seek his remedy in 
the courts of the state. In support of this view he relies upon 
the case of Taylor v. Carryl, 20 How. 616. In that case the vessel 
had been seized under a process of foreign attachment, issued from 
a state court in Pennsylvania. The sheriff was in possession, and 
a motion was pending for a sale. Under such circumstances the 
court held (Chief Justice Taney and three other justices dissenting) 
that it would relinquish its jurisdiction in favor of the state court 
already in possession of the property. He also cites the case of 
Moran v. Sturges, 154 U. S. 257, 14 Sup. Ct. 1019. In that case 
proceedings had been commenced in the suprême court of New 
York, and a receiver appointed of a corporation organized under 
the laws of that state. Libels against certain towboats, the prop- 
erty of this corporation, were flled subséquent to the appointment 
of the receiver, when an injunction restraining libelants was is- 
sued by the suprême court (19 N. Y. Supp. 565), which was af- 
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firmed by the court of appeals (32 N. E. 623). Upon appeal to the 
suprême court of the "United States thèse proceedings were set 
aside, and the jurisdiction of the United States district court as- 
serted to be exclusive, the state court being without jurisdiction 
as to maritime liens. The principle upon which the court acted in 
Taylor v. Carryl in relinquishing its jurisdiction to the state court 
was simply a rule of comity, as has been repeatedly asserted in 
comments upon that décision. There is a comity between courts, 
and there is what is known as a comity of nations, which leads 
one country to give effect within its territory to certain laws and 
institutions of another state as a matter of courtesy; and so, where 
there are two courts of concurrent jurisdiction, it is customary and 
courteous for one court to abstain from interférence with that 
which flrst ob tains jurisdiction. 

In this case there was no process in the state court, no warrant. 
The constable seized with a strong hand, dispossessed the owner, 
and was proceeding summarily to confiscate. There is, therefore, 
no confiict of jurisdiction between the judicial tribunals of the 
state and of the United States. It is not a question of comity, but 
of duty. This court assumes that the courts of the state would 
not refuse relief to any citizen entitled to their protection, but the 
delays unavoidably incident to courts of common law in their rules 
and mode of proceeding are ofttimes équivalent to a déniai of jus- 
tice, and for this reason, in the great majority of cases, seafaring 
men seek their remédies in the courts of admiralty. Having a 
choice of jurisdiction, the libelant has sought his remedy in this 
court. The court has no option to grant or withhold relief in a 
case clearly wlthin its jurisdiction. It is adjudged that so much 
of the act of January, 1895, under which this vessel was seized, is 
null and void as an interférence with interstate commerce, and 
that the libelant is entitled to a decree for possession and for his 
costs. 



THE CHARLES H. TRICKEY. 

SARGENT et al. v. SARGENT, 

(Circuit Court of Appeals, First Circuit February 16, 1895.) 

No. 86. 

1. Collision between Sailing Vbssbls — Dutt to Keep Awat. 

Where a schooner sailing closehauled, with the wind on her starboard 
slde, colllded with a vessel sailing free, with the wind on her port slde, 
àelâ^ that the latter was solely in fault, it appearing that she violated her 
duty to keep out of the way, by lufflng so as to strilie the former, which 
held her course untU. the instant before collision. 

2. Samb— Evidence. 

Where there is an irreconcilable confiict in the évidence of the crews of 
the colliding vessels, the testlmony of dlslnterested witnesses on other 
vessels, in a position to see what took place, should govern the case. 

Appeal from the District Court of the United States for the 
District of Maine. 
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Thîs was a libel by Wyer G. Sargent and others, owners of thé 
two-masted schooner Governor, and Wyer G. Sargent & Sons, as 
owners of her cargo, against the three-masted schooner Charles H. 
Trickey (Horace M. Sargent, claimant), to recorer damages for a 
collision. The district court dismissed the libel, with costs, and 
the libelants appeal. 

Eugène P. Carrer (Edward E. Blodgett, on the brief), for appel- 
lants. 
Benjamin E. Thompson, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and ALDEICH, 
District Judges. 

NELSON, District Judge. This was a libel for a collision be- 
tween the two-masted schooner Governor and the three-masted 
schooner Charles H. Trickey, which occurred off the coast of Cape 
Cod, in the vicinity of Nauset Light, on the evening of the 25th 
of August, 1893, and resulted in the sinking of the Governor and 
;the total loss of the vessel and her cargo. The Governor was 
sailing closehauled, with the wind on her starboard side. Her 
course was S. by W. The Charles H. Trickey was running free, 
with the wind on her port side, and she was steering N. by W. 
In thèse positions of the two sailing vessels, the Governor close- 
hauled, with the wind on the starboard side, and the Charles H. 
Trickey running free, with the wind on the port side, the right of 
way belonged to the Governor, under clauses (a) and (c) of article 14 
of the sailing rules, and the Charles H. Trickey was bound to keep 
clear of her, or show a sufficient excuse for not doing so. She 
allèges as such excuse that the relative positions of the two vessels 
were such that, if both had held their courses, they would hâve 
gone clear; but that immediately before the collision the Governor, 
being the leeward vessel, suddenly changed her course by luffing 
across her bow; that she made no change of course; and that this 
action on the part of the Governor was the sole cause of the colli- 
sion. The contention on the part of the Governor, in which she is 
sustained by the testimony of ail the men on board of her, is that 
she made no change of course whatever before the collision; that 
the Charles H. Trickey was seen on her port or lee bow, showing 
her green light, she showing her red light to the Charles H. Trickey; 
that the latter vessel then kept off showing her red light, and 
as she came nearer, and was only a short distance away, she luffed 
and showed her green light again, and on that course struck the 
Governor on the port side. On the part of the Charles H. Trickey, 
it is claimed, and in this she is borne out by the testimony of the 
men on board, that the Governor was on her starboard or lee bow, 
showing her green light; that the vessels were passing green to 
green, so that no collision was possible if each had held her course; 
that she made no change of course, and none was necessary on her 
part in order to go clear; that, immediately before the vessels 
struck, the Governor changed her course and luffed across her 
bow; and that this was the cause of the collision. 
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If the judge of the court below had decided this case upon the 
degree of credibility to be given to tlie witnesses f rom the two 
vessels called by the respective parties, we should hâve no thought 
of disturbing his ânding in favor of the Charles H. Trickey. But 
the court below, without attempting to reconcile the opposing testi- 
mony, or to décide which set of witnesses was the more tnithful 
and reliable, based its décision upon the testimony of the master 
and mate of the Break of Day, a schooner which was sailing in 
Company with the Govemor, and in the same direction, and was 
at the time a short distance to the leeward of the Govemor, in a 
position where in the dijsk of the evening the coUiding vessels were 
in plain sight. There is no question made as to the opportunity 
which thèse men had to witness the occurrence, or as to the relia- 
bility of their testimony, each party. relying upon their testimony 
in support of their respective claims. The court below held that 
their statements of what they saw conflrmed the theory of the 
Charles H. Trickey. We do not so read their dépositions. They 
both contradict the men on the Charles H. Trickey and conflrm 
those on the Govemor, in respect to the change of course on the 
part of the Charles H. Trickey. They both agrée that that vessel, 
as she approached the Governor, luffed two points, and on that 
course struck the Governor. Neither of them observed any change 
of course by the Governor. It is true they say that they saw the sails 
of the Governor shaking in the wind, but we think it is manifest 
from their dépositions that the shaking of the sails was at the 
very moment before the blow, after the wheel was abandoned and 
the vessel would necessarily come up into the wind. We think 
the only resuit of the testimony of thèse two men is to conflrm the 
Governor, and contradict the theory advanced by the Charles H. 
Trickey. The Governor's case is also confii-med by the master of 
the schooner Nellie Grant, which was sailing in the same direction 
and on the same course with the Charles H. Trickey, and which 
passed to the leeward the Governor going north a few minutes 
before the collision. This witness did not see the collision, but 
he looked back after the collision, and saw the Charles H. Trickey 
near the place where it occurred. This witness states that the 
Charles H. Trickey was sailing right in the wake of the Nellie 
Grant, and this would bring the Charles H. Trickey to the lee- 
ward of the Governor, which is entirely in conflict with the theorj' 
advanced by the Charles H. Trickey, that she was the windward 
vessel. We agrée that, in the sharp conflict of the évidence com- 
ing from the crews of the two vessels, the testimony of the disinter- 
ested witnesses from the Brealî: of Day and Nellie Grant should 
govern the case, and this testimony is clearly and explicitly in 
favor of the Governor. The angle of two points in the courses on 
which the vessels were sailing would necessarily bring the green 
light of the Charles H. Trickey on the port bow of the Govemor, 
if the latter was the windward vessel. The lookout on the Charles 
H. Trickey was a boy 16 years old, with little expérience at sea. 
The two vessels were approaching each other at a speed of 12 or 
13 knots an hour, — a mile in flve minutes or less. It is much 
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easier to believe that the light seen over the starboard bow of the 
Charles H. Trickey was the green light of the Break of Day, which, 
upon the testimony of her maater, was an eighth of a mile to lee- 
ward of the Governor, and in the exact position in which the évi- 
dence of the Charles H. Trickey places the green light of the 
Governor, or that the men in charge of the navigation of the 
Charles H. Trickey failed to see in season the red light of the 
Governor, or that they did not make sufiQcient allowance for the 
rapidity of the approach of the two vessels, than that the Governor, 
under the charge of an experienced and intelligent master, and 
having the right of way, should luff an eighth of a mile ont of her 
course across the bow of the other vessel, in the manner claimed 
hère. We are of opinion that the collision was caused solely by 
the fault of the Charles H. Trickey. 

Keversed, and the case remanded, for further proceedings in 
conformity with this opinion. 
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